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EXTRACTS  FROM  PREFACE 


TO 


THE  FIRST  EDITION, 


CORRECTED. 


JL  HE  merit  of  a  compilation  on  Practice 
may  be  estimated  not  only  by  the  accuracy  of  the 
practical  infoirmation,  and  the  fidelity  with  which  the 
authorities  are  cited  in  its  support,  but  by  the  order 
or  mode  of  arrangement  adopted ;  and,  with  a  view  te 
the  latter  ground  of  estimation,  the  compilation  now 
offered  to  the  profession  has  been  edited. 

Thib  title  "  Dictionary"  sufficiently  indicates 
the  arrangement  to  b6  alphabetical.  In  that  order 
will^  I  hope^  be  readily  found  the  point  of  Practice^ 
collected  from  the  reports  of  cases  in  each  court^  the 
Office-fToceeding;  and  the  Form  such  proceeding  may 
require.  Where  the  proceeding  in  the  two  Courts 
is  different,  the  practice  in  each  is  disting^uished  and 
separately  set  down.  A  detail  of  the  arrangement  is 
as  follows : 

First,  occurs  the  title  of  Practice;  as,  for  in« 
stance.  Affidavit  of  Dkbt}  under  this  head  or 
title  its  nature  and  origin  are  explained ;  decisions  in 
point  are  collected,  particularly  the  more  modern :  all 
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the  authorities,  nearly  without  an  exception,  I  have 
perused^  and  they  are  fully  cited. 

Secondly.  Following  this  first  division,  and  in 
italic  type,  appear  Practical  Directions  appropri- 
ated to  the  previous  particular  head  or  title  so 
alphabetically  occurring.  These  Practical  Directions 
are  distinguished  where  the  different  practice,  of  the 
two  courts  seemed  to  warrant  such  distinction,  by*  the 
letters  K.  B.  and  C.  P.  In  this  division  is  comprised 
the  office  direction,  fees^  &c.  and  whatever  else  it 
may  be  expected  the  clerk  should  know.  This  part 
of  the  work  is  little  interrupted  with  any  reference 
to  cases  or  decisions;  but  in  plain  language,  suited 
to  the  occasion,  the  mode  of  transacting  the  office 
business  is  pointed  out. 

Thirdly.  In  a  type  differing  from  that  of  the 
foregoing  divisions^  immediately  following  the  Prac- 
tical Directions  in  each  Court,  krt  subjoined  the 
Forms. 

From  umongst  the  great  variety  of  forms,  I 
have  endeavoured  to  select  those  which  have  been  long 
known  and  approved ;  they  are  most  important  in 
practice,  and  to  them  particularly,  as  to  pleading^ 
generally,  may  well  be  applied  the  maxim  via  trita^ 
via  tuta. 

A  RUNNING  head  or  title  at  the  Ux^  of  the 
page  will  still  further  facilitate  reference. 

An  indeK  of  the  titles,  together  with  the  pages 
wherein  they  respectively  occur,  is  prefixed  :  ♦  where 
a  referen(!e  from  these  titles  to  others  in  the  body  of 
the  work  occurs,  such  reference  is  also  noted.  ^ 


EXTRACTS,   &C,  V 

My  object  was  to  compile  a  book  of  ready  and 
immediate  reference  for  office  use ;  a  book  that  should 
be  at  once  comprehensive,  faithful,  and  adequate ;  and 
I  may  avow^  that  neither  zeal,  labour,  nor  attention; 
have  been  wanting  to  attain  that  object.  A  system 
of  practice  regularly  and  technically  unfolded  may 
be  of  g^eat  utility;  but  every  step  of  practice  may 
be  considered  insulated  and  independent  of  a  pre- 
vious one,  and  therefore,  of  all  other  plans,  that  of 
alphabetical  arrangement  of  each  step,  seems  the  best 
calculated  for  actual  business. 
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That  I  may  have  been  indebted  to  the  labours 
of  former  compilers,  is  as  necessary  as  that  they 
should  have  been  indebted  to  those  of  their  prede- 
cessors ;  a  collector  of  cases  and  of  rules  of  prac- 
tice is  not  free  to  select^  he  can  only  state  prac- 
tice i  and  the  merit  is  with  him  who  states  it  perspi- 
cuously. I  respect  the  labours  of  other  men.  When 
guided  amidst  doubt  and  intricacy,  it  would  be  ungra- 
cious to  censure  imperfection  where  perfection  was  im- 
possible ;  but  it  is  one  thing  to  travel  by  a  rugged  or  ob- 
scure path,  another  to  render  that  path  obvious  and 
smooth.  Before  Mr.  Impey's  meritorious  labours,  the 
attorney  must  have  had  to  rely  upon  information  deli- 
vered on  tradition  only  ;  and  such  information,  some- 
times,  diversely  given,  even  by  officers  of  the  courts : 
the  books  of  that  gentleman  first  embodied  much  of 
the  general  practice.  Richardson  had  improved  upon 
the  older  compilers.  Crompton  digested,  and  some- 
what methodically  arranged  the  authorities.  Mr.  Ser- 
jeant Sellon  usefully  re-edited  Crompton ;  and  the  ac- 
curate contributions  of  Mr.  Tidd,  by  uniting  the  mas- 
terly perspicuity  of  the  commentaries  with  the  utmost 
fidelity  of  research,  seemed  to  consummate  the  per- 
fection of  a  practical  work.     Esteemed  by  the  present 
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age,  Mr*  Tidd*s  volumes  will,  ivith  the  commentaries, 
be  identified  with  their  subject  so  long  as  the  laws  of 
England  shall  be  deemed  an  object  of  practical  or 
of  erudite  investigation* 

Still  it  was  felt  that  something  was  wanting 
to  facilitate  the  means  of  certain,  appropriate,  and 
immediate  reference.  To  say  that  I  have  taken  no- 
thing for  granted,  seems  self  praise ;  but  I  am  un- 
aware that  it  is  wrong  to  avow  the  performance  of  a 
great  duty  where  it  is  of  importance  that  others  should 
believe  that  duty  to  have  been  scrupulously  per- 
formed. 


PREFACE 


TO 


THE  PRESENT  EDITION. 


J.  HAT  numerous  additions,  ^h^ther  of  New 
Titles,  Cases,  or  Practical  Directions,  have  been  made 
to  the  present  Edition,  will,  on  very  slight  comparison 
with  the  First,  be  apparent.  Many  Forms  have 
been  added,  and  the  others  carefully  revised;  and, 
whether  usefully  or  not,  the  ancient  words  and  phrases 
have,  for  the  most  part,  been  translated  and  explained. 

1  HAVE  not  sought  to  incumber  a  mere  office  book 
with  matter,  not  at  once  generally  practical :  yet  I 
have  prefixed  a  Summary  of  the  civil  action  or  process 
at  lawinK.B.  andC.P;  brief,  indeed,  but  not  the 
less  calculated,  as  I  think,  to  enable  those  who  would 
acquire  a  more  connected  view  of  practice,  to  attain 
that  object  through  the  medium  of  this  book ;  but  1 
cannot  desire  that  more  studied  or  detailed  reading 
should  be  neglected. 

Some  of  the  notes  might  have  been  spared,  and 
I  almost  wish  they  had;  but  no  man  can  minutely 
look  over  practice,  and  not  see  that  something  useful 
might  be  added,  much  that  is  useless  be  retrenched, 
and  the  whole  rendered  more  uniform  in  its  parts ; 
for  it  cannot  be  otherwise  than  most  desirable,  that 
the  forms  of  the  administration  of  justice  should  be 
defined,  intelligible,  and  consistent. 


VIII  PREFACE. 

Many  points  connected  with  process,  bail,  and 
declaration,  although  frivolous  in  themselves,  are  vex- 
atious to  the  suitor,  and  unprofitable,  and  even  harass- 
ing, to  the  fair  and  liberal  practitioner.  The 
points  affecting  these  titles  might  be  collected, 
and,  under  the  dictates  of  authority,  an  arrangement 
might  be  made,  whereby  the  several  steps  relative  to 
each  point  might  be  governed. 

It  was  but  reasonable  to  expect,  that,  from  prac- 
tical decisions  having  become  so  numerous,  certainty 
would  thence  have  resulted ;  but  the  contrary  is  the 
fact :  and  although  even  a  code  of  practice  might  not, 
perhaps,  be  perfect,  at  first,  yet  no  man  can  say,  that 
a  digest  of  that  description  would  not  work  an  ap^ 
proximation^  to  further  excellence. 

In  1654,  something  of  this  was  done.  Compre- 
heusive  rules  and  orders  were  made,  and  the  prac- 
tice of  that  tiniie  became  much  ameliorated;  but 
since  then  only  little  ha^  been  attempted,  and  still  less, 
comparatively,  done  by  authority,  acting  purposedly 
and  from  itself.  The  little  which  has  been  done  arose 
out  of  the  passing  or  insulated  occas(ion,  perhaps  the 
dictate  of  the  expediency  of  the  moment ;  and  hence 
the  want  of  consistency,  in  relation  to  the  points  of 
practice,  as  a  whole. 

I  AM  well  aware,  that  even  to  touch  .an  ancient 
fabric  is  sometimes  to  shake  and  ultimately  to  destroy 
it.  Innovation  has  its  evils,  but  what  is  ancient  is  not 
on  that  account  always  good;  and  what  is  good  and 
what  is  bad  of  practice,  may  happily  be  approached 
without  vital  danger  to  any  political  establishment,  and 
without  disrespect  to  venerable  authority. 


PREFACE.  IX 

'  Lastly^  I  may  observe,  that  although  what  is 
here  written  might  indicate  querolonsness,  and  even 
a  conviction  that  much  of  practice  is  objectionable, 
yet  it  becomes  me  to  say,  that  upon  the  whole,  prac* 
tice,  as  it  now  stands,  is  greatly  calculated  to  advance 
the  rights,  and  redress  the  wrongs,  and  altogether  to 
further  the  best  interests  of  the  suitor.  It  is  only  on 
insulated  points,  not,  indeed,  numerous,  although  im« 
portant  in  themselves,  that  it  appears  to  me  to  be 
otherwise. 
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<l^  I%e  iiatute,  repealing  the  Stamp  Jhtiies  upon  £aw  Proceedingsp 
was  not  paued  until  same  time  after  this  Edition  went 
topres80 
The  Tables  of  Officers  and  Offices  prefixed  to  the  First 
Edition  is  omitted  in  the  present ;  the  Law  Abnanack  eon" 
taining  all  the  necessary  if^armation  as  to  them. 


BRIEF  SUMMARY 


OF  TBI 


CIVIL  ACTION,  OR  PROCESS  at  LAW, 


ARD  ITS 


INCIDENTS  IN  K.  B.  and  C.  P. 


j^N  action  is  a  kgd  demand  of  one's  riglit.  Co.  Lit.  285. 
2  Insi.  40.  The  mode  by  which  a  party  seeks  redress  in  the 
^perior  courts  of  common  law,  for  any  right  violated  or  with- 
held, and  that  mode  by  which  he,  against  whom  sneh  redress 
is  sought,  endeavours  to  defend  himself  in  such  courts,  is  pro* 
perly  called  practice.  And  it  is  this  practice,  which  originates 
the  multifarious  titles  found  in  the  following  Work. 

But  as  each  title  is  in  itself  for  the  most  part  insulated, 
and  dependent  more  or  less  upon  some  Btt  done,  or  supposed 
to  be  done  in  court,  before  or  after  the  act  treated  under  such 
title,  I  have  deemed  it  useful  to  prefix  this  Summary,  calcu- 
lated, as  I  think,  to  offer  a  connected  view  of  practice  as  a 
whole,  while  the  Dictionary  itself  is  so  framed  as  to  offer  a  view 
of  practice  in  its  parts  and  details. 

Practice,  then,  properly,  is  the  prosecution  and  defence  of 
actions  or  suits  in  court.  It  may  be  unnecessary  to  do  more 
here,  than  specify  the  titles  by  which  the  several  actions  are 
known  in  practice. 

Some  of  these  are  brought  indifferently  in  either  of  the  su« 
perior  courts ;  others  are  proper  to  one  of  them  only. 
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Those  vihich.  are  brought  indifFerently  in  either  court,  are, 

1.  The  action  of  trespass,  or  trespass  generally. 

2.  The  action  of  trespass  on  the  case,  or  trespass  founded 

upon  a  particular  statement  of  the  nature  of,  and 
means  by  which  an  injury  has  been  committed,  or 
right  withheld. 

3.  The  action  of  debt.  Debt  on  statute.  On  judgment. 

4.  The  action  of  detinue. 

5.  The  action  of  covenant. 

6.  The  real  action,   or  action  for  the  recovery  of  right 

in  lands,  or  real  property. 

7.  The  action  of  qjectment. 

Further,  to  distinguish  these  actions  here,  seems  umiecessary. 
One  mode  of  commencement  of  suit  against  persons  not  pri- 
vileged, is  common  to  all,  except  the  last,  namely,  by  writ ; 
where  persons  are  privileged,  the  commencement  of  process  is  in 
one  case  by  writ,  and  in  all  others  by  bill.  The  commencement 
of  the  las^mentioned  action^  namely,  ejectment,  is  by  declai«^. 
tion.  Where  the  first  step  in  practice  is  a  writ,  operating  as  a 
summons  to  the  party  to  appear  in  court,  I  shall  specify  the 
different  descriptions  of  writ  usually  adopted  as  process : 

1.  The  Original  Writ,  with  the  capias  founded  thereon. 

2.  Latitat. 

S.  Bill  of  Middlesex.    This,  although  in  form  -and 

substance  a  writ,  is  yet  but  a  precept 

4.  Capias  ad  respondendum. 

5.  .       Quare  clausum  fregit. 

The  original  writ  is  sued  out  of  Chancery.  The  capias  thereoa 
is  common  to  K.  B.  and  C.  P. 

The  latitat  and  bill  of  Middlesex  are  proper  to  K.  B. 

The  capias  ad  respondendum  and  quare  clausum  fregit  are 
proper  to  C.  P. 

Process  is  commenced  against  privileged  persons,  namely, 
against  a  peer  by  original  writ,  and  against  other  privileged  per- 
sons, some  by  bill,  as  attomies ;  and  some  by  writ  or  bill,  as  mem- 
bers of  parliament. 

^nd,  lastly,  the  process  in  ejectment  is  commenced  by  decla- 
ration. 


A  Brief  Summary,  &c.  ziii 

All  these  different  processes  are  .treated  in  this  Dictionarji 
under  the  titles  before  enumerated. 

The  action  of  replevin  and  quare  impeditf  I  merely  mention 
here  for  the  purpose  of  suggesting  a  reference  to  the  tides. 

P^cess  having  been  issued^  or  bill  being  filed  at  the  instance 
of  the  complaining  party  or  plaintiff^  as  he  is  called,  against  the 
party  vhose  appearance  is  sought,  who  is  called  the  defendant, 
he  thereupon  either  finds  bail,  actual  and  personal,  called  special 
bail,  or  he  appears  by  attorney  by  fictitious  bail,  called  common 
bail ;  or  he  is  altogether  silent,  and  without  any  more  steps  taken 
on  his  part  allows  the  suit  to  go  on  towards  its  legal  termination. 
Why  he  finds  '  special  bail,  or  simply  appears,  or  files  com- 
mon bail,  results  from  the  nature  of  the  process ;  that  is  to  say, 
whether  it  have  attached  hb  person,  or  whether  it  shall  have  been 
merely  a  summons  to  appear  conformably  with  the  notice  to  appear 
usually  subjoined  to  writ  or  process  not  demanding  special  bail. 

Presuming  special  bail  to  have  been  perfected,  or  appearance 
duly  entered,  the  next  step  in  order  taken,  is  to  prepare  and  file, 
or  deliver  the  declaration.  This  states  the  grounds  upon  which 
the  defendant  is  called  upon  to  answer  the  plaintiff. 

The  declaration  is  matter  for  grave  consideration ;  at  all  times 
requiring  great  attention,  both  as  to  form  and  substance. 

Tlie  defendant  having  been  properly  required  so  to  do,  answer? 
the  declaration,  within  a  stated  period;  that  is  to  say,  answers,  or 
pleads,  as  his  answer  is  termed,  within  a  period  settled  by  rules 
of  practice. 

The  answer  may  be  a  demurrer  upon  the  law  of  the  case  ap- 
pearing  upon  the  face  of  the  declaration;  or  it  may  be  a  pica 

<  « 

denying  the  jurisdiction  of  the  court ;  or  it  may  be  personal,  as 
misnoQier ;  or  it  is  a  denial  of  guilt,  er  of  the  fact  of  imputed 
wrong;  or  of  the  liability  charged  in  the  declaration. 

Upon  the  demurrer  or  plea,  the  plaintiff  joins  bsue ;  that  is 
to  say,  his  answer  is  so  framed  as  that  the  question  is  either  to 
be  determined  by  the  court  at  Westminster,  or  by  a  judge  before 
a  jury  at  nUi  yrius. 
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If  the  determinatioii  be  referred  to  the  courts  a  day  for  argu- 
ment of  the  1^1  question  appearing  on  the  paper  book,  K.  B.^ 
or  roll  or  demurrer  book,  C.  P.  is  appointed ;  on  which  day  the 
points  in  question  or  difference  are  argued  in  open  court  by 
counsel  or  seijeant  on  each  side^  and  judgment  b  thereupon  given 
for  or  against  the  remedy  sought 

If  the  plea  be  as  to  matter  of  fact;  and  not  of  law,  the  ques- 
tion between  the  parties  b  referred  to  be  tried  by  a  judge  and 
jury  at  md  prim ;  that  b  to  say,  before  a  court  sitting  to  try  the 
vierits  of  the  case. 

The  residt  of  a  trial  is  either  nonsuit,  a  special  verdict^  or  a 
special  case,  or  a  verdict  generallyi  for  the  plaintiff  or  defendant. 

Of  this  verdict,  whatever  it  may  be,  an  accurate  record  b 
made,  called  a  postea. 

Thb  postea,  in  due  time,  becomes  the  ground  or  basis  of  a 
final  judgment; 

.  And  it  is  upon  thb  judgment  that  execution  issues. 

I  have  thus  endeavoured  to  convey  a  notion  of  the  successive 
steps  or  stages  of  practice  ordinarily  occurring  in  the  progress  of 
^  suit,  from  its  institution  or  first  process  to  its  termmation  by 
judgment  and  execution;  and  those  who  may  be  desirous  of  con- 
sulting this  Dictionary  for  that  end,  may  refer  to  the  titles  men- 
tioned in  the  order  in  which  they  here  respectively  occur*  As  fiirst, 

.  Kin^9  Bench,  Court  of^  .  Bail,  common. 

^  Common  JPkasi,  Court  of.  Bail,  above. 

Process.  Declaration. 

Original  Writ.  Demurrer. 

Latitat.  Plea,  Pleading. 

Bill  of  Middlesex.  Issue. 

BiU.  Trial. 

.Capias  ad  Respondendum.  .  Nonsuits 

Reeordari  Facias  Loquelam.  Verdict. 

Pone.  Postea. 

Quare  Clausum  Fregii.  Judgment. 

Appearance.  Execution. 

Member  of  Parliament.  Capias  ad  Satisfaciendum. 

Attorney.  Fieri  Facias,. 

Peer. 


'    Wbat  U  «bpve  said,  supposes  the  progress  of- the  suit  from 
process  to  execationy  to  have  been  uniform  and  uninterrupted. 

But  it  very  sddom  happens  that  the  current  of  the  suit  is  un- 
interrupted. And  hence  it  is».  that  numerous  titles  ivill  be  found 
to  occur,  all  of  them  having  reference  to  the  suit|  and  thereby 
beoooiing  incidental  to  its  progress  and  termmation. 

I  shall  endeavour  to  collect  in  this  place  the  membra  diffecta, 
Ae  titles  scattered  alph^ticall;  throughout  the  Dictionaiy.  By 
consulting  these  in  the  order  in  wUch  they  will  be  presently 
mentioned,  a  connected  or  contumous  view  of  the  suit  or  action, 
and  its  incidents,  will  be  obtained.  If  this  shall  be  done  with 
perspicuity^  all  the  purpose  of  th|4*  Summfiry  will  be  accom- 
plished. 

It  has  been  se^  upon  what  process  every  action,  and  its 
ordinary  termination  by  execution  usually  is  founded ;  and  it  has 
also  been  seen  in  wbat  way,  generally,  defence  is  made  by  special 
bail,  by  common  bail,  by  appearance,  and  demurrer  or  plea. 

I  shall  now  trace  the  acts  or  steps  which  may  become  incidental 
4o  the  mginal  writ. 

Upon  this  writ  there  issues  out  of  the  proper  court  a  tapias, 
under  which  the  defendant  is  taken,  or  with  a  copy  of  which  he 
is  served.  If  •  by  the  defendant's  absence,  or  otherwise,  the  writ, 
be  rendered  abortive,  that  is  to  say,  if  the  defendant  can  neither 
be  taken  or  served,  there  issues «n  alias  capias;  and  if  necessary, 
a  pluries.  To  one  or  all  of  these  writs,  the  sheriff,  or  other 
similar  officer  to  whom  they  are  directed,  may  return  either  that 
4m  has  taken  the  defendant,  or  that  not  being  found  in  hb  bailiwick 
or  liberty,  such  sheriff  T>r  officer  could  not  take  him.  if  he 
return  upon  all  the  writs,  that  the  defendant  is  not  found,  the 
plaintiff  proceeds  to  outlawry  of  the  defendant,  and  then  follow 
other  acts  incidental  to  process,  namely,  proclamation  or  exigent^ 
and  thereby  the  consummation  of  the  outlawry,  capias  utlagatum. 

But  in  order  that  the  sheriff  or  other  officer  having  execution  and 

.letum  of  process,  may  be  enforced  to  fulBI  their  duty,  the  courts 

have  provided  means,  not  only  of  calling  upon  them  to  return  Uie 
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vmt,  which  shall  have  been  issued,  directed  to  them,  but  of 
puniduug  them  in  case  they  make  no  return,  or  in  case  of  the 
return,  when  made,  being  false.  In  case  of  no  return,  the  sheriff 
or  officer  is  liable  to  be  attached ;  and  in  case  of  a  fieilse  one,'  he 
is  liable  to  an  action  on  die  case. 

Upon  the  sheriff's  ability/  from  the  fact  being  so,  to  return  that 
he  has  taken  the  defendant,  the  sheriff  is  next  called  upon  to  brbg 
in  the  body  that  is  to  say,  he  is  to  shew  by  his  return,  not  only 
that  he  has  the  body  of  the  defendant  ready,  but  that  he  is  lodged 
in  the  sheriff's  safe  custody. 

As  to  these  incidents  of  practice,  Aerefore,  see  the  following 
titles,  in  the  order  in  which  they  are  here  placed,  viz. 

Original,  Proceedings  by        Attachment  against  Sheriff. 

Original.  Proclamation. 

Capias.  Outlawry. 

Alias  capias.  Extent. 

Pluries  capias.  l^gi  Facias. 

Non  est  inventus.  Capias  utlagatum. 

These  are  so  many  incidents  (o  the  prosecution  «nd  tenniiifltion 
of  a  soil  happening  to  all  and  each  of  the  heads  or  titles  above 

specified. 

....  .  .        '  ' 

Points  growing  out  of  such  incidents  may  arise : 

1st,  As  to  the  mode  of  issuing  process;  and  this  includes  the 
office  forms* 

fid,  To  the  mode  of  execution.  The  issuing  of  the  process  upon 
which  a  party  is  to  be  arrested  or  held  to  bail,  may  be  wrongly 
founded,  for  instance,  upon  an  imperfect  affidavit. 

Or,  if  serviceable  upon  an  erroneous  copy ;  or  upon  a  defective 
service.  ' 

3d.  The  declaration  or  formal  statement  of  the  complaint  of 
right  withheld,  or  wrong  done,  may  be  bad  in  its  form ;  or  iu 
its  substance ;  or  as  to  the  time  when  it  was  delivered  or  filed. 
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If  good  in  form  and  aubHance,  the  defendant  pleads  or  answers, 
as  io  the  ordinary  course  of  the  suit,  so  as  to  enable  his  adver« 
•ary  to  p>  to  trial. 

If  bad  in  form  or  in  substance  the  defendant  files  or  delivers 
a  statement  of  the  grounds  upon  which  the  objections  are 
feanded ;  siich  statement  is  called  a  demurrer;  or  mora  in  legem. 

It  will  thus  be  perceivedi  that,  as  incident  to  declaration, 
^demurrer  may  occur. 

It  vrill  thus  have  been  seen,  diat  the  ordanaiy  prose/cution  of  a 
auit  at  law  is  divisible  into  eleven  general  heads,  viz. 

1.  Process;   bailable    or  ser-       6.  Trial. 

viceable.  7.  Verdict. 

£•' A£pearance;  by  special  bail       8.  Nonsuit. 

or  common  bfiiJ.  -  9«  Postea,   or  judge's  return 

3.  Declaration.  of  such  verdict. 

4.  PJea.  10.  Final  judgment. 

5.  Issue.  11.  Execution. 

But  upon  the  steps  taken  with  reference  to  every  one  of 
Ibese  beads,  some  may  be  proper,  some  improper ;  it  may  hapr 
pen,  that  something  ought  to  have  been  done  which  sliall  have 
been  omitted,  or  something  shall  have  been  omitted  which  ought 
to  have  been  done. 

The  ordinary  step  taken  in  the  cause  after  declaration  is,  as  we 
liave  seen,  a  plea ;  a  demurrer  being  out  of  course^  is  merely 
casual  to  the  declaration. 

If  the  demurrer  be  well  founded,  that  is  to  say,  if  the  objec- 
lion  taken  to  the  declaration,  whether  of  form  or  of  substance  be 
tenable,  or  supposed  to  be  tenable,  means  are  taken  to  obtain 
the  judgment  of  the  court  thereon.  If  really  tenable  the  plaintiff 
IS  not  willing  that  further  expense  be  incurred  in  procuring  the 
judgment  of  the  court,  and  therefore  he  generally  obtains  a  judge's 
order  for  the  amendment  of  his  declaration ;  but  as  some  objec- 
tion may  lie  to  the  granting  of  such  order,  it  is  not  granted  until 
the  defendant  shall  have  had  an  opportunity  afforded  him  for  stating 
uch  objection,  apd  for  denying  the  plaintiff's  right  to  amend. 
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What  ttsifully  therefore  precedes  an  order  for  ameDdmeDt  of  a 
declaration  or  plea,  is  a  summons  signed  by  a  judge,  whereby  the 
defendant  b  called  upon  to  attend  the  judge  at  a  ^me  and 
place  speci6ed,  to  shew  cause  why  the  declaration  should  not  be 
motoded. 

The 'Summons  and  order  dierefore  become  incidental  to  the 
declaration. 

If  this  order  be  made,  which  it  usually  is,  upon  payment  of 
costs,  the  plaintiff  ather  alters  the  defendant's  copy,  or  if  the 
toors  be  very  numerous  or  extensive,  the  plaintiff  delivere  a 
copy  of  the  declaration  engrossed  anew,  and  the  defoidant  either 
pleads  or  demurs  again  as  he  may  be  advised. 

But  if  the  demurrer  shall  in  itself  have  been  bad  or  groundless ; 
that  is  to  say^  if  'it  manifestly  be  for  the  sake  of  deUyi  the 
plaintiff  hastens  to  procure  the  judgment  -of  the  court,  and  he 
moves  for  a  concilium;  that  is  to  say,  he  moves,  hj  his  counsel, 
for  a  day  to  be  appointed  for  argument  and  judgment  upon  the 
demurrer. 

Upon  such  day  the  demurrer  is  argued,  ^nd  judgments  given 
upon  die  law  of  the  question  raised,  whethef  for  the  plaintiff  or 
for  die  defendant.  • 

It  hence  appears,  that  these  are  incidents  to*  the  declaration.  - 

See,  therefore,  in  the  order  following  these  several  titles,  viz. 
Heclaration.  Demurrer.  Concilium.  Order.  Summons.  Paper- 
book. 

But,  upon  the  presumption  that  the  declaration  be  unattended 
with  the  incidents  above-mentioned,  or  that  by  the  means  stated 
diey  shall  have  been  obviated,  the  next  step  taken  in  the  course 
of  die  suit  is  the  plea. 

See  the  tide  Plea,  Pleading. 

Although  a  replication  is,  in  the  ordinary  course,  die  next 
*atep  taken  with  reference  to  a  plea,  yet,  like  the  declaration,  it  is 
open  to  demurrer.    And  should  such  demurrer  belled,  .the  pro- 
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eeediDg  either  to  amend  or  to  obtain  argument  and  jodgment 
ftereoD,  is  the  same  as  where  the  demurrer  had  occurred  wi& 
reference  to  the  declsiration,    ' 

Demurrer  then,  becomes  an  incident  to  a  plea,  and  indeed,  to 
any  successive  form  of  pleading,  whether  coming  from  the  plain* 
tiff  or  from  the  defendant. 

Having  thus  enumerated  the  principal  incidents  somedmes  only 
occurring  to  declaration  and  also  to  plea,  and  the  successive 
pleadings,  I  shall  note  those  occurring  to  the  issue ;  the  next  prin« 
dpal  step  m  or  towards  the  trial  of  the  cause.    See  title  Issue* 

It  sometimes  happens,  and  usually  dirot^h  inadvertence,  that 
the  issue,  which,  it  will  have  been  seen,  Aould  contain  the  whole 
pleadings,  whether  the  issue  be  one  triable  at  law,  at  bar,  before 
the  judges  of  the  court,  or  one  triable,  as  matter  of  fact,  before  a 
single  judge  and  jury,  at  nisi  prius,  varies  either  from  the  decla- 
ration or  from  the  plea  or  pleas  thereto,  or  from  the  subsequent 
matters  or  forms  which  shall  have  taken  place  with  reference  to 
the  declaration  or  original  form  of  complaint ;  and  hence  such  va- 
riance becomes  also  an  incident  in  the  prosecution  of  die  suit. 
See  title  Variance,  variance  &f  issue  from  dedaration,  Sfc. 

The  next  principal  title  is  that  of  trial,  and  on  or  relating  to 
this  the  incidents  are  numerous.  For  instance,  it- ittay'happen, 
that  although  in  all  other  respects  both  parties  may  be  ready  and 
wiling  to  go  on  to  trial ;  yet  a  witness  whose  attendance  was 
anticipated^  may  not  be  forthcoming,  and  henc6  the  necessity  for 
an  application  to  put  off  the  triid  on  account  of  such  absence^ 
See  title  Trial,  sect.  V. 

Or  it  may  have  happened  that  upon  the  trial  the  judge  ilhall 
liave  deemed  certain  testimony  or  evidence  then  adduced  pro- 
per or  improper  to  be  received,  and  which  reception  or  re- 
jection upon  his  part  shall  have  finally  influenced  the  detertnina- 
tion  of  the  cause ;  in  such  case,  the  counsel  on  either  side  is  at 
liberty  to  except  to  what  the  judge  shall  have  decided ;  and  this 
is  done  by  presenting  to  him  for  his  seal  and  signature  an  instru- 
ment, called  a  bill,  containing  such  exceptions.  See  title  BiU  of 
Exceptions. 
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But'  the  judge  may  also  '  rule  that  either  in  point  of  law,  or 
from  •  defective  evidence,  the  plaintiff  may  not  go  on'M^itb  the 
causCi  and  thus  it  is  that  nonsuit  also  becomes  very  frequently  an 
incident  to  trial.     See  title  Notisuit. 

Or  it  'may  happen,  that  by  reason  of  matters  of  fact  being  so 
commingled  with  maxims  or  rules  of  law,  the  verdict  to  be  then 
given  by  the  jury  upon  the  whole  question,  might  not  be  final,  or 
only  kad  to  further  litigation ;  in  such  case  the  judge  often  pro- 
poses (o  the  parties,  that  the  jury  shall  merely  find  the  facts  which 
are  subsequently  to  be  stated  in  the  form  of  a  special  case  for  the 
opinion  of  the  court.  Or,  what  is  very  analogous  with  a  special 
case,  the  jury  are  sometimes  recommended  to  find  a  special  ver- 
dict -  See  title  Special  Verdict.  In  both  cases^  no  final  judgment 
is  pronounced  until  aftei  the  questions  to  be  thus  raised  shall  have 
been  argued  at  bar. 

But,  'exclusively  of  these  incidents  to  trial,  others  may  be 
mentioned  having  reference  to  the  jury.  See  tides  Jury^  Special 
Jury.  So,  as  to  witness ;  several  matters  become  incidental 
to  their  person,  to  their  character,  to  their  competency,  or  their 
credibility. 

Thus,  an  ideot  cannot  be  a  witness ;  neither  can  a  very  imma- 
lure  ihfan^  •  Th^efe  objections  go  to  the  person.  As  to  character 
generally,  a  wife  cannot  be  a  witness  for  or  9gainst  her  h^8bapd. 
Neither  can  a  man,  who,  rejecting  belief  in  God,  and  the  immor- 
tality of 'the  soul,  avows  himself  to  be  without  religion,  be  a 
witness.  Then  again,  as  to  'competency,  a  witness  may  be  in- 
terestad  which  ever  way  the  verdict  may  pass  ;  and  as  to  credibi* 
lity,  a  witness  may  be  of  habits  so  notoriously  profligate  and 
bad|  9B  that  confidence  in  what  be  might  swear,  would  be 
foolishly  misplaced* 

Ob|ectioos  foundetd  on  all  these  matters,  except  the  last,  ^re 
generallyniUed  upon  the  voire  dire,  or  before,  or  at  the  time,  the 
ivitaessoffers  himself  in  court  to  be  sworn.    See  title  Foire  dire. 

Jj^cidental  to  the  trial,  will  also  be  found  the  right  of  challenge 
of  one  or  more  of  the  jurors,  in  respect  of  unfitness  to  sit  upon 
that  jury.    Unfitness  may  have  reference  to  near  relationship  to 
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one  or  both  of  the  parties,  or  to  personal  unfitness,  as  idiotcy  or 
lunaey .  See  title  Challenge,  Challenge  of  Jury.  Or,  as  incidental 
to  trial,  may  be  mentioned,  the  withdrawing  a  juror.  See  title 
Juror,  Withdrawing  Juror. 

Verdict,  it  has  been  seen,  is  the  judgment  ^pronounced  by  the 
jury,  and  incidental  to  this,  is  its  being  bad  in  point  of  foma. 

Upon  the  verdict  stated  and  returned  by  the  posiea,  the  find 
judgment  is  recorded,  either  in  favour  of  the  plaintiff  or  of  the 
defendant.  But  as  one  of  the  parties  may  not  be  satisfied  with 
the  verdict,  such  party,  if  defendant,  may,  in  a  given  time, 
that  is  to  say,  before  the  expiration  of  the  rule,  for  judgment, 
move  the  court  for  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  $  or  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  had ;  or  if  the  party  dissatisfied 
with  the  verdict  be  the  plaintiff,  his  motion  will  be  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
had.  And  it  is  open  to  either  party,  as  he  may  be  advised,  to 
move  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  why  it  should  not  be  entered  for  the  opposite  party. 
See  Trial,  sect.  VI.,  New  Trial. 

Incident,  also,  to  the  judgment,  is  arrest  of  judgment.  Arrest 
of  judgment  is  founded  upon  some  matter  appearing  on  the 
record,  but  which  militates  against  the  finding  of  the  jury,  upon 
which  the  judgment  shall  have  been  founded.  Thus,  although  a 
verdict  will  cure  a  title  defectively  set  forth,  yet,  if  the  title  set 
forth  be  in  itself  defective,  no  verdict  can  stand,  but  final  judg* 
ment  thereon  will  be  arrested.    See  title  Arrest  of  Judgment. 

Another  incident  to  the  judgment  is  the  writ  of  error.  See  title 
Error,  Writ  of  Error. 

This  writ  may  issue  upon  error  appearing  on  the  recoil,  or 
for  matter  dehors,  without,  or  extraneous  to  the  record,  or  not 
appearing  thereon.  Thus,  if  it  appear  upon  the  record  that  one 
count  of  the  declaration  is  bad,  and  the  damages  shall  have  been* 
assessed  upon  the  whole  declaration,  it  is  error.  So  where  ^n 
infant  appears  by  attorney,  it  is  error;  but  here  the  infancy  is 
matter  dehors  the  record ;  yet  it  is  a  ground  of  error. 
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The  last ,  principal  title  is  Execution'^  and  this  consuniniation 
of  a  civil  suit  comprehends  many  means ;  as  against  the  persoti, 
see  title  Capias  ad  satisfaciendum  i  against  the  freehold  estate^ 
see  title  Elegit ;  against  the  goods  and  chattels  of  a  lay  person, 
see  title  Fieri  Facias ;  or  against  the  living  of  an  ecclesiastical 
or  beneficed  person,  see  title  Levari  Facias. 

But  to  all  these  means,  the  motion  for  setting  them  aside  for 
informality^  or  because  they  may  have  issued  irregularly,  is  inci- 
dent. So  where  the  issuing  them  has  been  postponed  beyond  a 
year  and  a  day;  or  where,  by  reason  of  death  or  bankruptcy,  or' 
other  circumstances  affecting  the  person  originally  entitled  to  the 
benefit  of  the  judgment,  has  occurred,  the  writ  of  scire  facias  is 
incident*    See  title  Scire  Facias, 

The  foregoing  observations  have  reference  to  a  defended  suit,  or 
to  that  suit  wheiein  the  matter  of  complaint  is  disputed;  but  it 
^ry  often  happens,  that  soon  after  the  commencement  of  the  suit, 
the  plaintiff  neglects  to  proceed^  and  hence  is  incident  to  such  suit 
the  judgment  of  nan  pros,  as  it  is  termed  in  practical  language^ 
toeing  an  abbreviation  of  non  prosequitur,  the  plaintiff  does  not 
or  has  not  prosecuted  his  plaint.     See  title  Non  pros. 

It  ^Iso  may  liappen  that  the  defendant  may  not  defend  the 
action  when  brought  but,  in  order  to  save  himself  expense^  he 
may  be  willing  to  forego  the  various  steps  or  means  of  protrac- 
tioii  and  defencq,'  and  it  is  thus  that  cognovit  and  warrant  of 
0ttorn€y  become  incidents  to  practice ;  but  it  should  be  noticed^ 
that  the  warrant  of  attorney  is  not  necessarily  incident  to  a 
suit„  although  the  cognovit  is.  See  titles  Cogmvit.  Warrant  of 
Attorney^ 

It  also  frequently  occurs,  that  the  plaintiff  pursuing  his  writ 
once  issued,  is  neither  answered  or  impeded  by  the  defendant.  At- 
»  cettaia  period,  limited  in  practice^  the  plaintiff  becomes  en- 
litted,  first  to  appear  or  file  common  bail  for  the  defendant ;  for 
il  as  a  rule  in  practice,  that  no  defendant  can  be  exposed  to  the 
censequences  of  a  civil  judgment,  unless  he  either  appear  bim- 
self  or  die  plaintiff  appear  for  him.  If  the  defendant  appear  and 
do  nothing  oMwe^  that  is  to  say,  if  he  do  not  plead  to,  or  answer 
the  declaration ;  or  if  he  do  not  appear  and  plead,  and  the  plainti6^ 
appear  for  him   according  to  the  statute,  the   plaintiff  thereby 
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entitles  himself  td  a  judgment  by  default,  or,  as  called  in  practice, 
to  interlocutory  judgment.  But,  as  upon  this  judgment,  damagea 
sustained  by  the  plaintiff  remain  to  be  assessed  or  ascertained,  thera 
issues  1L  writ  of  inquiry,  directed  to  the  sheriff^  to  impanel  a  jury, 
who  are  to  inquire  of  the  damages.  See  titles  Appearance^  ac- 
cording to  the  Statute.  Interlocutory  Judgment.  -  Inquiry ^  Writ 
of  Inquiry. 

The  writ  of  inquiry^  like  all  other  writs,  is  to  be  returned ;  and 
the  final  judgment  signed  thereon,  is,  like  every  other  judgment, 
open  to  be  impeached  by  writ  of  error,  or  by  summary  motion, 
made  to  the  court  upon  some  matter,  either  of  informality  or 
irregularity  io  the  issuing,  or  in  the  execution. 

Several  other  titles. may  be  enumerated  as  incidental  to  ibiB 
original  suit ;  as,  for  instance,  the  Rule  to  compute. 

TUs  rule  is  granted  where  the  writ  of  inquiry  .would  only  enhance 
expense  or  occasion  delay  unnecessarily.  For  wfaene  the  amount 
of  the  damages  to  be  assessed  is  obvious ;  as  upon  a  bill  or  note 
for  a  sum  certain ;  upon  a  bond  conditioned  for  the  payment  of  a 
sum  certain,  or  where  the  demand  is  for  rent  under  a  demise  by 
indenture,  the  writ  of  inquiry,  by  a  jary,  through  the  medium  of 
the  sheriffi  could  elicit  nothing  more  than  what  the  mere  produc- 
tion of  the  instrument  would  disclose,  nanuftly,  that  such  a  sum 
was  secured  or  acknowledged  by  the  defendant  to  be  due  to  the 
plaintiff.  The  court,  on  being  moved  for  this  purpose,  therefore, 
directs  its  officer  to  make  the  necessary  computation.  See  titles 
BUI  of  Exchange  and  Promissory  Note.  Rent.  Rule  to  compute. 

•  m 

1  •       • 

Several  other  titles  may  be  consulted,  as.  Prisoner,  or  Repteoin^ 
and  where  the  removal  of  a  cause  from  an  inferior  jorisiircttoil 
becomes  incident  to  such  cause,  the  following  titled  may  be  con- 
sulted, viz.  Habeae  Corpus  faciendum  et  recipiendum.  Certio^ 
rari.  Recordari  facias  ^hqnelam,  or  Re.  fa.  lo.  so  called  from 
the  first  syHaHe  of  each  of  these  words.  Our  ancestors  affected 
these  pleasantries,  for'  even  the  grave  authority  for  most  shrie- 
valty matters,  Daltan,  disports  upon  the  subject  of  returns  of 
writs,  in  verse ;  wherein,  for  its  purpose  of  running  well,  every 
word  is  couped  of  its  fair  proportion,  to  the  eye  at  least.  But 
the  learned  know  the  hidden  sense^  and  are  enabled  to  untwist 
what  lies  beneath  its  hidden  harmony. 
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It  w9I  hence  appear,  that  for  the  purpose  of  acquiraig  a  cos* 
nected  view  of  the  cml  suit  in  the  courts  of  King's  Bench  and 
Common  Pleas,  the  subjoined  titles  maj  be  useiully  read  in  the 
order  in  which  they  stand  in  the  following  columns : 


Action. 

King's  Bench,  Court  of. 

Common  Pleas,  Court  of. 

Trespass,  Action  of  Trespass. 

Case,  Action  on  the  Case. 

Debt. 

Dednne. 

Covenant* 

Trover. 

Ejectment. 

Real  Action. 

Replevin. 

Right,  Writ  of  Right. 

Quare  Clausum  Frqpt. 

Quare  Impedit. 

ungmai  Trnt. 

Latitat. 

Bill  of  Middlesex. 

Capias  ad  Respondendum. 

Process. 

Recordari  Facias  Loquelam. 

Pone. 

Affidavit  of  Debt. 

Arrest. 

Bail  Bond. 

Bail,  Common. 

Appearance. 

Bail,  above. 

Declaration. 

Demurrer. 

Issue. 

Brief. 

Jury. 

Special  Jury. 

Subpcena^ 

Witness. 

Trial. 

Nonsuit. 


Bill  of  Exception. 

Verdict. 

Special  Venfict. 

Damages. 

Postea« 

Judgment. 

Scire  Facias^ 

NewlVial. 

Arrest  of  Ju(^;ment« 

Reversal  of  Judgment. 

Error. 


Capias  ad  Satisfaciendun;. 

Fieri  Facias. 

Levari  Facias. 

Sheriff. 

Attachment  against  Sheriff. 

False  Return. 

Escape,  Actbn  of  Escape. 

Original. 

Outlawry. 

Exigi  j'adas.  . 

Capias  Utiagatum. 

Reversal  of  Outlawry. 

Plea,  Pleading. 

Summons  and  Order. 

Delay. 

Demurrer. 

Paper-book^ 

Concilium. 

Motion. 

Inquiry,  Writ  of  Inquiry. 

Rule  to  Compute. 

Bill  of  Exchange  and  Pro* 

missory  Note. 
Prisoner. 
Habeas  Corpus. 
Removal  of  Cause* 
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BODY,  Pule  to  bring  in  the 
Body         -        -        -        -  28Q 
.  Also  see 
Attachment 

against  Sheriff* 
Bail  aboTC, 


TABLE. 


XXXI 


BONA  NOTABILIA         .% 
See  Veniie,  p.  1357. 

BOND         .        .        .        •    ». 
Also  see 
Bail  Bond.  . 
Breaches,  Sugge^- 
Horn  pfBrtadm 
under  ike  Siatuie. 

BOOK. 

See  Demnrrery  Paper- 
Book. 

BOOKS,  ROLLS,  &c;  A- 

MpecHon  of  ...  281 

BOOKS,  Evidtmce  of  Booh, 
Roils,  4-c. 

See    Evidence,    and 
Table  subjoined. 

BOTTOMREE  BOND        -  282 

BREACHES,   Suggettum   of 
Bveaeket  under  the  Statute 
8  &  9  W.  in.  c.  11.  *.  8.    .    ib. 
Also  see  Scire  Facias, 
sect.  III.  p.  1220. 

BRIBERY  -        -        .        .297 
Also  seeVenne. 


BRIEF 


Also  see 
Evidence. 
Witness. 


-  298 


BRIXTON,  East  Half  Mm- 
dred  of  Brixton  *        -        •  301 
Also  see  Costs,  p. 390. 

BYE  LAWS        -        .        -    ». 

BY-THE-BYE, 

See  Declaraticiu 

CAPIAS      -       .        -        .    t*. 
Also  see 
Original,  Proceedings 

by  OriginaL 
Oyer. 

CAPIAS  AD  RESPON- 
DENDUM, C,  P.     .        .  302 

Also  see 
Ac  etiam.' 
Affidavit  of  Debt. 
Amendment,  Table, 

Capias. 
Direeiion  of  Writs. 
Process. 


CAPIAS  ABiSATISFA-     ^*** 
CIENDUM       -        -        -306 
Alio  see 
Amendment,  p.  48. 
Bail. 
Elegit 
Execution. 
Fieri  Facias. 
Outlawry. 
Prisoner. 


*  UTLAC^ATUM    -  313 

Also  see  Oudawry. 

-  INWITHEBNAM325 

Also  see  Repleyin. 


CA.  SA. 

See  Capias  ad  Satis- 
faciendunu 

CAPLATUR        -        .        -327 

CARRYING  IN  THB  ROLL. 
See  Dogget 

CASE,  Adtoii  on  tAe  Cbie      -    ib. 
Also  see 
Assumpsit. 
Limitations,     fiifa- 
tutes  of  Xtmifo- 
tions  ofAetions, 
Table  of  p.  910. 


—,  Directed  out  of  Chan- 

eery  -        -        -        -        -  330 
Also  see  Special  Case. 

CASSETUR  BILLA ; ' 
BREVE  -        -        .        -    a. 
Also  see  Dogget. 

CAUSE. 

See  Entering'  Cause. 

CEPI  CORPUS         •       .831 

CERTIFICATE,  Attomeg*s 
Certificate  -        -        -    ii. 

•,  Biskop^s. 


See  Dower,  pa.  515. 


-,  Of  Marshal,  or 


Gaoler p  or  his  Vopg  of  Causey  336 
Also  see 

Allowance  to  Pri- 
soner. 
Prisoner. 


XXSlI. 


T  A  BXE. 


CERTIFICATE,  Banhupft 

Certificate.   - 

See  Bankrupt. 
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-,  Judge's  Certificate     336 
Also  see' 

Costs,  pa.  385,  &c. 

Jury,  Special  Jury. 


,  Trial  by  Certificate  337 

CERTIPICATION  or  C  ER- 
TfFICATE  OP  ASSIZE    -  338 

CERTIFY   THE  RECORD, 
Rule  to  Certify  the  Record  -    ib. 
Also  see 
Dimination,  Rule 
to  allege  Dimi- 
nution. 
£rror. 

CERTIORARI,  In  Error, 
From  C.  P.  to  K.B.  -        -  341 
Fractica|i    Directions    in 
Error,  from  K.  B.  to 
-•'  Exchequer  Chamber   -  345 
The  like,  from  C.P.  to  K.B.  346 
Forms    -        -        -        -    »fi, 

■ —  To  remove  a  Cause  347 

Also  see  Habeas 
Corpus  cum  causa, 

CESSET  EXECUTIO         -  350 

Also  see  Scire  Facias. 


PROCESSUS       .    ib. 

Also  see    Stet  Pro- 
cessus. 


CESTUI  QUE  TRUST. 

See  Execution,  sect.  III. 
Fieri  Facias,  sect.  II. 
Set-off,  Notice  of  Set- 
off, p.  1271. 

CHALLENGE  of  JURY    -  361 

Also  see 
.  Jorj. 
BAghi,Writ  of  Right. 
Tales. 

CHANGING  THE  ATTOR. 
NBY         ....  353 

Also  see 

Attorney,  sects.  II. 

XII. 
Motion. , 
JSupimons. 


CHESTER.  ^ 

See  Counties  Palatine. 
Direction  of  Writa.    / 

CHIROGRAPHER    -        -  353 

Also  see  Fine. 

CHRISTIAN  NAME. 
See  Abatement. 
Misnomer. 

CHURCHWARDEN  -    ib. 

Also  see  Constable 
and  Headborough. 

CINQUE  PORTS       -        -    ib. 
Also  see  Direction  of 
Writs. 


CIRCUITS  - 


354 


CIRCUITY  OF  ACTION    -    ib. 


CLERGYMAN   - 

Also  see 

Levari  Facias. 


-  355 


CLERK.    Attorney's  Clerk. 

See  Attorney,  sects.  I. 
II.  IIL 

CLERK    OF  THE  DECLA- 
RATIONS -       -        -a. 

COGNIZANCE. 

See  Conusance. 
Replevin. 

COGNOVIT  ACTIONEM  -    ib. 

Also  see  Warrant  of 
Attorney. 


COLOUR    - 


-  358 


COMMISSIONERS  of  Bank- 
rupt -        -        -        -    t5. 
See  Witness. 


for  Auditing  Public 

Accounts.'  ^ 

See  Witness. 


to  take  Affidavits    r  359 


■      for  taking  Recogni" 
zances  of  Bail    -        -        -    t5» 
Also  see  Bail,  above. 


TABLE. 


COMMISSION  Of  BANK« 
aUPT. 

•    * 

See  BankrapL 

COHHITMENT  -       .        -359 

COMMITTrrUR         .       ^    ib. 
AIbo  see  Bail,  Acr- 
render  in  discharge 
of  Bail,  pages  240, 
250. 

coMMrrrrruR  PIECE  -  ». 

Also  see  Prisoner. 

COlfHON  PLEAS,  Coitri  of  300 
Also  see 
Attorney,  sect.  V. 
X.  XIX.  XX. 


XXIII.  XXIV. 
Original,  Special, 

C.P. 
Qaare  Clansam 

Fregit 

COMPERUrr    AD    DIEM, 
Pka  of     ^       -        -        .3^3 

Also  see  Nul  tiel 
record. 

COMPOUNDING  PENAL 
ACTIONS        .        -        -304 

COMPULSIVE  CLAUSES 
IN  LORD'S  ACT. 

See  InsolFont  Debtor. 

COMPUTE,  Refermct  to 
Compute, 
See 
Bill  of  Exchange 
and  Promissory 
Note.  ^ 

Bond. 
Covenant. 
Lease. 
Rent. 
Role  to  compute. 

CONCILIUM  OR  CONSI-       ^ 
UUM      «-        -        -       .  3^ 

Also  see 
Demurrer. 
Doggei,  DoggetiMg 


Txxm 


CONFESSION. 

See  Cogmnrit  Actio- 
nem.' 
Judgment,  pa  .803, 
and  also  Forms 
sabjoined  to 
Judgment 

CONSOLIDATION  RULE   367 

CONSTABLE  and  HEAD- 
BOROUGU     -        -       -  309 

Also  see 

Churchwardens. 
Costs,  pa.  401. 

CONSULTATION,   Writ  of 
Qnuuiiatum       ...  37]^ 

Also  see  Prohibition. 

CONTEMPT       .       .       -874 
Also  see  Attachment 
for  Contempt 

CONTINGENT  DAMAGES  ii. 

Also  see 

Demurrer. 
Issue,  Forms,  No.  7. 
No.  12. 

CONTINUANCE       -       .   ». 

Also  see 

Discontinuance. 

Imparlance. 

Issue. 

Judgment 

Limitations,  Sia^ 
tutes  of  LimitO' 
tioM,  p.  014,  &c. 

Venire. 

CONTINUANCE  09   NO- 
TICE OP  TRLAL     -       -  377 

Also  see 

Countermand  of 
Notice,  Sec* 


OP  NOTICE 


OP     EXECUTING,     &c. 
WRIT  OP  INQUIRY     -    ib. 

CONTRACTS. 

See  Payment  of  Mo- 
ney into  Court, 
pa.  1013. 

CONVICTION. 

See  Trial,  sect  VI. 


XXXi^ 


TAB  LE. 


CONVOCATION,   Memben^^^^ 
ofGmobcatian    -        •        -  378 
Also      see    Arrest, 
p».  84. 

CONUSANCE  OR  COGNI- 
ZANCE   -        .        -        .    ift, 

COPY    OF    DEEDS,    IN- 
STRUMENTS,  &c.  - 
See  Oj^r. 

COPY  OF  PROCESS         .  382 

AUo  9ee  Service* 

CORONER         -       -        .    ib. 

Alto  see 
Distringas, 
Elisors. 

Habeas  Corpora. 
Jqry. 
Venire. 

CORPORATION       -        .    «*. 
Also  see 
Allowance  to  Pri- 
soner, pa.  36. 
Distringas. 
Inspecting  Books* 
Peer. 

COSINAGE    OR    COSEN- 
AGE,  WrU  of   ^        .        -  383 

COSTS  -        -        -        -  384 

Plaintiff's    general  right 

to  costs       -        -        •    ih. 

" restrained        -  385 

Local  acts  -  -  .  337 
Revenue  officers  -  «  303 
Against  justices  -  -  ib* 
In  actions  on  jndgments  ih. 
■  for  slander     -  394 

Double  and  treble  costs  -  ih. 
Pleading  doable  -  -  305 
Defendant's  costs  -  -  ih. 
Executor's  liability,  &c.  -  390 
Informer  liable  to  costs  -  46. 
Where  plaintiff  recovers 

less,  &c»  -  -  '  ihm 
Costs  on  delay  -  -  400 
—  pn  demurrer  -  -  ih* 
in  trespass,  where 

several  defendants  -  401 
Where  justices,  &e.  shall 

recover  icosts       «        -  402 


COSTS,  (wniinned.) 

Costs  on  some  counts,  &€.  402 
Costs  00  judge's  certiOcate  404 
Single,  double,  and  treble 
"  costs  -  -  -  -  t'A. 
Costs  on  arbitration  -  40£i 
Attorney's  costs  on  tax- 


ing 


-    ib. 


Defendant's    remedy  for 
costs  -        -        -        - 
Set-off,  of  costs 
Costs  where  debt  paid    « 

: on  taking  money  out 

of  court      -        -        - 

between  parties 

on  some  counts 

And  see  pa.  403. 
*  of  cause  and  of  is- 


ib. 
406 
407 

ib. 

409 
ib. 


sues    -        -        -        -  409 
Taxation  of  costs    -        -  410 
Also  see 

Arbitration,  p.  80. 
Attorney,  p.  134. 
Bankrupt. 
Declaration. 
Ejectment. 
Error. 
Executor. 
Feigned  Issue* 
Pay  ment  of  Money 
into  Court,    pa. 
1018. 
!Reple?in,  sect  VII. 
Security  for  Costs. 
Set-off. 
Subpoena. 
Suggestion. 
Trespass. 
Trial,  sect,  VI. 
Witness. 

COVENANT      -        ^        -  411 

Also  see 
Ac  etiam^  pa.  9. 
Breaches,  pa.  282. 
Costs,  pa.  384. 
Declaration. 

COVERTURE     -       -       -41* 

Also  see 
Abatement. 
Baron  and  feme. 

COUNSEL  -        -        -        .    f *. 


TABLE; 


COtJNTEBMAND  of  NO-^*** 
TICE       -       -       .       -  413 

COUNTS. 

See  Costs,  pp.  402. 
408, 

COUNTY  COURT     -       •  414 
Also    see    Jaftticies, 
Writ  of  Justices. 


.  PALATINE 

Also  see 
'  Arrest,  pa.  84. 
Costs. 

Directioii  of  Writs. 
Ely. 
Error. 
Jadg^ent*  ' 
Trial,  sect.  IV. 
Veoue. 


COURTS. 

See  Common  Pleas, 
Court  of. 
County  doart. 
King's     Bench, 
Court  of. 

COURT  OF  REQUESTS. 

See  Attorney,  sect  XII* 
pa.  140. 
Costs,  pa.  287. 


-    ib. 


BOLLS  -        -        -416 
Also  see 

Books,  Rolls,  &c. 
Insptctmg  of. 


CROWN,  At  the  suit  of  the 
Crown        -         -         *        •    f  J^ 


CURSITOR 


-    ib» 


CUSTOM  OB  BYE-LAW  .    ih. 

CUSTOM-HOUSE  BOORS, 
Inspecting  of  Custom-House 
Books        ....  417 

CUSTOMS  AND  EXCISE  -    ib. 
Also  see 

Costs,  pa.  384. 
Notice,  sect.  I. 

CUSTOS  BREVIUM,  K.  B.  418 


-,  C.  P.    ib. 


Page 
DAMAGES  -        -        •41» 

Also  see 
Contingent  Damages. 
Costs,  pa.  384. 
Customs  and  Ex- 
cise, pa.  417. 
Ejectment. 
Inquiry,    Writ   qf 

Inquiry. 
Justices. 

Rule  to  compute. 
Verdict. 
Warranty. 

DARREIN        PRESENT- 
MENT      -        .        .       -422 
Also  see 
Quaere  Impedit. 

DATE,  Indorsemeui  of'DaH 
on.    Process, 

See^Process. 

DAY  IN  BANK         -        -  423 

RULE      OR  •  DAY- 

WRIT.     -       .        .        -    i6. 
Also  see 
Rules. 
Term-rule. 

DEATH      -        .        -        -  424 

Also  see 

Abatement,  of  the 
Suit  by  Death,  &Cm 

Demise,  Demise  of 
the  King. 

Judgment. 

Warrant  of  Attor- 
ney, sect  III. 

DE  BENE  ESSE        -       -    tlw 
Also  see 

Declaration,  sect  IV. 

DEBT,  i4c^um  of  DcA*  -   ifc 

Also  see 

Ac  etiani. 

Affidavit  of  Debt, 
Forms. 

Bond.  ' 

Breaches. 

Costs. 

Declaration. 

Judgment,  Fomfs, 

Limitations  of  Ac- 
tions, Table  of 
Limitations  of 
Actions,  pa.  910. 

Venue. 

Wager  of  Law. 


XVLtt 


T  A  B  L  E. 


DECEIT  OR  DISCEIT,  Ac-^^^^ 
ii(m  of  Deceit  or  Disceit      -  427 

DECLARATION        -        -  428 

I.  Practical  points,  com- 
mon to  the  form  of  de- 
claration, generally      -    ib. 

II.  Practical  points  dis- 
tinguishing the  form  of 
the  declaration  in  each 
court  ...  434 

III.  Cases  as  to  time  for 
declaring,  R.  B.  -    ib. 

TV,  Cases  as  to  deliFcr^ 
ing  and  filing  declara- 
tion, K.  B.  -        -  430 
,    y.  Practical   Directions, 

K.  B.  -        -        -  441 

VI^  Forms,   K.  B.  -  442 

YII.  Cases  as  to  time  for 
declaring,  C.  P.    -        -  445 

YlllJOases  as  to  deliver- 
ing and  filing  declara- 
tion, C.  P.  .        .        -    ib. 

IX.  Practical  Directions, 

C.  P.  -        -        .  -  447 

X.  Forms,  C.  P.  -  -  448 

XI.  General  Forms.  -  449 
Also  see 

Consolidation  rule. 

Particulars,  Bill 
of  Particulars. 

Plea,  Ple|iding, 
sect.  I. 

Variance.  '. 

Warrant  of  Attor- 
ney. 

DEDIMUS  POTESTATEM. 

See  Fine,   sects.  IV.  V. 
Recovery,  sects.  IV.  V. 

DEEDS. 

See  Oyer. 
Subpoena. 

l^BPAULT. 

See  Judgment  by  De- 
fault 

PEFEASAKCE  -        -        -  451 

See  Warrant  of  At- 
torney. 


DEFENCE 


.    t^. 


DELAY 


Also  see 
Bribery. 
Declaration. 


-  452^ 


DEMAND 


-  454 


DEMISE,  Deo^A  or  Demutf  of 
tfteKing    *■        -        -        -    «A. 


',  In  Ejectment. 
See  Ejectment. 


.    ib. 


DEMURRER      - 

Also  see 

Contingent  Damages. 
Declaration. 
Issue. 

Judgment.  . 
NoUe  Prosequi. 
Paper  Book. 
Plea,  Pleading. 


— —  TO  EVIPJINCE  463 

Also  see  Bill  of  Ex- 
ceptions. 

DEPARTURE,  Departure  in 
PUadvng    -        -        -        -  466 

DEPOSIT,  Depont  in  Hen  of 

Bail 467 

Also  see 

Arrest,  p.  84. 
Motion,  p.  1>41. 
Poundage,  p.  1061. 

DEPOSITION,  Depositumof 
a  Witneu  -        -        .        .  468 

DETAINER. 

See  Outlawry. 

Prisoner,  sections  I./ 
andIII.(c).V.  VI, 

DETINUE,  Action  of  Detinue  472 
Also  see 

Ac  etiam. 

Affidavit  of  Debt. 

Declaration,  No.  13» 
Forms. 

Fieri  Facias. 

Limitations  of  Ac- 
tions, Table,  pa, 
010. 


DEVASTAVIT   - 


-  473 


TABLE. 


xxxU 


SNTRY    OF     iUCOGNI* 
ZANCE. 

See  BmI, 
oycuMf  Boil  on  Re- 
eogmwtmce 


P«g« 


CIAS. 


OF    SCIRE    FA- 
S^e  Scire  Facin. 


-  618 


-  020 


ERROR,   Writ  of  Error       -  602 
r.  Of  error  generallji  be- 
fore' bail,    ...    ib^ 
IT.  Of  bail  IB  error        -  613. 

III.  Of  proceedinga  in 
error  SDDseqiient  to  bail. 
Ameu'dment.  Motion 
to  qaaah 

IV.  Of  abatement  ip  er- 
ror    -        -        - 

v.  Of  the  period  for  as- 
signment of  errors,  and 
.  alleging  dinuBntion* 
Certiorari.  Qnare  exe- 
cotionem  non,  in  error 
from  C.  P.  to  K.  B.     -621 

VI.  Of  assignment  of 
errors  on  the  part  of 

Iklaintiff  in  error*  The 
ike  on  the  part  of  the 
defendant  in  error. 
Pleading  in  error        -  622 

VII.  Of    the    issue    in 
'  error.      Entry  of   the 

proceedings  on  the  roily 
where  on  a  different 
roll.  Of  the  trial  of  an 
issue  in  fact        -        -  625 

VIII.  Of  the  judgment 

in  error      ...    ih. 

IX.  Of   costs  in    error. 

Of  interest  -        -  627 

X.  Of  execution  in  error  631 

XI.  Of  restitution  to  the 
party  -        -        -        -    (6. 

Xtl.  Practical  Directions 
in  error  from  R.  B.  to 
Exchequer  Chamber   -  632 

XIII-  Practical  Direc- 
tions in  error  from  K.  B. 
and  Exchequer  Cham- 
ber to  House  of  Lords 
in  Parliament     -        -  637 

XIV.  Practical  Direc- 
tions in  error  from  C.P. 
to  K.  B.      -       •        ^  630 


Pafe 
ERROR,  {mtHMLtd.) 

XV.  Piractieal  Krectiona 
in  error,  torwn  fwbk  or 
voba*  .        •        .  644 

XVI.  F^rma         •«       .646 
Also  see 

Cerliry  the  record, 
jRufe  to  certify 
ike  Record. 

Certiortnri,  At  error i 

Djminutioii. 

False  Judgment. 

ESCAPE     ....  666 

AJso  see  Escape  tVarraat. 

WARHANT       -  670 


ESSOIN  OR  ESSOION,  &c.    ib. 


ESTOPPEL 

Abo  sea 
Arrest. 
Bail  BoimI. 
Misnoner. 

EVICTION 

EVIDENCE 
Of  Testimony 
Beoorda         -    •    • 
Alphabeticad  Table 

EXACTION. 

See  Extortion. 


-  671 


-  ib. 

-  672 

-  ib, 
•  674 

-  675 


EXCEPTIONS. 

See  BiH  of  Except 

tions; 
Demurrer     to    Eri- 
dence. 

EXCISE. 

See  Customs  and  Excise. 

EXCOMMUNICATION     -  690 


EXECUTION     - 

I.  Of  the  period  of  the 
action  at  which  execu- 
tion may  issue    - 

II.  Of  the  writ  of  execu- 
tion generally.  Prac- 
tical points  affecting  the 
writ.  The  return  of 
execution.  Special  or 
general  execution  under 
insolvent  act.  Action 
by  and  against  the  she- 
riff generally 


-    ib. 


-  691 


TABLE. 


Pigc 

EXECUTION,  (coiiltmfed.) 

III.  By  and  against  whom 
execution  may  be  is- 
Biied  -        -        .        -  6M 

IV.  Of  the  relation  of 
time  back  to  execution  696 

y.  Of  the  parties*  remedy 
in  case  of  irregular 
execution.    Restitution  698 

VI.  Of  the  duty  of  the 
sheriff  or  other  officer, 
in  relation  to  execution ; 
and  how  far  the  court 
will  protect  him  -  699 

VII.  Of  obstructing  exe- 
cution        *        .       .  702 

Also  see 

Annuity. 

Error. 

Fieri  Facias,  f.  III. 

Habere  facias  pos« 
sessionem. 

Poundage. 

Prisoner. 

Sheriff. 

Warrant  of  Attor- 
ney, sects.  V.VL 
pa.  1385,  6. 

EXECUTOR   AKD  ADMI- 
NISTRATOR-       -       -  708 


EXHIBIT  - 


-  710 


EXIGENT.    See  the  next  tide. 


FACIAS,    Wnt   of 
ExiffiFaciag      ...  711 
^    Also  see 

Capias  Utlagatum. 
Outlawry. 


Page, 
.  714 


EXQNEB.1BTUR 

Also  see 

Bail,  Surrender  tn 

Discharge  of  BaiL 
Bankruptcy. 
Committitur  Piece. 

EXPENCE8,  (HArUtraJtum 
See  Arbitration* 


y  Of  ExteuHmiM* 


See  Execution. 


.,  OfWitnnm. 


See  Subpoena. 

Witness. 

> 

EXTENT,  WrU  of  Extent    - 
See  Elegit 
Execution. 
Scire  Facias. 


716 


IN  AID 


-    ift. 


EXTORTION     -        -       -  719 

Also  see 

Arrest* 

BaiUff. 

Oppression. 

Prisoner,  Statutory 
Provisions  in  re- 
lation to  thiD  per- 
son of  prisoner. 


EXTRA  COSTS 

Also  see 

Costs,  pa.  864* 


-  720 


A 
DICTIONARY 

OP 

PRACTICE 

IN   THE 

COURTS   OF   KING'S  BENCH 

AND 

COMMON  PL£AS. 


ABATE,  To  Abate.  If  by  plea  a  defendant  shew  to  the  court  in  Practical  defini- 
which  he  may  be  impleaded,  either  that  such  court  hath  no  juris-  ^^^' 
diction  ki  the  matter  alleged  by  the  plabtiff,  or  that  there  exists 
some  legal  ground  of  objection  operating  in  bis  own  person  or  in 
that  of  tlie  plaintiff  to,  being  impleaded,  such  as  misnomer,  infancy, 
or  coverture  of  either  party ;  or,  lastly,  that  the  proper  forms  of 
impleading  him  have  not  been  observed;  in  all  or  in  either  of 
tiiese  cases  the  suit  is  said  to  abate^  or  to  be  abated. 

ABATEMENT,  Pleading  in.  See  the  above  title;  also  Addi- 
tion, Cassetur  BiLLA  et  Breve,  Coverture^  Infancy, 
MisNoHER,  Nonjoinder,  Variance. 

Abatement  cannot  be  pleaded  without  taking  the  declaration,  if  Most  be  pleaded 
filed,  out  of  the  office;  and  it  must  be  pleaded  in  four  days,  although  ^  ^^^  ^^^**     * 
rule  to  plead  shall  not  have  been  given ;  or  if  given,  irregularly. 
Brandon  v.  Payne,  1  T.  R.  689.  Harbord  v.  Perigal,  5  T.  «.  210. 

But  if  partly  in  abatement  and  partly  in  bar,  and  filed  after  the 
four  days,  quare  if  judgment  may  not  be  signed  for  want  of  a 
plea  ?    Martindale  r.  narding,  1  Chit.  12.  716.  n. 

In  K.B.  it  must  be  filed;  in  C. P.  filed  or  delivered;  by  nine 
o'clock  in  the  evening  of  the  last  of  the  four  days,  otherwise 
judgment  may  be  signed.    Jennings  r.  Webb,  1  T.  R.  277* 

From  the  day  of  service  of  the  notice  of  declaration  four  days  How  computed, 
are  allowed  for  the  filing  or  delivering  this  plea,  whether  the  declara- 
tion be  in  chief  or  de  bene  esse.  Hutchinson  v.  Brown,  7  2\  JR.  298. 

The  first  and  last  of  the  four  days  are  strictly  reckoned  inclu-  ^ 

sively ;  thus;  if  notice  of  the  declaration  be  served  the  8th,  the 

ilea  must  be  filed  or  delivered  by  nine  in  the  evening  of  tlie  11th. 
eonings  and  others  v.  Webb,  1  T.R.  277.  unless  the  last  day  be 
OD  a  Sunday,  and  then  being  filed  on  the  Monday  will  ht  in  time. 
Lee  V.  Carlton,  3  T.  R.  642.  provided  the  notice  be  given,  or  the 
declaration  be  delivered  before  the  last  four  days  in  term.    Long  v.  When  it  may  be 
Miller,  1  fViU.^.  but  if  afterwards  so  that  the  defendant  would  pleaded  the  next 
not  be  bomid  to  plead  that  term,  then  the  plea  in  abatement  may  ^""* 
he  filed  or  delivered  within  the  fir^t  four  days  of  the  subsequent 
Toil.  I.  A 
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term ;  bnt  except  where  presently  mentioned,  the  plea  must  in  that 
case  be  entitled  of  the  preceding  term,  or  a  special  imparlance  be 
entered.  Blackmore  v.  Flemyng,  7  T.  jR.  447*  n.  and  the  special 
imparlance  iTiff^^  be  entered  on  the  record.  Doughty  f^.  Lascelles, 
4  r.  R.  620.  And  where  the  bill  is  filed  in  vacation  as  of  the 
preceding  term  against  an  attorney,  a  plea  in  abatement  may  be 
put  in  in  the  first  four  days  of  the  following  term,  entitled  as  of 
such  term,  and  this  without  an  imparlance.  Holme  v.  Dalby,  gent. 
SB.SfJ.  259.     S.  C.  1  Chit.  JR.  704. 

When  defendant  is  entitled  to  a  special  imparlance,  he  must 
apply  to  the  prolhonotary,  who  grants  it  of  course,  and  the  de- 
fendant may  then  plead  in  abatement,  but  not  without.  Threlkeld 
f^.  Goodfellow,  Bar,  244.     Napper  v.  Biddle,  ib.  334. 

This  plea  cannot  be  pleaded  after  a  general  imparlance,  Evans, 

S.  t.  V.  Stevens,  4  T.  it.  224.  If  it  appear  on  the  record  to  have 
een  pleaded  sifter  general  imparlance,  it  is  bad  on  demurrer,  or 
writ  of  error.  Buddie  v,  Willson,  6  3'.  R.  369*  So  on  demurrer, 
although  not  assigned  for  cause.  Lioyd  v.  Williams  and  others, 
2  JIf.  *  S.  484. 

Ancient  demesne  allowed  to  be  filed  de  bene  esse,  pending  a  rule 
nisif  for  permission  to  allow  the  plea.  Doe,  d.  Morton  v.  Roe, 
10  East,  523 ;  the  plea  itself  being  under  discussion,  not  likely  to 
be  determined  within  the  four  days. 

If  the  bail  bond  be  forfeited,  and  the  court  in  favor  of  the 
defendant  staif  proceedings  thereon,  a  plea  in  abatement  cannot 
afterwards  be  filed  in  the  original  action,  but  he  must  plead  in  chief. 
Anon.  2Salk.5\9. 

Defendant  cannot  plead  misnomer  by  attorney,  unless  ther^ 
be  a  special  warrant  of  attorney;  but  if  he  do,  it  is  not  de- 
murrable. Cremer  v.Wickelt,  1  Ld.Raym,  509^  n.  ihei  frfea  may 
be  refused.    lb. 

After  special  imparlance,  plea  to  jurbdiction  and  of  privilege  i» 
bad.     Gilb.  C.  P.  184. 

But  if  declaration  be  delivered  against  one  in  custody,  he  shall 
have  the  whole  term  to  plead  in  abatement.     Anon.  2  Salk.  5 15. 

If  in  a  country  cause,  defendant  put  in  special  bail  in  time,  he 
may,  although  bail  be  not  perfected,  file  plea  in  abatement  within 
the  four  days,  and  that  plea  shall  be  held  well  filed,  provided  that 
the  same  bail  Justify.  Dimsdale  v.  Nielson,  2  East,  406.  But  if 
defendant  put  m  special  bail  within  four  days  in  a  town  cause^  he 
is  entitled  to  plead  in  abatement,  provided  such  bail  be  afterwards 
perfected  in  time,  though  he  had  before  put  in  other  bail  and  given 
notice  of  justifying,  but  had  withdrawn  them  in  time.  Hopkinaon 
V.  Henry,  13  East,  170.  In  a  town  cause,  the  defendant  waited 
till  his  bail  was  perfected,  and  within  four  days  ajier  pleaded  in 
abatement,  but  it  was  held  out  of  time.  1 1  East,  411 ,  413.  n. 

But  in  the  Exchequer,  if  the  defendant  plead  in  abatement, 
he  must  justify  as  well  as  his  bail  within  the  first  four  days  after 
the  return  of  the  writ,  whether  they  be  exeepted  against  or  not. 
Maund  V.  Mawley,  For.  149> 

The  Stat.  4&5Ann.  c.l6.  enacts  that  no  dilatory  plea  shall  be 
received  in  any  court  of  record,  ''  unless  the  party  oflfering  such 
*'  plea  doy  by  aflSdavit,  prove  the  truth  thereof,  or  shew  acmie  pr<H 
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**  bable  matter  to  the  conrt  to  induce  them  to  believe  that  the 
**  fact  of  such  dilatory  plea  is  true/' 

Tliough  the  defendant  may  not  have  seen  the  declaration^  a  plea  May  b«  filed,  al* 
in  abatement,  with  the  usual  affidavit  may  be  filed ;  and  (if  in  time)  ^"^"J^f  ^^*"g  *"* 
the  plaintiff  shall  not  be  allowed  to  sign  judgment  for  want  of  a  geen  declaratioiu 
plea.    Lang  «.  Comber,  4  East^  348. 

A  plea  in  abatement,  unsupported  by  affidavit,  may  be  set  aside.  Affidayit  reqvU 
Sherman  v.  Alvarez,  Str.  639*     Cunningham  t^.  Johnson,  Say.  ^^ 
Sep.  19.  Pearce  v.  Davy,  ib.  293.  Rex  v.Grainger,  d  Burr.  I617. 

Tlie  affidavit  may  be  made  by  the  attorney.  Lumley  v.  Foster,  By  whom  may 
Bar.  344.  or  by  any  third  person.     1  Chit.  R.  58.  ^  "*^*'- 

And  although  it  be  bad  if  sworn  before  the  defendant's  attorney, 
yet  the  plaintiff  cannot  treat  the  plea  as  a  nullity,  but  must  move 
to  set  it  aside.  Horsfall  v.  Mattbewman,  SM^Sf  S.  154.  and  it 
has  been  ruled,  that  where  an  affidavit  b  necessary  to  verify  a  plea, 
the  affidavit  referring  to  the  plea  needs  not  be  entitled  in  the 
cause :  if  the  plea  t>e  entitled  it  is  sufficient.  Prince  and  others 
r.  Nicholson,  executor,  8ic.  5  Taunt.  833 ;  but  if  the  title  be 
stated  incorrectly  in  the  affidavit,  the  plea  may  be  treated  as  null. 
Richards  v.  Setree,   3  PrkCf  197. 

Where  the  matter  pleaded  in   abatement  is  apparent  on  the  When  no  affida* 
record,  no  affidavit  seems  to  be  necessary.     Hughes  v.  Alvarez,  ^><  neceaaary. 
Id.  Raym.  1 409. 

The  plea  in  abatement  should  be  certain ;  give  the  plaintiff  a  Reqnisites  of  the 
beUer  writ,  and  have  an  apt  and  proper  beginning  and  conclusion,  piea. 
1  Tiddp  576.    See  also  Godson,   gent,  one,  &c.  v.  Sarah  Good, 
administratrix,  &c.  2  Marsh.  R.  999.   I  Sid.  IS9,  190. 

And  where  a  plea  begins  and  ends  as  a  plea  in  abatement,  it 
must  be  considered  as  such,  though  it  contain  matter  in  bar.  Id.  ib. 

It  cannot  be  amended.   Lyde  v.  Heale,  P.  ii.  21.   Dockeroy  v.  Cannot  be 
Lawrence,  Cook  Rep.  9,9.  amended. 

In  pleas  to  the  person  venue  is  unnecessary.  Neele  v.  De  When  venna  an* 
Garay,  7  T.  R.  243.  necewary. 

As  oyer  of  the  original  writ  cannot  be  granted,  a  defect  in  that  Cannot  plead  in 
writ  cannot  be  pleaded  in  abatement.  Deshons  v.  Head,  7  East,  abatement  of  ori- 
383.  ^"^  ^"*" 

After  plea  in  abatement,  no  objection  can  be  taken  to  the  Waives  objection 
dedaratioo.    Harcourt  v.  Hastings,  3  Sa/k.  19-  *•  declaration. 

In  case  of  judgment  of  respondeat  ouster,  the  plea  in  abatemeut  What  need  not  as 
and  judgment  need  not,  as  formerly,  be  entered  of  record.  J'™?''*?  ^  5?" 
1  Salk.  4,  5.     7  Mod.  51.    And  see  1  Tidd,  755.  ^""^  ^^  "*''"'• 

If  the  plea  in  abatement  be  replied  to,  aud  the  fact  denied  and  Observations  as 
putinissae  by  the  plaintiff,  and  that  issue  be  found  for  him,  the  totbe  jadgment 
judgment  is  peremptory  Quod  recuperet,  2  Saund.  211a,  (3.)  *"   *^*^' 

On  demurrer  to  plea,  and  judgment  for  the  plaintiff  there,  or 
on  demurrer  to  the  replication  to  such  plea,  the  judgment  is 
^i»od  respondeat  ouster  [ib.)  and  the  defendant,  in  that  case  has 
only  four  days  time  to  plead,  or  the  court  may  order  him  to  plead 
iHstanter,  or  on  the  morrow.  After  this  judgment,  no  further  plea 
in  abatement  to  the  person  of  the  defendant  can  be  offered,  but 
he  may  plead  in  abatement  to  that  of  the  plaintiff,  and  if  that  be 
Ofer-fuled,  to  the  form  of  the  writ.  HetL  126.  But  as  to  abater 
meat  to  Uie  form  of  the  writ,  see  7  East,  383. 
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Ify  on  the  fact  the  Judgment  be  for  the  defendant,  he  is,  if  on 
the  law,  he  is  tiot,  entitled  to  costs.  Garland  v.  Exton,  Ld,  Ray. 
99^' — in  both  cases  the  judgment  is,  that  the  writ  or  the  bill  be 
quashed.  Tidd,  666,  who  cites  Gilb.  C.  P.  52.  SM.  If  S.  453,  4. 
or  in  case  of  pleading  temporary  disability  or  privilege,  the  judg- 
ment is,  that  the  plaintiff  remain  without  day,  until,  &c.     lb. 

In  abatement,  only  the  proper  judgment  prayed  for  by  the  party 

pleading  in  abatement  will  be  given.    The  King  v*  Shakespeare, 

10  East,  83.  Attwood  v.  Davis,  iB.SfJ.  172, 3. 

If  pte«  be  tme,  If  the  plea  be  true,  the  plaintiff  may  confess  it,  and  enter  a  nil 

^^at  step  to  be       capiat  per  breve,  without  paying  costs.  Allen  and  others  v,  Maxey, 

taken  by  pliun-       jg^^^  j^q^  ^^  j^^  ^^^  amend  on  payment  of  costs.    Mestaer  v. 

Herts,  SM.lf  S.  450. 

In  abatement,  that  the  contract  was  made  jointly  with  another,  is 
•    proved,  although  he  be  an  infant.  Gibbs  t^.Merrill,  3  Taunt,  307. 
For  the  law  upon  pleading  in  abatement,  see  2  fVms.  Sound. 
208.211  a.  mi.  (1)  (2)  (3). 

PRACTICAL  DIRECTIONS.— K.  B.  C.P. 

K.  B.  .7^  plea  in  abatement,  and  the  affidavit  to  verify  it,  must  be  en- 

grossed on  the  proper  stamps,  viz.  plea,  4d.,  affidavit,  2s.  6d.  The 
plea  must  be  signed  by  counsel;  fee  lOsi  6d.  The  affidavit  to  be  sworn 
before  a  judge  in  toum,  or  a  commissioner  tit  the  country,  not  the  attorney 
in  tfie  cause,  and  with  the  plea,  filed  with  the  clerh  rf  the  papers. 

C.  P.  T%e  plea  andaffidamt  to  be  engrossed  as  above.    Serjeant  signing 

plea,  lOs.  6d.  Jne  affidavit  is  to  be  sworn  before  a  judge  in  town, 
or  a  commissioner  in  the  country ;  but  altkough  it  cannot  be  treated  as  a 
nullity,  yet  such  commissioner  must  not  be  the  defendant's  attorney  : 
with  the  plea  annexed,  it  may  be  either  delivered  to  the  plaintiff's 
attorney ;  or,  as  is  most  usual,  filed  with  the  prothonotary. 

FORMS. 

Ko.  !•  Plea  ofMitnomer  ofDefendanfs  Christian  Name* 

( Court.)  ( Term.) 

CD.  sued  by  the  name  of  ^  And  C. D.  against  whom  the  said 
JE.  J9.  (A.B.  hath  issued  his  said  writ,  and 
at  the  suit  of  1  declared  thereon  by  the  name  of  E.  D. 
A.  B.  ^  comes  and  says,  that  he  was  baptned 
by  the  name  of  C  to  wit,  at* {venue)  aforesaid,  and  by  the  Chris- 
tian name  of  C  hath  always  since  his  baptism  hitherto  been  called 
and  known ;  without  this,  that  the  said  C.  D.  now  is,  or  ever  was, 
called  or  known  by  the  Christian  name  of  E.  as  by  the  said  writ  and 
declaration  thereon  founded,  is  supposed:  and  tliis  the  said  CD. 
is  ready  to  verify,  wherefore  he  prays  judgment  of  the  said  writ  and 
declaration  thereon  founded,  atid  that  the  same  may  be  quashed,  &c. 

[N.  B.  Care  must  be  taken  to  entitle  this  plea,  as  also  the 
affidavit  in  its  support,  properly.  Another  point  to  bo  kept 
in  view  is,  that  no  words  sucb  as  "  and  the  said,"  Roberts  o. 
Moon,  2  T.  R.  487,  or  by  entitling  the  affidavit  under  the 
same  names  mentioned  in  the  writ  or  declaration,  shew  that 
the  defendant  acknowledge  that  writ  or  declaration  properly 
to  relate  to  him. 


*  But  venue  is  nnneccssaryi  7  T.  K.  t4S. 
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And  the  whole  Dame  of  the  defendant  most  be  stated  in  the 
plea.  Hawarth  v,  Spraggs,  8  T.  R.  515.  See  also  Lake  v. 
Inwood,  1  Chit.  R.  705.  n.] 

No.  2.  Plea  of  Coverture  of  Defendant. 

( Conrt)  ( Term.) 

C.F.  saed  by  the  name  of  ^     And  the  said  C.  in  her  own  proper 
CP.  /person  comes  and  prays  judgment  of 

at  the  snit  of  &  the  said  bill  of  the  said  A.B,  because 

A.  B.  ^  she  saysy  that  at  the  time  of  the  exhibit- 

iBg  of  the  said  bill  of  the  said  A,B.  she  was»  and  still  is,  married 
to  one  E,  H.  who  is  still  living,  to  wit,  at  •»  (venue)  aforesaid : 

and  thb  she  is  ready  to  verify,  wherefore  because  the  said  E»  H,  is 
Dot  named  in  the  bUl  aforesaid,  she  prays  judgment  of  the  said 
lull,  and  that  the  same  may  be  quashed,  Sec. 

No.  3.  The  Affidami  of  the  Truth  of  a  Plea  in  Abaiemeni. 

( Cotart.)  A.B.  phdntiflr 

and 

(7.  D.  sued  by  the  name  of 

E.  D.  defendant. 

CD. of  -  the  defendant  in  this  cause,  maketh  oath, 

and  saith,  that  the  plea  hereunto  annexed  is  true  in  substance  and 

is  fact. 

ABATEMENT  of  the  Suit,    by  Death  or   other  Circumstances 
affecting  the  Person. 

By  17  Car.  II.  c.  8.  the  death  of  either  party  between  verdict  Act  of  17  Car.  f. 
and  judgment,  shall  not  be  alleged  for  error,  so  as  judgment  be  ^*  ^ 
entered  within  two  terms  after  such  verdict 

It  is  a  ground  for  setting  aside  a  verdict  if  plaintiff  or  defendant  When  death 
die  before  the  assizes,  (that  is,  before  the  commission-day,)  but  ^J^^j^^m  "ol 
not  if  after.    Jacobs  v.  Miniconi,  7T.  £.  31;  and  if  the  death 
happen  before  the  day  appointed  for  the  sittings  in  term  for  which 
it  appeared  notice  of  trial  bad  been  given^  the  verdict  will  be 
set  aside.    Taylor  v.  Harris,  SB.  6:  P.  549. 

If  money  be  paid  to  a  stakeholder  under  a  rule  of  court  to  abide 
the  event  of  a  trial  in  tort,  and  before  the  trial  the  suit  abates  by 
the  defendant's  death,  the  plaintiff  not  having  obtained  any  pre- 
vioQs  verdict  is  not  entitled  to  receive  the  money.  Dewell  v. 
Mozon,  5  Taunt.  Cos. 

Though  the  plaintiff  die  after  verdict  for  defendant,  and  before 
the  day  io  banc,  he  shall  be  entitled  to  execution,  if  judgment 
shall  have  been  signed  within  two  terms,  according  to  the  statute^ 
Sid.  385  ;  but  not  withoiit  scire  facias,  Earl  v.  Brown,  1  Wils.  302. 
fiut  if  the  plaintiff  die  after  verdict  for  the  defendant,  and  he  do 
not  enter  upi  judgment  within  two  ternjs  thereafter,  the  court 
have  no  authority  subsequently  to  permit  it  to  be  entered  up, 
nunc  pro  tunc.  Copley  i;.  Day,  4  taunt.  702.  But  where  in  an 
action  for  a  libel  the  plaintiff  died  after  interlocutory  judgment  and 
vrit  of  enquiry  executed,  but  before  the  next  day  in  banc,  it  was 
held  that  final  judgment  could  not  be  executed  for  the  plaintiff  for 
tfae  damages  assessed,  the  suit  having  abated  by  his  death.  Ireland,- 
clerk,  V.  Cliampneys,  4  Taunt.  884. 

*  But  fsenue  is  annecessary,  7T.lt  243. 
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ABATEMENT  of  Writ  of  Error;  Casks. 

After  special  verdict,  and  pending  the  discussion  on  motion  in 
arrest  of  judgment,  or  for  new  trial,  the  death  of  either  party 
does  not  abate  the  suit ;  and  judgment  may  be  entered  at  common 
law  after  his  death,  as  of  the  term  in  which  the  postea  was  return- 
able :  or  judgment  would  otherwise  have  beeo  given  nunc  pro  tunc* 
See  1  East,  409,  and  Tidd,  940,  and  the  numerous  authorities  cited. 

By  Stat.  8  &  9  fT.  III.  c.  1 1.  s.  6,  it  is  in  effect  enacted,  that  in 
all  actions  to  be  commenced  in  any  court  of  record,  if  the  plaintiff 
or  defendant  die  after  interlocutory  and  before  final  judgment,  the 
action  Mhall  not  abate,  if  such  action  might  have  been  originally 
prosecuted  or  maintained  by  or  against  the  executors  or  adminis- 
trators of  the  party  dying;  but  the  plaintiff,  or  if  he  be  dead  after 
such  interlocutory  judgment,  his  executors  and  administrators  may 
have  scire  facias  against  defendant,  if  living  after  such  interlocutory 
judgment,  or  if  he  died  after,  then  against  his  executors  or  ad- 
ministrators, to  shew  cause  why  damages  in  such  action  should 
not  be  assessed  and  recovered  by  him  or  tliem. 

And  by  sect.  7,  following,  if  there  be  two  or  more  plaintiffs  or 
defendants,  and  one  or  more  of  them  die,  if  the  cause  of  action 
survive  to  die  surviving  phuntiff  or  plaintiffs,  or  against  the  surviving 
defendant  or  defendants,  the  writ  or  action  shall  not  be  thereby 
abated;  but  on  suggestion,  &c.  See  tit.  Judgment,  Scirb 
Facias,  Shooestion,  post. 

If  in  ejectment  against  baron  and  feme,  baron  die  between  tlie 
day  of  Mft  Prius  and  the  day  in  banc,  the  action  survives,  and 
judgment  shall  be  entered  against  her.  Rigley  v.  Lee  and  Wife, 
Cro.  Jac.  356.    S.  C.  RoL  Rep.  14. 

If  feme  sole  after  verdict  marry  before  day  in  banc,  she  shall 
have  judgment.    Anon.  Cro.  Car.  232. 

A  feme  sole  cannot  abate  her  own  writ  by  marriage,  2  Rol.  53 ; 
nor  if  she  be  sued  and  afterwards  marry,  is  it  any  abatement  of  the 
writ.  King  and  Wife  v.  Jones,  Ld.  Raym.  1526.  S.  C.  2  Sir.  811. 

If  feme  sole  be  sued  in  an  inferior  court,  and  pending  writ 
marry,  and  afterwards  remove  the  cause  by  habeas  corpus  and  the 
plaintiff  declare  against  her  as  feme  sole,  she  may  plead  coverture 
m  abatement;  but  it  is  said  the  court  on  the  return  of  the  habeas 
corpus  will  grant  procedendo.  Hetherington  v.  Reynolds,  1  Saik.  8. 
See  tit.  Banrrdpt,  post. 

ABATEMENT  of  Writ  of  Error.  See  tit.  Erbok,  Writ  of,  post. 

Death  of  plamtiff  before  assignment  of  errors  abates  writ  of 
error:  so  if  one  of  many  plaintiffs  dies.  11  Co.  135.  1  Fent.S4. 
Pennoir  v.  Brace,  1  Salt.  319;  but  see  tit.  Error,  Writ 
OF,  sect.  IV.  post. 

But  in  no  case  if  defendant  in  error  die.  S.  C.  1  Ld.  Ray.  244. 
irew^34.    2Bulstr.2Sl.    Show.  IS6. 

But  death  of  plaintiff  after  errors  assigned,  and  joinder  in  error 
does  not  abate  ^iirit  of  error.    2  Sel.  406. 

Where  plaintiff  in  error  dies  before  the  writ  of  error  in  parlia- 
ment was  returned  and  certified,  leave  of  the  court  must  be  ob- 
tained before  issuing  execution.  Ld.  Kinnaird  v.  Lyal,  7  East,  296. 

Plaintiff  in  error  discontinuing  before  defendant  pleads^  may  have 
k  new  writ,  but  not  after.    Imp.  823. 


ABBREVIATIONS.  ABIDING,  &c.;  Cases^;  Pr.Di.K.B. 

From  the.  case  of  Pocklington  v.  Peck,  Sir.  638,  it  should  aeem, 
that  where  plaintiff  in  error  had  pleaded  to  a  $cire  facias,  marriage 
of  defendaot  in  error,  and  that  thereupon  defendant  had  moved  to 
quash  the  set.  fa.  the  plaintiff  in  error  would  not  be  allowed  costs. 
Leave  will  be  given  to  take  out  execution,  if  Chief  Justice  die. 
Crambome  v.  Quennel,  1  Bar.  201.  Hayes  v.  Thornton,  t6. 

Marriage  of  plaintiff  in  error  abates  writ  of  error.  BuUer  t;. 
Pioa,  2  Sir.  880.    Jenkins  v.  Bates,  id.  1015. 

Bankruptcy  does  not  abate  error,  Kretchman  f^.  Bayer  in  error, 
1  T.  R.  463 ;  nor  prorogation,  ]  Lev.  165.  2  id.  93.  1  Mod.  106. 
S.  C.  1  Fisji^  266.  S.  P.;  nor  dissolution  of  parliament.  Com. 
Dig.  tit.  Parliament,  (P.  2.)  Tidd,  1208,  9.  But  see  2CVoi?ip.391. 

ABBREVIATIONS.  See  tit  Attobney,  sect.  IV.  post,  x^here 
sut.  2  G.  II.  C.28.  4.23.  and  12  G.  II.  c.l3.  ss.  5,  6.  are  ab* 
stracted. 

ABIDING  BY  PLEA.  A  defendant  who  pleads  a  frivolous  plea,  K.  B« 
or  a  plea  merely  for  the  purpose  of  delaying  the  suit;  or  who  for 
the  same  purpose  shall  file  a  similar  demurrer,  may  be  compelled 
by  rule  in  term  time,  or  by  judge's  order  in  vacation,  Foster  t^. 
Snow,  2  Burr.  781,  either  to  abide  by  that  plea,  or  by  that  de- 
murrer, or  to  plead  another  plea  peremptorily  on  the  morrow ;  or 
if  near  the  end  of  term,  and  in  oixler  to  affoi^  time  for  notice  of 
trial,  motion  may  be  made  in  court  for  rule  to  abide  or  plead  tn- 
stanter ;  that  is,  within  twenty-four  hours  after  rule  served.  Imp. 

B.  R,  340,  who  cites  Price  v.  Hodgson,  E.  35  G.  111.  provided 
that  the  regular  time  for  pleading  be  expired. — R.  T.  5  &  6 
G.II.(b). 

The  rule  is  of  course. 

If  the  order  of  the  court  be  to  plead  forthmth,  within  a  con- 
venient time  shall  be  intended.  P.  it.  372.  i.  e.  twenty-four  hours. 
Imp.  K.  B.  ubi  sup. 

If  the  defendant,  when  ruled,  do  not  abide,  he  can  only  plead 
die  general  issue.  Hare  v.  Lloyd,  1  T.  R.  693,  but  he  may  add 
a  notice  of  set-off.     Id.  694.  n. 

And  after  such  rule,  judgment  cannot  without  application  to  the 
coort,  be  signed  as  for  want  of  a  plea.  Draycott  v.  Pilkington, 
1  Chit.  R*  565.  n.    Duberley  v.  Phillips,  id.  ib.  ace. 

The  usage  of  the  Court,  in  relation  to  this  head,  is  very  distinct;        C.  P. 
for  in  C.  P.  the  plea,  dilatory  or  not,  must  be  abided  by.  Imp. 

C.  P.  247 ;  who  cites  Cooper  v.  Mansfield,  T.  31  G.  III. 

PRACTICAL  DIRECTIONS.— K.  B. 

To  obtain  a  rule  for  defendant  to  abide  by  kis  plea,  or  plead  on  ike 
wunrowp  it  is  sufficient  in  term  time  to  indorse  the  title  of  the  cause  on 
4m  instruction,  papert  or  brief-r-**  To  move  that  defendant  may  abide 
bf  his  pleat  or  plead  on  the  morrow^  Counsels  hand,  10s.  6d.  The 
derh  of  the  rules  draws  up  the  rule,  7s.  Serve  copy  on,  or  leave  same 
at  the  house  of  defendant's  attorney. 

If  on  account  of  having  time  to  give  notice  of  trial,  it  be  intended 
that  defendant  shall  abide  or  plead  instanter,  the  motion  is  made  m 
court,  and  counsel  hands  up  the  instintctions. 

Apply  in  the  evening  at  the  clerk  of  the  rules  for  rule,  pay  Is.  Serve 
copy  as  above. 

Ij  Judge*s  order  obtMued  out  of  term,  topy  of  same  is  served  in 
like  manner^ 


8  ACCEDAS  AD  CURIAM.    ACCOUNT,  AcHon  in. 

ACCEBAS  AD  CURIAM.  An  original  writ,  issuing  out  c^Chan- 
cery,  now  of  course ;  returnable  in  K.  B.  or  C  P.  for  the  re- 
moval of  a  replevin  sued  by  plaint  in  court  of  any  lord^  other, 
than  the  county  court  before  the  sheriff. 

This  writ  is  the  same  nearly  as  that  of  the  recordari  facias 
loquelanif  and  derives  its  title  from  the  clause  inserted  in  the  re. 
fa.  lo.  ^'  commanding  the  sheriff,  that  taking  with  him  four  dis- 
''  creet  and  lawful  kniglits  of  his  county,  he  go  in  his  proper  per- 
*'  son  to  the  court  of  the  lord ;  and  in  that  full  court  cauae  to  be 
"  recorded  the  plaint,  &c."  F.  N.  B.  [70.] 

On  this  writ,  when  issued  in  false  judgment,  the  sheriff  must 
go  in  person  to  the  lord's  court,  but  knights  are  not  necessary. 
JF.2V.B.[18.]  JB.     '    . 

This  writ  should  be  returned  under  the  sheriff's  seal,  and  the 
seals  of  four  suitors  of  the  court ;  and  it  is  a  good  return  for  the 
sheriff  to  say,  that  after  the  receipt  of  the  writ,  and  before  the  return 
thereof,  no  court  was  holden ;  and  also  that  he  required  the  lord 
to  hold  his  court,  and  he  would  not,  so  tliat  he  could  not  execute 
the  same;  and  thereupon  the  justices  shall  award  a  distringas 
directed  unto  the  sheriff,  to  distrain  the  lord  to  hold  his  court,  and 
sicut  alias,  &c.  ib.  When  the  return  is  filed,  the  cause,  it  seems, 
cannot  afterwards  be  remanded,  id.  [690  ^*  (^) )  unless  it  were 
removed  from  a  court  of  ancient  demesne,  Id.  Gilb.  Rep.  110, 1 II. 
The  writ  must  bear  date  subsequently  to  the  entry  of  the  plaint 
in  the  lord's  court.     F.  N.  B.llD.     Gilb.  Rqf.  118. 

For  the  practice,  see  Recordari  Facias  Loqv^lam,  post. 

ACCORD  AND  SATISFACTION.    Title  of  a  plea  to  some  ac- 

tions,  which  plea,  if  proved,  is  sufficient  to  prevent  the  plaintiff 

-    from  recovering ;  but  though  commonly  pleaded,  accord  and  satis- 

'    faction  may  be  given  in  evidence  on  the  general  issue.    3  Mod.  18. 

Gifb.  C.  P.  63. 

Acceptance  of  a  less  for  a  greater  sum  does  not  bar  action  for 
it.  Fitch  V.  Sutton,  5  East,  230.  See  1 1  Id.  390.  But  under 
a  joint  and  several  promissory  note,  cognovit  by  one,  and  levy 
under  it  of  a  part,  does  not  dischaige  the  rest.  Ayrey  v.  Daven- 
port, 2  N.  R.  474. 

Nor  does  accord  before  breach  bar  action  on  the  covenant. 
Kaye  v.  Wagbome,  1  Taunt.  428. 

But  in  tort  against  one  of  many,  and  compromise  with  him,  the 
rest  are  discharged.     Dufiresne  t^.  Hutchinson,  3  Taunt.  117*   > 

ACCOUNT,  miction  in.  This  action  has  most  unworthily  fallen 
into  disuse,  it  will  not  therefore  be  within  the  plan  pf  this  com- 
pilation to  enter  into  details  respecting  it. 

The  action  for  money  had  and  received,  or,  in  cases  of  multi- 
farious intricacy,  the  suit  in  equity  has  superseded  the  use  of  this 
action. — See  Com.  Dig.  tit.  Accompt.  Bac.  Ab.  tit.  Accoont. 
But  it  has  lately  been  held  at  Wsi  Prius,  that  an  action  of  as- 
sumpsit cannot  be  maintained  on  a  running  account  between  a 
merchant  and  a  broker,  the  proper  remedy  at  law  being  an  action 
pf  account.  Scott  v.  M'Intosh,  2  Camnb.  $38 ;  but  the  difficulty 
of  trying  the  cause  constitutes  no  legal  objection  to  this  form  of 
action.    See  5  Taunt.  431,  and  Com.  Dig.  tit.  Accompt,  (A.  1.) 


AC  ETIAM;  Statute;  CAsstf.  0 

The  jadgment  in  this  action  is  quad  computet  before  a  master 
or  aaditofy  where  the  whole  matters  on  both  sides  are  examined, 
stated,  and  balanced.  Gilb.  Law  of  Ev.  19^,  and  see  Lincoln 
17.  Parr,  2  Keb.  78  U    Tri.  per  Pai$,  401. 

AC  ETIAM.  Jnd  also.  By  stat.  IS  Car.  II.  $tat.  2.  r.  2.  $.  2. 
**  No  person  arrested  by  any  sheriff,  &c.  by  force  or  colour  of  any 
"  bailable  writ,  bill,  or  process  issuing  out  of  K.  B.  &  C.  P.  or 
''  either  of  them,  wherein  the  certainty  and  true  cause  of  action  i$ 
^  not  expressed  particularly,  shall  be  compelled  to  give  security 
"  or  enter  into  a  bond  with  sureties  for  his  appearance  in  any  pe* 
"  nalty  or  sum  of  money  exceeding  the  sum  of  «£40 ;  but  the  she- 
''  riff,  &c.  shall  let  to  bail  every  person  by  him  arrested  upon  any 
"  such  writ,  bill,  or  process,  wherein  the  certainty  and  ti-ue  cause 
*'  of  action  is  not  particularly  expressed  upon  security,  in  the  sum 
"  of  ^40,  and  no  more,  for  his  appearance." 

After  the  passing  this  statute  therefore  K.  B.,  and  soon  after- 
wards C.  P.,  in  order  to  preserve  a  jurisdiction  over  civil  suits, 
inserted  in  their  bailable  processes  the  clause  of  *'^c  etiam!* 
Tliese  two  words  while  the  writ  was  in  Latin,  being  the  commence- 
ment of  such  clause  expressive  of  the  cause  of  action  according 
to  the  statute.    And  see  RR.  K.  B.,  H.  2  G.  11.  E.  15  G.  IL 

For  more  of  the  learning  upon  this  head,  see  2  Wms.  Saund^ 
52.  n.  (1.)  '  ^ 

Tlie  sum  for  which  defendant  is  to  be  held  to  bail  must  be  in- 
serted in  the  ac  etiam,  otherwise  bail  are  exonerated.  Davison  v. 
Frost,  2  East,  305 ;  but  instead  of  the  exact  sum,  the  practice  is 
to  insert  sufficient  to  cover  general  damages. 

But  the  omission  of  a  short  statement  of  the  cause  of  action 
in  the  ac  etiam  is  an  irregularity,  and  the  defendant  cannot  be  held 
to  bail.     Munroe  v.  Roe,  1  Chit.  R.  171. 

But  in  a  bailable  capias  against  two.  defendants,  with  a  clause 
of  ac  etiam  against  one,  the  plaintiff  may  declare  against  that  one 
solely,  though  both  have  been  arrested  under  the  writ,  for  the  ac 
etiam  points  out  the  person  intended  to  be  proceeded  against. 
Kerval  v.  Fossett,  I  B.l^M.  147. 

In  some  cases  even  when  defendant  is  not  to  be  held  to  bail 
the  insertion  of  the  ac  etiam  is  necessary;  as  in  an  action  on  the 
lottery  act  the  amount  of  the  penalties  sued  for  must  be  specified 
ill  the  first  process.  The  King,  a.  t.  v.  Home,  4  T.  R.  349.  Har- 
ris, q.  t.  v»  Woolford,  6  T.  12.  617.  Where  the  writ  issued  out 
upon  a  recognizance  of  bail  ac  etiam  must  be  inserted,  otherwise 
defendant  or  his  attorney  is  not  bound  to  accept  declaration  in 
debt  upon  such  recognizance.  R.  E*  15  G.  II. 

Variance  of  declaration  from  ac  etiam  as  to  cause  of  action  exo- 
nerates the  bail.  Tetherington  and  another  v.  Golding,  7  T.  R.  80. 
Wilks  V.  Adcock,  8  T.  R.  27.  De  la  Cour  v.  Read,  2  H.  BL  278. 
Kerr  v.  Sheriff,  ^B.S^  P.  358.  But  C.  P.  held  that  such  variance 
where  the  sum  sworn  to  was  under  the  £40  did  not  exonerate 
the  bail.  Lockwood  v.  Hill,  1  H.  Bl.310,  but  the  court  will  not 
Bet  aside  the  proceedings  for  irregularity,  per  Cur.  M.  43  G.  III. 
See  tit.  Bail,  Special;  Bill  of  Middlesex,  Capias, 
LATITAT,  post. 


10  AC  ETIAM;  Fobm»,  K.B.  C.R   ACQUITTAL. 

FORMS.— K.  B. 

In  cue.  Ajier  ihe  vwrdi  ''  in  a  plea  of  trespass'*  in  the  bill  of  Middleiex, 

iiuert  "  and  also  to  a  bill  of  the  said  J.  D.  to  be  exhibited  against 
the  said  R.  R.  for  £■  npon  promises  according  to  the  custom 

of  the  court  of  oar  said  Lord  the  King  before  the  King  himself;"  If 
a  latitat  MOf^  **  according  to  the  cnstom  of  our  court  before  us." 
A  blank  is  left  ta  the  printed  form  of  thete  writs,  and  no  diffiemlty 
will  occur  m  the  filling  tt  up. 
In  debt  on  bond.       And  also  to  a  bill  of  the  said  J.  D.  to  be  exhibited  against  the  said 

R.  R.  for  £ debt,  according,  &c. 

In  debt  on  reoog«      To  be  exhibited  against,  &c*  as  above,  in  a  plea  of  debt  on  re- 

nizance.  cognisance,  according,  &c. 

In  covenant.  For  breach  of  corenant   to   the  damage  of  the  said  J.D.  for 

£ ,  according,  &c. 

In  debt  on  sta-  For  £ in  debt  on  statute,  according,  &c. 

^^^^'   ,  For  detaining  the  deeds  and  writings  (or  as  the  case  may  be  **  goods 

In  deunne.  ^^  chattels'^  of  the  said  J.D.  to  the  value  of  £ ,  according,  &c. 

In  trover.  For  converting  and  disposing  of  the  goods  and  chatteb  of  the  said 

J.  D.  to  the  Talne  of  £  ,  according,  &o. 

In  trespan  de  For  taking  and  carrying  away  the  goods  and  chattels  of  the  said 

&Miff  ofpMriaiw.     j^  Q^  ^  y,  damage  of  £  ,  according,  &c. 

In  treipasa  and         For  a  certain  trespass  and  assault  committed  by  the  said  R.  R.  on 

■"»»^*-  the  said  J.  D.  to  his  damage  of  £ ,  according,  &c. 

In  crim.  con.  For  assaulting  and  having  criminal  conversation  with  E.  the  wife 

of  the  said  J.  D.  to  his  damage  of  £ ,  according,  &c. 

In  assnmptit  at  And  also  to  a  bill  of  the  said  J.  and  B.  as  executors  of  the  last  will 
the  suit  of  ezecu-  and  testament  of  T.  S.  deceased,  to  be  exhibited  against  the  said  R.  R. 

*®"'  for  £ upon  prombes,  according,  &c. 

The  like  as  ad-  And  also  to  a  bill  of  the  said  J.  and  B.  as  administrators  of  all 
ministniton.  ^^  singular  the  goods,  chattels,  and  credits  which  were  of  T.  S. 

deceased,  at  the  time  of  his  death,  who  died  intestate,  to  be  exhibited 

against  the  said  R.  R.  for  £ upon  prombes,  according,  &c. 

The  like  as  assig-  And  abo  to  a  bill  of  the  said  J.  and  B.  as  assignees  of  the  estate 
neei  of  a  bank-  gnj  effects  of  T.  S.  a  bankrupt,  according  to  the  force,  form,  and 
^^^^  effect  of  the  several  statutes  concerning  bankrupts,  to  be  exhibited 

against  the  said  R.R.  for£ upon  promises,  according,  &c. 

For  foreign  For  £500,  of  lawful  money  of  Great  Britain,  in  debt,  being  the 

money.  value  of  £ of  gold  and  silver  currency  of  the  proTince  of 

Quebec  in  North  America,  according,  &c. 

FORMS.— C.  P. 

The  form  of  inserting  the  ac  etiam  in  the  proeess  variea  in  thb 

court;  but  for  expression  of  the  cause*  of  action  the  foregoing  forms 

answer  every  purpose. 
In  the  usual  blank  left  in  the  printed  form  of  the  capias  constantly 

used,  after  the  words  "  and  against  our  peace,"  insert  the  ac  eiiam 

asfolloi^s: 
Ae  Hum  aiiunip-      And  abo  that  the  said  R.  R.  may  answer  the  said  J.  D.  according 
aiL  to  the  custom  of  our  court  of  Common  Bench,  in  a  certain  plea  of 

trespass  on  the  case,  upon  prombes  to  the  damage  of  the  said  J.D. 

of  £ ,  and  have  there  thb  writ,  &c. 

In  covenant.  — ^plea  of  breach  of  coTcnant  to  the  damage,  &c. 

In  assaolt.  ^*plea  of  trespass  and  assault  to  the  damage,  &c. 

ACKNOWLEDGMENT  OF  DEBT.    Sea  tit.  Limitations. 

Statutes  of  Limitation,  post. 
ACQUITTAL.— Former  acquittal  may  be  pleaded  in  bar. 


ACTION-    ADDING  PLEA,  &c.;  Pa.  Di.  11 

iCTION.  A  remedial  instrument  of  justice,  whereby  redress  is 
purpoied  to  be  obtained  for  an;  wrong  committed|  or  right  withheld. 
3  Black.  116,  117. 

In  K.  B.  the  action  is  commenced  by,  1.  Bill.    2.  Original  Writ.        K.  B* 
3.  Bill  against  Prisoners.    4.  Bill  against  Attorney  or  Officer  of  the 
Court,  K.  B.  5.  Attachment  of  Privilege,  K.  B.    6.  Bill  agaiiist 
Members  of  Parliament. — See  these  several  Heads  or  Titles. 

In  C;  P.  The  action  is  commenced  by,  1.  Original,  and  Capias  C.  P. 
founded  upon  Original.  9.  Original  and  Summons  ^  and  Distress 
founded  upon  Original.— -See  Quare  Clausum-fregit.  S.  Bill  against 
Attorney  and  Officer  of  the  Court.  See  Attorney  or  such  Officer 
by  his  Title,  C.  P.  4.  Bill  against  Peers  and  Members  of  Par- 
liament. 5.  Attachment  of  Privilege,  C.P. — See  these  several 
Heads  or  Titles. 

Having  thus  briefly  referred  to  the  modes  in  which  actions  may 
he  instituted  in  each  court,  the  different  species  of  action  will  be 
next  as  briefly  mentioned. 

The  action  or  suit  is  either 

Ceiminai.;  which  is  not  within  the  scope  of  this  Dictionary,  or 

Civil;  real;  personal;  mixed. 

A  real  action  is  brought  or  instituted  for  the  recovery  of  what 
tlie  law  calls  ''  real  property''  such  as  land.  A  personal  action 
is  brought  for  the  recovery  of  a  specific  chattel  or  its  value;  as 
money,  or  a  horse,  or  for  the  recovery  of  personal  recompence  for 
a  personal  injury,  as  damages  for  an  assault,  slander,  libel,  8cc. 
A  mixed  action  is  brought  for  the  recovery  of  real  property,  and 
damages  for  withholding  it. 

The  requisite  Pralcical  Information  relating  to  each  action  will 
be  found  ou  reference  to  the  particular  head,  as  Assumpsit, 
Debt,  Ejectment,  Trespass,  Sec. 

And  it  may  be  observed,  that  the  court  will  not  suffer  questions 
to  be  agitated  by  agreement  between  the  parties  in  an  action  for 
money  had  and  received,  in  a  case  inhere  such  action  does  not 
lie  by  law.    Marshall  v,  Hopkins,  15  East,  S09> 

For  a  table  containing  the  time  in  which  actions  are  limited  to  be 
brought — See  tit.  Limitations  of  Actions,  post. 

AD  ADMITTENDUM  CLERICUM.    Writ  of  Admiitendum 
Qericuoi.    See  tit.  Quare  Impedit,  post. 

ADDING  PLEA  or  PLEAS.    The  court  will,  on  motion,  give         K.  B. 
leave,  on  payment  of  costs,   to    add  a  plea  after  issue  ioined, 
though  two  terms  have  elapsed.    Waters  i^.Bovell,  I  IViis.  223, 
and  this  rule  is  generally,  though  not  always  absolute  in  the  first 
iivUnce.     1  Tidd,  502w 
The  court,  thoi^  issues  had  been  joined  a  year,  gave  leave,  on        C.  P. 

Ejment  of  costs,  to  add  avowries.     Brown  v.  James,  Bar.  362. 
general,  as  in  K.  B.  the  rule  is  absolute  in  the  first  instance. 
But  C.  P.  refused  leave  to  add  plea  of  Statute  of  limitations. 
Cox  V.  Rolt,  2  fVUs.  253,  sayit^  such  plea  excluded  the  merits. 
See  tit  Withdrawino  Fleas,  post. 

PRACTICAL  DIRECTIONS. 

Give  brief  of  instmctions,  with  title  cause,  to  counsel,  10s.  6d,  to  K.  B. 

m0t€  that  aefendant  be  at  liberty  to  add  plea  or  pleas  of  ■ 
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to  that  or  those  already  pleaded,  ag  the  case  nuxy  be ;  apply  in  the 
evening  to  the  clerk  of  the  mks;  pay  Os.  6<f.;  serre  copy  on  plaintiff^ $ 
attorney  or  agent,  and  file  added  plea^  as  directed  nnder  tit.  PLEA. 
C'  P.  .  Gioe  eimUar  brief  to   seijeanip  lOt .  6d, ;  the  secondary  draws  up 

rulct  pay  6».  6d* ;  serve  copy  as  above,  with  the  added  plea  delivered 
ai  the  same  time. 

ADDITION.  In  actions  by  original  writ  the  omission  or  mistake 
of  the  defendants  addition^  that  is,  of  his  estate,  degree,  mystery, 
or  place  of  abode,  might  be  formerly  pleaded  in  abatement,  pur- 
suant to  1  H.  V.  c.  5.  but  such  a  plea  cannot  now  be  pleaded. 
Gray  and  another  v.  Sidneff,  3  JB.  if  P.  395.  Deshons  t^.  Head, 
7  East,  383.  But  in  outlawry,  au  error  as  to  place  of  abode  is  yet 
under  the  statute  fatal. 

ADJOURNMENT-DAY  in  Error.  A  day  appointed  some  days 
before  the  end  of  the  term,  at  which  matters  left  undone  oo  the 
Affirmance  Day,  which  see,  are  finished.  2  Tidd,  1224. 

■  So  called  from  its  being  a  further  dayx 

appointed  by  the  Judge  at  the  rmilar  sittings,  to  try  causes  at 
Ntsi  Prius.  See  tit.  Entering  Uause  for  Tri a l-p— Notice 
OF  Trial,  post. 

. OF  ESSOIGN.    See  tit.  Non  Pros. 

OF  THE  EXECUTION  OF  WRIT  of 


INQUIRY.    See  tit.  Writ  of  Inquiry, post. 

ADMINISTRATOR.  The  general  law  and  practice,  incidental 
to  administrator,  relates  also  to  executor.    See  tit.  Executor. 

ADMINISTRATOR  DE  BONIS  NON.    See  tit.  Scire^Fa- 

Cl AS,  post.  ^ 

ADMIRALTY  COURT.  See  tit.  Limitations.  StattUes  of 
Limitations^  post. 

ADMISSION  AND  RE-ADMISSION  of  an  Attorney.  See  tit. 
Attorney,  post.  Attorney's  Certificate,  post.  Cer- 
tificate, poi^. 

ADMISSIONS.  It  frequently  occurs  in  practice,  that  in  order 
to  save  eipence  as  to  mere  formal  proofs,  the  attornies  on  each 
side  consent  to  admit,  reciprocally,  certain  facts  in  the  cause  with- 
out calling  for  proof  of  them.  These  are  usually  reduced  to 
writinjF,  and  the  solicitors  shortly  add  somewhat  to  this  effect:  viz. 

'<  We  agree  that  the  above  facts  shall  on  the  trial  of  this  cause 
*'  be  admitted,  and  taken  as  proved  on  each  side," 
and  signing  two  copies  now  called  **  admissions"  in  the  cause,  each 
solicitor  takes  one. 

It  is  of  the  greatest  importance  that  what  may  or  may  not  be 
admitted  without  injury  to  the  claim  of  either  of  the  litigating 
parties,  should  be  well  considered ;  therefore  the  facts  not  to  be 
disputed  are  often  submitted  to  one  or  more  of  the  counsel  on 
either  side,  who  may,  probably,  hold  a  brief  on  the  trial. 

Practioa  defini-    ADVOWSON.     See  tit.  QuARE  lMPBDiT,/KMr. 

^°*  AFFIDAVIT.  A  written  statement  on  oath,  or  on  affirmation,  signed. 

*- of  Debt.    The  law  and  practice  of  the  affidavit  of 

debt,  required  by  stat.  12  G.  I.  c.  29.  8,  2.  to  be  filed  previously 
to  arrest,  will  be  given  in  this  place. 


AFFIDAVIT  of  Debt;  Casbb.  Ig 

Hie  deponent,  or  person  making  the  affidavit  of  debt  to  hold  Deponent  coia- 
a  defendant  to  bail,  must  be  legally  competent  to  be  a  witness;  petent  to  be  a 
bat  in  Horseley  v.  Somers,  Bar,  1 16,  the  court  said,  that  though  ^■^®'** 
the  plaintiff  could  not  be  a  witness,  he  must  not  be  stripped  of 
his  legal  remedy  to  recover  his  just  debts.    Davis  and  Carter^s 
case,  2  5ii/jir.  46l>  and  see  2  fViU.  9,25. 

It  may  be  made  by  tbe  plaint^  or  his  wife,  or  by  any  third  By  whom  may  be 
person,  who,  if  he  swear  positively  to  the  debt  being  due,  needs  aade* 
not  state  himself  to  be  agent  of,  or  connected  with  the  plaintiff. 
King  V*  Lord  Tunier,    1  Chit*  R.  5S»   And  eee  Brown  v.  Davis, 
Id,  l6l.  or  by  one  or  by  several  persons,  Pieterso.  Luyties,  \B. 
IfP.l*     But  where   plaintiff  being  abroad,  his  agent  positively 
swears   that  defendant  is  indebted  on   a  judgment,  and  in  the 
affidavit  snbsequently  alleges,  that  '^  said  judgment  is  still  in  force 
and  unpaid,  as  deponent  believes,"  such  allegation  will  not  vitiate. 
Bknd  V.  Drake,  1  Chit.  R.  \65.    So  affidavit  that  plaintiff  is  a 
transported  fdoo,  cannot  be  read  when  affidavit  made  by  a  com- 
petent agent.  Id.  ib.    But  when  it  appears  primd  fade  to  be 
made  by  a  person  incompetent  to  swear  to  the  particular  facts, 
Qy.  Whether  competency  can    be  shewn   on   affidavit  where  the 
defiendant  has  applied  to  be  discharged  on  common  bail  i    Bolt  v. 
Miller,  2  B.  4*  P.  420.    But  it  has  been  decided  that  the  means 
by  which  the  deponent  may  know  the   fcct  need  not  appear  on 
the  face   of  the  affidavit.    Andrioni  v.  Morgan,  4  Taunt.  231. 
See  also  Pieters  v.  Luyties,  iB.Sf  P.  I.  cited  above.    The  true  Miuteontain  re- 
jdace  of  abode,  and  the  addition  of  every  person   making  the  whence  uid  ad; 
affidavit,  royst  be  inserted  therein.     R.  Af.  15  Car.  IL    Jarrett  v.  ^"^  ^^  ^^^ 
Dillon,  1  East,  1 8.    D*Argent  v.  Vivant,  Ib.  330.     Pollen  v.  De 
Souza,  4  Taunt.  154 ;  and  abode,  means  where  deponent  is  usually 
to  be  found  ;  as  at  an  office  where  he  is  employed  the  greater  part 
of  the  day.    Haslope  v.  Thome,  1  M.if  S.  103.    1  Chit.  R.  454.n. 
So,  ^'  of  the  city  of  London**  is  a  good  description.    Vaissier 
r.  Alderspn,  SM.'lf  S.  165,   but  the  rule  JUT.  15  Car.  IL  K.B. 
which  requires  addition  to  the  deponent's  name,  does  not  apply 
to  C.  P.  Anon.   6  Taunt.  73 ;    but  it  is  advisable  to    state  it« 
See  I  East,  18.    A,  Taunt.  154. 

It  may  be  made  by  a  plaintiff  residing  in  a  foreign  country,  and  Mav  be  made  W 
if  properly  verified  in  this  country^  it  is  a  sufficient  foundation  ujJP^bJjJ^  ^  ' 
for  a  Judge's  order  to  hold  defendant  to  bail.  O'Mealy  v.  Newell, 
S  Eastf  364,  and  knowingly  using  a  false  affidavit,  so  made  abroad, 
is  punishAbte  by  indictment.  Ib.  A  foreigner  just  landed,  may 
d^ribe  himself  to  be  a  resident  in  his  own  country.  Bouhet  v. 
Kiiioe,  S  East,  154;  or  **  late  of  such  a  prison,"  where  a  depo- 
nent is  just  discharged  and  lodges  by  permission  in  the  prison  at 
night,  is  a  good  description.    Sedley  v.  White,  1 1  East,  528 ;  but 

where  the  deponent  has  left  one  residence  and  obtained  another, 
describing  himself  as  lately  of  the  first  place,  is  bad.  Id.  ib. 
It  must  be  made  within  a  reasonable  time  previously  to  writ  Aad  within  a 

issuing.    See  Collier  v.  Hague,  Str.   1270,  where  afiidavit  was  reasonable  time. 

made  in  1744,  and  %iTit  not  issued  till  1747 — Held  bad.    And  it 

must  be  made  before  the  proper  officer.    See  Pr actic A L  Di  a £C- 

TioNB,  subjoined,  post. 
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C.P.&K.B. 
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AFFIDAVIT  of  Debt;  Casbs. 

AfiMa^t  to  bold  to  bail  tbat  JR.  Sutton  is  indebted  to  plaia- 
tiff  for  money  paid,  &c.  to  the  use  of  the  said  R.  Jackson  :r--Held 
well  enough.  Lord  Ellenborongh  observing,  that  as  the  name 
Handle  Jackson  bad  not  before  occurred,  there  was  no  other  word 
to  satisfy  said  unless  Jackson  were  rejected.  Hughes  v.  Sutton, 
SM.lfS.  178.  And  initials  of  defendant  said  to  be  sufficient, 
C.  P.     Howell  V.  Coleman,  2  £.  4r  P.  466. 

It  must  not  be  entitled  as  in  a  cause.  R.  T.  37  G.  III.  7  T.  R. 
454.  Hollis  V.  Brandon,  1  B.  i!  P.  36,  and  the  above  rule  is 
recognised  in  C.  P.  in  Green  v.  Redshaw,  ib*  227* 

And  an  affidavit  not  entitled  in  any  court,  and  only  with  the 
words  '<  by  the  court''  written  at  the  bottom  of  the  jurat,  is  not 
sufficient.  MoUing  v.  Poland,  SM.8^  S.  157.  But  although  not 
entitled  in  the  court,  but  purporting  at  the  foot  to  have  been 
sworn  before  J.  Y.  deputy  filacer,  the  affidavit  is  sufficient.  Bland 
V.  Drake,  1  Chit.  R.  163. 

So  if  jurat  signed  by  a  judge  of  the  court.    The  King  t^.  Hare, 

ISEastR.lSg. 

It  must  be  direct  and  positivef  Wheeler  v.  Copeland,  5  T.  R, 
364.  (save  tbat  in  certain  cases  ;  where  assignees,  executors  or  ad- 
ministrators make  affidavit  of  debt  due  to  their  respective  estates ; 
then, swearing  '<  to  belief'  is  sufficient)  iT.  R,  83,  that  the  plain- 
tiff has  a  subsisting  cause  of  action ;  and  the  nature  of  such  cause 
of  action  should  be  certainly  and  explicitly  set  out  and  described. 
See  Polleri  v.  Souza,  4  Taunt.  154.  Yet  affidavit  hj,  agent  of 
person  abroild  swearing  tobelief  of  debt  due  on  promissory  notes, 
&c.  sufficient  to  ground  judge's  order  to  hold  to  bail.  Allen  v. 
Barry,  1  Chit.  R.  168. 

Where  damage  stipulated  by  agreement  is  the  cause  of  action, 
the  breach  of  the  agreement  must  be  stated  in  the  affidavit.  Stin- 
ton  V.  Hughes,  6  T.  JR.  1 3.  per  Cur.  If  .  4 1  G.  HI.  Wildey  v.  Thorn- 
ton, 9,  East,  409.  Edwards  v.  Williams,  5  Taunt.  £47*  So  con- 
dition of  bond  must  be  stated.  Armstrong  v.  Stratton,  7  Taunt. 
405,  and  must  not  be  argumentative.  Wheeler  v.  Copeland, 
5  T.  R.  364.  Mackenzie  v.  Mackenzie,  I  T.  R.  716.  .  But  the 
affidavit  on  bill  of  exchange  need  not  state  the  character  of  the 
holder,  whether  as  payee  or  indorsee.  Bnidshaw  v.  Saddington, 
7  East,  94. 

C.  P.  is  not  so  strict  in  requiring  certainty  in  the  affidavit.  K.  B. 
requires  both  positiveness  and  certainty. 

In  C.  P.,  ruled  that  circumstances  are  sufficient  to  be  stated, 
without  positively  swearing  to  the  debt  Lonsv.Lincb,  fiJB/. 
740.  S.  C.  3  fVib.  154.  Hobson  v.  Campbell,  1  H.  BL  247. 
See  affidavit  to  hold  to  bail.  Affidavit  that  defendant  was  indebted 
to  plaintiff  tn  trofoer — bad.    Hubbard  v.  Pacheco,  1  H.  BL  218. 

The  affidavit  to  hold  defendant  to  bail  in  trover  must  state  the 
goods  to  have  been  in  the  defendant's  possession.  Woolley  v. 
Thomas,  7  T.  R.  456. 

And  if  in  trover  for  a  bill  of  exchange,  the  same  must  be  stated 
to  be  unpaid.    Clarke  v.  Cawthorne,  7  T.  R.  321. 

See  other  cases  respecting  affidavits  in  trover.  Emerson  v* 
Hawkins  and  others,  1  fVils.  335.  Charter  v*  Jaques  and  others^ 
Coti^.  529*    See  also  tit.  Trover,  post. 
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An  affidavit  on  the  lotleiy  act  mnat  specify  the  natiure  6f  the  Oa  lottery  act.  < 
offence,  and  must  aver  that  the  defendant  has  incurred  the  for- 
batoasn^  bnt  it  is  unnecessary  for  the  plaintiff  to  state  that  the 
penalty  is  dne  to  him.  Davis  o.  Mazzinghi,  1  T.  R.  705.  But  the 
oflSence  needs  not  to  be  stated  circumstantially*  lb.  Watson  t^. 
Shawy  2  T.  R.  650.  And  though  the  plaintiff  is  not  bound  to 
state  the  time  when  the  act  passed,  the  mis-stating  it  is  fatal. 
Watson  V,  Shaw,  ut  $yp. 

In  the  case  of  White,  q.  t  v.  Boot,  £  T.  R.  274,  the  court  set  And  other  penal 
aside  the  proceedings  on  statute  1.  25  Ed.  IIL  because  no  affidavit  *^^ 
had  been  filed  agreeably  to  the  statute  21  Joe*  1.  c.  24,  but  in 
Ld|^,  q*  i.  V.  Kent,  this  case  was  thought  not  to  be  law,  S  T*R*  These  acts  extend 
3M,  and  it  vras  ruled  in  Balls,  q.  t.  v.  Atwood,  1  H.  BL  546,  ^  I"**^- 
that  the  statute  21  Jae.  I.  requiring  affidavit  before  action  brought, 
did  not  apply  to  penal  actions  to  be  brought  in  superior  courts. 

The  affidavit  must  be  single,  t.  e.  it  must  not  contain  two  or  Affidavit  most  be 
more  causes  of  complaint  that  cannot  be  joined  in  the  same  ^iS^* 
action,  either  at  the  suit  of  one,  or  of  several  plaintiffs.  Hussey  v. 
Wilson,  5  T.R.  254.  The  Dean,  &c.  of  Eieter  v.  Seagell,  QT.R. 
688,  or  against  one;  Crooke  and  another,  executors,  v»  Davis, 
5  Burr.  2690,  or  several  defendants,  Gibbey  v.  Lockyer,  Doug. 
£17*  Lewin,  executory  &c.  v.  Smith  the  younger,  4£as^,  589. 
Stables  and  another  v.  Ashley  and  others,  1  it.  4r  P*  49*  And 
see  Goodwin  v.  Parry,  4  T.  jB.  577. 

In  ti^s  court  no  affidavit  supplemental  to,  or  explanatory  of  the  K.  B. 

aflMavit  of  debt  can  be  received,  Cope  and  another  v.  Cooke,  No  snpplemental 
Thug.  AShf.     Jacks   v.  Pemberton    and   another,   5  T*  R*  552. 
MolGng  and  others,  assignees,  8cc.  v.  Buckholtz,  kM.i^  S,  563. 
Fenton  v.  Ellis,  6  Taunt.  192.    And  see  1  J.  B.  Moore,  110,  nor  nor  counter  affi- 
can  the  defendant  be  admitted  to  make  a  counter  affidavit,  Macken-  ^J^^  ^  admit- 
zie  V.  Mackenzie,   1  T.  R.  716.    For  the  court  will  not  try  the 
merits  of  a  cause  upon  affidavit.    Emerson  v.  Hawkins  and  others, 
1  fVil$4  335,  but  defendant  may  shew  that  he  has  been  already 
holden  to  bail  in  this  country  for  the  same  cause  of  action.    Imlay 
V,  Ellefsen,  2  East,  453,  or  that  he  is  privileged  from  arrest  li. 

But  K.  B.  exercises  no  discretion  as  to  holding  to  bail.     Per 
Park,  C.  J.  7  Taunt.  405. 

This  court  admits  a  supplemental  affidavit,  Gambam,  executrix,  C.  P. 

V.  Hammond,  2  jB.  4r  P-  298.   Id.  557,  provided  the  first  affidavit  Admits  supple- 
amount  to  an  oath.    Reekes  v.  Grroneman,  2  fVils.  224,  and  even  a  "^i*^ 
contradictory  affidavit,  for  the  matter  of  bail  is  examinable.     Ros-  and  contradictory 
sell  V.  Gately,  Bar.  76.    5.  P.  6l,  62..  Shaw  v.  Hawkins,  ib.  87.  •^^•▼i^ 
And  ever  a  discretion  exists  in  this  court  as  to  holding  a  party  to 
bail.    Per  Gibbs,  Ld.  Ch.  J.  7  Taunt.  405.    But  as  to  allowing 
a -supplemental  affidavit,  &c.  ubi  supra. 
But  in  relation  to  the  Bank  Acts,  C.  P.  does  not  allow  of  a  sup- 

plenientary  affidavit.    Stewart  v.  Smith,  I  B.Sf  P.  132.  n. 
As  to  whether  C.  P.  will,  on  affidavit  of  debt  on  contract^  admit 

a  contrary  affidavit,*  seems  doubtful ;  for  the  case  of  Russell  v. 

Gstely,  ubi  supra,  was,  where  defendant  had  been  held  to  bail  for 

a  malicious  prosecution ;  though  in  Shaw  t;.  Hawkins,  vM  supra^ 

the  court  held  the  matter  of  bail  to  be  discretionary. 
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Omte  of  actioa 
■iQst  be  well  stat- 
ed in  affidavit* 


upon  III 
atatemeat* 


AFFIDAVIT  of  Debt;  Casec. 

It  has  been  seen  before  that  the  affidavit  mutt  be  certain,  clear, 
and  positive.  Many  cases  have  occurred  where  defendant  has 
been  discharged  on  filing  common  bail,  or  on  entering  common 
appearance,  for  want  of  that  precision  in  the  statement  of  the  cause 
of  action,  which  the  practice  of  the  court  requires*  Some  of  the 
cases  to  this  point  are  subjoined. 

On  comparing  the  declaration  with  the  affidavit  to  hold  to  bail, 
and  it  appearing  that  the  instrument  declared  on  was  not  a  bill  of 
eichange  or  order,  as  alleged  in  the  affidavit,  common  appearance 
was  ordered,  Wilks  v.  Adcock,  B  T.  R.  27* 

The  aflSdavit  stated  a  debt  due  on  bond,  ^  as  thereby  may  ap- 
pear*"— Defendant  discharged  on  filing  common  bail,  Heathcote 
V.  Gosling,  Sir.  1 157. 

Also,  in  a  sum  of  money,  ''  as  appears  by  agreement,  bearing 
date,  &c."    Jennings  v.  Martin,  3  Bur.  1447. 

Also,  '<  as  appears  by  bill  of  exchange/'  RoUin  v.  Mills,  I  IVils. 
£79*  And  it  must  also  shew  that  the  bill  was  due.  Holcombe 
V.  Lambkin,  £  AT.  4r  S.  475.  Machu  v.  Frazer,  7  TaunU  171. 
S«  P.  Edwards  v.  Dick,  SB.  i^  A.  405.  In  which  last  case, 
Davison  v.  March,  I  New.  Rep.  157,  was  declared  to  be  over- 
ruled. And  **  bill  of  exchange  or  order/'  is  sufficient.  Wilks  v. 
Adcock,  8  T.  R.  2,7.  And  see  Lamb  v.  Newcomb,  2  Brod.  6f 
Bing.  345. 

Also,  '<  that  defendant  is  indebted  to  plaintiff  in  £ ,  as  in- 
dorsee of  a  promissory  note  made .  by  defendant,''  without  stating 
the  day  of  the  note,  or  that  it  was  payable  on  demand,  or  that  it 
was  due  or  payable  at  a  day  then  past.  Jackson  v.  Yate,  £  M. 
ts  S.  148.  Edwards  v.  Dick,  3  B.S^A.  495.  ace.  And  see  Elstone 
V.  Mortlake,  1  Chit.  R.  648.  Sands  v.  GrattaA,  4  J.B.  Moore,  18. 
And  where  bill  is  payable  to  a  third  person,  affidavit  need  not 
state  the  relation  between  the  plaintiff  and  him.  Id.  ib.  And 
see  Warrosley  v.  Macey,  £  Broa.  ^  Bing.  338.  So,  where  affi- 
davit of  debt  stated  that  tlie  defendant  was  indebted  to  the  plain- 
tiff on  promissory  notes  of  Uie  defendant,  without  stating  how  the 
plaintiff  became  entitled  to  retx>ver  upon  them,  is  defective.  Bafibi 
v.Batley,  1  Manh.  4£4.  S.C.  6  Taunt.  £5.*  So  also  where  the 
plaintiff  who  was  indorsee  of  a  bill  of  exchange  did  not  state  the 
character  in  which  the  defendant  became  liable  to  the  plaintiff* 
Hunipliries  v.  Williams,  £  Mar$h.  £31.  S.  C.  6  Taunt.  531. 
But  in  Machu  v.  Frazer  the  necessity  of  stating  the  plaintiff's  re- 
lation to  the  bill  appears  to  have  been  doubted.  £  lUarsh.  483. 
7  Taunt.  171.  S.  C. ;  and  see  Bradshaw  v.  Saddington,  7 East  R. 
94.  Also  Warrosley  r.  Macey,  ubi  supra.  Where  in  an  affida- 
vit of  debt  upon  a  money  bond,  tlie  pltfintiff,  after  stating  the 
penalty,  omitted  to  state  for  what  sum  the  bond  was  condi- 
tioned. Bosanquet  and  others  v.  Fillis,  4M.Sf  S.  330,  for  non 
conitatf  but  that  the  condition  might  be  other  than  for  the  payment 
of  money.  But  where  the  defendant  was  stated  to  be  indebted  to 
the  plaintiff  in  the  sum  for  principal  and  interest  due  on  a  bond, 
the  affidavit  was  held  sufficient.    Byland  and  Wife  v.  King,  1  J.  B. 


*  The  case,  as  there  reported  leemt  correct,  but  the  pladtom  is  mistakenly 
defaced. 
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lfoo/^^24.  In -this  case  the  sum  sworn  exceeded  the  penalty  of 
the  bond.     See  S.  C.  7  Taunt.  275. 

Stating  thut  R.  *M:  was  justly  and  truly  indebted  unto  the  said 
J.  W.  in,  &c.  as  the  acceptor  of  a  certain  bill  of  exchange,  bear- 
ing date,  &c.  **  drawn  by  the  said  J.  W.  for  a  valuable  considera- 
tion, on  and  accepted  by  the  said  i2.  M.  payable  two  months  after 
the  date  thereof,  and  due  at  a  day  now  past :" — Held,  to  contain  a 
sufficient  description  of  the  debt.  Warmsley  v.  Macey,  5  J.  B. 
Moore,  52,  168.    fi  Brod.  *  Bing.  338.  S.  C. 

So,  affidavits  to  hold  to  bail,  .one  by  ^.  B.  stating  C.  D.  to  be 
"justly  and  truly  indebted  to  this  deponent/'  in  a  certain  sum,  ''as 
indorsee"  of  bills  of  exchange,  "  drawn  by  E.  F.  upon  and  ac- 
cepted by  C.  D.  payable  to  the  order  of  the  said  E.  F.  at  a  certain 
day  now  past,  and  indorsed  to  this  deponent.''  The  other  by^i.  B. 
statii^  G.  H.  to  be  **  justly  and  truly  indebted  to  this  deponent," 
in  a  certain  sum,  *'  as  indorsee  of  a  certain  bill  of  exchange  drawn 
by  E.  F.  upon  and  accepted  by  the  said  G.  H.  payable  to  the 
order  of  the  said  E.  F.  at  a  certain  day  now  past : — Held,  to  con- 
tain a  sufficiently  certain  description  of  the  respective  debts  of 
C.  D.  and  G.  H.  Lamb  v.  Newcomb.  Same  v.  Edwards^ 
5  J.  B.  Moore,  14.    2  Brod.  is  Bing.  343.  S.  C. 

Also,  in  a  sum  of  money,  ''  according  to  the  bill  delivered  by 
plaintiff  to  defendant."  Williams,  one,  &c.  v.  Jackson,  ST.R. 
575. 

Or,  '<  as  appears  by  the  master's  allocatur.''  Powel  v.  Portherch, 
2T.R.  55. 

Or,  for  interest  money,  ''  under  and  by  virtue  of  an  agreement.'^ 
Brook  and  others,  assignees,  &c.  i;.Trist,  lOEast,  358.  Audit 
seems  that  whenever  the  defendant  is  stated  to  be  indebted  under 
an  agreement,  it  must  be  set  out.     See  2  East,  409* 

In  affidavit  for  goods  sold  and  delivered,  not  stating  "  by  plain- 
tiff to  defendant" — held  bad.  Perks  v.  Severn,  7  East,  194. 
Cathrow  v.  Bagger,  8  East,  106.  Taylor  v.  Forbes,  1 1  East, 
315.  Young  V.  Gatier,  2  M.  3^  S.  603.  Bell  v.  Thrupp, 
1  Chit.  72.  331.  See  also  Feron  v.  Ellis,  1  Marsh.  534.  6  Taunt. 
192.  S.  C*  Yet  "  for  the  hire  of  divers  carriages  of  the  plain- 
tiff," without  saying  that  they  were  hired  of  the  plaintiff,  was  held 
sufficient.    Brown  v.  Gamier,  2  Marsh.  83.    6  Taunt.  389*  S.  C 

80  for  damages  awarded,  and  for  costs  and  expences  taxed  and 
allowed.    Jenkins  v.  Law,  1  J3.  ^  P.  365. 

And  now  an  affidavit  of  debt  for  goods  bargained  and  sold 
must  also  slate  that  they  were  delivered.  Hopkins  r.  Vaughan, 
12£as/,.398,  and  sold,  &c.  ybr  defendant  instead  of  lo  defendant, 
is  bad.  Bell  v.  Thrupp,  2  B.  *  J.  596. 

And  work  done  for  defendant,  and  at  his  request,  is  necessary. 
iCAiV.  JR.  331. 

And  after  stating  circumstances  under  which  the  debt  arose, 
concluding,  "  by  reason  whereof  the  defendant  stands  indebted,** 
is  bad.    Fowler  v.  Morton,  2  B.  Sf  P^  48. 

So,  ^n  affidavit  of  debt  against  surety  on  arbitration  bond,  it 
not  appearing  bow  the  defendant  became  indebted,  or  that  the 
money  awarded  to  be  paid  by,  had  been  demandea  of  the  prin* 
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cipal,  if  required  by  the  award.    Arndstfong  v,  Stratton^  1 J7J5. 
Moorey  1 10.     7  Taunt.  405.  S.  C. 

Bat  xahere  affidavit  stated  the  defendaat  to  be  indebted  to 
plaintiiF  ''  for  money  had  and  received  on  account  of  plaintiff." 
K.  B.  held  it  sufficient  without  adding  '^  received  by  the  defendant.^ 
Coppinger  v.  Beaton,  8  T.  R.  338.  So  also  for  wages  due  to 
the  plaintiff  for  his  services  on  board  the  defendant's  ship,  with- 
out adding*^  '<  from  the  defendant.**   Symons  v.  Andrews,  1  Marsh. 

317. 

So  in  affidavit  to  hold  to  bail  for  money  paid  to  the  use  of  the 
defendant,  it  is  unnecessary  to  state  that  it  was  at  the  reqtiest 
of  the  defendant.  Hulton  v.  Eyre,  1  Marsh.  315.  5  Taunt.  704. 
S.  C.  bnt  names  transposed.  See  also  Brown  v.  Gamier,  6  Taunt. 
389.  And  where  the  affidavit  stated  die  ikioney  to  be  due  for 
work  and  labour  as  the  defendant's  servant.     Bliss  v.  Atkins, 

iMarsA.  317. 

In  the  following  cases,  for  obvious  reasons,  the  oath  is  less 
rigorous. 

Assignee,  executor,  administrator,  tnay  swear  less  positively; 
**  as  he  believes,''  held  sufficient.  Loveland  v.  Bassett,  1  Wils. 
232.  Sheldon,  executor,  u.  Baker,  1  T.  R,  83,  but  vrfiere  the 
deponent  not  swearing  to  his  own  belief  of  the  conversion  in 
trover,  but  only  to  the  fact  appearing  by  certain  letters,  8cc.  "  as 
he  believes,"  the  court  discharged  the  defendant  on  common  bail. 
MoHing  and  others,  assignees,  &c.  v,  Burklioltz,  2  M.  ^  S.  563. 

Executor  swore,  "  as  appears  by  books  of  testator,*' — held  suf- 
ficient. Walrond  t^.  Fransham,  Sir.  1219.  But  "deponent  be- 
lieves it  to  be  true,*'  necessary.  Gamham  v.  Hammond,  2  B.^  1*. 
QQ\,  And  see  Rownay  v.  Dean,  1  Price,  401.  And  the  affidavit 
must  negative  that  between  the  time  of  an  assignment  having  been 
made,  and  that  of  making  the  affidavit,  the  debt  had  been  satis- 
fied. Mann  v.  Sheriff,  2  B,  S^  P.  355.  And  assigned  may  so 
swear.  Swaine,  assignee,  &c.  v.  Crammond,  4T.  R.  176.  But 
clerk  to  bankrupt  must  add  his  belief  that  the  debt  is  due.  Lowe 
y.  Foriey,  1  Chit,  R.  92. 

But  persons  in  such  characters  must  swear  positively  as  to  all 
facts  Mithin  their  own  knowledge.  Creswell  v.  Lovell  et  al, 
8  r.  R.  418. 

By  37  6.  IIT.  c.  45.  s.  9-  37  G.  III.  c.  91.  s.  8.  38  G.  III.  c.  1. 
s.  8.  43  G.  III.  c.  18.  called  the  Bank  Acts,  the  affidavit  to  bold 
to  bail  must  state  that  *'  no  offer  has  been  made  to  pay  the  sum 
"  sworn  to  in  notes  of  the  Governor  and  Company  of  the  Bank  of 
**  England,  expressed  to  be  payable  on  demand,  (fractional  parts 
**  of  tlie  sum  of  205.  only  excepted)*'  and  these  acts  extend  to 
affidavits  made  in  Ireland  to  be  used  in  this  country.  Nesbitt  v. 
Pyra,  7  T.  R.  376.  n.    Stewart  v.  Smith,  iB.i^P.  132.  n. 

As  the  Bank  restriction  acts  have  lately  been  repealed,  advert- 
ing to  the  numerous  cases  which  have  been  decided  upon  them 
would  be  nugatory. 

Defendant  waives  objection  to  affidavit,  by  voluntarily  signing 
bail  bond.  Norton  r.  Danvers,  7  T.  R.  375.  Or  by  n6t  taking 
advantage  of  it  in  tlte  -first  instance.  D'Argent  v.  Vivant,  1  Eati, 
334.    And  see  Knight  v.  Dorsey,  2  J.  B.  Moore,  305. 
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Abo^  by  pleading*    L^vy  v.  Dupopt,  1  T.  R.  376*  n. 

Also,  by  allowii^g  jy()gment  to  go  by  default,  notice  of  enquiry 
having  been  given.     Desborough  v.  Copinger,  8  T.  JR.  77. 

Also,  by  perfecting  bail  above.  Chapman  v.  Snow,  I  B.SfP. 
133.     Jones  v.  Price,  1  East,  81.  S.  P. 

Also,  by  patting  in  bail  above.  Dalton  v.  Barnes,  I  M.Sf  S. 
230.     Shawoian  v.  Whalley,  6  Taunt.  185. 

Also,  by  voluntarily  submitting  to  the  process,  by  which  the  de* 
fendant  shall  be  brought  into  court.  D*Argent  r.  Vivant,  1  East, 
330. 

PRACTICAL  DIRECTIONS. 

The  affidavit  of  debt  must  be  engrossed  ona2s,6d.  stamp,  and  signed  K.  B.  8c  C.  P. 
by  the  party  or  jwrties  making  it.     If  deponent  be  unabie  to  write,  he 
niMst  make  his  mark;   and  this  must  be  noticed  in  the  jurat.    See 
fouMS,  po^t, 

A  Quaker  may  affirm  that  affidatdt  is  true;  also  to  be  noticed  in  the 
jwat.    See  Forms,  post. 

Affidavit  remains  in  force  one  year. 

The  affidavit  may  be  sworn  or  affirmed  before  a  judge  of  the  court, 
or  pefore  the  officer  issuing  the  writ  in  town ;  or  before  a  judge  on 
circuit,  or  commissioner  for  taking  affidavits,  proper  to  and  appointed 
by  the  court,  pursuant  to  the  stat,  20  Car.  ll.  c.6.  in  the  country. 
Extended  to  the  Isle  of  Man,  6  G.  III.  c'  60.  s.  2 ;  though  such  commis^ 
doner  be  the  attorney  for  the  plaintiff.    R.  G.  £.  IS  Q,  II. 

An  affidavit  sworn  at  the  bill  of  Middlesex  office,  cannot,  byqffice 
copy  or  otherwise,  be  used  to  prove  the  suing  a  special  capias,  Dalton 
r.  Barnes,  1  M.  &  S.  230 ;  biU  putting  in  special  bail,  waives  the  ir* 
regutarity.    Id,  ib. 

The  oath  or  affirmation  isls,if  in  office  hours  ;  2f .  if  otherwise. 

Statute  55  G,  Til,  c.ld7,  authorizes  the  superior  courts  of  law  and 
tquUy  in  Ireland,  to  grant  commissions  for  taking  affidavits  in  am  part 
of  Ureat  Britain,  Commission  stamp  for  England,  12s.  Stat,  55  G.  III. 
C.184.  Sehed.  Part  II.  *.  3. 

Where  made  out  of  the  king^s  dominions,  the  affidavit  must  state  all 
the  requisites  for  holding  to  bail  in  England,  Per  Lord  Kenyon,  L.CJ, 
T.  36  G.  HI.  1  Tidd,  203.  7  T.  R.  251  Haydon  v.  Federici,  E. 
38  G.  IIL  K.  B.  1  Tidd,  203,  4.  And  see  Omealy  v.  Newell,  8  East, 
3(U. 

Semble,  that  affidavit  of  debt  made  before  a  British  Vice  Consul  is 
sufficient  to  hold  the  defendant  to  bail.  Thurlt  v.  Faber,  1  Chit.  R.  4G3. 
721. 

As  the  affidavit  made  in  this  country  to  verify  the  hand-writing  of  the 
British  Vice  Consul  before  whom  the  affidavit  of  debt  was  made  abroad, 
must  contain  the  deponenCs  addition ;  and  defendants  obtaining  a 
habeas  carpus,  does  not  cure  the  omission.  ^  Id.  ib. 

By'R.G,  M.  37  G.  III.  the  jurat  of  every  affidavit  made  by  two  or         ,  K.  B. 
swre  deponents  must  contain  the  names  of  the  several  persons  making 
il ;   and  no  affidavit  will  be   permitted  to  be  read,    in  the  jurat  of 
vhick  there  shall  appear  any  interlineation  or  erasure. 

The  affidavit  must  be  filed  before  or  at.  the  time  of  issuing  the 
haiiable  writ.  Reeks  v.  Groneman,  2  Wils.  225.  though  doubted 
1 8el.  lis. 

T%e  nature  of  tlie  tvrit  will  point  out  the  proper  officer  before  whom, 
excUsive  of  the  judges^  the  affidavit  ^niay  beswom^and  with  whom  it  is 
ioht  filed  in  town. 
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7%e  proper  officer  before  whom,  exehuive  of  the  judgeM,  the  qffidavii 
nmy  be  swom^  U  the  Jilazer  for  the  county  into  which  the  writ  untcf • 
See  Table  of  Offices  prefixed. 

Jf  the  affidavit  be  to  be  made  m  Scotland  *  or  Ireland^  the  per$on 
making  the  affidavit  may  go  before  a  magistrate  competent  to  adminiiter 
an  oath  in  either  of  those  countries,  and  mahe  the  affidavit  in  the  pre- 
sence of  another  person,  who  may  be  shortly  going  to  London ;  wAtcA 
person,  upon  his  arrival  in  London,  must  aho  mahe  affidavit  **  that  the 
affidavit  of  debt  was  so  made  by  the  person  whose  qffidavit  it  appears  to 
be,  that  the  handrwriting  subscribed  thereto  is  the  handrwriting  of  such 
person  ;  that  the  said  qffidavit  was  made  and  taken  before  a  magistrate, 
who  deponent  believes  had  competent  authority  to  administer  an  oath; 
and  that  the  hand-writing  subscribed  to  said  sffidavit,  is  the  hand- 
writing of  such  magistrates^  On  these  affidavits  a  Judge  makes  an 
order  to  hold  to  bail,  7%is  practice  recognized,  Tumbull  r.  Moreton, 
1  Chit  R.  721. 

And  it  has  been  determined,  that  where  an  affidavit  of  debt  contained 
no  place  in  the  jurat,  but  purported  to  be  sworn  before  the  Chief  Justice 
of  the  King*s  Bench  of  Ireland  and  to  be  signed  by  him,  and  such  sia- 
nature  was  verified  by  qffidavit  here,  it  was  a  sufficient  foundation  for 
arresting  the  defendant  under  a  judge's  order  on  mesne  process^  French 
▼.  Bellew  and  another,  1  M.  &  S.  302. 

FORMS.t 

■         —  printer^   maketh  oath  and  saitb,   that 
Richard  Roe  is  truly  and  justly  indebted  unto  this  deponent  in  the 

sum  of  £ for  money  lent  and  advanced  by  this  deponent  to 

the  said  Richard  Roe  and  at  his  request. 

Sworn  at  the .  (Signed) 


Jurat  where 
deponent  iUite- 
rate. 
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Jarat  where  in- 
terpreter neces- 
sary. 


[Court.] 

John  Doe,  of 


John  Dob. 


By  R.  O.  31  G.  III.  If  the  qffidavit  be  made  before  a  commissioner 
of  the  court  by  any  person  who  from  his  or  her  signature  appears  to  be 
illiterate,  the  commissioner  taking  such  qffidavit  shall  certify  or  state  in 
the  jurat  "  that  the  affidavit  was  read  in  his  presence  to  the  party 
making  the  same,  and  that  such  party  seemed  perfectly  to  understand 
the  same,  and  also  that  the  said  party  wrote  his  or  her  signature  in 
the  presence  of  the  commissioner  taking  the  said  affidavit." 

If  the  affidavit  be  to  be  made  by  a  Quaker,  say.  '*  Jjio.  Styles,  of 
— — ,  stationer,  being  one  of  the  people  called  Quakers,  solemnly 
affirms,  that  Richard  Styles  is  justly  and  truly  indebted  unto  this  af- 
firmant" itftfi^  Me  word  "  affirmant"  instead  of  deponent  throughout, 
and  also  saying  *'  and  this  affirmant  further  affirms,"  &c. 

The  jnrat  must  also  notice  the  fact  of  the  affidavit  being  ''  affirmed*^ 
instead  of  "  sworn." 

JUo,  if  the  deponent  be  ignorant  of  the  English  language,  he 
is  sworn  by  an  interpreter,  and  the  jurat  mentions  that  fact  thus, 

••  Sworn  at ,  the day  of ,  by being 

first  read  over  and  explained  to  him  by ,  (the  interpreter),  in 

the  -^ language,  who  was  first  sworn  duly  to  interpret  the  same, 

before ." 


*  Mr.  Impe y,  P.  C.  P.,  say*,  hut  cites 
too  authority,  that  an  affidavit  of  a  per- 
son being  living,  if  sworn  in  Scotland, 
should  be  sworn  before  a  lord  of  ses- 
sion, and  not  a  justice  of  peace  there, 
vr  it  will  not  be  received  here.  Tsmem 
fiumf.  If  the  plaintitf  lesidci  e.  gr.  at 


Caithness,  several  hundred  miles  from 
a  residence  of  a  lord  of  session. 

t  Forms  of  affidavits,  not  subjoined  to 
this  article,  will  be  found  nnder  their 
proper  head  of  practice  j  asMoTioVy 
SBRvicr,  See, 
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Jame  Hoe,  wife  of  John  Doe^  of  ,  or,  TkomoM  Styles,  of  By  wife  or  ser« 

•,  serTani  to  John  Doe,  of ,  maketh  oath  and  aaith,  ^"n*- 


that  Richard  Roe  is  justly  and  troly  indebted  to  the  said  John  Doe  in 

tlie  sam  of  £ ,  for  money  lent  and  advanced  by  the  said 

Jno.  Doe  to  ^e  said  Richard  Roe,  at  his  request 

N,  B.  Mr.  Impey  doubts  the  validity  of  an  aflSdavit  by  wife  or  ser«> 
▼ant,  but  Mr.  Tidd  admits  a  precedent  without  observation. 

For  money  paid»  laid  out,  and  expended  by  this  deponent  for  the  For  money  paid« 
said  R,  R.  at  his  request 

For  money  had  and  received  by  the  said  R.  R,  to  and  for  the  n^e  For  money  had 
of  the  said  deponent  luid  received. 

7%e  three  kui  Forms  are  sometimes  incorporated  in  one,  thMs, 

For  money  lent  and  advanced,  and  paid,  laid  out,  apd  expended  For  money  lent 
by  this  deponent  to  and  for  the  use  of  the  said  R,  JR.  and  at  his  ^l^d  oot  f^^  bad 
request,  and  for  other  money  had  and  received  by  the  said  R,  R,  to  *"^  received, 
and  for  the  use  of  this  deponent. 

For  money  due  and  payable  from  the  said  R.  R.  to  this  deponent  For  the  interest 
for  interest  upon  and  for  the  forbearance  of  divers  large  sums  of  of  money, 
money  lent  and  advanced  by  this  deponent  to  the  said  JR.  JR.  (or  due 
and  payable  from  the  said  JR.  R.  to  this  deponent)  and  by  this  deponent 
forborne  for  divers  long  spaces  of  time  now  elapsed,  at  the  request 
of  the  said  R»  R. 

For  money  due  from  the  said  R.  JR.  to  this  deponent  upon  the  For  money  due 

balance  of  ao  account  stated  and  settled  between  him  and  the  said  ^"  ^  acconnt 
n   n  stated. 

J.  D.  of ,  maketh  oath  and  saith  that  R.  R.  is  justly  and  Bv  one  exenitor 

truly  indebted  to  this  deponent  and  7;  *S.  executors  of  the  last  will  «'  «»  execotor 

and  testament  of  iS>.  &  deceased,  which  said  S.  S,  in  his  life-time,  and  br  the^^nt  testa- 

at  the  time  of  his  death,  was  executor  of  the  last  will  and  testament  tor. 

of  71  T*  deceased,  in  the  sum  of  £ ,  for  money  had  and  re- 
ceived by  the  said  JR.  R,  to  and  for  the  use  of  the  said  T.  T.  in  his 
life-time,  as  appears  by  the  books  of  the  said  T.  T.  and  as  this  de- 
ponent verily  believes. 

■    in  the  sum  of  £ on  a  bill  of  exchange,  drawn  by  Payee  of  a  bill 

one  T.  S.  and  accepted  by  the  said  JR.  JR.  payable  to  this  deponent  ^^  .^change 

or  order,  (as  the  case  may  he)  at  a  day  now  past.  sgams   acceptor, 

io  the  sum  of  £ on  a  bill  of  exchange,  drawn  by  Payee  against 

tlie  said  R*  R.  on  one  T,  S,  and  payable  to  this  deponent  or  order  drawer. 
(oM  the  case  may  be)  at  a  day  now  past. 

-  in  the  sum  of  £ on  a  bill  of  exchange,  drawn  by  Indomee  against 


the  said  A.  R.  on  one  T.  S.  payable  to  his  own  order  at  a  day  now  drawer, 
past  s^d  by  the  said  Richard  Roe  indorsed  to  this  deponent. 

in  the  sum  of  £ as  indorsee  of  a  hill  of  exchange.  Indorsee  against 

indorsed  by  the  mdR.R.  to  this  deponent,  and  payable  at  a  day  Endorser. 
now  past,  &c. 

N.  B.  It  may  so  happen  that  the  bill  of  exchange  in  the  hands 
of  a  bona  fide  indorsee  hath  been  refused  acceptance ;  in  which 
case,  although  it  seems  he  may  bold  the  indorsee  to  bail,  the 

.  words  "  payable  at  a  day  now  past,"  must  be  omitted,  and 
perhaps  it  will  be.  as  well  for  the  deponent  to  state  the  fact  o,( 
the  rerfaaal  to  accept 

in  the  sum  of  £ on  a  promissory  note,  made  by  Payee  against 

the  said  /f.  X.  payable  to  this  deponent  or  order,  at  a  day  now  past.  ^^^^  of  a  pro- 
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IndortM  agsiiMt 
drawer. 
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in  (he  gnm  of  £■ 


Indoner  against 
indoner. 


Payee  against 


on  a  promisflOrj  note,  inade  bj 
tlie  said  S.  jR.  payable  to  one  T,  S,  or  order,  (pr  a$  the  case  may 
te)  at  a  day  now  past,  and  by  him  indorsed  to  this  deponent. 

■  in  the  snm  of  £      '  as  indorsee  of  a  promissory  note, 

made  by  one  T.  S.  and  by  the  said  R.  JR.  indorsed  to  this  deponent, 
payable  at  a  day  now  past 

in  the  anm  of  £ npon  a  promissory  note»  made 

drawerwherepart  by  the  said  R.  JR.  payable  to  this  deponent  or  order,  (qi  the  case  may 
Jia»  been  paid,      j^j  for  £ at  a  day  now  past. 

On  an  insurance      •  npon  and  by  virtue  of  a  certain  writing  or  policy  of  assnr- 

<^*'^y-  ance,  whereby  this  deponent  caused  himself  to  be  insured  (here  follow 

the  terms  or  words  of  the  policy) — and  which  ssdd  writing  or  policj 
of  assurance  was  and  is  underwritten  by  the  said  12.  JR.  for  the  said 
sum  of  £  And  the  said  J.  D,  further  saith  that  the  said 

(insert  ship  or  poods  or  iohatever  ttas  assured^  and  also  how  the  same 
was  or  is  lost).  And  that  a  total  loss  of  One  huhdred  per  cent,  on  the 
Said  policy  has  been  since  adjusted  and  signed  by  the  said  A.  R, 

upon  and  by  virtue  of  a  certain  charter-party  of  aflfireight- 

ment,  bearing  date  ■  for  and  on  account  of  the  ft^ight  and 

hire  of  a  certain  ship  or  vessel  called  the •  let  to  hire  by  this 

deponent  to  the  said  jR.  R.  and  by  him  taken  and  used  for  and  during 
(as  the  case  may  be). 

— ih  the  sum  of  £  for  principal  and  interest  due  on 


For  freight  on 
dihrtcr-party. 


At  obligee  of  a 
bond. 


day  oj 


in  the  year  of  our 


By  assignee 


a  bond  bearing  date  the 

Lord (or  last  past^  as  the  case  may  be)  and  made  and  entered 

into  by  the  said  R.  R.  to  this  deponent  in  the  penal  sum  of  £ — -^ 

conditioned  for  the  payment  of  the  sum  of  £  and  interest  for 

the  same  at  a  day  now  past. 


is  justly  and  truly  indebted  to  no^as  Styles  in  tm^t  for 
srherc  oblii^ee  has  fhis  deponent  in  the  sum  of  £  for  principal  and  interest 

tcre»°k  th  "bond    ^^^  ^^  *  ^°"^  bearing  date  the day  of ,  in  the  year,  &:c. 

cres  in    e  on  .  ^^^  made  and  entered  into  by  the  said  R,  R.  to  the  said  T.  S.  in  the 

penal  sum  of  jf — ,  &c.  and  the  monies  due  and  to  grow  due  on 

which  bond,  and  also  such  bond  so  far  as  it  lawfully  might,  have  been 
since  duly  assigned  by  the  said  T,  S.  to  this  deponent  *. 
On  an  annuity  ■  for  the  arrears  of  a  certain  annuity  due  to  this  deponent 

■ccnred  by  bond    under  and  by  virtue  of  a  bond  bearing  date  the  and  made 

Sie^^life  of  the      ^^  entered  into  by  the  said  jR.  JR.  to  this  deponent,  in  the  pbnal  sum 
grantee.  ©f  £ conditioned  for  the  payment  of  the  sum  of  £  ■ 


*  There  sterns,  even  according  to  the 
most  accurate  compUations  of  prece* 
dents,  some  confusion  of  law  and  of 
fact  in  the  form  of  an  affidavit  by  an 
aMJtlfvnee,  witere  the  obligee  has  assigned 
his  interest  in  a  bond. 

A  bond  being  a  chose  in  action^  can- 
not be  assigned  so  as  to  enable  the 
assignee  to  sue  in  his  own  name  thereon ; 
yet,  following  the  precedents  to  be  fonnd 
in  those  compilations,  the  assignee  of 
the  interest  in  the  bond  will  be  made  to 
swear  to  the  assignment  of  an  instm- 
ment  which  the  law  has  determined  to 
be  nnassigpablc. 

The  above  and  following  precedents 
are,  with  great  deference,  caicnlated  to 


obvhite  this  setming  eollUloa  of  tlie  law 
with  the  «ath.  As  the  aseifpineat  of  m 
bond,  tlierefore,  can  convey  no  title  to 
sue  thereon ;  but  only  the  mere  posses- 
sion of  the  paper-and  wax,  Co.  tit.  t3?, 
so  it  may  ne  presumed  that  tbo  rijj^ht 
of  the  assignee  to  sue  on  the  bond 
should  not  appear  to  be  derived  through 
an  assignment  incapable  of  cooferrin* 
that  riplht  in  law,  nowerer  it  may,  and 
does,  in  equity. 

Tlie  words  in  these  precedents,  in- 
tended by  the  compiler  to  reconcile  the 
terms  of  the  oath  with  the  law,  are  in 
italic;  being  rejected,  the  immI  form 
will  remain. 
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M  jtmr  to  thk  deponent  during  the  ixAtoral  life  of  thu  dq>onent  {or  ^ 

mt  ike  case  may  be)*. 

J,  D.  of  ,  one  of  the  assignees  of  the  estate  and  effects  hj  an  assignee 

of  T.  8.  a  banknipt,  maketh  oath  and  saith,  that  R.  R.did  by  his  o\^*  ***;^'"P^ 

iiond,  bearing  data  the  become  bound  to  T.  T.  in  the  Jo\^'S„''a  b"ad'^ 

penal  sum  of  £  conditioned  for  the  payment  of  the  sum  had  been  assigned 

of  jS — • — ■ —  and  interestt  it  a  certain  day  therein  oamed»  and  now  |o  the  bankropt, 
past;  and  this  deponent  farther  saitfa,  that  the  said  T»  T,  did  by  a 

iodeatare,  bearing  date  the ,  for  a  good  and  ralaable 

assign*  transfer,  and  set  over  all  his  right  and  interest 
of,  in  and  to  the  said  bond,  together  with  the  said  bond  itself,  (so 
far  as  ke  iamffuUtf  mighi)  ai^d  all  monies  doe  and  to  grow  due  thereon 
to  the  said  T.  SL  who  hath  vince  become  bankrupt*  and  that  this 
deponent*  and  ilf.  M,  are  assignees  of  the  estate  and  effects  of  the 
said  21  S.  i  and  this  deponent  further  saith,  that  the  said  R.  R.  hath 
not  paid  the  said  sum  of  money  mentioned  in  the  condition  of  the 
said  bond,  either  to  thb  deponent,  or*  as  this  deponent  believes*  to 
-the  said  T.  T.  or  to  Uie  said  T.  S.  or  to  the  said  M,  M, ;  and  tliis 
deponent  further  saith*  Uiat  there  is  now  due  and  owing  on  the  said 
bond*   by  and  under  the  condition  thereof*  the  sum  of£     ■  for 

principal  and  interest*  in  which  sum  of  £  the  said  it.  R.  is 

now  justly  and  truly  indebted  unto  this  deponeut  and  the  said  M.  M. 
as  assignees  as  aibresaid. 

■  on  and  by  virtue  of  a  certain  instrument  in  writing  made  On  a  Scotch 

aocording  to  the  laws  of  Scotland,  and  there  called  a  bond.  bond. 

— — •  upon  and  by  virtue  of  a  judgment  recovered  by  this  de-  On  s  jadgment. 
pcment  in  this  honorable  court  (pr  a»  the  case  may  he)  against  the  said 
R,  R.  9A  oi  •  —  term  last  past,  and  also  in  the  further  sum  of 

£ ■  ■    ■   for  his  costs  taxed  thereon,  &c. 

upon  and  by  virtue  of  a  judgment  of  this  honorable  court  By  an  execntor 

(or  as  the  case  may  be)  for  the  sum  of  £ ,  recovered  by  the  on  a  Jndgment 

said  T.  S.  in  his  life-jtime  against  the  said  R.  R.  which  said  judgment  recovered  by  his 
tt  still  in  force  and  unsatis6ed,  as  appears  by  the  record  of  the  said    ^    ^^' 
judgment*  and  as  this  deponent  verily  believes. 

«/.  D.  of         ■      ■  *  raaKOth  oath  and  saith*  that  R,  R.  is  justly  and  By  assignee  of  a 
traly  indebted,  unto  T.  S.  and  S.  S.  as  executors  of  the  last  will  and  mortgage  to  a 
teatameat  of      ■  deceased,  in  trust  for  this  deponent,  in  the  sum  *«»tator  since  de- 

of  £ ,  for  prtoeipal  and  iuU^rest  due  on  a  certain  indenture  ^^^  ^„e  "to'tbe 

of  mortgage*  bearing  date  the *  and  made  between  the  said  executors  in  trust 

Jl.  It*  of  file  one  part*  and  the  said in  his  life-time,  of  the  for  deponent. 

other  part*  whereby  tfce.aaid  R.  R.  covenanted  and  agreed  to^,  pay  the 

sum  of  £       ■    ■   sBud  interest*  (whereof  the  said  sum  of  ;6 

IS  part)  to  the  said  «- — r-— *-,  at  a  certain  time  therein  mentioned* 
ana  now  past*  and  saith  that  the  money  due  on  such  mortgage,  as 
well  as  the  said  mortgage  so  far  as  the  same  ^lawfully  might,  were 

duly  assigned  by  the  said ■        in  his  life^time  to  this  deponent 

[See  note*  page  22*  aniel] 

For  SsRYicfis  and  Works. 

for  wages  due  and  payable  from  the  said  R,  R,  for  the  For  wages, 

service  of  this  deponent,  done  and  performed  as  tho  hired  servant 
of  the  said  R.  R.  and  on  his  retainer. 

■ ■ 1— 1 -^ — *- ■ -m-  I 

*  If  the  annaity  be  payable  daring  the  life  of  aootlier  peison,   it  will  be 
reqntiiie  to  state  that  be  is  living. 
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By  baron  and 
feme  for  work, 
&c,  before  feme's 
marriage. 


For  work,  Sec,  by 
plaintiff. 

By  plaintiff  and 
servants. 


For  woik,  &c. 
and  materials. 


For  work,  &c. 
as  an  architect 
and  surveyor. 
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As  a  surgeon  and 
apothecary. 


As  an  attorney 
and  solicitor. 


If,  for  convey- 
ancing. 


Goods  sold,  &e. 

Where  bargained 
and  sold  to  one, 
and  dcltvi  red  to 
a  third  person. 

Where     hnsband 
held  to    bail   for 
debt  due  from 
wife  while  sole. 


Elizabeth,  the  wife  of  J.  D.  of 


maketh  oath  and 


that  JR.  R,  is  justly  and  truly  indebted  to  the  said  J.  jD.  and  them 

deponent  *,  in  the  sum  of  £ ,  for  work  and  labour  done  and 

performed,  and  for  materials  and  necessary  things  found  and  provided 
by  this  deponent  before  her  intermarriage  with  the  said  J.  2>.  for  the 
said  R.  R,  and  at  his  request. 

for  work  and  labour  done  and  performed  by  this  deponent 

for  the  said  A.  R.  at  his  request. 

— ^  for  work  and  labour  done  and  performed  by  this  deponent 
and  his  servants,  and  with  his  horses,  carts  and  carnages  for  the  said 
R.  R.  and  at  his  request. 

for  work  and  labour  done  and  performed,  and  materiak 

found  and  provided  by  this  deponent  for  the  said  JR.  R.  and  at  hia 
request. 

'  '  for  work  and  labour  done  and  performed  by  this  deponent 
as  an  architect  and  surveyor  in  and  about  the  drawing  of  divers  plana, 
elevations,  and  sections  of  buildings,  and  making  estimates  of  the 
costs  and  charges  to  attend  the  erection  thereof,  and  for  the  super- 
intending and  surveying  the  erection  of  certain  buildings,  and  in 
and  about  the  admeasurement  and 'valuation  of  certain  works,  and 
the  payment  of  certain  workmens'  bills  for  the  said  R.  JR.  and  in 
and  about  other  the  business  of  the  said  R.  R.  and  at  his  request. 

for  work  and  labour,  care,  diligence,  and  attendance  done, 

performed,  and  bestowed  by  this  deponent  as  a  surgeon  and  apothe- 
cary, for  the  said  R.  JR.  and  at  his  request,  in  and  about  the  healing 
and  curing  of  the  said  R.  R,  {and  diver$  other  penong)  of  divers  dis- 
eases, disorders,  and  maladies,  and  under  which  they  had  respectively 
laboured  and  languished,  and  for  divers  medicines  and  other  necea- 
sary  things  found  and  provided,  administered,  delivered  and  applied 
by  this  deponent  on  those  occasions  for  the  said  JR.  R.  and  at  his  like 
request 

— —  for  work  and  labour,  care,  diligence,  and  attendance  done, 
performed,  and  bestowed  by  this  deponent  as  the  attorney  and 
solicitor  of  and  for  the  said  JR.  JR.  and  on  his  retainer  in  and  aboqt 
the  prosecuting  and  defending  of  divers  causes,  suits,  and  businessea 
(if  for  **  prosecuting,"  or  "  defending"  one  suit  only;  state  the  fad  to 
be  as  it  really  it),  for  the  said  R,  H.  and  for  certain  fees  di|e  and  of 
right  payable  to  this  deponent  in  respect  thereof.    And,  &o. 

after  *'  bestowed  by  this  deponent,''  as  above,  say  **  in  and 

about  the  (drawing,  writing,  and  engrossing  of  divers  deeds  and  writ- 
ings for  the  said  R,  R.  and  in  and  about  other  the  business  of  the  said 
R,  JR.  and  at  his  request.  And  for  money  laid  out,  expended,  and 
paid  for  the  said  JR.  R.  by  this  deponent  in  respect  thereof,  and  at  his 
like  request. 

For  Goods  sold,  Hirb«  <&c. 

-  ■  for  goods  (a  horse,  coto,  4*c.  as  the  fact  may  be)  sold  and 
delivered  by  this  deponent  to  the  said  R.  R.  and  at  his  request 

for  goods  bargained  and  sold  by  this  deponent  to  the  said 

JR.  JR.  and  under  and  by  virtue  of  that  bargain  and  sale  delivered 
to  one  T^  S*  at  the  special  instance  and  request  of  the  said  R,  JR. 

A.  B,  of maketh  oath  and  saith,  that  C  JD.  and  E,  F,  hia 

wife  are  justly  and  truly  indebted  unto  this  deponent,  in  the  sum  of 

£ for  goods  sold  and  delivered  by  this  deponent  to  the  said 

E.  F,  and  at  her  request  before  her  intermarriage  with  the  said  C  2>. 


•  Qy.  The  propriety  of  the  words  in  italic. 
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J,D.  of maketh  oath  and  saith,  that  R.  R.  is  justly  and  By  oae  of  ie?eral 

tnily  indebted  to  this  deponent  and  to  T.  S.  and  J.  S.  in  the  sum  of  JJJ?^"^^**^^ 

£ for  goods  sola  and  delivered  by  this  deponent  and  the  said  ^  '    ^ 

LS,  aod  J.  S.  to  the  said  R,  R.  and  at  his  request. 

■■  for  goods  sold  and  deliyered  by  this  deponent  and  one  T.  5.  By  a  sonrivtng 

in  his  life-time,  now  deceased,  and  whom  this  deponent  hath  snrnyed,  2Jid"&  ^^  ***** 
to  the  said  R.  R,  and  at  his  request  '  ^' 

/  D.  of — — -  maketh  oath  and  saith,  that  R.  R.  is  justly  and  By  asBigneei  for 

truly  indebted  unto  this  deponent  and  to  one  T.  S.  as  assignees  of  the  F^®^'  ^^  >>y  <he 

estate  and  effects  of  S.S.  a  bankrupt,  in  the  snm  of  £ for  ■*™""P^ 

goods  sold  and  delivered  by  the  said  S.  S,  before  he  came  bankrupt, 
to  the  said  R.  R.  and  at  his  request,  as  appears  by  the  books  of 
accoimt  of  the  said  S.  S.  in  the  possession  of  this  deponent  and  the 
said  7.  &  and  as  he  this  deponent  yerily  belieyes* 

E.  Z>.  of widow,  executrix  of  the  last  will  and  testament  By  an  execntrix 

of/./>.  deceased,  maketh  oath  and  saith,  that  R.  R.  is  justly  and  for  goods  sold  bj 
tnilj  indebted  nnto  this  deponent,  as  executrix  as  aforesaid,  in  the  ^  testator, 
mm  of  £-  for  goods  sold  and  delirered  by  the  said  J.  D.  in 

his  life-time,  to  the  said  R,  R,  as  appears  by  the  books  of  the  said 
•/.  D,  and  as  this  deponent  yerily  belieyes. 

for  meat,  drink,  washing,  lodging,  and  other  necessaries.  For  necessaries, 

foond  and  proyided  by  this  deponent  for  the  said  R,  JR.  and  at  his  ^c. 
request 

for  horse-meat,  stabling,  care  and  attendance  found,  pro-  For  hocse  mealp 

vided,  and  bestowed  by  this  deponent  for  and  in  and  about  the  feed-  ^c.  .    / 

ing  and  keeping  of  divers  horses,  mares,  and  geldings  (or  horse  or 
mare,  or  gelding,  as  the  case  may  be)  for  the  said  JR.  JR.  at  his  request  *• 

for  the  agisting,  depasturing,  and  keeping  of  divers  cattle  by  For  agistment* 

this  deponent  for  the  said  R.  R,  and  at  his  request. 

for  the  use  and  hire  of  divers  horses,  mares,  and  geldings,  For  hire  of 

and  of  divers  chaises  and  other  carriages  let  to  hire  and  deliyered  by  horses,  ^tec 
this  deponent  to  the  said  R.  R.  and  at  his  request. 

for  the  use  and  hire  of  certain  household  goods  and  furni-  HlreofgoodS|&e, 

tnre  (or  other  articles^  as  the  case  may  be)  let  to  hire  and  delivered  by 
thb  deponent  to  the  said  R.  R,  and  at  his  request. 

for  freight,  primage,  and  ayerage  due  and  payable  from  the  Forfreight,^^ 

Slid  R,  R.  to  this  deponent,  upon,  for  and  in  respect  of  diyers  goods 
carried  and  conveyea  by  this  deponent  in  and  on  board  of  a  certain 
ship  or  vessel  for  the  said  JR.  R.  and  at  his  request 

for  the  lighterage  of  divers  goods  carried  and  conveyed  in  For  lighterage. 

certain  lighters  and  other  vessels,  of  this  deponent,  for  the  said  R,  R. 
and  at  his  request 

—  for  the  use  of  a  certain  ship  or  yessel  of  this  deponent,  (or  For  demnrrage» 

the  master  may  mahe  the  affidavit^  in  which  case,  after  **  vessel," 
Miy,  "  whereof  this  deponent  is  master,")  retained  and  kept  by  the 
aaid  R,  R,  with  diyers  goods  and  merchandizes  on  board  thereof  on 
demarrage,  for  a  long  space  of  time  now  elapsed,  at  the  request  of 
the  said  R.  R. 

For  Estates  bargained,  Arc,  Use  and  Occupation,  &c. 

• for  a  certain  messuage  or  tenement  and  premises,  with  the  ^o""  afireehold 

appurtenances  of  this  deponent  by  him  bargained,  sold,  and  released  "^••'"■K®;  **• 
to  the  said  JR.  JR.  at  his  request. 

*  It  wilt  be  reeoUected,  that  an  affi-  precedent,  however  loosely  worded  it 

^^'it  b  not  a  mere  general  form  like  a  appears,  bat  it  is  tband  in  most  books  of 

cooiat  of  a  dt'daration  ;  and  this  observ-  practice. 
^va  is  particularly  applicable  to  this 


26  AFFIDAVIT  of  Debt;  EUai€$,ifC.;  AEFIOAVIT  generally. 

For  a  cop^oia        -    "  '  '  for  •  06rtai&  messiuige,  &o«  of  this  deponent  by  him  bar- 
sMMinge,  4cc.      gained,  sold,  and  surrendered  to  the  said  R.  R.  at  his  request. 
For  a  leasehold       3—*** —  for  a  certain  messuage,  &c.  of  this  deponent  by  him  bar- 
hoiue  assigned,     gained,  sold,  and.  assigned  to  the  said  R.R*  at  his  request,  for  the 

remainder  of  a  certain  term  of  years  therein  to  come  and  unexpired. 

For  vseaad  oeen*      for  the  use  and  occupation  of  a  certain  dwelling-house,  with 

pation  of  a  house,  the  appurtenances,  of  this  deponent,  held  and  enjoyed  by  the  said 

R^R.  as  tenant  thereof  to  this  deponent  for  the  space  of now 

elapsed. 

The  Uke  of  a        for  the  use  and  occupation  of  a  certain  dweHing-house, 

house,  tarm,  and    farm,  and  lands,  with  the  appurtonances  {tu  in  the  last). 

l>»ds.  for  the  use  and  occupation  of  a  certain  vicarage  house  and 

h^'  *    d^^^^Tbe  8^®^  knds,  with  the  appurtenances,  and  of  the  vicarial  tithes  of  the 

Ii^te  tiJOies^lc.  '^^^^  titheable  farms  aad  lands  in  the  parish  of in  the  said 

*         '      '  oounty  of  ■     ■  ■  of  this  deponent,  held  and  enjoyed  by  the  said 

■  '  ■  as  tenant  thereof  to  this  deponent,  for now  elapsed. 

The  Uke  of  rooms.       — .^_  for  the  use  and  occupation  of  divers  rooms  and  apartments, 

<in  and  parcel  of  a  certain  dwelling-house  of  this  deponent,  held  and 

enjoyed  by  the  said  R.  Rs  as  tenant  thereof  to  this  deponent  for  the 

space  of         ■  now  elapsed. 

In  Trovbr. 

Observations  as  An  affidavit  to  hold  to  bail  in  trover  and  detinue  must  state  the  cir- 
to  affidavit  hi  tre-  atmstances  ttnder  which  the  plaintiff  claims  to  be  entitled  to  the  pro- 
^^^'  petty ;  the  particular  articles  of  which  it  consists  and  their  value ;  how 

it  came  to  be  possessed  by  the  defendant  i  that  he  has  converted  the  same 
to  his  own  use,  or  that  he  has  refused  to  deliver  it  on  demand  to  the 
plainHff,  R.  T.  G.  III. 

For  an  Assault. 

Observation  as  to  The  affidavit  must  state  the  whole  partioulan  of  the  astamli  ;  and  to 
affidavit  to  hoM  entitle  the  plavUiff  to  hold  the  d^endasU  to  bail,  U  mnsi  appear  to  have 
to  bail  for  an  as-  j^g^  a  very  grievous  one. 

It  should  also  seem,  that  although  the  assauH  may  not  have  been  of  a 
very  grievous  nature,  yet  if  together  with  a  statetnent  of  ssffldeni  cir- 
eumstances,  it  shall  he  moom  that  the  defendant  is  about  to  dqpart  the 
realm,  and  that  thereby  the  plainiiffmay  be  defeaUd  of  redrem,  a  judge 
will  mahe  an  order  for  arrest. 

As  suoh  order  ie  %n  these  eases  reqwisiie,  a  diecreiion  to  make  or  with" 
hoU  ft  is  impUed,  and  therefore  4he  pracHeer  afcoicU  be  uware  that  a 
plaintiff  wiU  not  be  allowed  to  hold  a  defendant  to  baU  in  «  eivil  action 
for  a  light  or  irisnal  desault. 

AFFIDAVIT,  generally.  And  see  tit.  Affidavit  of  Debt, 
ante.  Prisonbr,  post.  In  the  foregoing  title  the  law  and  prac- 
tice relating  to  the  affidavit  of  debt  in  order  to  bold  to  bail,  have 
been  treated  ;  but  under  this  title,  a  few  points  likely  to  occur  in 
practice  with  relation  to  other  affidavits,  will  be  stated. 
What  nnst  be  ^"  motion  for  a  rule  nisi  when  the  cause  is  already  in  court, 

BUtcd  on  motion  JR.  G.  H.  36  G.  III.  requires  that  the  affidavit  be  made  before  the 
for  a  rule  aisi.  motion  for  the  rule,  and  that  at  the  time  of  making  the  motion  the 

affidavit  be  produced  in  court ;  and  also,  that  it  be  entitled  in  the 
proper  court,  Osbom  v.  Tatum,  iB.Sf  P.27\^  and  in  the  proper 
cause,  Roberts  v.  Giddins,  id.  337.  This  point  was  ruled  on 
motion  for  a  rule  nisi  for  staying  proceedings  on  a  bail  botid 
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igamM  llie  hM^  and  the  affidatito-  w6re  Wrdnglj,  entitled  in  the 
original  action. 

Merits  not  to  be  sworn  by  a  third  persooi  1  C/ivV.  J2.  7dd>  unless  By  whom  meriti 
attorney  or  agent  in  the  cause.    Morris  v.  Hunt^  Id.  97.  maynot  be  swonu 

All   the  circwBiBtances  upon  ^bich  an  application  to  the  court  Mast    not   con- 
may  lie  made,  slioiild  be  fiiUy  stated;  for  no  affidavit  containing  ^  newmauer; 
new  aaatter  wiU  be  received^  though  affidavits  ezf  laoatory  of  the  toryaffidavSsue 
former  ones  are  admitted.    Salloway  if.  Whorewbod,  2  Salk*  461.  received. 
So  where  the  application  is  upon  collateral  mMiter,  as  taxation  of 
costs,  the  affidavit  must  not  go  into  the  original  merits*    Williams 
ip.  Hant,  iChii.  12.321. 

Nor  may  an  affidavit  be  slanderous.    Saunderson's  Bail,  1  Chit.  Where  otherwiie, 
R.  676-    And  see  Id.  l65.  J«d- 

Oittisaion  of  a  deponeat's  addition,  is  bad.    Thurlt  v.  Faber, 

1  Chit.  465.    And  see  ib.  721. 

No  counter  affidavits  can  be  received  to  conttadict  articles t>f  the 
peace.  The  King  v.  Doher^^  13  Emty  171*4.  The  King  i;. 
Lord  Vane,  Id.  171.  n.  And  see  Shaw  v.  Mansfield,  iPrice^  709. 

Affidavits  ia  answer  to  a  rule  for  a  mandamus  sworn  before  a  Piece  in  jarat 
commissioner  must  contain  the  place  where  sworn,  otherwise  they  ncceaaary. 
cannot  be  read.    The  King  v.  The  Justices  of  the  West  Riding 
of  Yoiltshire.  S  M.  fy  S.  409. 

So  '^  at  Beverley/'  without  aaying  in  what  county,  bad,  Boyd 
r.  Straker,  7  Price,  662. 

The  affidavit  aaust  be  well  entitled ;  die  whole  names  of  all  the  How  to  be  eati* 
parties  to  ffie  cause  being  inserted  in  the  tide.    Owen  t?.  Hard,  ^^' 
£  T.  JR.  643.    Fores  v.  Diemar,  7  T.R.  661.     Noel  and  others 

9.  — . ,  1  Smith  Rep.  457.   Buckley  v.  Tweedie,  2  Smith  Rq^^ 

594.    BoUmati  v.  Callow,  1  Chit.  R.  727.    £thringt^  v^  Kemp, 
.    Id.  ib.  ace.   Anon.  1  Chit.  R.  72S.  ti.    Dpe,  </.  Spencer  9.  Wan^ 

2  J.  B.Moore,  722.  , 

Although,  if  several  defendants  be  joined  in  oiie  common  pro- 
cess, one,  upon  ivfaom  it  iiB  irregularly  senred,  applying  before 
declaration  for  rule  to  set  it  aside,  may  entitle  bis  affidavit  in 
a  cause  of  the  plaintiff  against  himself  only.  Dand  v.  Barnes, 
6  Taunt.  5,  but  in  action  against  two,  not  Ijaikble,  one  defendant 
may,  before  declaration,  well  atile  his  affidavits  in  a  cause  of  A. 
against  B.  who  ia  sued  with  C.    Mackenaie  t^  Martin  and  another,     ^ 

.  6  Taunt.  266. 

An  affidavit  entitled  "  lu  the  King's  BemJi,''  upon  which  the 
Attorney-General  had  filed  an  tnformatioB  ex  officio,  against  the 
defendant,  permitted  to  be  read  in  aggravation  after  judgmeilt  by 
drfaolt..  The  King  v.  Morgan,  U  East,  455. 

As  to  entitling  affidavits  properly,  many  decisions  have  been 
made  in  both  coul'ts,  the  general  princif)>le  of  which  seems  to  be, 
that  in  all  cases  in  which  a  cause  hath  not  been  entertained  in  court 
previously  to  the  time  the  affidavit  is  tendered  to  be  read,  an 
affidavit,  if  entitled  in  a  cause,  cannot  be  received :  thus,  an  affi- 
davit for  leave  to  file  a  criminal  information  may  nof,  and  that  in 
ansvrer  to  the  same,  or  on  shewing  cause,  must  be  entitled.  Regem 
ats.  Jones,  2  Salk.  704»   or  it  is  optional.     Rex  c.  Robinson, 

.  a  MSS..  cawe  there  cited,  notis\  or  they  need  not.  The  King  v. 
Harrison  and  others,  6  1\  R.  60.    The  cause  being  entertained,  it 
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On  mMion  for  fti» 
tadunenU 


If  sworn  before 
•ttomev  In  canse 
not  to  be  read* 
Exception* 


If   deponent  be 
illiterate. 


When  attestation 
dispensed  widi 
or  not. 


As  to   time   for 
filing  affidaviu. 
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•eetns  now  settled  that  the  affidavits  in  anawer  to  a  rale  to  ahew 
cause,  must  be  entitled.  Bevan  v, BeTan,  ST.  R.  601.  Fores  v. 
Diemwr,  7T.R.66}. 

Affidavits  not  entitled  '*  In  the  King's  Bendi,"  and  sworn  before 
A.B,  a  commissionery  &c.  without  stating  himself  to  be  a  com- 
misnoner  of  K.  B.  cannot  be  read ;  but  those  sworn  in  court,  or 
before  a  judge  of  the  court,  though  not  entitled  ^  In  the  King's 
Bench/'  may  be  read.  The  King  v.  Uure,  13  EoMi,  189.  And 
see  Bland  v,  Drake,  1  ChU.  R.  1&.  aec. 

Until  the  attachment  issue  the  affidavits  must  be  entitled  with 
the  names  of  the  parties;  but  thence  the  king  is  to  be  named  as 
the  prosecutor.  Wood  Xk  Webb,  3  T.  R.  253.  The  King  9.  the 
Sheriff  of  Middlesex,  7  T.  R.  439.  Same  v.  Same,  ib.  5^7,  of 
course,  therefore,  until  the  attachment  issue,  the  affidavits  are  to 
be  entitled  on  the  civil  side  of  the  court ;  after,  on  the  criminal 
side.    Whitehead  v.  Firth,  le  Etui,  165. 

No  affidavit,  except  that  of  debt  for  holding  to  bail,  swora  before 
an  attorney  in  the  cause  can  be  read,  llie  King  v.  WaUace, 
3  T.  R.  403.  Hopkinson  v.  Buckley,  8  Taunt.  74,  but  if  his  clerk 
be  a  commissioner,  and  take  the  affidavit,  it  may  be  read.  Good- 
tide,  d.  Pye,  V.  Badtide,  8  T.  JR.  638.  And  in  Jenkins  v.  Mason, 
3  J.  JB.  Moore,  325,  where  the  attorney  for  an  insolvent  had 
awom  to  his  having  been  discharged  under  the  Insolvent  Debtors 
Act,  affidavit  was  not  allowed  to  be  read. 

And  although  an  affidavit  be  sworn  before  the  party's  ovm 
attorney,  yet  if  he  be  not  the  attorney  on  record^  it  shall  not 
vitiate.    Kead  v.  Cooper,  5  Taunt.  89- 

But  that  the  name  of  the  attorney  subscribing  the  affidavit,  and 
that  of  the  attorney  on.  record  merely  appear  to  be  the  same, 
forms  no  ground  for  rejecting  the  affidavit.  Hodgson  v.  Walker, 
IVi£htw.G%. 

As  to  the  deponent  appearing  from  his  signature  to  be  illiterate^ 
the  jurat  must  be  special. — See  Affidavit  of  Debt,  pa.  19, 
ante,  and  the  names  of  all  the  deponents  must  be  stated  in  the 
jurat.     R.  G.  M.  37  G.  III.    7  T.  R.  82. 

Also  when  sworn.     1  Chit.  R.  128. 

Where  an  affidavit  appears  to  have  been  made  before  a  great 
judicial  officer  in  Ireland,  C.  P.  from  courtesy,  dispensed  with  an 
attestation  of  the  signature.  Ex  parte  Worsley,  2  H.  Bl.  275. 
Aliter,  where  affidavit  made  before  a  foreign  magistrate.  Id.  ib. 

And  affidavits  sworn  before  a  justice  of  peace  in  Scotland,  are 
admissible  in  a  cause  in  K.  B.  if  die  hand  writing  of  the  jus- 
tice be  authenticated.  TumbuU  v.  Moreton,  1  Chit.  R.  721  • 
Id.  463. 

Affidavits  which  ought  to  have  been  filed  before  Hilary  Term 
may  be  read  n'ith  leave  of  the  court  on  shewing  cause  on  the 
second  day  of  term,  though  filed  after  the  specified  time.  Hoar 
V.  Hill,  1  Chit.  R.  27.    R.  M.  36  G.  HI.  K.  B. 

Where,  by  the  terms  of  the  rule,  no  particular  time  is  prescribed 
for  filing  the  affidavits  on  which  cause  is  shewn,  they  may  be  sworn 
and  filed  at  any  time  before  shewing  cause,  though  after  the  day 
appointed  by  the  rule.  1  Chit.  R.  27.  n.  TiUey  v^  Henley^ 
/rf.  136.  S.P. 
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But  if,  in  Older  to  give  an  opportttnitj  for  sbewibg  cause,  the 
court  of  Exchequer  opea  a  rule  which  had  been  made  absolute  on 
affidavit  of  servicei  that  court  will  not  hear  afiBdavita  which  had 
been  sworn  after  the  day  on  which  the  rule  had  been  made  abso- 
hite.    Tripp  o.  Balamy,  6  Price,  384. 

And  in  shewing  cause  against  a  rule  in  a  cause  which  had  been 
prerioiisly  before  a  Judge  at  chambers,  the  same  affidavits  cannot 
be  used,  unless  they  are  re-sworn  and  re-stamped«  Cbitty  o.  Bishop, 
4  J.  B.  Moore,  413. 

Time  given  to  obtain  a  farther  affidavit  in  compliance  with  the 
rule  of  court,  M.  59  G.IIL  that  the  motion  to  set  aside  an  attach- 
ment was  made  for  the  only  indemnity  of  the  bail,  and  at  their 
sole  expence*    Rex  v*  Middlesex  (Sheriff  o().  Id,  347.  n. 

Clerical  errors  are  not  a  sufficient  ground  for  rejecting  an  affi-  AiBda?itBotvif|. 
darit.     Bromley  i?.  Forster,  Id.  562.  l^^  ^*'^ 

Sudi  as  '^ defendant^'  instead  of ''deponent,''  ''court''  instead 
of  "  office" — ^held  immaterial,  where  the  meaning  was  clear ;  aliier 
where  the  mistake  leaves  the  meaning  doubtful.  Anon*  Id.  562,  n. 
But  "  served  a  true''  omitting  "  copy,"  is  bad.    Anon.  Id.  ib. 

Affidavit  which  relates  to  several  indictments  must  have  sevend  At  to  ttsnp. 
stamps.     Rex  v.  Carlisle,  /t/.  451. 

Two  separate  affidavits  on  one  stamp  cannot  be  read*  Anon* 
Id.  452.  n. 

AFFIRMANCE-DAY,  osNEHAt*  In  error  in  the  Excheauer 
Chamber*  A  day  appointed  by  tbe  judges  of  the  Common  Pleas 
and  Barons  of  the  Exchequer  to  be  held  a  few  days  after  the 
beginning  of  every  term  for  the  general  affirmance  or  reversal  of 
judgments.  2Tt^i^,  1091.  See  tit.  Adjoubnment  Day  in 
Eeror,  ante,  page  12. 

AFFIRMATION.    See  tit.  Attorney,  post.    Quaker's  affirma- 
tion sufficient  to  hold  to  bail,  1  Cowp.  S9^.     Willes,  $92.  n. 

And  to  ground  an  attachment  fox  not  performing  an  award, 
1  Sir.  441.  n.  And  see  fVilles,  292.  n.  aliier  Robins  v.  Sayward« 
1  Str.  441.  and  cases  cited  n.  ib.  2  Tidd,  870.  but  who  cites 
cases  $emb.  cont.  n.  ib. 

AGENT*    See  tit.  Attorneit.    Certificate,  poit. 

An  «gent  is  an  attorney  who  transacts  the  business  of  another  Practical  defial- 
attorney.  tion. 

The  agent  owes  to  his  principal  the  unremitted  exertions  of  skill,  Hii  duty. 
apd  ability,  and  that  all  his  transactions  in  that  character,  shall  be 
dutinguished  by  punctuality,  honour,  and  integrity.  Large  and 
extensive  as  these  obligations  are,  in  no  department  of  the  law,  it  is 
remarked,  are  they  more  scrupulously  fulfilled  than  by  the  London 
agents. 

The  later  decisions  affecting  the  relation  of  attorney  and  agent 
are  as  follow : 

All  notices,  declarations,  pleas,  and  other  proceedings  necessary  As  to  terries  of 
in  a  country  cause,  roust  be  given  and  delivered  to,  the  agent  in  aoticss,  ice 
town.    Hayes  v.  Perkins,  3  East,  569*    And  see  Tasbbura  v. 
Havelock,  Bar.  306.    If  time  to  plead  hath  been  given  by  the 
agent,  the  principal  cannot  sign  judgment  until  that  time  be  ex- 
pised.     Where  ngent  entered  an  appearaiKe  for  the  defeodant| 
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und  the  plea  was  deHvered  in  the  name  of  the  principal,  pl&intiff 
signed  judgment,  but  which  was  set  aside.  Buckler  v.  Rawlins, 
S B.Sf  P.  Ill,  The  acts  of  agents  in  town  are  binding  on  their 
respective  principals,  Griffiths  v.  Wiiliaros,  1  T.  jR.  710.  In  K.B. 
notice  of  trial  or  of  executing  a  writ  of  iuquirj»  and  also  notice  of 
countermand  or  continuance  of  notice  of  enquiry  must  be  given  in 
town,  and  not  in  the  countrj,  1  Udd,  111.  Imp.  485.  j£it  in  a 
country  cause,  a  countermand  of  notice  of  trial  may  be  given  in 
the  country,  I  Tidd,  111.  who  cites  2  5/r.  1073*  Cas.  temp. 
Hardw.  36Q.  S.  C.  and  Imp.  K.  B.  482.  But  as  the  object  of 
the  countermand  is  to  save  costs,  notice  served  in  Ibe  country  seems 
proper.  It  appears  by  decisiona  in  C.  P.  that  notice  of  enquiry 
in  a  eountry  cause  may  be  given  either  to  agent  or  to  attprney  in 
the  countiy.  Smith  v.  Lacock,  Bar.  305.  Tadibume  v.  Have- 
lock,  ib.  306.  And  so  of  natiees  of  trial  and  cmintennaud^ 
iTidd,  UK  But  of  those  things  which  are  to  be  dons  only  in 
town,  notice  must  be  to  the  agent.     Ids  ib. 

Payment  to  the  agent  employed  by  the  attorney  on  record  is  not 
payment  to  the  principal,  though  payment  to  the  attorney  is. 
Yeates  v.  Fred^leton,  Dotig.  623. 

An  agent  cannot  act  as  such  for  a  person  unqualified  to  be  an 
attorney  on  pain  of  being  strudc  off  the  rolls.  £@  6.  U.  c.  46. 
s.  11.— See  tit.  Attorney,  pott. 

Thoi%h  an  attorney  be  the  known  agent  of  a  principal  against 
whom  a  bill  may  be  delivered,  the  agent  is  not  bound  to  accept  it. 
Per  Cur.  S9  G.  III.  K.  B.    1  Tidd,  86.  n. 

The  agent's  bill  is  taxable  on  the  money  being  broi^ht  into  court. 
Dixon  V.  Plant,  Doug.  199-  n*  Groome  v.  Symonds,  E.  35G.  HI. 
K.  B.  1  Tidd,  95.  Id.  314.  But  it  has  been  repeatedly  decided, 
that  it  need  not  be  signed  previously  to  delivery.  Pea.  Ca.  N.  P. 
1,2.    1  Eip.  C<i.N^.P.  221. 

And  the  town  agents  of  a  bankrupt  country  attorney  have  a  lien 
against  his  assignees.  Bray  v.  Hine,  6  Price,  203. 

It  seems,  that  by  the  Sdb  sect,  of  the  46th  chap,  of  the  22  G.  IIL 
an  articled  clerk  to  an  attorney  may  serve  part  of  his  time  with  that 
attorney's  agent.  But  by  R.  T.  31  G.  III.  K.  B.  4  T.  R.  379>  he 
is  not  at  lil^rty  to  serve  such  agent  more  than  a  year. 

AGREEMENT  by  Attorney.  See  tit.  Cognovit^ Ereor, 
Execution,  Notice,  Stamp,  Terms  Notice,  pogi. 

An  agreement  of  the  attorney  on  behalf  of  either  of  the  parties 
to  the  suit  not  to  bring  a  writ  of  error,  is  binding  on  the  client. 
Gates  r.  West,  2T.  H.  183,  and  so  it  is  presumed  of  all  other 
agreements  respecting  proceedings  over  which  the  attorney  may  be 
supposed  to  have  control ;  and  executors  are  bound  by  such  agree- 
ment of  attorney  on  the  part  of  a  testator.  Executors  of  Wright, 
Bart.  r.  Nutt,  in  error.     1  T.  R.  388. 

And  an  agreement  by  an  attorney  to  conduct  a  cause  for  a 
specific  sum  must  be  declared  upon  specially.  Guy  v.  Gower, 
2  Marsh.  273.     But  query  its  legality,  td.  ib. 

But  agreement  with  the  sheriff  or  his  officers  by  a  third  person 
to  put  in  bail  for  the  defendant  at  the  return  of  the  writ ;  or  sur« 
render  his  body ;  or  pay  debt  and  costs,  is  contrary  to  the  statute 
23//.  VI.  C.9,  and  void.  Rogers  v.  Reeves^  1 T.  £.  418.    So  an 
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igreeineot  of  tkk  descriptioo  by  attorney  is  rM.    FoUer  and  oditra  By  an  attorney  as 
V.  Prest,  7  T.  K  109.    P^ker  v.  En^and^  d  Smiih,  59.    Sedg-  ^  ^'^' 
wordi  V.  Spicer,  4  jBm^,  568. 

AID  PRAYER.  The  title  of  a  plea  or  petition  hf  whick  a  de- 
fendaot  in  coarC  calb  in  help  from  aaother  person  claiming  an 
iaterest  in  tbe  thing  contested.  T^e  plea  being  in  the  nature  of  a 
dilatory  one,  must  be  verified  by  affidavit.  OnaloWi  demandant, 
Smidi»  tenant,  ilB.Sf  P.  384. 

AIEL,  OR  BESAIEL.  The  name  of  a  writ  issued  at  the  instance 
of  a  party  claiming  lands  of  which  his  grandfather  was  seised. 
F.  N.  JB.  507.  It  is  now  obsolete,  having,  with  other  writs  for  the 
trial  of  right  to  real  property  given  place  to  proceeding  by  ejectment. 

ALIAS,  jlnoiher.  A  term  in  practice  applied  to  a  writ  sued  out 
next  after  the  first.     See  the  Writs  under  their  respective  tides. 

ALIEN.  See  tit.  Arrest,  who  privileged  from.  Baii.  Bond. 
Hareas  Corpus,  post.  If  a  defendant  be  sent  out  of  the  king- 
dom on  Alien  Act,  33  G.  III.  c.  4.  the  bail  bond  to  tbe  sheriff  may 
be  cancelled.  Postell  t;.  Williams,  TT.  R.  517»  and  unless  the 
bail  above  are  indemnified  in  some  way,  an  exoneretur  may  be 
entered.  Merrick  v.  Vaucher,  6  T.  R.  50.  ,  Coles  v.  J)e  Hayne, 
Id.  52.  S.  C.  Id.  246. 

ALIEN  ENEMY.  Plea  of^  in  abatement,  must  be  supported  by 
affidavit. 

It  ma^  be  taken  as  a  general  rule,  that  no  action  can  be  main- 
tained either  by  or  in  favour  of  an  alien  enemy  ;  and  an  Englishman 
living  in  and  carrying  on  trade  under  the  protection  and  for  the  be- 
nefit of  a  hostile  state,  is  within  the  rule.  See  Brandon  v.  Nesbitt 
6  T.  R.  23.  M'Connell  v.  Hector,  3  B.  Si  P.  1 13.  De  Metton 
V.  De  Mello,  12  East,  234.  Roberts  v.  Hardy,  3  M.  S^  S.  533. 
Flindt  V.  Waters,  15  East,  260.  Willison  v.  Patleson,  I  J.  B. 
Moore,  133.     7  Taunt.  439.  S.  C. 

But  where  statute  prohibited  payment  to  persons  residing  under 
(he  government  of  France,  and  the  plaintiff  lived  in  Holland,  C.  P. 
reftised  to  discharge  a  defendant  on  that  ground,  Pieters  v-  Luytjes 
iB.tf  P.  1.  Nor  would  K.  B.  interfere  where,  after  veidict, 
plaintiffs  became  alien  enemies,  Vanbrynen  v.  Wilson,  9  East,  321. 
And  it  seems  that  the  court  will  not,  by  habeas  corpus,  at  the 
instance  of  his  bail,  exercise  any  jurisdiction  over  an  alien  already 
in  custody  about  to  quit  the  country,  Folkein  v.  Critico,  13  East, 
457. 

It  is  no  defence  to  an  action  on  a  bill  of  exchange,  that  the 
plaintiff  sues  in  trust  for  an  alien  eoen^y,  Daubuz  v.  Morshead, 
6raiiif^S32. 

And  it  seems  that  it  is  the  state  and  not  the  person  which  con- 
stitutes an  alien  enemy.  See  Sparemburgh  v,  fiannatyne,  1 B.  ^  P. 
163. 

And  where  the  original  contract  was  made  abroad,  neither«an 
acknowledgment  of  the  debt  in  England,  nor  laying  out  of  money 
in  England,  if  in  furtherance  of  such  contract,  were  held  suf- 
ficient to  enable  tbe  plaintiff  to  hold  the  defendant  to  bail  here ; 
LordEldon,  Ld.  Ch.J.  C.  P.  saying,  that  the  contract  was  not 
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ftlteHed  by  the  locality  of  the  expenditure.    See  Sinclair  d.  Chtrles 
Philippe  Monsieur  de  France,  2  B.  Sf  P.  363.. 

And  as  to  pleading  ^*  Alien  enemy/'  see  Casseres  r.  Bell,  8  T.  R. 
166.    Le  Bret  v.  Papillon,  4  East,  502. 

ALLOCATUR.  The  term  by  which  the  master^s  or  protbonotary^s 
allowance  of  a  sum  referred  for  his  consideration!  whether  touching 
costs,  damages,  or  matter  of  account,  is  called. 

Such  allocatur  may  be  enforced,  if  for  costs  only,  on  motion  for 
a  rule  for  an  attachment^  which  is  absolute  in  the  first  instance. 
Thompson  v.  Billingsley,  37  G.  IIL  K.  B.  Tidd,  49^.  And  see 
King  V,  Price,  1  Price,  341.  If  for  costs  under  an  award,  lldd, 
492 ;  or  if  for  money  and  costs,  or  for  money  generally,  the  rule  is 
nisi.  Per  BuUer,  J.  Jf.  24  G.  III.  TiV/£{,  492.  Chaunt  r.  Smart, 
1  JB.  ^  P.  477*  See  Forr.  Exch.  80.  And  personal  service  is  indis- 
pensible,  and  shewing  the  original.  The  King  v.  Smithies,  3  T.  R. 
351.  aliter,  2  Price,  2.  And  the  court,  on  shewing  cause  against  a 
'  rule  for  an  attachment  on  allocatur,  will  not  go  into  the  accounts 
which  were  the  subject  of  reference.  Per  Cur,  M.  45  G.  lif. 
1  Tidd,  493.  The  rule  nisi  for  non-payment  of  money  on  the 
master^s  allocatur  cannot  be  served  on  a  Sunday.  M'lleham  r. 
Smith,  8  T.  R.  86.  An  attorney  to  whom,  after  taxation  of  liis 
bill,  money  was  to  be  paid  on  the  prothonotary's  allocatur,  is  en- 
titled to  the  possession  of  the  order  with  the  allocatur  thereon ; 
that  he  may  enforce  the  payment  by  making  the  order  a  rule  of 
court.  Alger  v.  Hefford,  1  Taunt.  38.  This  applies  to  C  P.  but 
in  K.  B.  the  order  remains  with  the  party  obtaining  it.  And  in 
C  P.  arrest  on  allocatur  is  bad.    Fry  v.  Malcolm,  4  Taunt.  705. 

Indorsement  of  allocatur  on  postea  not  evidence,  without  pro- 
duction of  judgment.     Foster  v.  Compton,  2  Stark.  N.  P.  364. 

See  tit.  Affidavit  of  Debt,  ante.  Attachment  for 
Costs,  non-payment  of,  post* 

ALLOWANCE  TO  A  PRISONER.*  A  sum  payable  to  him 
in  default  of  his  discharge  under  the  Lords*  Act,  and  under  sub- 
seouent  acts  recognizing  and  extending  the  same. 

llie  statutes  and  cases  will  be  briefiy  noticed;  the  Practical 
Directions  will  follow ;  and  lastly,  the  Forms. 

Stat.  32  G.  II.  c.  28.  s.  13,  enacts,  that  if  a  prisoner  charged  in 
execution  for  any  sum  not  exceeding XiOO,  (by  stat.,33  G.IlI.c.5. 
extended  to  ^300,  and  made  perpetual  by  stat.  39*G.  III.  c.  50. 
Stat.  49  G.  IIL  c.  6.  extends  to  contempts  in  non-payment  of 
costs  or  money  in  equity.  And  stat.  57  G.  IIL  c.  117.  extends  to 
persons  imprisoned  on  extents  in  aid.  See  3  Price,  95.)  shal^  be 
minded  to  deliver  up  to  his  creditors  all  his  estate  and  effects  in 
satisfaction  of  his  debts,  he  may,  in  order  to  entitle  himself  to  the 
benefit  of  the  above  acts,  before  the  end  of  the  first  term  neit  after 


*  Althoagh  the  plaintiff  riiay,  nnder 
these  statates,  compel  in  the  way  thereby  . 
prescribed,  a  prisoner  at   his  salt,  to 
make  a  full  dUclosnre  of  his  entate  and  ' 
effects,  yet  resort  for  that  pnrpose  is 
seldom  had  to  the  statvtes.    Bat  as  the 


prisoner  most  freoaently  seeks  to  ob- 
tain nnder  them  the  allowance  therein 
specl6ed,  the  acts  and  cases  occttrrinic 
upon  them  are  mentioned,  generally* 
tinder  the  title.  Bat  see  tit.  Insolvsmt 


ALLOWANCE  TO  I^RlSONEft;  Statute^.  33 

he  ihall  be  charged  in  execation,  exhibit  a  petition  to  the  court 
from  whence  the  process  issaed,  upon  which  he  was  charged  in 
execution,  or  to  the  court  into  which  he  shall  be  removed  by  habeas 
corpus,  or  charged  in  custody,  certifying  the  cause  of  his  imprison-  What  petition 
nienty  and  setting  forth  a  just  and  true  account  of  all  the  real  and  ^^^  cootain. 
personal  estate  which  he  or  any  person  in  trust  for  him  was  or  were 
entitled  to  at  the  time  of  his  so  petitioning,  and  also  at  the  time  of 
his  first  ifopriaonment,  and  of  all  incumbrances  and  charges  (if  any) 
affecting  the  same,  and  likewise  a  just  and  true  account  of  all  secu^ 
ritiea,  deeds,  evidences,  writings,  See.   concerning  the  same,  and 
the  names-  and  places  of  abode  of  the  witnesses  to  such  securi«- 
ties,  &c.     And  it  is  also  enacted,  '^  that  before  such  petition  can  Prisoner  to  gire 
be  received  such  prisoner  shall  give  to  or  leave  with  his  creditor,  notice, 
at  whose  suit  he  shall  be  so  charged  in  execution,  his  executors  and 
administrators,  or  in  case  such  creditor,  8cc.  cannot  be  found,  then 
to  be  given  to  or  left  with  the  attorney  or  agent  last  employed  in 
such  action,  fourteen  days  at  least  before  any  such  petition  shall 
be  presented  and  received  a  notice  in  writing,  signed  by  such  pri* 
soner,  see  New.  Rep.  C.  P.  67,  importing  that  such  prisoner  in- 
tends to  petition  the  court,  and  also  setting  forth  a   true  copy  of  What  it  shall  con- 
die  schedule,  including  the  whole  real  and  personal  estate  of  such  ^^* 
prisoner,  which  he  intends  to  deliver  into  court,  except  the  necessary 
wearing  apparel  and  bedding  of  the  prisoner  and  his  family,  and 
bis  tools  not  exceeding  <£10  value  in  the  whole."    An  affidavit  of  An  affidavit  to 
the  service  of  such  notice  is  to  be  delivered  with  the  petition.     If  be  made, 
the  court  shall  be  satisfied  as  to  such  notice,  &c.  thei  petition  is  What  the  court 
to  be  received,  and  the  court  shall  by  rule  or  order  cause  the  pri-  "**y  order, 
soner  to  be  brought  up  to  such  court,  and  by  the  same  rule  or 
order  the  creditor  is  to  be  summoned  to  appear  personally  on  a 
certain  day,  and  in  case  the  creditor  shall  appear  in  person  or  by 
attorney,  or  in  de&ult  of  such  appearance,  then  upon  affidavit  of 
the  due  service  of  such  rule  or  order,  such  court  shall  in  a  summary 
way  examine  into  the  matter  of  .every  such  petition,  and  hear  what 
shall  be  alleged  against  the  discharge  of  any  such  prisoner  whd 
shall  so  petition.     The  court  may  tender  an  oath  to  prisoners,  and 
abo  order  an  assignment  to  be  made  on  the  back  of  the  said  pe- 
tition of  the  prisoner's  estate  and  effects.    The  creditor  may  then 
take  possession,  &c. 

See  tit.  Assignee  of  Insolvent  Debtor  under  Lords*  Jet, 
post. 

But  if  the  creditor  be  not  satisfied  with  the  schedule  or  oath  If  creditor  be  dU« 
of  the  prisoner,  and  shall  either  personally,  or  in  case  of  inability  satisfied 
to  attend,  of  which  inability  the  court  is  to  be  satisfied,  he  may 
attend  by  bis  attorney  and  desire  further  time  for  information  upon 
the  subject  of  such  schedule  or  such  oath,  and  the  prisoner  may  prisoner  may  be 
be  remanded  to  appear  on  some  other  day,  at  farthest  within  the  remanded, 
first  week  of  the  term  next  following,  but  sooner  if  the  court  think  when  aU  formal 
fit.    AU  objecdons  in  point  of  form  to  be  made  at  the  first  time  objections  are  tp 
priaooer  is  brought  up.  •  ***  ^^^' 

Tlie  act  further  provides  that  if  creditor.  Sec.  do  not  appear  the  When  prisoner 
second  time^  or  if  appearing  shall  be  unable  to  discover  any  estate  ™^y  be  discfaarg* 
or  effects  of*  the  prisoner  omitted  in  his  petition,  the  court  shall 
you  I.  c 
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by  rule  or  order  thereof  discharge  him  on  his  executing  the  assign- 
ment therein  before  directed. 

Unless  such  creditor,  &c.  do  ins'ist  upon  such  prisoner's  being 
detained  in  prison,  and  shall  agree  by  writing  signed,  &c»  or  if  out 
of  England,  under  the  hand  of  his  attorney,  to  pay  and  allow  a 
weekly  sum  not  exceeding  2s.  4J.  per  week,  (by  the  37  6.  IIL 
c.  85.  5.  S,  augmentied  to  3j«  6cI.  if  more  creditors  than  okie,  not 
exceeding  2«.  a  week  each),  in  the  discretion  of  the  court,  every 
JVIonday,  &c.  in  which  case  prisoner  to  be  remanded. 

The  act  further  provides,  that  in  case  of  failure  in  due  payment 
prisoner  shall  be  di8chai|;ed  an  application  to  the  court  in  term 
time,  and  to  a  judge  in  vacation,  proof  being  made  on  oath  of  the 
non-payment ;  but  previously  to  discharge  the  assignment  therein, 
berein-before  directed  to  be  executed.  Prisoner  refusing  to  take 
the  oath,  or  taking  it  shall  be  detected  of  falsity,  or  shall  refuse  to 
execute  the  assignment,  to  be  remanded. 

The  act  of  37  G.  III.  c.  85.  s.  4.  further  provides,  that  in  case 
of  more  than  one  creditor  insisting  on  prisoner's  detention,  they 
are  each  to  pay  him  a  sum  not  exceeding  Ss.  per  week.  This  act 
is  made  perpetual  by  39  6.  lU.  c.  50. 

And  by  the  26  G.  III.  c.  44.  s.  3,  and  33  G.  III.  c.  5.  s.  4. 
the  act  is  extended  to  prisoners  under  attachments  for  not  paying 
money  awarded  iwder  arbitration  bonds.  The  King  v.  Myers, 
1 T.  jR.  266 ;  or  for  costs  generally.  The  King  v.  Pickerill,  4  T.  R. 
809;  or  for  costs  in  the  Spiritual  Courts,  33  G.  III.  c.  5.  s.  4. 

By  tiie  26  G.  IIL  gaolers  are  to  give  notice  of  the  act  to  all 
persons  in  their  custody  for  debt  within  three  days  after  their  being 
charged  in  execution,  on  penalty  of  ^£50,  which  must  be  sued  for 
within  six  calendar  months. 

S,  5.  ignorance  or  mistake  is  not  to  prevent  prisoner  from  avail- 
ing himself  of  the  act,  though  he  shall  have  omitted  to  do  so  within 
the  time  above  prescribed. 

Creditor  may  file  interrogatories  for  the  examination  of  the 
prisoner  before  he  can  avail  himself  of  the  act.  See  Practical 
PiBECTioNS  subjoined. 

But  the  acts  do  not  extend  to  the  crown  nor  qm  tarn  debtors, 
nor  **  affect  any  proceedings  which  at  any  time  may  be  lawfully  had 
'<  under  or  by  virtue  of  any  commission  of  bankrupt." 

These  acts  extend  to  prisoners  charged  in  execution  on  process 
issuiiig  out  of  inferior  as  well  as  superior  courts.  The  King  v. 
The  Bailiffs  of  Ipswich,  lEait,  84.    3  Smiih,  102.  S.C. 

An  insolvent  debtor  may  be  brought  up  after  the  ordinary  time 
allowed,  on  affidavit  of  bis  ignorance  of  the  creditor's  place  of 
abode  until  recently  before  his  application,  within  the  saving 
clause  t»f  the  statute  33  G.  HI.  c«  5.  s.  5.  The  King  v.  Wakefield, 
13  Eastf  190.  See  also  ace.  Nicholls  v.  Neilson,  2  Monk.  200. 
One  convicted  upon  an  indictment  for  an  assault,  who  upoii 
reference  to  the  king's  coroner  and  attorney,  was  directed  by  his 
award  to  pay  so  much  for  costs  and  so  much  for  compensation  to 
the  prosecutrix,  is  entitled  to  be  discharged  as  an  insolvent  debtor 
under  the  Lords'  Act,  38  G.  II.  c.  28.  wiUiout  the  aid  of  the  stat. 
33  G.  III.  c.  5.  lb. 
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Prisoner  will  be  entitled  to  the  benefit  of  tbe  acts  thou^  the 
plaintiff  be  dead.  The  King  v.  Davies^  one,  8u:.  iB.Sf  P,  3S6, 
and  though  prisoner  may  h9ve  agreed  not  to  avail  himself  of  the 
acts.    PariA  o.  Wolstoncnifti  3  Smith,  51. 

The  execution  must  be  for  a  sum  under  £300,  for  where  a  pri- 
soner was  taken  in  execution  for  more  than  that  sum^  and  afterwards 
reduced  the  debt  below  it,  he  was  not  entitled  to  his  discharge 
unless  the  debt  had  been  so  reduced  the  next  term  after  he  was 
taken  in  execution.     Ex  parte  Hubbard,  iB.  Sf  P.  423. 

Prboners  who  have  taken  the  benefit  of  general  Insolvent  Acts 
cannot  avail  themselves  of  the  Lords'  Act.  Jalassio  t?«  Longhurst, 
2  Smith,  24,  unless  they  shall  be  compelled  to  make  a  disclosure 
and  deliver  up  their  estate  and  effects.     Chilton  v.  Shee,  ib.  85.  n. 

The  judgment  remains  in  full  force  against  the  estate  and  effects  What  effects  not 
of  a  prisoner  discharged  under  diese  acts^  except  wearing  apparel^  ^^^^^^ 
tools,  &c«  of  the  value  of  ^10. 

The  33  G.  III.  extends  these  acts  to  prisoners  in  execution 
under  £3O0,  and  the  39th  renders  them  perpetual. 

The  cases  which  have  occurred,  and  the  points  which  have  been 
ruled  on  these  acts,  respecting  the  allowance,  are  the  following : — 

As    to  what  shall   be  said  to  be  ''  charged  in  execution,"  it  Meaning  of  the 
means  where  a  person  is  actually  delivered  over  to  the  marshal,  term  «  charged 
and  is  detained  within  the  walls  of  the  prison.     So  that  if  defen-  *"  execution." 
dant  having  been  arrested  by  a  capias  ad  Baiisfaciendum  escape, 
and  shall  afterwards  be  retaken  and  committed  in  the  next  term,  he 
may  apply  in  the  following  term  to  be  discharged  under  the  Lords' 
Act.    Vaughan  v.  Durnelt,  4  T.  R.  367. 

It  has  been  said,  that  unless  the  application  for  the  discharge  when  prisoner 
be  made  before  the  end  of  the  next  term  after  being  charged  in  ^  *pply* 
execution,  the  court  hath  no  jurisdiction,  Williams  9.  Kougheedge, 
Bur.  lAH,  but  the  26  G.  Hi.  c.  44.  s.  5,  provides  relief  for  those 
prisoners  who  may  have  neglected  to  avail  themselves  of  tbe  act 
through  ignorance  or  mistake,  or  by  the  misconduct  of  agent. 
Pearce  r.  Taylor,  4  T.  R.  231. 

The  fourteen  days  notice  required  by  the  act  excludes  only  one   Compntation  of 
of  the  days.    Morley  ».  Vaughan^  Biir.  U9A,  and  where  petition   ***«  ^*  ^*y»' 
was  lodged  in  time,  but  full  notice  not  given,  prisoner  was  allowed 
to  give  new  notice.     Williams  v.  Rouf^eedge,  Id,  747. 

But  where  he  neglects  to  give  notice,  he  may  be  retaken  in  ex-   Where  may  be 
ecution,  though  discharged  a  year.     1  Chit*  R.  740.  retaken. 

And  where  remanded,  tbe  court  in  its  discretion  may  order  him   As  to  remanding 
\/iy  be  brought  up  the  same  term.    Bates  v.  Gamble,  Bur.  1393.   Pf»«n«r. 
but  it  is  matter  of  course  to  remand  prisoner  the  first  time,  at  the 
instance  of  creditor;  the  second  time,  however,  plaintiff  must  be 
fully  prepared  as  to  the  falsity  of  the  schedule,   but  cannot  then 
object  to  informality.      Jenner  v.  Swann,   Id.  372.      Luker  v. 
Wallis,  Id.  370;    and    if  court   hath  once  refused  to  discharge   Where  caanoc 
prisoner,  he  cannot  afterwards  on  a  new  affidavit  be  brought  up  to  ^S^n  be  brought 
be  diachaiged.     Thornton  and  Another  v.  Dumphy,  iH.  BL  101.  "^* 

The  note  must  be  made  payable  every  Monday.    Lench  t>.  Par-  when  note  to  be 
giter,  Ddi(^.68.      Blackmore  t^.  Rouea|   Jlf,   36  G.  III.  K.B.  made  payable. 
Conatantine  v.  Pugh,  3J3. 4r  P.  184. 
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Where  partners  are  plaintiffs^  and  one  signs  the  note,  he  must 
sign  it  for  himself  and  partners.     Meux  v.  Humphrey,  8  T,  jR.  25. 

Where  there  are  several  plaintiffs,  not  partners,  all  nttist  sign 
the  note.  The  King  v.  Wilkinson,  .7  T.  R.  166 ;  so  one  executor, 
without  mentionbg  the  rest,  is  bad.  La  Pine  and  Others,  ex- 
ecutors V.  Bailey,  8  T.  R.  325* 

A  corporation  may  seat  the  note  with  its  seal.  Doc,  d.  Cut- 
lers' Company  v.  Hogg,  1  N.  R.  C.  P.  306. 

No  stamp  is  necessary,  Tekell  v.  Casey,  7  T.  R,  670.  Bow- 
ring  V.  Edgar,  1  J3.  ^  P.  271.  And  it  is  valid  though  it  do  not 
state  the  style  of  the  court  in  which  action  is  brought  Anon. 
2  Sm.  R.  642. 

If  plaintiff  cannot  attend  attorney  may  make  affidavit  that  he 
saw  him  sign,  and  that  he  witnessed  the  note,  but  it  must  be  de- 
livered in  court.  2SeL  350.  who  cites  Impey,  K.  B.  646;  and 
where  the  affidavit  was  written  on  the  same  paper  with  the  note, 
and  not  properly  entitled,  thotigh  the  note  was,  the  prisoner  was 
discharged.     Buckley  v.  Tweedie,  2  Sm,  R,  393. 

If  he  be  in  England  the  .plaintiff  mmi  sign  the  note.  2SeL 
350.  n. 

The  allowance  must  be  paid  to  the  turnkey  only  on  the  debtor's 
side,  when  due,  that  is,  every  Monday,  I&/.351.  n.;  payment 
to  the  person  who  opened  the  prison  door  was  considered  good. 
Parsons  v.  Salmon,  iN,  R.  Ill;  before  ten  at  night,  Fishery. 
Bull,  5T.  R-  36 ;  and,  if  the  turnkey  do  not  object,  a  French  half 
crown  is  a  good  payment,  ib.  n. 

Mondays  and  *^rhursdays  are  the  days  for  bringing  up  debtors 
under  the  Lords'  Act,  R.  U,  37  G.  III.  within  twenty  miles  of 
Westminster  Hall;  and  in  the  Exchequer  at  the  rising  of  the 
court.     5  Price,  648. 

In  Hilary  and  Michaelmas  Terms  on  the  days  appointed  for  the 
London  Sittings  at  N.  P.  and  on  Saturdays.  In  Easter  on  the  days 
appointed  for  the  same  sittings,  on  Tuesdays,  and  on  the  last  Satur- 
day in  term.  In  Trinity  Term  on  tlie  days  appointed  for  the  same 
sittings,  and  on  Tuesdays  within  twenty  miles  of  Westminster  Hall. 
R.  M.  47  G.  HL  R.  M.  46  G.  III.  2  N.  R.  C.  P.  98. 

The  32G.  II.  c.  28.  «.  15.  provides,  ^  that  if  the  prisoner  is 
charged  in  execution  above  twenty  miles  from  Westminster  Hall, 
or  the  court  out  of  which  the  execution  issued,  the  rule  requires 
him  to  be  brought  to  the  next  assizes,  and  that  die  creditor  be 
summoned  to  appear  there,  and  a  copy  of  siKh  rule  is  to  be  served 
on  such  creditor,  his  executors,  &c.  or  left  with  his  or  their  attor- 
ney fourteen  days  at  least  before  the  holding  such  assizes. 

The  court  or  judge  of  assize  hath  like  powers  of  determination, 
as  the  courts  at  Westminster,  and  the  Forms  with  relation  to  the 
assignment,  &c.  are  the  same. 

^e  practitioner  should  be  aware  that  whatever  a  prisoner  might 
aell  for  his  own  benefit  must  be  included  in  the  schedule.  Flarty  v. 
Odium,  3  T.  JR.  681 ;  as  for  instance,  the  place  of  life-guardsman; 
which  he  must  sell  before  be  can  avail  himself  of  the  act,  and 
must  insert  the  value  in  his  schedule,  recognized  ubi  supra.  Jones's 
case,  M.  14  G.  HI.  \  I'idct,  388.  But  half-pay  as  an  officer  is 
not  an  object  of  sale,  and  therefore  need  not  be  inserted  in  the 
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adiedole.  JPlarty  v.  Odium,  3  T.  R.  641 ;  nor  the  profits  of  the 
ecclesiastical  benefice.  Arbuckle  and  Another,  assignees,  Scci  v. 
Cowtan,  SJ5,4fP.32h 

PRACTICAL  DIRECTIONS. 

ON  THE  PAET  OF  THE  PRISONER.     K.  B. 

1%€  ahaoe  abtiracted  acts  are  very  particuknr  in  directing  the  proper 
stepa  to  be  taken  on  the  part  ofthepritoner^  but  Mome  nuiteriai  points  wiU 
be  briefly  noticed, — See  Forms  subjoined. 

t^9on  the  notice  of  the  prisoner's  intention  being  duly  served^  have  if  prUoner  bin 
ike  petition,  with  an  affidamt  of  defendant's  signature,  a  certificate  or  custody  of  mar- 
copy  of  causes  with  which  defendant  stands  charged,  which  is  to  be  ob-  *^^* 
taimed  from  the  office  of  the  cierh  of  the  papers  at  the  King's  Bench 
prison  ;  and  lastly,  an  affidavit  of  the  due  service  of  the  notice  with  the 
ckrk  of  the  ruks ;  obtain  rule ;  serve  one  copy  of  same  on  the  plaintiff, 
or  his  attorney,  personalfyj  and  another  on  the  marshaL     The  rule  spe^ 
cififing  the  day  when  the  prisoner  is  to  be  brought  into  court,  be  in  court 
on  that  day  ready  with  an  affidavit  on  unstamped  paper  of  the  service  of 
the  copies  of  such  rule,  annexing  the  original  rule ;  and  if  there  be  no 
vaUd  objection  to  the  schedule,  and  the  plaintiff  do  not  offer  the  note 
to  pay  the  allowance,  the  prisoner  will,  on  executing  the  assignment  of 
the  estate  or  effects  mentioned  in  the  schedule,  be  disdiarged. 

JBe  m  court  by  half-past  nine  o'doch. 

Get  gaoler's  certificate  of  the  causes;  mahe  affidavit  on  unstamped  If  io  a  comity 
paper  of  having  seen  him  sign  same ;  tahe  same  with  petition,  affidavit  gaol* 
of  service,  the  affidavit  of  the  signature  of  the  gaoler  to  the  certificate 
to  the  derh  of  the  rules,  who  draws  up  the  rule  for  the  prisoner  to  be 
taken  to  the  assizes  ;  pay  for  same  2s.  M, ;  serve  copy  at  least  fourteen 
days  before  the  assises  on  creditor,  or  his  attorney,  as  before  men- 
timed,  and  also  on  the  gaoler;  be  ready  at  the  assizes  with  qffidavit 
of  suck  respective  services,  and  if  no  cause  shevon,  prisoner  will  f^e  dis' 
charged. 

ON  THE  PART  OF  TUB  CREDITOR.    K.  B. 

IjC  satisfied  with,  or  unable  to  contradict  the  schedule  the  vreditar  he 
willing  to  give  the  allowance,  he  may  attend  on  the  day  appointed,  and 
sign  and  deliver  the  note  in  open  court  for  the  same  to  the  defendant;  but. 
if  he  cannot  attend,  an  affidavit  must  be  made  of  his  signature  to  the 
note;  it  must  be  duly  witnessed  by  his  attorney;  and  if  the  note  so 
verged  be  then  delivered,  the  prisoner  will  be  remanded. 

f%e  first  paymeiU  is  commonly  made  at  the  time  of  delivering  the 
note. 

If  the  creditor  desire  further  time  to  enquire  into  the  truth  of  the 
sdieduk,  it  is  granted  of  course  ;  and  he  may  file  interrogatories,  which 
wmst  be  answered  before  the  prisoner  can  avail  himself  of  the  act. 

By  R.  E.  260.  III.  K.  B.  the  interrogatories  must  be  filed  with  the  clerk 
of  the  rules,  who  thereupon  draws  up  a  rule  for  the  debtor^s  examination 
brfore  the  master,  to  whom  the  original  interrogatories  are  to  be  delivered. 
Get  wutster^s  appointment  on  the  rule,  and  serve  copy  of  same  on  the 
prisoner.  The  debtor  having  been  previously  sworn  in  open  court  for  the 
purpose,  the  master  proceeds  to  tahe  down,  in  writing,  the  ezamin-" 
ation  of  the  debtor  in  answer  to  such  interrogatories;  and  he  is  to  sign 
sMch  answer;  these  interrogatorieSy  and  the  answers,  are  to  be  filed  witk 
the  clerk  of  the  rules,  and  read  when  the  debtor  shall,  on  a  subsequent 
dsy,  be  brought  up  by  rule  fof  that  purpose. 
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ON  THE  PAKT  6F  THB  PRISONER.   C.  P. 

7%e  practical  directunu  are  the  iome  as  in  K.  B.  except  as  to  the 
different  offices  and  officers. 

The  petition^  affidavit,  and  certificate  of  causes  of  the  derh  of  the 
papers  of  the  Fleet  prison,  must  be  filed  with  the  secondary,  who  draws 
up  the  rule  (2s.  6d.)  to  be  copied  and  served  on  the  plaintiff,  or  his 
attorney,  (at  the  same  time  shewing  the  rule)  and  on  the  warden,  or 
gaoler,  if  a  country  cause. 

ON  THE  PART   OF   THE  CREDITOR.      C.  P. 

And  as  to  the  interrogatories  it  may  be-  observed,  that  whatever  is 
directed  to  be  done  in  relation  to  the  office  of  the  derh  of  the  rules  of  the 
King's  Bench,  will  be  executed  by  the  ucondary  of  this  court;  and  what- 
ever is  to  be  done  by  the  master  of  tftc  King's  Bench,  with  respect  to  the 
interrogatories,  wiU  be  execute  by  the  protkonotary.  See  8  J.  B. 
Moore,  317. 

If  in  the  country,  the  practical  directions  the  same  as  K.  B. — mutatis 
mutandis. 


[Court.] 


FORMS. 


To  Mr. 


Between  < 


-  plaintiflT. 
■~  defendant 


Take  notice,  tliat  I  intend,  at  the  expiration  of  fourteen  days 
from  the  delivery  hereof,  (or  so  soon  after  as  I  can  be  heard)  to 
petition  his  majesty's  court  of  ■  ■  for  such  relief  and  benefit 

as  I  am  entitled  to  by  virtue  of  an  act  of  parliament,  made  and  passed 
in  the  thirty-second  year  of  the  reign  of  his  majesty  king  George  the 
Second,  intituled  "  An  Act  for  the  Relief  of  Debtors,  with  respect  to 
the  Imprisonment  of  their  Persons,"  &c.  and  also  of  an  act  made  and 
passed  in  the  thirty-third  year  of  the  reign  of  hu  late  majesty  king 
George  the  Third,  intituled  ''  An  Act  for  the  further  Relief  of  Debt- 
ors,*' &c.  and  also  of  an  act  made  and  passed  in  the  thirty-seventh 
year  of  the  reign  of  his  late  majesty  king  George  the  Third,  inti- 
tuled **  An  Act  to  amend  so  much  of  the  first-mentioned  Act  as  relates 
to  tlie  Weehly  Sums  thereby  directed  to  be  paid  to  Prisoners  in  Execution 
for  Debt,  in  the  Cases  therein  mentioned/*  And  that  I  have  no  debts, 
estates,  or  effects  whatsoever ;  nor  had  I  at  the  time  of  my  first  im- 
prisonment in  this  action,  or  at  any  time  since,  either  in  posses- 
sion, reversion,  remainder,  or  expectancy,  other  than  and  except, 
(if  the  prisoner  possess  any  property  he  must  say  **  what  are  meu- 
tioned  and  contained  in  the  schedule  or  inventory  hereunto  annexed, 
and") 

the  necessary  wearing  apparel  and  bedding  for  myself  and  family,  and 
the  tools  or  instruments  of  my  trade  or  calling,  not  exceeding  the 
s^m  of  ten  pounds  in  value  in  the  whole.    As  witness  my  hand,  this 

■  day  of  — — ,  one  thousand  eight  hundred  and 

Witness  (Prisoner's  name.) 

A  schedule  or  inventory  of  all  the  estate  and  effacts  which  I 

■  a  prisoner  in  execution  in  the  custody  of at  the 

suit  of or  any  person  or  persons  in  tfust  for  me,  was  or 

were  possessed  of  or  entitled  unto  at  the  time  of  my  first  iniprison- 

xAent  at  the  suit  of  the  said or  at  any  time  since,  either  in 

possession,  reversion,  remainder,  or  expectancy,  other  than  and  ex- 
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eept  die  n^oessar j  wealing  apparel  and  bedding  of  or  for  me  and  mj 
iadly,  and  the  tools  or  instruments  of  my  trade  or  calling,  not  exceed- 
ing ten  pounds  in  value  in  the  whole.    As  witness  my  hand,  this    ■     ■ 

day  of ,  one  thousand  eight  hundred  and 

[Here  set  forth  particularly  the  nature  of  the  property,  dis- 
tinguishing the  items,  whether  real  or  personal. 
Estates  must  be  sufficiently  described,  but  if  the  orisoner  be 
not  entitled  to  any  he  may  say,  "  I  have  none  eitner  in  pos- 
session, reversion,  remainder,  or  expectancy.** 
If  the  prisoner  possess  goods,  he  must  particularize  them. 
So  likewise  debts,  from  whom,  for  what  account,  and  on  whajt 
(if  any)  security,  which  must  also  be  particularly  described 
as  to  date,  parties,  &c.] 

[Court]  No.  3. 

Affidavit  of  the 
I       — — ^ defendant,     tignatare  to  be 


—  of m  the  parish  of  -^ in  the  county  of  J^S^'lJ^ts^u 

-  maketh  oath  and  saith  that  this  deponent  was   present         invc«uea 


and  did  see  the  above-named  -^-^ sign  his  name  (or  mark)  to 

the  notice  and  schedule  hereunto  annexed,  on  the  day  of  the  date 

thereof,  and  also  to  a  copy  of  the  same.  And  that  the  name 

iubscribed  as  a  witness  thereto,  is  the  proper  hand-writing  of  this 
deponent. 

Sworn  (Deponent's  name.) 

[Court]  No.  4. 

-,  .  €      plaintiff*.         Affidavit  of  the 

^^^'^^"^i     defendant    ^^'^^^  ^ 

of in  the  parish  of in  the  county  of  Sale^*  *">    w  e- 

■ maketh  oath  and  saith  that  this  deponent  did,  on 

the day  of  ■■       serve  the  above  named  plaintiff  with  a  true 

copy  of  the  notice  and  schedule  hereunto  annexed,  by  delivering  the 

same  to  at dwelling-house  or  place  of  abode, 

utuate  in     ■  in  the  eounty  of         ■ 

Sworn  (Deponent's  name.) 

To  the  right  honorable and  the  rest  of  the  judges  of  the         No.  5. 

same  court.  The  petidon. 

The  humble  petition  of (Prisoner's  name.) 

Sheweth, 

That  your  petitioner  is  a  prisoner  in charged  in  execution 

at  the  suit  of  ■  for  the  sum  of as  by  the  certificate 

annexed  more  fully  appears. 

That  your  petitioner  humbly  apprehends  he  is  entitled  to  the  benefit 
of  an  act  of  parliament  made  and  passed  in  the  thirty-second  year  of 
the  reign  of  his  majesty  king  George  the  Second,  intituled  "  An  Act 
far  the  ReUef  of  Debtors,  with  retpeet  to  the  Imprisonment  of  their 
Persons,"  &c.  And  also  of  an  act  made  and  passed  in  the  thirty- 
third  year  of  the  reign  of  his  late  majesty,  king  George  the  Third 
intituled  *'  An  Act  for  the  further  Relief  of  Debtors,'*  &c.  And  also 
of  an  act  made  and  passed  in  the  thirtv-seventh  year  of  bis  late 
majesty,  king  George  the  Third  intituled  "An  Act  to  amend  so 
n%ch  of  the  first-mentioned  Act  as  relates  to  the  Weekly  Sum  thereby 
direct^  to  be  paid  to  Prisoners  in  Execution  for  Debt  in  the  Cases 
therein  mentioned?* 

That  your  petitioner  hath  not,  at  the  time  of  exhibiting  this  Lis 
fe\16on,  nor  had  ho  at  the  time  of  his  first  imprisonment  in  this 
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No.  6. 

AflldaYit  of  the 
gaoler's  Btgnatnre 
of  certificate. 


No.  7. 
Affidavit  of  tlie 
•er?ice  of  rule. 


No.  8. 
The  note. 
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acUoD,  or  at  any  time  since,  any  debts,  estate,  or  effects  whatsoever, 
either  in  possession,  reversion,  remainder,  or  expectancy,  other  than 
and  except  (if  the  prisoner  posseu  any  property  he  mutt  say  *^  what 
are  mentioned  and  contained  in  the  schedule  or  inventory  hereunto 
annexed,  and'*)  the  necessary  wearing  apparel  and  bedding  for  him- 
self and  family,  and  the  tools  or  instruments  of  his  trade  or  calling, 
not  exceeding  the  sum  of  ten  pounds  in  value  in  the  whole. 

Your  petitioner  being  willing  and  desirous  to  conform  himself 
to  the  directions  of  the  said  several  acts,  most  humbly 
prays  your  lordships  to  grant  a  rule  or  order  of  this  honor- 
able court  for  the  plaintiff  to  shew  cause  why  be  should  not 
be  discharged  pursuant  to  the  said  acts. 
And  as  in  duty  bound  your  petitioner  will  ever  pray,  &c. 

(Prisoner's  name.) 
N.  B.  If  necessary  add  schedule;  same  as  that  annexed  to  the 
notice.  No.  2. 

fCourt] 


of 


Between  < 


plaintiff, 
aefendant. 


maketh  oath  and  saith  that  he,  this  depo- 


nent, did  see  the  keeper  of  his  majesty's  gaol  or  prison  of 
sign  the  certificate  hereunto  annexed,  and  that  the  name 


set  and  subscribed  at  the  foot  of  the  said  certificate,  is  of  the  proper 
hand-writing  of  the  said  ■ 

Sworn  (Deponent's  nameO 

[Court.] 

Between  i P'"!^^?"- 


of  . 

nent,  did  on  the 

above-named  — 

Sworn 


defendant. 


—  maketh  oath  aod  saith  that  he,  this  depo- 

-day  of instant,  personally  serve  the 

with  a  true  copy  of  the  role  hereto  annexed. 

(Deponent's  name.) 


If  the  service  were  not  personally  on  the  plaintiff,  say,  after  the  toord, 

**  instant,"  serve  the  above  named with  a  true  copy,  &c.  by 

delivering  the  same  to  the  wife  or  servant  of  the  said at  his 

dwellingt-house  or  place  of  abode,  situate  at  — in ^ 

(Deponent's  name.) 
(or  we)    "■  hereby  promise  to  pay  and  allo^ 


No.9- 

Tlie  affidavit  of 
tlie  plaintiff's  sig- 
natare  to  tbe  note, 
in  case  he  cannot 
attend,  and  of  the 
deponent's  being 
the  subscribing 
witness  thereto. 


Abstract  of  stat. 
7  Ann,  c.  It. 


to three  shillings  and  sixpence  per  week,  weekly,  on  Mon- 
day in  every  week,  for  so  long  time  a3  he  shall  continue  in  prison  iu 

execution  at  my  (or  our)  suit.    As  witness  my  hand,  this day 

of 

Witness 

[Court.] 


(Plaintiff's  signature  or  signatures.) 


Between  < 
of 


Slaintiff., 
efendant. 


maketh  oath  and  saith  that  this  deponent 
was  present  and  did  see  the  above-named  ■  sign  his  namo 

(or  mark)  to  the  note  hereunto  annexed  on  the  day  of  the  date  there* 

of,  and  that  the  name subscribed  as  a  witness  thereto,  is  the 

proper  hand  writing  of  this  deponent. 

Sworn  (Deponent's  name.) 

AMBASSADOR.    By  stat.  7  ^itn.  c.  12.  5. 3,  all  writs  and  pro- 
cesses that  shall  be  sued  or  prosecuted^  whereby  the  person   qC 
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anytrabattadoror  other  public  imoiflter  of  aoy  forrign  prince  or 
state,  audiorized  and  received  as  soch  by  her  majesty,  her  heirs  •  or 
successors,  or  the  domestick  or  dooiestick  servant  of  any  such  am- 
bassador or  other  public  minister  may  be  arrested  or  imprisoned,  or 
his  or  their  goods  or  chattels  maybe  distrained,  seized,  or  at- 
tached, shall  be  deemed  and  adjudged  to  be  utterly  null  and  void. 

By  sec.  4.  In  case  any  person  shall  presume  to  sue  forth 
or  prosecute  any  such  writ  or  process,  such  person,  and  all  attor- 
aies  and  solicitors  prosecudng  and  soliciting  in  such  case,  and  all 
officers  executing  any  such  writ  or  process,  being  thereof  con- 
victed, by  the  confession  of  the  party,  or  by  the  oath  of  one  or 
more  credible  witness  or  witnesses,  before  the  Lord  Chancellor,  or 
Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  the  Chief  Jus- 
tice of  the  Court  of  Queen's  Bench,  the  Chief  Justice  of  the 
Court  of  Common  Pleas  for  the  time  being,  or  any  two  of  them, 
shall  be  deemed  violators  of  the  laws  of  nations,  and  disturbers 
of  the  public  repose,  and  shall  suffer  such  pains,  penalties,  and 
corporal  pumshment,  as  the  said  Lord  Chancellor,  Lord  Keeper, 
and  the  said  Chief  Justices,  or  any  two  of  them  shall  judge  fit  to 
be  imposed  and  inflicted. 

By  sec.  5.  It  is  provided,  that  no  merchant,  or  other  trader 
whatsoever,  within  the  description  of  any  of  the  statutes  against 
bankrupts,  who  shall  put  himself  into  the  service  of  any  such 
ambasndor  or  public  minister,  shall  have  or  take  any  manner  of 
benefit  by  -the  act ;  and  that  no  person  shall  be  proceeded  against 
as  having  arrested  the  servant  of  an  ambassador  or  public  minis- 
ter, by  virtue  of  this  act,  unless  the  name  of  such  servant  be  first 
registered  in  the  office  of  one  of  the  principal  secretaries  of  state, 
and  by  such  secretary  transmitted  to  the  sheriffs  of  London  and 
Middlesex  for  the  time  being,  or  their  under  sheriffs  or  deputies, 
who  shall,  upon  the  receipt  thereof,  hang  up  the  same  in  some 
public  place  in  their  offices,  whereto  all  persons  may  resort,  and 
take  copies  thereof  without  fee  or  reward. 

Hie  ambassador  must  be  received  here,  and  Ambasttdommst 

The  privilege  extends  to  all  servants  native  and  foreign;  Lock-  ^  received, 
wood  V.  Dr.  Coysgame,  3  Burr.  1676,  residing  in  the  ambassa-  To  wbom  the  pri- 
dor's  house,  and  to  those  who  lodge  elsewhere ;  Evans  v.  Higgs,  vilege  extenih. 
^  Sir.  797*    S.  P.  Ld.  Raym.  624 ;   but  they  must  be  actually 
and  bandjSde  servants  at  the  time  of  the  arrest,  S.  C.  2  Sir.  797* 
Flint  V.  t)e  Loyant,  M.  42  G.  IIL  1  Tidd,  216.    Seacombe  v. 
Bowloey,  1  fFiU.  20.    Caroluio's  case,  ib.  76. 

They  Inust,  pursuant  to  the  atatute,  shew  by  affidavit  at  the  time  what  affidavit 
of  the  arrest,  that  they  were  such  servants,  and  also  the  general  oo  application 
nature  of  such  their  service,  and  that  they  were  not  traderB.  Heath-  ^  t'^^iSn 
field  V.  Chilton,  4  Burr.  2016.  but  only  the  general  nature  of  the     "* 
service  needs  to  be  specified.    Tricqoet  v.  Bath,  ib.  1478. 

A  purser  in  the  navy  acting  as  secretary  to  an  ambassador,  not  A  parser  not  pri- 
privileged.  Darling  v.  Atkins,  3  fVib.  33 ;  but  a  secretary,  though  vUeged. 
not  a  domestick,  is,  Hopkins  v.  De  Roebeck,  3  T.  fi.  79* 

And  persons  will  be  privileged  although  their  names  shall  not  where  privileged 
have  been  registered  at  the  sheriiF's  office,  ib.  though  in  that  case  though  not  re- 
99  proceedings  lie  against  the  sheriff  or  his  officers,  4  Burr 4  1481.  S**^^^* 
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Qy.  Whether  a 
consul  general 
be  privileged* 


OinervaUon* 
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Sir  Jatnies  Mansfield)  C.  J.^  C. P.  seemed  to  doubt  ivhether  a 
Goosid-f^eral  be  prinleg^d,  Clark  v.  Cretico,  1  Tmmi.  106.  See 
however,  Marshall  v.  Cretico,  9  East,  447. 

PRACTICAL  DIRECTIONS. 

Jk  ease  of  a  permm  privileged  as  ahaee  being  arrested,  and  the  skefiff 
refusing  to  ducharae  him,  apply  at  the  sherigTs  office  far  short  copy 
of  the  writ;  and  the  proceedings  maybe  either  byBiABEAS  Corpus, 
which  see:  or  by  motion  m  term  time,  or  by  sunmons  before  a  judge  of 
the  court  out  if  which  process  issues^  in  the  vacation, 

7^  empbnt  muit  not  be  colourable  merely  ;  for  Foster^  J.  in  Poitier 
▼•  Croyer,  1  fil.  48,  said  he  recollected  a  case,  where  a  clergyman  swore 
himself  to  be  chaplain  to  the  Morocco  Ambassador. 

FORM. 

Form  of  an  affidavit  of  material  faots  on  which  am  application  may 
he  ifiode,  in  order  to  procure  the  discharge  of  the  servant  of  an  am- 
bassador or  foreign  minister. 

[Court] 


R.R.o( 
on  the 


General  observa- 
tion. 

K.  B.  C  P. 


Between^     ''' ^'        plabtiff. 
i5etween<     ^^        defendant 

■         malceth  oath  and  saith  that  this  deponent  was^ 
day  of-  last  past,  arrested  and  is  now  in  custody 

at  the  suit  of  the  above-named  plaintiff,  under  and  by  virtue  of  {tkB 

writ]  — : And  this  deponent  furUier  saith,  that  before  and  at 

ihe  time  of  such  arrest,  this  deponent  was  actually  employed  by  his 

excellency  >  ■     *       ambassador  — in  the  capacity -of     ■ 

to  his  said  excelleiicy,  and  at  his  special  instance,  and  on  his  retainer. 
And  this  deponent  further  saith,  that  at  the  time  of  his  said  arrest  at 
Hae  suit  of  the  said  plaintiff  as  aforesaid,  this  deponent  was  not  a 
trader,  nor  carrying  on  trade  or  business,  nor  was  this  deponent,  at 
the  time  of  such  his  arrest  as  aforesaid,  within  the  meaning,  or  an 
object  of  the  several  statutes  made  and  now  in  force  concerning  bank- 
rupts, nor  of  any  or  either  of  them. 

Sworn,  &c.  (Signed.) 

AMENDMENT.  As  a  general  practical  maxim,  almost  without 
exception  in  both  courts,  it  is  laid  down,  that  amendments  of  all 
judicial  proceedings,  while  they  shall  be  yet  on  paper,  may  be 
made  at  the  instance  of  either  par^r,  at  any  time  pending  the  suit 
Havers  t^.  Bannister,  1  fVils*  ?•  Low  v.  Newland,  t6.  76.  Wa- 
ters V.  Bovell,  «6.  fi£S. 

For  practical  purposes  it  may  be  suiBcient  to  observe  that  the 
different  courts  have  relaxed  much  of  die  rigid  .precision  which 
anciently,  and  in  some  cases  until  lately  prevailed  in  relation  to  the 
formal  statement  of  judicial  acts. 

While  pleadings  were  oral,  committed  to.  writing  and  en- 
rolled at  the  very  time  of  allegation,  a  great  degree  of  strict- 
nesls  in  adhering  to  whatever  had  been  once  alleged,  whether  of 
factorof  form^was  necessary  for  the  due  administration  of  the  then' 
less  perfeot  modes  of  dispensing  justice.  Whatever  matter  of 
plea  the  court  had  recorded,  could  not  be  altered  withcmt  in. some 
measure  weakening  the  authority  of  the  testimony  as  to  wlwt  had 
passed ;  the  court  could  not  record  against  its  own  enrolment^ 
4  Inst.  255.      Gilb.  C.  P.  107,  and  thus  the  severity  which  the 


general  mterest  of  die  suitor  then  required  to  be  motl  acnipuioDsly 
observed,  will  not  be  too  rewiily  condemned,  in  matters  of  re- 
cord at  the  present  period,  the  courts  themselves  record.  little  pre* 
vioosly  to  the  judgment ;  and  even  the  jndgment  has  ceased  to  be 
worded  as  in  ancient  times  by  their  own  especial  officer ;  the  prac- 
tiser,  therefore,  will  perceive  the  justness  of  the  language  of  JUord 
Mansfield,  who,  on  a  question  of  some  formal  amendment  after 
verdict  said,  **  One  is  ashamed  and  grieved  that  such  objections 
remain/'    Sayer  v.  Pocock,  Cowp.  467. 

Whatsoever  pleading,  form,  or  proceeding,  hath  been  decided  to 
be  amendable,  and  when  and  on  what  terms,  will  be  now  subjoined 
in  alphabetical  series  by  way  of  table ;  but  those  points  and  ob- 
servations which  do  not  readily  fall  into  that  mode  of  arrangement, 
will  be  prefixed. 

It  seems,  that  the  court  will  always  take  care,  that  if  one  party  Genena  iennom 
obtain  leave  to  amend,  the  other  shall  not  be  thereby  prejudiced.  J^^^w^au" 
Alder  v.  Chipp,  2  Burr.  756,  and  that  all  rules  to  amend  are  made  lowed, 
on  payment  of  costs.     Loft,  155.  iZulM  to  anend 

It  was  said  in  Rex  v.  Corporation  of  Grampound,  7  T.  jR.  699,  SSu'^f^^SZ' 
that  all  amendments  are  withm  the  discretion  of  the  court,  and  are  AmenameotB  ate 
allowed  in  furtherance  of  justice  under  the  peculiar  circumstances  inthediMietioa 
of  the  case;,  and  whether  civil  or  criminal  the  proceedings  are  of  the  court 
alike  amendable.    The  King  t^.  Hill  Darley,  4  East,  174. 

Where  a.  plaintiff  had  been  nonsuited  at  nisi  prius    on    the  Where  plalntur 
ground  of  a  trifling  variance  between  the  contract  set  out,  and  that  ^j^^  ^  StT^ 
proved,  the  court  granted  a  new  trial,  with  leave  to  amend  the     ^  "^'^ 
declaration  generally  on  payment  of  costs,  with  leave  for  the  de- 
fendant to  plead  de  novo  or  demur.    Williams  v.  Pratt,  5  B.if  A* 
896. 

And  where  amendment  of  an  entry  of  a  recognizance  might  have  Where  need  not 
been  necessary  in  order  to  cure  a  supposed  irregularity  as  to  the  ^^u^i^^l- 
venue  in  a  declaration  thereon,  yet  as  the  defendant  had  submitted 
to  the  process  alleged  to  be  irregular,  and  had  perfected  bail  there* 
on,  C.  P.  held  the  defendant  waived  the  objection,  and  that 
therefore  the  amendment  was  unnecessary.  Hartley  v.  Hodson, 
I  J.B.Moore,  514.  And  see  where  the  same  objection  was 
moved  in  arrest  of  judgment,  S.  C.  Id.  66. 

Although  the  practice  as  to  amendment  be  in  general  the  same  A  distinction  as 
in  both  courts,  it  is  material  to  observe,  that  in  C.  P.  after  every  f<>  amcndmcnu 
amendment  ttf  declaration,  a  new  four-day  rule  to  plead  is  ne-  *"  ***^  ^^^ 
cessary.     Blunt  v.  Morris,  2  Bl.  785. 

C.  P.  has  resisted  application  for  amendment  of  mistake  in  the  Q.  P. 

proceedings  in  a  writ  of  right;  see  same  in  the  following  ar- 
rmgement : 

After  a  rule  for  a  new  trial  pleas  not  allowed  to  be  struck  out.  Where  pleas  not 
Parker  v.  Ansell,  «  Bl.  9^0.  '''"^  **"*• 

After  argument  on  a  demurrer  to  a  declaration  against  defen-  Where  amend- 
dants  in  tlieir  own  right,  but  who  appeared  to  be  acting  in  the  dis»  "^"^  refased. 
position  of  the  testator's  effects,  C.  P.  refused  leave  to  amend. 
Moble  V.  King,  1  H.  BL  34. 

Where  defendant  pleaded  three  pleas,  and  plaintiff  amended  and  ^^  ^^^'^^' 
demanded  a  plea  de  novo,  the  first  three  pleas  were  re-delivered  with-  deliveT^Mroe' 
out  a  second  application  to  the  court,  (for  liberty  to  plead  several  picas  without 

leave. 


44  AMENDMENT;  Cases. 

niatten^)  and  plaintiff  for  such  omission  signed  jodgmenti  but  it 

was  set  aside;  for  defendant  is  not  bound  to  vary  a  first  defence. 

C.  P.  Wilcox  V.  Sharp,  Bar.  273. 

Where  defen-  An  amendment  of  the  plaintiff's  declaration  does  not  necessarily 

to^irfJ^^  P^^^      entitle  the  defendant  to  plead  de  novo,  but  only  where  the  ameod- 

pi       ae  mnfo.      ^^^^  ^^^  ^^^  ^^^^  ^  ^^  defendant's  case.       Woodroffe  v. 

M'atson,  6  Taunt.  400. 
All  R«des  for  amending  pleadings  are  fiiit. 

Alphabetical  Arrangement    of  Pleadings^    Ifc.    as  to  which 
amendments  have  ana  have  not  been  allowed. 

Action.  Leave  given  to  change  tbe  action  from  assump- 
sit to  debt  for  money  had  and  received  upon  the  7  G.il. 
c.  8. ;  the  Stock-Jobbing  act.  Billing  and  Anotberi  assignees, 
&c.  V.  Flight,  6  Taunt.  419>  and  this,  after  six. terms.  Id.  ib. 
See  also,  Id.  422.  But  refused  where  the  action  was  bail- 
able. Levett  V.  Kibblewhite,  6  Taunt.  .483,  although  it 
should  seem  that  if  an  exoneretur  were  entered  agaiost  .the 
bail,  the  amendment  would  be  allowed^  Id..ib. 

Avowry.  Three  avowries  were  added  after  issue  joined  on 
payment  of  costs,  rejoining  gratis^  and  taking  short  notice  of 
trial.  Dryden,  clerk,  v.  Langley,  Bar.  22;  where  avowiy 
is  amended  after  demurrer,  it  must  be  on  payment  of  costs. 
Harry  9.  Bant,  /t2..8 ;  but  where  argument  Had  been  had  on 
the  merits  of  an  avowry,  and  rule  for  further  argument,  an 

'  amendment  affecting  the  merits  was  denied.  Woiodman  v. 
Inwen,  ib.  9. 

Bail-Piece  may  be  amended  by  inserting  the  true  return  men- 
tioned in  the  writ.  Welland  v.  Pitts,  Bar.  4,  and  also  in 
misnomer.  Anderson  v.  Noah,  1  Bos.  is  Pul.  31 ;  Crofts  v. 
Coggs,  4  J.  B.  Moore,  65  ;  but  where  it  was  moved  to  amend 
the  bail-piece  in  error  by  enlarging  the  penalty  in  order  to  de- 

,  feat  an  execution,  it  was  refused.  Read  v.  Cooper,  5Taunt,  320. 

Bill.  In  Russell  v.  Martin,  Str.  583,  leave  was  given  to  file 
a  new  bill  to  amend  by;  and  after  verdict  declaration  was 
amended  by  the  bill,     Wilder  v.  Handy,  Id.  1151. 

■  on  the  file  may  be  amended  at  any  time  before  plea 

pleaded  during  the  term  of  which  it  is  filed,  but  not  after- 
wards without  leave  of  the  court,  ^.onJR.ilf.  10  G.  II. 
Reg.  2,  but  with  leave  of  the  court  on  special  cause  shewn. 
Executors  of  the  Duchess  of  Marlborough  v»  Widniorej  cited 
in  1  fVils.  159.  Str.  89.  See  tit.  Declaration,  in  this 
table,  post. 

Bill  op  Middlesex  filed  of  record,  amended,  as  of  24  in- 
stead of  25  G.  III.  Green  v.  Rennet,  1  T.  JR.  782.  and  in 
a  bill  of  Middlesex  the  *'  plea  of  trespass''  to  be  inserted. 
Cox,  a.  t.  V.  Mundy,  1 BL  iZgp.  462.'  And  see  tit.  Wrjt,  in 
this  table,  post. 

Bill  AGAINST  an  Attobnet  amended  on  pavment  of  costs, 
by  inserting  a  special  memorandum  of  the  day  of  filing  the 
same  after  writ  of  error  brought.  Dickinson  v.  Plaisted^ 
7r.-B.474. 
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Capias^  Special  allowed  to  be  amended  in  order  to  grotifid  Proeee^iDgs,  *c. 
an  apjplication  to  the  Master  of  the  Rolls  for  a  new  originaiy  ^n  '^J^^^Sf"^ 
Carr  v.  Shaw,  7  T.R.  299.  and,  where  there  was  nothing  to  "^^  ^^"^^  **' 
amend  by,  the  Christian  names  of  two  defendants.    Ruther- 
ford r.  Mein  and  Odiers^  2  Sm.  R.  392. 

Capias  ad  Respondendum  allowed  to  be  amended  in 
Christian  name  where  bail  bond  had  been  given  by  the  right 
name,  and  where  affidavit  of  the  debt  named  the  defendant 
rightly.  Stevenson  v*  Danvers,  2  Bos.  ts  PuL  109-  A  toto- 
ium  ctgnas  returnable  on  a  day  certain  instead  of  a  general 
return  day,  was  not  allowed  to  be  amended  on  account  of  the 
bail.  Inman  v.  Huishj  2  N»  JR.  133.  aliler,  on  serviceable  pro- 
cess. Walker  v.  Hawkey,  1  Marsh*  399* 

There  were  not  fifteen  days  between  the  te^e  and  return 
of  the  capias^  but  amendment  was  allowed.  Davis,  one,  &c. 
V.  Owen  and  Another,  I  Bos.  if  PuL  342. 

may  be  amended  as^  to  plaintiff  adding  as  another 

plaintiff  an  obligee  in  the  bond.   Tabrum  v.  Tenant,  1  Bos,  If 
Pul,  481. 

Ca.  Sa.  or  Capitu  ad  Saiisfaciendum.  The  cases  are  very 
numerous  in  which  amendments  of  this  writ  as  to  form,  have 
been  allowed  to  be  made  by  the  judgment  roll  after  having 
been  esecuted.  Brown  v.  Hammond,  Bar.  10.  Huntv.  Kend- 
rick,  2 BLR.  836.  Laroche  v.  Wasbrough  and  Another, 
2T.J2.  737.  A  testatum  ca.  sa.  also.  Shaw  v.  Maxwell, 
6  T.  R.  450.  And  amendment  allowed  on  shewing  cause 
against  a  rule  nisi  for  setting  ca.  sa.  aside,  on  payment  of 
costs,  and  defendant  to  bring  no  action.  Stevenson  v.  Castle, 
1  Chit.  R.  349.  And  see  Id.  350.  n.  But  it  appears  that 
in  C.  P.  the  motion  to  amend  must  be  made  before  the  time 
for  shewing  cause.  Id.  ib.  n.  «  The  sum  mentioned  in  the 
writ  was  allowed  to  be  amended  with  costs,  even  after  motion 
to  discharge  one  of  the  defendants.  Laroche  v.  Wasbrough 
and  Another,  ubi  supra.  The  name  also  of  a  dead  defend- 
ant was  allowed  to  be  struck  out  where  ca.  sa.  had  been 
executed  without  costs.  Newnham  and  Another  v.  Law, 
5  1\  R.  577.  So,  where  in  the  writ  the  name  of  John  was 
inserted  instead  of  that  of  James.  Mackie  v.  Smith,  4  Taunt. 
332.  S.P.  i  Chit.  R.  50.  n. 

Capias  per  Continuance.  If  tested  on  the  same  day  as 
the  original  capias,  a  new  original  capias  may  issue  though  it 
be  tested  before  cause  of  action  accrued.  Davis,  one,  &c. 
V.  Owen  and  Anothert  1  Bos.  Sf  PuL  342. 

Cb&tiorari.  Amended  in  the  return,  Rex  v.  Atkinson, 
4  East,  175.  n.;  but  it  is  doubted  whether  the  writ  itself 
can  be  amended.    Masters  v.  Ruck,  Barnes,  12. 

CoMMiTTiTUR  made  out  by  clcfk  of  judgments  amendable. 
Gage  and  Another  v.  Parsons,  M.  26  G.  lU.  1  Tidd,  372. 

Concord.  .  See  tit  Fi^ e,  in  this  table,  post. 

When  copy  writ  not  amendable.  Sutherland  v.  Tubbs, 
iChit.Rep^^QO.n. 
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CoNTiNVANCBs  after  the  teim  are  ameitdable  at  common  law. 
Phillips  V.  Smithy  1  Str.  139,  and  may  be  entered  after  ver- 
dict.   Doe,  d.  Mears  v.  Dolman  and  Others,  7  T.  R.  618. 

• 

Copy  Writ  not  amendable.  Sutherland  v.  Tubbs,  1  Chii. 
R.  320.  n. 

Covenant,  Writ  of.  A  writ  of  covenant  cannot  be  transfer- 
red from  one  county  to  another,  nor  can  parishes  comprised 
in  wrong  counties  be  transposed  to  the  right  counties.  Gill, 
plaintiff,  Yeates  and  Wife  and  Another,  defendants.  But  ad- 
ditional parishes  in  the  same  county  may  be  inserted  where 
it  is  seen  by  a  clear  relation,  that  land  in  those  parishes  was 
intended  to  pass.  Id.  ib. 

Dbclaration  after  entry,  if  the  roil  be  not  defaced,  amend- 
able by  order  on  paym^it  of  costs,  or  ^ving  an  imparlance 
at  plaintiff's  election.  K.  B.  J2.Jlf.  1654,  5.13,  but  if  in 
form  only,  before  entry  and  after  general  issue,  without  costs 
or  imparlance,  R,M.  10  6.  II.  ri^.  2. (b).  if  in  substance, 
or  after  general  issue,  or  special  plea,  plaintiff  must  pay  costs 
or  give  an  imparlance  at  the  election  of  the  defendant.  Ex- 
ecutors of  the  Duchess  of  Marlborough  v,  Widmore,  2  Str. 
890.  The  election  to  pay  costs  or  grant  imparlance  ruled 
to  be  in  defendant.  Leehdl  v.  Sir  Thomas  Reynell,  2  Sir.  950. 

And,  where  in  a  penal  action,  it  was  held  that  a  judge's 
order  to  amend  the  bill  and  declaration  by  substituting  the 
true  name,  was  good,  and  that  after  such  amendment  there 
was  no  irregularity,  see  Mestaer,  q.  t.  v.  Hertz,  3  M.  ts  S* 
450,  and  tit  MisnomIsr,  po$i. 

After  amendment  the  same  term,  no  new  rule  to  plead  is 
necessary,  and  defendant  has  two  days  to  plead  after  amend- 
ment and  payment  of  costs.  N.  on  iZ.  M.  10  G.  II.  (b.) 
Yates  V.  Edmonds,  T.  S5  G.  III.  1  Tidd,  740,  but  if  the 
amendment  be  of  a  different  term  from  that  of  the  first  rule 
to  plead,  a  new  one  will  be  necessary.  1  Salk.  517,  518.  520. 

But  as  noted  previously  in  C.  P.  after  amendment,  a  new 
four-day  rule  to  plead  is  always  necessary.  Blunt  v.  Morris, 
2  BL  785.  A  declaration  in  ejectment  in  certain  cases  amend- 
able in  notice.  Doe,  d.  Bass  v.  Roe,  7  T.  R.  469* 

Formerly  after  plea  pleaded  or  after  the  end  of  the  second 
term,  plaintiff  could  not,  under  pretence  of  amending,  add 
a  new  count  to  his  declaration.  Aubeer  v.  Barker,  1  Wils. 
149.  S.  P.  recognized  in  Waters  v.  Bovell,  id.  223.  Nisbett 
V.  Griffiths,  Say.  R.  97-  Savery  v.  Serle,  Ib.  150.  Tourville 
V.  Poney,  lb.  172. 

But  executors  who  had  declared  on  a  promise  made  to  their 
testator  were  allowed  to  amend  by  stating  the  prombe  to  have 
been  made  to  themselves  m  order  to  save  the  statute  of  limita- 
tions. Aubeer  v.  Barker,  1  fVib.  14Q,  recognized  in  Cope  v. 
Marshall,  Say.  R.  235,  6. 

But  the  practice  is,  that  a  count  may  be  added  after  two 
terms  on  payment  of  costs,  and  the  case  of  Garway  v»  Ste- 
vens, Bar.  19,  is  also  an  authority  for  the  practice  being  as 
above-stated^  notwithstanding  the  caaes  cited.    See  also^ean 
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and  Anodbery  AMignees,  &c.  v,  G>pper,  d  Manh.5Q.  6  Taunt.  Proceeditigft,  &e. 
752.  S.  C.  where  counts  were  allowed  to  be  added  after  two  ^^  ^^^*^^ 
tenns :  but  then,  in  such  additional  counts  no  other  cause  of  |^  ^ 

action  Was  proposed  to  be  inserted.    And  the  aamepractice 
is  recognized.  Brown  v»  Crump^  6  TawU.  38. 

DBCE.ARATION.    Amendment   of  declaration  •  after  arrest  of 
judgment  on  payment  of  costs,  refused.     Collins  v*  Gibbs, 

£jBifrr.  899- 

See  where  a  declaration  in  assumpsit  under  tlid  Stock- 
Jobbing  Act^  7  G.  II.  c.  8|  was  allowed  to  be  chained  from 
assumpsit  to  debt,  Billin^y  assignee^  &c»  v.  Flight,  2  Marsh. 
124;  but  where  the  plaintiff  had  declared  upon  a  process 
sued  out  in  debt,  amendment  by  changing  the  declaration  from 
case  to  debt  was  refused.  Levett  t7.  Kibblewhite,  QMarsh. 
185. 

The  court  will,  at  the  instance  of  a  defendant,  order  a  de- 
claration to  be  entitled  specially  to  enable  him  to  plead  a 
tender.  Smith  v.  Key,  1  Sir.  638.  •Thompson  v.  Marshall, 
1  Wils.  304,  but  not  in  a  penal  action,  in  order  to  bring  it 
within  the  time  limited  by  the  action.  Woodroffe  v,  Williams, 
1  Marsh.  419 ;  and  it  may  be  amended  by  entitling  it  the  day 
on  which  it  was  actually  delivered.  Coutanche  v.  Le  Ruez, 
1  East,  133.  If  entitled  wrongly  it  may  be  amended  on  affi- 
davit. Symonds  «.  Parmenter,  1  WUs.  78.  Dickinson  v. 
Plaisted,  7  T.  R.  474. 

may  be  amended  even  in  the  case  of  a  prisoner  * 

after  plea  in  abatement  after  the  second  term.    Owen  r.    . 
Dubois,  7  T.  jR.  698.    Defendant  who  was  executor  sued  aa 
administrator;    amendment   allowed.      Brown  <;•  Shipman, 
Bar.  5. 

amended  by  bill  after  verdict,  Wilder  v.  Handy, 


2  Sir.  1151,  and  by  increasing  the  dami^^  after  vierdict, 
setting  it  aside,  and  granting  a  new  trial.  TomHnson  t?.  Black- 
smith, 7  T.  R.  132. 

in  partition ;  amended   by  striking   out   an  erro- 


neous description  of  the  quality  of  tlie  estate  conveyed  to  the 
different  parties.  Barker  and  Wife  and  Others  v.  Daniel  and 
Others,  I  Marsh.  527.  S.C.  6  Taunt.  193. 

on  scire  facias  against  bail  who  had  not  surren- 


dered  principal  in  time,  thoujgh  principal  then  in  custody,  not 
allowed  to  be  amended.  Stevenson  v.  Grant  and  Another, 
2  N.  R.  103. 

may  be  amended  after  demurrer  on  payment  of 


costs.  Tayfor  v.  Bramble,  Bar.  6,  if  demurred  to,  plaintiff 
may  amend  declaration  before  judgment,  though  after  argu- 
ment. Bishop  V.  Stacey,  Sir.  9^4.  Giddins  v.  Giddins,  cited 
in  Robinson V. Raley,  1  Burr.  321.  Farmers.  Burton,  Bar.Q. 
Solomon  r.Lyon,  1  Eastf  370.  1  Tiddy742,  and  before  trial 
of  isMies,  Robinson  v.  Raley,  ubi  supra,  321 ;  but  not  after 
verdict  on  issues-  and  contingent  damages  found  on  deauurrer, 
tfr.  3i6 ;  nor  after  the  court  have  given  their  opinion  on  aigu- 
m«Bt.  OB  demurrer^   Hamilton  9.  Wilsoni  I  Hosr,  39U  Aber- 
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bronibie'f.Parkbiirst,  2  Bos.  SfPul.  482.  Hosier' and  An- 
other V.  Lord  Arundel,  S  Bos.  8^  PuL  l\,  12;  and  after 
party  has  once  amended  on  demurrer^  be  cannot  amend  on  a 
second  demurrer.  Kinder  v.  Parb,  2  H.  BL  561. 

After  demurrer  and  joinder  either  party  may  amend  their 
pleadings.  Anon.  2  Salk.  520.  Hatton  v.  Walker,  2  Sir.  846. 

Dkclabation  may  be  amended  after  error  in  a  derical  mis- 
take,  upon  which  the  defendant  relied  for  error.  Moody  v. 
Stncey,2  Taunt.  5QB. 

Dbed  to  lead  the  uses  of  a  recovery  cannot  be  amended. 
Steele,  demandant ;  Clennell,  tenant ;  Benn,  vouchee ;  6  Taunt. 
145. 

Demubbeb  cannot  be  withdrawn  after  trial  and  .verdict. 
Robinson  t^.Raley,  1  Burr.  5l6|  but  may  be  withdrawn  after 
argument,  and  the  party  allowed  to  plead  de  novo,  in  order  to 
try  on  the  merits.  Ayres  t;.  Wilson,  Doug.  385.  Waters  v. 
C%den  and  Another,  administrators,  ib.  452.  Giddins  v.  Gid- 
dins.  Say.  R.  316.*  In  this  last  case  no  cause  was  shewn. 

■  —  cannot  be  withdrawn  after  opinion   of  the  court 

pronounced.  Saxby  v.  Kirkus,  Say.R.  116,  117. 

DiSTBiNOAS.  The  distringas  in  debt  was  de  p/act/o,  with  a 
blank,  omitting  debiti,  and  after  verdict  held  amendable. 
Bullock  V.  Parsons,  2  Ix/.  Raym.  1 143. 

Ejectment.    See  this  title,  post. 

Entby,  W^bit  of.  In  levying  a  fine  not  allowed  to  be 
amended  by  the  insertion  of  the  word  ^'  tithe ;"  that  word  being 
omitted  in  the  release,  although  appearing  in  the  deed  to  lead 
the  uses  of  the  fine.  Phillips  v.  Jones,  3  Bos.  S^  Put.  362, 
but  in  a  writ  of  entry  in  recovery,  a  new  parish  was  allowed 

.  to  be  inserted  upon  aflMavit  of  the  parties,  and  by  consent  of 
all  parties  interested  at  the  time.  Wheeler,  demandant;  Hill, 
tenant;  Heseltme  uid  Another,  vouchees,  2  Bos.  S^Pul.  560. 
An  amendment  on  the  same  principle  permitted,  where  tithes 

.  were  allowed  to  be  inserted  in  the  proceedings ;  the  word 
**  hereditaments"  appearing  in  the  deed  to  lead  the  uses.  Cowie, 
demandant;  Lloyd,  tenant;  Reeve,  vouchee,  t6.  578,.  But 
at  alb  events  neither  the  teste  nor  the  return  of  the  writ  of 
entry  is  amendable,  where  it  is  not  the  misprision  of  the  clerk, 
unless  there  is  something  to  amend  it  by.  Wynne  v.  Thomas, 
fVilles  R.  563.  In  the  case  of  Hind,  demandant ;  Milne,  te- 
nant ;  ,  vouchee,  the  return  of  writ  of  entry  was 
amended  by  adapting  it  to  the  time  of  taking  the  aclmow- 
ledgment,  5  Taunt.  259*  But  amendment  of  the  disseisor's 
name  in  a  writ  of  entry,  stir  disseisin  en  le  post,  was  refused. 
Hull  V.  Blake,  4*Tatiitf.  572.    See  tit.  R£CovBRT,Jpas^ 

Ebrob,  Writ  of  Error.    See  tit.  Wbit  of  Ebrob,  post. 

Fi.  Fa.  or  Fieri  Facias^  Writ  of,  may  be  amended  by  bserting 
a  testatum  clause,  though  it  should  appear,  that  tbie  second 
writ  were  returnable  before  judgment  signed;  but  the  court 
held  that  the  judgment  related  to  the  first  day  of  the  term. 
.In  this  case,  the  &3t  i?rit  bad  iMued  into  a  diffimat  county 
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from  that  \vhere  the  venue  had  been  laid.    Meyer  tr.  Ring,  Pnoceedings,  &c« 
1  H.Bl.  541.    It  seems  to  be  the  established  practice  to  JJent***^o^d°or 
allow  amendments  of  these  writs.     Cowperthwaite  v,  Owen,  ^^ 
3  T.  R.  6a7.    Fi.  Fa.  was  amended   in   the  return  by  the 
award    of    execution    on    the  roll.     Atkinson  v,  Newton, 
£  Bos.  Sf  Pul.  336 ;  and  '^  before  the  king's  justices  at  West- 
minster," allowed  to  be  iiSiserted  instead  of  "  before  us.'' 
Simon  V.  Gurney,   1  Mardi.  237.   S.  C.  5  Taunt.  605.    But 
the  court  refused  to  allow  plaintiff  to  amend  &  fi.  fa.  where 
the  defendant  had  become  bankrupt  before  the  sale  of  goods 
taken  under  it.  Hunt  v.  Pasman,  4  M.Sf  S.  329- 

Fine.    The  court  are  not  induced  to  amend  fines  by  the  diffi-* 
culties  raised  by  purchasers.    6  Taunt.  162. 

In'  a  fine  passed  two  years  before,  the  court  refused  to  allow 
the  simame  of  the  deforciants  to  be  altered,  though  it  was 
sworn  that  the  insertion  of  the  wrong  name  was  by  mistake. 
Ex  parte  Motley  and  Ux.,  ^B.SfP.  455.  See  also  the  cases 
referred  to  in  the  notes,  lb.  456.  And  the  court  also  refused 
to  amend  the  fine  by  increasing  the  quantity  of  each  species 
of  land,  so  as  to  make  each  cover  the  whole  quantity  in- 
tended to  be  conveyed.  Bartram  and  Another,  plaintiffs; 
Towne  and  Another ;  defendants,  6  Taunt.  58.  So  also  to 
amend  the  concord  by  the  writ  of  covenant  as  to  tlie  number 
of  messuages.  Ciutterbuck  v.  Brabant,  1  Marsh.  406.  S.  C. 
6  Taunt.  1.  So  also  by  inserting  an  additional  parish  where 
the  deeds  passed  lands  in  any  contiguous  towns.  Cotterill, 
plaintiff,  Franklin  and  Wife,  defendants,  6  Taimt.  284. 

Cases  of  amendment,  by  insertion  of  real  instead  of  mis- 
taken christian  names.  Grey,  plaintiff,  Wainright  and  Wife, 
and  others,  defendants,  1  marsh.  578 ;  of  an  advowson,  Man- 
ley,  plaintiff,  Tattersall  and  Wife,  defendants,  4Tawit.  257; 
of  a  parish,  t^mt>e,  plaintiff,  Reaston  and  VVife,  defendants, 

5  Taunt.  247.  Cooke,  plaintiff, ,  defeiKlant,  4  Taunt. 

644.  lb.  798.  Rowlett  and  Marriot,  plaintiffs,  Orlebar,  de- 
fendant, 1  Marsh.  452.  6  Taunt.  73.  Frost,  plaintiff.  Hall 
and  Wife,  defendants,  9,Marsh.3Ql.  Dobson  and  Others  o. 
Dewar,  1  Brod.  Sf  Bing.  15. 

Amended  also  by  striking  out  the  names  of  parishes  in 
which  lands  were  erroneously  described  to  be  situated,  those 
lands  being  extra-parochial.  Prime  and  Another,  plaintiffs, 
Garrick  and  Wife,  defendants,  1  Marsh.  468.  See  also  where 
two  fines  of  different  shares  in  the  same  lands  were  amended 
by  stating  them  to  be  situated  in  A.  instead  of  ^*  in  the  parish 
of  B.,''  there  being  no  such  parish.  Shelly,  plaintiff,  Miller 
and  Wife,  defendant,  1  Marsh.  519-  6  Taunt.  162.  S.  C. 
And  in  a  fine  of  a  rent  charge,  lauds  were  substituted  for  those 
erroneously  inserted  iu  the  fine.  Carey,' plaintiff.  Sir  Richard 
Bedingfield  and  Wife,  defendants,  6  Taunt.  276. 

But  a  fine  cannot  be  amended  witliout  an  affidavit  connect- 
ing the  fine  with  the  deed  produced  to  warrant  the  amendment. 
Fawcet,  plaintiff",  Lowe,  defendant.  See  tit.  Entbt,  Writ 
OF^  in  this  table^  ante\  and  Fine,  post. 

D 
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Profccedtnigs,  St€.  FoRMEBON*   AH  Ae  proceedings  ki Formeddn  were  amended ; 

^  ^t^'SLwrd"**"  "^"^  ^^  consent  and  on  payment  of  the  costs  in  an  ejectment, 

Qot^  and  also  in  the  Formedbn.   Scot  v.  Venj,  S  fVils.  1206,  and 

where  error  was  brought  on  -m  judgment  in  Formedon  for 

error  in  original,  the  original  was  allowed  to  be  amended. 

Fre&n.  R»  d9- 
Informatiok  ats.  Attorney-General  on  staintes  amendable. 

Rex  V.  Holland,  4  T.  R.  457.  458. 

Inquibt,  Writ  of.  If  the  award  of  the  writ  of  inquiry  be 
right,  the  tesi^  of  the  writ,  if  wrong,  may  be  amended  by  it 
Johnson  v.  Toulmin,  4  East,  173.  and  this  writ  nay  be 
an\^nded  by  the  record  of  the  judgment  by  default,  ib. 

Issrs.  In  debt,  where  bond  was  misrecited,  the  issue  was 
amended  on  payment  of  costs.  Walpole  v.  Robinsoi^  Cooke*$ 
R.  26. 

"  >       On  fill/  tiet  record  amended  by  the  idttfadaz.  Ham- 

son  V.  Chamberlatne,  Cookers  JR.  76.    S.  C.  Barnef,  3. 

May  be  amended  as  to  the  venue  where  action  was 


brought  on  a  statute.  Cook  v.  Shone  and  Others,  Bar.  488. 
but  not  where  the  action  b  not  brought  on  a  statute*  Bear- 
croft  r.  Hundred  of  Burnham,  ib.  19- 

Judgment.  The  judgment  was  amended  by  altering  the  name 
of  the  attorney  in  the  warrant,  so  that  in  the  declaration  in  a 
penal  action,  after  error  brought,  and  the  variation  having 
been  assigned  for  error.  Richards,  q.  t.,  v.  Brown,  Doug, 
1 14.  In  Wright  V.  Canning,  2  Stra.  SOI.  the  writ  of  error 
itself  was.  ilT.  See  Doe  v.  Pilkiogton,  4  Burr.  2447.  and  the 
cases  there  cited.  Also  where  it  appeared  by  the  record  that 
verdict  had  been  given  on  the  first  issue,  and  no  notice  taken 
of  the  last,  after  error  and  jobd^r  in  the  House  of  Lords,  the 
court  allowed  amendment  by  the  judge's  notes>  on  payment 
of  costs,  Petrie  v.  Hannay,  Bart.  3  T.  R.  659« 

But  where  a  defendant  is  entitled  to  treble  costs  by  a  judge's 
certificate,  under  a  statute,  and  the  judgment  is  entered  up 
for  treble  costs  generally,  without  stating  on  what  ground  the 
defendant  is  entitled  to  theni>.  this  is  a  substantial  defect,  and 
the  court  will  not  amend  the  judgment  by  striking  out  the  word 
''  treble."  Dunbar  v.  Hitchcock,  1  Marsh.  382.  Bnt  K.  B. 
afterwards  allowed  the  amendment  to  be  made  on  payment 
of  costs,  the  amount  of  which,  errors  having  been  assigned 
in  the  House  of  Lords^  was  verv  great;  yet  the  officer  who 
drew  up  the  original  judgment  had,  it  was  said,  previously 
drawn  up  several  without  its  appearing  on  record  why  treble 
costs  were  adjudged,  and  no  objection  taken.  This  case  may 
operate  as  a  caution. in  framing  judgmeale  not  occurring 
in  ordinary  practice.    See  3  M.  ^  &.  591. 

So,  where  a  verdict  was  given  for  a  suol  exceeding  the  da- 
mages in  the  declaration,  and  jndgAieBt  entered  Sor  Ibe  same, 
and  writ  of  error  upon  the  judgmclnt^  aasignmg  that  for  cause, 
the  court  allowed  the  plaintiffs  to  amend  the  jufigoient  and 
transcript^  in  a  term  subaequent  to  that  in  which  judgment  was 
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mgf»S,  by  eatemg  a  remttitur  for  tfie  excess.    Dsher  and  Proceedlirgs,  »e. 
Anotb^r  v.  Dausey  and  Others,  4  M.S^S.  94.  ;^  ^'"^^^j}  »"»«>*- 

JoooM EKT  entered  by  clerk  against  executors  de  bonis  propriis  not.  > 

allowed  to  be  amended  de  bonis  testaioris,  even  if  the  re- 
cord be  sent  back  from  the  Exchequer  Chamber.  Green  v. 
Rennet,  IT.R.7SS;  but  where  an  executor  pleads  a  false 
plea,  <rf  judgment  recovered  against  himself,  on  whiish,  judg- 
ment b  entered  up  against  him  for  the  debt  and  damages  de 
bams  fesiatoris;  and  words  are  afterwards*  interlined  on  the 
judgment-roll,  by  which  the  judgment  de  bonis  propriis  is  con- 
fined to  the  damages  only,  the  court  will  not,  on  motion^  strike 
out  the  words  which  had  been  interlined^  it  not  appearing  by 
whom  the  interlineation  had  been  made,  and  the  judgment 
being  of  six  years  standing.  Burroughs  v.  $tephens  and 
Others,  executors,  8lc.  1  Marsh.  211.  S.  C.  5  Taunt.  554* 
and  in  another  case,  and  under  special  circumstances,  the 
judgment  was  amended  as  to  time,  to  what  period  the  same 
should  relate  back.  Mara  v.  Quin,  .6  T*  jR.  ).  likewise  in 
replevin,  where  tlie  defects  of  a  verdict  were  supplied  by  al- 
lowing defendant  in  replevin  to  enter  a  judgment  pro  retomo 
habendo  after  a  writ  of  error  brought.  Rees  v.  Morgan,  ST.  JR. 
349. 

So,  in  error  in  the  Exchequer  Chamber,  and  the  error  as- 
signed was,  *Aat  the  damages  were  not  said  to  be  awarded  er 
assensu  suo,  K.  B  amended  the  record  of  the  original  judg- 
ment. Tuliy  V.  Sparkes,  2  Str.  867,  and  the  cases  of  judg- 
ment being  allowed  to  be  amended  after  error  brought,  so 
long  as  diminution  may  be  alleged,  ana  a  certiorari  awarded, 
are  numerous.  See  Hardy,  q,  t.  v.  Cathcai-t,  clerk,  where, 
after  error,  in  a  penal  action,  the  plaintiff  was  allowed  to 
enter  a  remittitur  of  the  damages.     1  Marsh.  180. 

See  tit.  £xEcuTOB  ano  Administrator,  post. 

Mandamus  not  amendable  after  return.  Rex  v.  the  Mayor^ 
&c.  of  Stafford,  4  T.  R.  689. 

Notice  at  the  bottom  of  declaration  in  ejectment  allowed  to 
be  amended.     Doe,  d.  Bass  v.  Roe,  7  T.  R.  469* 

Original  Writs  amendable  in  misprisions  of  the  clerk,  &c. 
by  8  H.  VL  c.  12. 

PannsXi,  Plea,  Process*  These  are  named  in  die  follow- 
ing statutes  as  being  amendable  in  clerical  mistakes  or  mispri- 
sions of  the  clerks,  14  £.  III.  c.  6.  QH.  VI.  c.  12.  15. 

Papee^Book.  Neither  party  may  amend  it  without  leave. 
Clements  v.  Stiiiin^,  1  Chit.  R.  336. 

Particulars,  Bill  op,  delivered  under  a  judge's  order,  may 
be  amended  after  nonsuit  on  account  of  a  defect  in  them  on 
payment  of  costs.     Holland  v.  Hopkins,  2  JB.  ^  P.  245. 

Penal  Actions.  The  decisions  in  which  it  has  been  held 
that  the  proceedings  are  amendable  at  common  law  in  penal 
actions  are  numerous ;  but  (he  court  will  not  fillow  the  charge 

.  to  be  altered,    Hs^^e,  a.  t.  v.  Lovett^  S  Burr*  2833.    Bon- 
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Proceedinips,  An*«  field,  y.  u  T.Milner,  9.BuTf.  lOQS.    Cross  c.  Kaye,  6T.  U. 

i^^t*^5oweror  ^^^'     Maddock,  q.  t.  v.  Hammett,    7  Id.  55.    nor  where 

not.  the  amendment  sought  was  to  alter  the  term,  to  bring  it  within 

the  time  limited  by  the  statute  for  bringing  the  action. 
1  Chit.  A.  45.  n.  nor  where  the  action  bad  been  four  years 
depending,  though  the  proceedings  were  yet  in  paper.  Goff 
V.  Popple  welly  2  T.R.  707-  nor  if  the  plaintiff  has  unneces- 
sarily delayed  the  cause  can  he  amend.  Steel,  q.  t.  v.  Sower- 
by,  6  Id.  171.  Ranking  and  Another,  q.  t.  v.  Marsh,  Knt. 
8  Id.  SO.    See  tit.  Declaration,  b  this  Table,  ante. 

t^LEA.    Amendment  of  after  two  terms,  allowed.    Waters  v. 
Bovell,  Wih.9A^. 

' —  formerly  could  not  be  amended  after  demurrer  if  plaintiff 
had  lost  a  trial.  Jordan  and  Twells,  Rep.  Temp.  Hardw*  17 1- 
But  see  Alder  v.  Chip,  2  Burr.  755.  and  the  practice  is  now 
otherwise,  Anon.ZlSalk.  520.  Gilb.C.P.  114.  115,  but  if 
the  court  have  given  their  opinion  upon  the  demurrer,  amend- 
ment is  refused.    Solomons  v.  Lyon,  1  East,  370. 

in  Abatement  cannot  be  amended.    Dockary  v.  Law- 


rence, Cookers  R.  29* 
PosTEA.  After  a  general  verdict  had  been  found  on  a  declara- 
tion containing  good  and  bad  counts>  and  evidence  as  to  the 
good  counts  had  been  only  given,  the  court  allowed  the  pottea 
to  be  amended.  Eddowes  and  Another  v.  Hopkins  and 
Another,  executors,  &c.  Doug.  376.  So  in  C.  P«  Williams 
V.  Breedon,  \B.is  P.  329.  2  Satin  J.  171.  a. 

So  the  postea  on  special  verdict  may  be  amended  on  affi- 
davit. Mayo  V.Archer,  1  5/r.  514,  or  on  judge's  notes,  New-^ 
comb  V.  Green,  2  Sir.  1197,  and  that  after  error  brought, 
Doe^  d.  Church  v.  Perkins,  3  T.  R.  749f  or  on  counsera 
notes,  1  Salk.  47i  48.  53.  .  But  the  court  will  not  at  a  dis- 
tance of  time  after  the  trial  amend  the  postea  by  increasing 
the  damages  given  by  the  jury,  although  all  the  jurymen  join 
in  an  affidavit  stating  their  intention  to  have  been  to  give  the 
plaintiff  such  increased  damages,  and  that  they  conceived 
that  the  verdiot  they  had  given  was  calculated  to  give  him 
such  sum.    Jackson  v.  Williamson,  2  T.  12.  281. 

See  titles  Judgment,  Verdict, post. 

Process  may  in  general  be  amended  where  there  is  any  thing 
to  amend  by.  2  JB.  ^  P.  109-  as  precipe  ;  Greeu  v.  Rennett, 
ir.jR.  782. 

Recognizance  of  Bail  was  not  atmended  at  plaintiff 's  in- 
stance, who  in  bis  own  name,  though  a  joint  obligee  in  a 
bond,  had  arrested  defendant  and  taken  recognizance  of  bail 
in  his,  the  plaintiff's  own  name.  Tabrum  v.  Tenant,  1  fi.  ^ 
P.  481.  See  also  Venn  v.  Warner,  3  Taunt.  2,63,  where  the 
defendants  had  acknowledged  to  Christian  instead  of  Daniel, 
and  amendment  refused ;  but  thien  the  bail  swore  that  the 
mistake  was  not  made  by  design  on  their  part.  And  where 
it  was  refused  ta  amend  a  recognizance,  the  d<^fenda<it  having 
waived  the  irregularity,  see  Hartley  v»  Hodsott|  1  J.  B» 
Moore,  514. 
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Rb€OGNI2Ancb.   But  where  the 'failure  io  the  record  was  Pwceediiigi^Ae; 
through  the  misprision  of  the  officer,  the  coutt'C.  P.  allowed  it  JjJ^^^Tw 
to  be  amended.      Mann  o.Calow  and  Another,  1  TatuiL  221.  not 
See  also  Halliday  and  Another  v»  Fitzpatrick,  4  Taunt.  875. 
See  tit.  Scire  Facias  against  Bail,  past,  p.  56* 

Record  may  be  amended,  though  made  up,  and  the  term 
passed.  Alder  v.  Chip,  2  Burr.  756.  So  also  after  causto 
called  on  by  a  rule  made  instanter  with  the  consent  of  the 
parties.  Murphy  r.  Marlow,  1  Campb,  61.  So  after  non- 
suit for  a  variance  in  an  undefended  action  on  a  replevin 
bond,  the  court  permitted  the  record  to  be  amended,  and  a 
new  trial  to  be  had.     Halhead  r.  Abrahams,  S  Taunt.  81. 

Plea  oh  record  may  be  amended,  even  after  the  same 

shall  have  been  three  years  made  up.     Skutt  v.  Woodward, 
1  H.  BL  238. 

• 

— Clerical  mistakes  in  record  may  be  amended^  except 

in  appeals  and  outlawries  on  the  same,  as  expressed  in  the 
statutes  U  E.  III.  c.  6.  8  H.  VI.  c.  12.  15.  If  to  a  rejoin- 
der, concluding  with  a  verification,  plaintiff  add  a  $imiliter, 
and  defendant  obtain  a  verdict,  court  will  amend  the  record^ 
Grundy  v.  Mell,  lN.\R.  28.  And  see  I  Chit.  R.  277.  (n). 
After  error  brought,  special  memorandums  of  the  day 


when  bill  was  filed  may  be  added.  Dickenson  v.  Plaisted, 
7  T.  R.  474.  Mincbin  v.  Cope,  I  Chit.  R.  45 ;  but  de- 
fendant was  to  be  at  liberty  to  plead  de  novo.   . 

Clerk  of  the  errors  C.  P.  may  amend  his  own  mis- 


take made  in  the  transcript.    Randolfe  v.  Bailey,  in  error, 
\M.l^  S.  2S2. 

And  after  error  from  C.  P.  into  K.  B.,  and  from  K.  B.  into 
Dom.  Proc,  this  court  allowed  an  amendment  to  be  made 
in  the  record,  by  inserting  the  certificate  of  the  judge  who 
tried  the  same,  allowing  the  plaintiffs  treble  costs  which  had 
been  omitted  by  the  clerk  in  entering  judgment  in  C.  P.;  also 
by  inserting  the  true  term  in  which  the  assignment  of  errors 
and  joinder  were  made,  instead  of  an  entry  by  a  clerk  on  the 
judgment  roll  of  K.  B^,  that  they  were  made  on  an  impossible 
day  in  another  term,  although  both  these  errors  were  assigned 
for  canse  in  Dom.  Proc.  Dunbar  v.  Hitchcock,  ^M.  (s  S. 
591. 

Amended  by  ap  amended  caption  on  an  indictment. 


Rex  V.  Atkinson,  4  East,  176.  n. 

Recovery  cannot  be  fimended  oq  affidavit,  but  it  must  appear 
on  the  face  of  the  deed  to  lead  the  uses  that  there  is  ground 
for  amendment.  Pearson,  demandant,  Pearson,  tenant, 
Broughton,  vouchee,  1  H.  BL  IS.  But  by  the  deed  to  lead 
the  uses  recovery  may  be  amended.  Cross,  demandant. 
Grey,  tenant^  Pead  and  Another,  vouchees,  1  B.Ss  P.  137* 
And  although  the  amendment  was  contested,  an  advowsuQ 
omitted  in  the  recovery  was  allowed  to  be  inserted,  the  deed 
fo  |ead  th^  uses  having  the  word  '*  hereditament^,"  aud  th^ 
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PMcefdibgt,  *e.  '        '    kitentidii  to  pasa  the  advowson  also  appeariogi  MilUntake  v* 
•e2^IJSd"«  JolMe,  S  fi.  «  P.  580.  n.;    but  where  a  paririi  was  not 

not  named  in  the  deed  to  make  a  tenant  to  the  precipe,  it  was 

•    not  allowed  to  be  inserted  as  an  amendment  in  the  recovery, 
CluUerbupk,  demandaat,  Debary,  tenant,  Laogton,  voucbee, 
,         .  2  Taunt.  96 ;   hut  in  a  subsequent  case  the  court  allowed 
one  parish  to  be  substituted  for  another,  although  the  deed  to 
make  the  tenant  to  the  precipe  described  the  premises  merely 
as  lying  in  the  parish  proposed  to  be  expunged.    Flower  v. 
Bainwright,  5  taunt.  303. 
Recovery.    The  name  of  the  husband  of  a  vouchee,  who 
is  a  feme  covert,  not  allowed  to  be  inserted  in  the  recovery. 
Parson,    demandant.    Abbot,   tenant.    Knight    and  Others, 
vouchees,  1  Taunt.  478.    Where  a   rent  charge  which  had 
^  long  been  treated  as  merged  in  the  land  by  unity  of  posses- 

ion was  omitted  in  the  recovery,  the  court  allowed  it  to  be 
inserted.  Brett,  demandant.  Smith,  tenant,  Honeywood,  Bart, 
vouchee.  Id.  4S4:    So  also  by  inserting  a  messuage  recently 

built  upon  part  of  the  premises. ,  demandant,  Shaw, 

tenant,  Hawkins,  vouchee,  3  Taunt.  74. 

So  also  by  inserting  tithes  and  tenths  on  affidavit  of  the 
seisin  of  the  vouchee.  Suncox,  demandant,  Wakeford,  tenant, 
Itfarshid,  voocbae,  4  Tawni.  155. 

So  also  by  inserting  more  acres  of  land,  there  being  an 

excesaof  Acres  of.  wood  and  meadow,  and  too  few  of  land. 

Strong,  demandant,  Still,  tenant,  Drake,  vouchee,  4  Taunt. 

15i5«      See  also  Alexander,  demandant,  Bleasdale,  tenant, 

,  Stanford  and  Wife,  vouchees,  Jb.  734. 

So  also  by  inserting  a  parish  marked  in  a  map  in  tlje  margin 
of  the  deed  declaring  the~  uses.  Baxter,  demandant,  Baxter, 
tenant,  Newman,  vouchee,  4  Taunt.  249-  See  also  Sidney, 
demandant,  Hulme,  tenant,  Austin  and  Another,  vouchees, 
6  Taunt.  I77«  Where  other  insertions  allowed,  see  Collier, 
deiiui^dant,  ,    tenant,    Lord  Chesterfield,  vouchee, 

4  ToiUnt.  226.    Colville,  demandant^  Denison,  tenant,  Acton, 

vouchee,  Id.  749*    Jacob,  demandant, ,  tenant,  Duke 

of  Qevonsbire,  vouchee,  Id.  737*  Raahlagb,  demandant,  Lee, 
tepaot,  Smith,  vouchee,  Id.  855.  Sidney,  demandant,  Hulme, 
tepant,  Austin  and  Another,  vouchees,  1  Marth.  532.  But 
it  must  be  irresistibly  clear,  that  the  land  in  parishes  moved 
to  be  inserted  was  intended  to  be  passed.  Kinderley,  de- 
mandant, Domville,  tenant.  Sir  C.  W.  Bamfylde  and  Another, 
vouchees,  4  Taunt.  738.  And  therefore  where  tithes  did  not 
appear  in  the  deed  to  lead  the  uses,  amendment  hf  inserting 
them  was  refused,  Garle,  demandant,  Oram,  tenant.  Mason, 
vouchee,  £  Marik.  194 ;  uor  by  strikmg  out  ^  a  portion  of 
tithes,"  and  substituting  ''  all  the  tithes.'*  Ross,  demandant, 
Willshen,  tenant,  Woge,  vouchee.  Id.  195.  'But  according 
to  the  report  of  the  same  case,  6  Taunt.  489,  the  insertion- 
of  the  great  tithes  to  the  whole  estate  was  allowed.  Nor  by 
striking  out  the  aggregate  sum  of  several  rents,  and  inserting 
the  diierent  rents  or  sums  of  which  it  was  composed|  Dom" 
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fi)Ie,  geot.  dfi»«ndant,  Kinderley,  *  gent,  tenaofi  Earl  of  Co-  Proojedings,  &c. 
ventry,  vouchee.  Id.  264 ;  nor  b^  adding  ihe  name  of  one  of  ^f  aUowcd"or 
.  tlie  fMities  which  bad  been  omitted  in  the  ivarrant  of  attor-  lot. 
ii^y.  FoXy  demandant,  Beubow,  tenant,  Earl  Gower,  vouchee,  -    -^ 

€  Murtk.  328.  6  TawfU.  652.  See  also  Sieele^  demandant, 
Clenitelly  tenant,  Benn,  Youchee,  6  Taunt.  145.  Nor  can 
the  warrant  of  attorney  be  amended,  Forster,  demandant, 
F^rater,  tetvant,  Bolton  and  Wife,  vouchees,  Id.  373.  Horn, 

demandant, ,    tenant,    Rossiter,    vouchee,    4  Taunt. 

366.  Rolfe,  demaiidant^  Lacon,  tenant,  Anguish^  vouchee, 
5  Taunt,  2.  Dowse,  demandant,  Uoyd,  tenant,  Reeve, 
vouchee,  2  Marsh.  330.  And  the  recovery  was  amended  by 
transposing  the  names  of  ihe  demandant  And  tenant,  Roberts, 
deuismdaHt,  Robinson,  tenant,  2  Taunt.  222.  Also  by  trans- 
posing the  namea  of  attorney  and  vouchee,  Shaw,  demand- 
ant, Le  Blanc,  tenant,  Ramsay  and  Wife,  vouchees,  4  Taunt. 
98.      Qther   cases  where  traiisposition  allowed.    Shepherd, 

.  demandant,  James,  tenant,  Boughton,  vouchee^  Id.  226.  And 
also  by  striking  out  the  voucher  of  a  vouchee,  whose  acknow- 
ledgment was  taken  without  a  dedimus,  Rawlings,  demapdant. 
Price,  tenant,  Tom  and  others,  vouchees,  3  Tauni.  59*  ' 
Other  cases  where  striking  out  was  permitted,  Norris  v>  Desse, 
5  Taunt,  73.  Domville,  gent,  demandant,  Kiuderley,  gent, 
tenant,  Earl  of  Coventry,  vouchee,  2  Marsh.  264.  And 
also  by  inserting  an  additional  christian  tiame,  Anon,  tenant 
and, demandant,  O'Brien,  vouchee,  4  Taunt.  196. 

The  description  of  the  premises  mentioned  iii  a  common 
recovery  was  amended,  Kinderley,  demandant,  Domville,  te- 
nant, Bamfylde,  Bart,  and  another,  vouthees,  1  Taunt.  257. 
All  parties  were  alive  and  consenting,  and  affidavits  as  to  the 
description  of  thfe  premises  were  dkily  made,  S.  P.  Carew, 
voudiee,  ib*  Sod. 

Apil  where  a  recovery  may  be  further  amended,  see  Lan- 
caster^ demandant,  Wilmot,  tenant,  Boone,  vouchee,  1  J.  B. 
Mooix,  25. 

Raplication  amended  after  verdict  by  adding  similiter.  Sayer 
V.  Pocock,  Cawp.  407* 

amended  after  cause  had  been  made  a  remanet  for 

defect  of  jurors.  Say.  R.  285^ 

may  be  withdrawn,  and  plaintiff  may  reply  de  novo 


after  a  kpae  of  six  yiears.    Alder  v.  Chipp,  2  Burr.  756. 

After  verdict  plaintiff  cannot  alter  replication  and 


reply  fraud.  Bank  of  England  v.  Morrice,  2  Slra.  1002. 
Nor  after  nonsuit  will  the  court  allow  plaintiff  to  reply  de  novo. 
Hutchinson,  eiecutrix,  t>,  Brice,  6  Burr.  2692. 

But  after  verdict  plaintiff  will  be  allowed  to  add  a 


traverse  before  similiter.    Cooke  v.  Burke,  5  Taunt.  l64. 

Return.    Misprisions  of  the  clerk  in  returns  amendable  by 

14  JB.  III.  c  6.     8  H.  VI.  c.  12.  15. 
■  '    -  to  a  mandamus  cannot  be  amended  by  setting  forth 

a  new  constitution*    Rex  v.  The  Corporation  of  Grampound, 
,7  T.R.  699. 


ment  allowed  or 
not. 


S6  AMENDMENT;  Cases. 

Proeeedings,  &e.  jRiOHT,  Wbit  OF.    Demandant  DOt  allowed  to  amend  amis^ 

|njvhich  amend-  take  in  Christian  name  in  the  count,  though  clearly  appearing 

on  an  afiidavit  to  be  a  mistake.  Chart  wood  v.  Morgan,  1  N.R. 
64.  Nor  to  amend  his  count  by  introducing  «  step  in  the 
descent,  though  sworn  to  be  omitted  by  mistake.  Baylis  v. 
Manning,  ib.  233.  But  on  favorable  circumstances  to  be 
made  out  by  affidavit,  it  was  said  previously  to  the  above 
cases  that  the  count  may  be  amended.  Dumsday  v.  Sir  Ro- 
bert Hughes,  SB.SfP,  455. 

Roll.  Entry  on  the  roll  in  the  Treasury  may  be  amended.  IRex, 
V.  Atkinson,  4  East,  176.  n.  Res  v.  Aylett,  ib. 

Rule  of  Court  may  be  amended  on  motion. 

Scire  Facias  agaii<^st  Bail.  The  court  of  C.  P.  hath 
sometimes  refused  to  allow  sou  fa.  against  bail  to  be  amended 
where  by  such  amendment  the  bail  might  be  deprived  of  sur- 
rendering the  principal.  Hodgson  v.  Mitchell,  Bar.  26,  114. 
or  where  the  bail  are  entitled  to  take  advantage  of  irregu- 
larities.   Fulwpod  V.  Annis,  3  JB.  4r  P*  321. 

Scire  Facias  against  Bail  in  Error  may  be  amended 
by  the  record  of  the  recognizance.  Perkins  v.  Petit,  2B.^P* 
275. 

ON  Judgment.    Writ  and 

declaration  thereon  ordered  to  be  amended  conformably  to 
judgment  roU."^    Braswell  v.  Jeco,  9  Easty  316. 

Teste.  The  teste  of  a  judicial  writ  is  amendable.  Neville 
«.  Bates,  Yelv.  64.  Carty  t.  Ashly,  2  BL  918.  Boucbier 
V.  Whittle,  1  H.  BL  291.  Davis,  one,  &c.  and  Another  v, 
Owen,  1B.*P.342- 

Venire  may  be  amended,  Gilb.  C  P.  174. 

Venue,  Amendment  as  to,  in  an  action  on  Bribery  Act  al- 
lowed. Petre  v.  Craft,  4  East,  433.  Stroud  v.  Tilly,  2S/r. 
1162.    And  where  refused,  see  tit.  Venue,  sect.  III.  post. 

Verdict.  In  Spencer  v,  Goler,  C.  P.  said  a  verdict  could 
not  be  altered  unless  matter  appeared  upon  the  face  of  it  to 
shew  that  such  alteration  would  be  according  to  the  intent  of 
the  jury.     See  tit.  Postea,  in  this  table,  ante,  page  52. 

If  verdict  be  given  for  a  larger  sum  than  the  amount  of 
the  damages  laid  in  the  declaration,  and  error  be  brought  on 
that  account,  court  will  allow  a  remittitur  of  the  excess  on 
payment  of  the  costs  in  error.  Pickwood  v.  Wright,  Iff.  BL 
643. 

The  court  will  rectify  the  verdict  on  a  penal  statute  (that 
of  usury)  by  judge^s  notes.  Manners,  q.  t.  v,  Postan,  SB.is  P- 
343 ;  but  where  the  evidence  applied  to  bad  and  good  counts 
ip  the  declaration,  Lawrence,  J.  said  the  plaintiff  ought  not 
to  be  at  liberty  to  amend  by  the  judge's  notes.  Holt  v. 
Scholefield,  6  T.  R.  693. 

Where  a  verdict  was  taken  generally  for  the  plaintiff,  the 
court  refused  a  motion  for  leave  to  enter  the  verdict  on  par- 

^  ticular  counts,  according  to  the  evidence  on  the  judge's  notes, 
after  a  lapse  of  eight  years,  and  after  the  judgment  bad  been 
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reversed  in  error /or  a  defect  in  one  count.   Harrison  v.  King,  Proceedings,  &o« 

Bat  verdict  cannot  be  amended  on  the  notes  of  an  arbi*  ^^^      ^^     ^ 
trator.    Scougall  v.  Campbell,  iChit.  R.  283. 

And  ahhongh,  by  the  judge's  notes,  it  may/  yet  the  appli-  ^ 

cation  must  be  made  to  the  particular  judge,  and  not  to  the 
court.  Id.  ib.     Graham  v.  Bowham,  Id.  284.  n. 

Wbit.  Writ  cannot  be  amended  without  being  re-sealed. 
Israel  v.  Middleton,  Id,  319.  n. 

And  not  by  adding  the  name  of  another  party.  Adamson 
V. ,  Id.  369.  ti. 

And  where  there  is  a  mis-joioder  of  counts,  and  one  count 
is  partly  trespass  and  partly  case,  and  one  count  is  entirely 
trespass,  the  verdict  may  be  amended  according  tb  the  evi- 
dence.    Harris  V.  Davis,  Id.  625.  n. 

Continuances  may  be  entered  after  verdict.  Doe  d.  Mears 
V.  Dolman,  iT.R.GiS. 

PRACTICAL  DIRECTIONS. 

AwtaidmeHi  may  be  wiode  eiiher  by  a  judge  on  mmmom^  cr  by  moltoii. 
See  therefore  titles  MoTioK,  Summons,  post,  and  the  observations  at 
the  commencement  of  the  present  Title. 

AMERCEMENT.  Formerly  if  the  sheriff  failed  in  obeying  the 
writs,  rules,  or  orders  of  tlie  court,  he  might  be  amerced;  but 
this  practice  has  been  superseded  by  Attachment,  which  see. 

ANCIENT  DEMESNE.  See  tit.  Accbdas  ad  Curiam,  ante, 
9nd  Recordabb  Facias  Loquelam,  po5^ 

ANNUITY^  Jction  of.  Now  superseded  by  the  action,  on  the 
covenant  or  agreement,  on  which  it  may  be  granted. 

• — .— .     Three  annuity  acts,   t»z.  stat.  17  G.  III.   c.  26. 

Stat.  53  G.  III.  c.  141.  and  stat.  3  G.  IV.  c.  9^,  are  now  in  force ; 
the  first,  with  reference  to  annuities  granted  after  the  passing  of  that 
act,  and  antil  the  passing  of  the  succeeding;  the  next,  with  refer- 
ence to  those  annuities  granted  after  the  act  last  specified;  and 
stat.  3  G.  IV.  c.  92.  which  is  merely  explanatory  of  the  statute 
immediately  preceding  it. 

By  stat.  17  Geo.  III.   c.  26.  s.  1.     ''a  memorial  of  every   Abntmct  ofttat. 
deed,  bond,  instrument,  or  other  assurance,  whereby  any  annuity  17  O.  III.  c.  S6. 
or  rent-charge  shall  be  granted  for  one  or  more  life  or  lives,  or  "*  ^ 
for  any  term  of  years,  or  greater  estate  determinable  on  one  or 
more  life  or  lives,  shall,  within  twenty  days  of  the  execution  of 
such  deed,  &c.  be  enrolled  in  Chancery,  which  memorial  shall 
contain  tbe  day  of  the  month  and  the  year  when  such  deed,  &c. 
bears  date,  and  the  names  of  all  the  parties,  and  for  whom  any  of 
them  are  trustees,  and  of  all  the  witnesses ;  and  shall  set  forth  the 
aiinaal  sum  or  sums  to  be  paid,  and  the  name  of  tbe  person  for 
whose  life  tbe  annuity  is  granted,  and  the  consideration  for  grant- 
ing tbe  same,  otherwise  every  such  deed,  &c.  shall  be  void." 

And  by  clause,  sec.  3.  **  in  every  deed,  &c.  whereby  any  an- 
noity  or  rent  charge  shall  be  granted  or  attempted  to  be  granted, 
the  cousideration  really  and  bond,  fide,  (which  shall  be  in  money 
only),  and  also  the  name  or  names  of  the  person  or  persons  by 
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Abstract  of  stat. 
53  O.  III.  c  141. 


fdiQin  tmd  on  wbote  bdbalf  tbe  said  consideration,  or  any  part 
thereof,  shall  be  advanced,  shall  be  fbllj  adH  truly  set  forth  and 
described  in  wofdis  at  full  lengih  ;  and  in  case  tbe  same  shall  not 
be  fully  and  truly  set  forth,  &c.  every  such  deed,  &c.  shall  be 

And.  by  sectioo  4.  *^  if  any  part  of  the  considefatton  shall  be 
retiuued  to  the  person  advancing,  the  same,  or  in  case. the  consider- 
ation or  any  part  of  it  is  paid  in  notes,  if  any  of  the  notes/  with 
the  privity  and  consent  of  the  person  advancing  the  same,  shall 
not  be  paid  when  due,  or  shall  be  cancelled  and  destroyed  without 
being  first  paid  ;  or,  if  the  consideraUon  or  any  part  of  it  is  paid 
in  goods ;  or  if  any  part  of  the  consideration  is  retained  on  pre- 
tence of  answering  the  future  payments  of  the  annuity,  or  any 
other  pretence ;  in  all  or  any  of  the  aforesaid  cases  the  person  by 
whom  the  annuity  or  rent-charge  is  made  payable  may  apply  to 
the  court  in  which  any  action  is  brought  for  payment  or  judgment, 
entered  by  motion,  to  stay  proceedings  on  the  judgment  or  action ; 
and  if  it  shall  appear  to  the  court  that  such  practices  as  aforesaid, 
or  any  of  them  have  been  used,  the  court  may  order  the  deed,  &c. 
to  tie  cancelled,  and  the  judgment,  if  any  has  been  entered,  to  be 
vacated/' 

3y  Stat.  53  G.  III.  c.  141.  s.  1.  tbe  statute  17  G.  IIL  c.  26. 
is  repealed,  except  so  fiM*  as  regards  any  annuicies  or  rent-charges 
which  have  been  granted  before  the  passing  stat.  53  G.  1X1. 
c.  141. 

By  s.  2.  '^  within  thirty  days  after  the  execution  of  every  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  annuity  or  rent- 
charge  shall,  after  the  passing  of  the  act,  be  granted  for  less  or 
more  fife  or  lives,  or  for  any  term  of  years  or  greater  estate, 
determinable  on  one  or  more  life  or  Kfes,  a  memorial  of  the  date 
of  every  such  deed,  &c.  of  the  names  of  all  tbe  parties,  and  of 
all  the  witnesses  thereto,  and  of  the  person  or  persons  for  whose 
lift  or  lives  such  annuity  or  rent-charge  shall  be  granted,  and  of 
die  person  or  persons  by  whom  die  same  shall  be  beneficially 
received,  tlie  pecuniary  consideration  or  considerations  for  granting 
the  same,  and  the  annual  sum  or  sums  to  be  paid  shall  be  inroUed 
in  Chancery,  in  the  form  or  to  the  effect  specified  in  the  act,  with 
MKb  alterations  therein  as'  the  nature  and  circumstances  of  any  par- 
ticular case  may  reasonably  require,  otherwise  every  aiich  deed,  &c. 
shall  be  void  to  all  intents  and  purposes.'' 

The  form  specified  in  the  statute  contains  eight  colimmsy  headed 
respectively,  (l)  Date  of  the  mstmment.  (2)  Nature  of  iostni- 
raent.  (3)  Names  of  parties.  (4)  Names  of  witnesses,  and  of 
what  place ;  but  see  stat.  3  G.  IV.  c.  92,  post.  (5)  Name  or 
names  of  persons  by  whom  annuity  or  rent-charge  to  be  beneficially 
received.  (6)  Person  or  persons  for  whose  life  or  lives  the  annuity 
or  rent-charge  is  granted.  (7)  Consideration,  and  how .  paid. 
(8)  Amount  of  annuil^  or  rent-charge. 

By  s.  d.  *'  Gompames  may  be  described  by  their  usual  firm,  or 
name  of  trade." 

By  f.  4.  '*  in  every  deed,  8cc.  where  the  person  to  whoai  auch 
anniu^,  8cc.  shall  be  granted  or  secured  to  be  paid,  shall  oot  be 
beneficially  interested/  the  name  of  the  peraop,  &c.  lutended  to 
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take  Aewuiiiitybeiieficidly  shall  be  described  ia  ibe  entolinenty . 
otherwise  such  deed,  &c.  to  be  void." 

By s,  5.  ''copies  of  deeds/ &c.  shall,  on  twenty^one  days 
Dodce  being  given  to  the  fwrson  for  the  tii»e  being  entitled  to  svch 
aaniiitj,  unless  prevented  by  fire  or  accident,  be  sent  to  the  person 
by  whom  the  annuity,  &c.  shall  be  .granted,  and  requiring  the 
same,  who  is  to  pay  sixpence  per  hundred  words,  and  abo  the 
reasonable  costs  of  sending  ior  delhierii^  the  same ;  and  such  per* 
Mn  may  examine  the  same  with  die  original.  In  cnsei  of  refusal 
to  deliver  such  copies,  any  judge  of  K.  B.  or  C.  P.  may  make 
an  order  fcnr  the  production  of  the  instruments,  and  for  suffering 
the  complainant  to  take '  copies  thereof,  and  examine  the  same  or 
the  copies  with  the  originals,  and  otherwise  in  the  premises  as  to 
such  judge  shall  seem  meet.'' 

Sec  6.  then  states  in  what  cases  proceedings  against  a  grantor 
of  an  mnuity  shall  be  stayed  by  motion,  &c.  in  the  court  in  which 
action  AM,  be  brought  for  payment,  &c.  1.  If  any  part  of  the 
comideration  shall  Im  returned  to  the  party  advancing  the  same. 
S.  If  any'  part  of  the  consideration  shall  be  paid  in  notes  which, 
widi  the  firivity  and  consent  of  the  person  advancing  the  same, 
abail  not  be  paid.  3.  0#  cancelled  or  destroyed  without  being 
paid.  4.  Or  if  consideration  expressed  to  be  paid  in  money,  but 
the  same  or  any  part  thereof  shall  be  paid  in  goods.  5.  Or  if  the 
cmmderaCaes  oi  any  part  shall  be  retained  on  pretence  of  answer- 
log  future  payments  of  the  annuity,  or  any  other  pretence. 

By  s.  8*  ''*  contracts  for  the  purdiase  of  annuities  by  persons 
under  Bge  are  void,  and  endeavouring  to  induce  infants  to  grant 
aaouitiea  is  macb  a  misdeDUBanor,  punishable  by  fine,  imprison- 
ment, or  other  corporal  punbhment/' 

By  f.  9.  **  Solicitor,  acrivener,  broker,  and  other  person  taking 
more  thaa  lOs.  per  ceni.  for  soliciting,  &c.  the  lf»n,  &c.  guilty  of 
a  njisdemp^uor,  and  punishable  by  fine  and  imprisonment,  or  one 
of  them,  at  the  discretion  of  the  court  And  the  person  who 
shall  have  paid  ihe  money,  gratnity,  or  reward,  shall  be  a  compe- 
tent witness." 

By  f.  to.  and  last,  '*  The  act  is  not  to  extend  to  Scotland  or 
Irekiod,  nor  to  imy  annuity,  &c.  given  by  wiU,  or  by  marriage 
letdcment,  vor  for  the  advancement  of  a  child,  nor  to  any  an- 
naity,  &c.  secured  upon  freehold  or  copyhold  land  of  efnalor 
gicater  val^  than  the  annuity,  or  secured  by  actuid  transfer  of 
stock,  the  dividends  whereof  are  of  an  equal  or  greater  value  than 
the  annuity ;  nor  to  any  voluntary  annuity  granted  without  regard 
U>  pecnniairy  cousidieratiw  pr  money's  worthy  aor  to  any  antnuity 
granted  by  any  body  corporate  or  any  authority  or  trust  created  by 
set  of  parliament.'^ 

By  sut.  3  G.  IV.  c  99.  ^.  1.  it  is  declared,  that  by  the  statute 
53  6.  111.  no  further  or  other  desertion  of  the  subscribing  wib- 
ness  or  witnesses  to  any  deed,  8cc.  is  required  in  the  memorial 
Mdes  the  names  of'  aU  iucH  fBnirieisee. 

By  s.  £•  ^  every  deed,  8cci,  a  memorial  of  which  shall  have 
been  enrolled  pursuant  to  stat.  d3  G.  III.  notwithstanding  die 
offlisrion  to  enrol  ^0J  o(ber  <)^d,  .&<;,  obaU  be  valid,  pot;witbsta94r 
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Objections  mast 
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ing  a  memorial  of  any  other  deed,  &c.   for  securing  the  same 
annuity  tthall  not  have  been  enrolled  pursuant  to  the  act/' . 

By  S.3.  *'  not  to  give  any  other  validity  to  any  deed,  8ic. 
which  shall  have  been  enrolled  than  such  deed.  See.  would  have 
bad  if  any  deed,  &c.  for  seciving  the  same  annuity ,  of  .which  tlie 
memorial  shall  not  have  been  duly  enrolled,  had  never  been  ex- 
ecuted/' 

By  the  last  section, ''  the  act  is  not  to  give  effect  to  any  deed,  8cc. 
declared  void,  or.  to  affect  any  proceedings  at  law  or  in  equity, 
commenced  and  then  depending,  upon  the  ground  of  any  defect  in 
the  memorial  in  not  describing  tne  witnesses  therfito,  otherwise 
than  by  names,  for  avoiding  any  such  deed,"  &c.*'^ 

Only  practical  points  should  find  place  here ;  yet  some  others 
will  be  inserted  for  the  guidance  of.  the  attorney  as  to  the  general 
principle  upon  which  the  court  has  interfered  upon  motion.  And 
altliougb  no  action  shall  have  been  brought  for  the  recovery  of  the 
annuity,  yet  the. court,  in  virtue  of  its  general  jurisdiction,  will 
inquire  into  the  validity  of  a  warrant  of.  attorney  or  judgment ; 
and  if  the  statute  have. not  been  observed,  the  warrant  of  attorney 
will  be  vacated,  or  the  judgment  set  aside.  Ex  parte  Chester, 
4  2\  R.  694.  Uaynes  v.  Hare,  1  H.  BL  659.  Steadman  v. 
Purchase  and  Cox,  QT.  JR.  7^7*  Van  Braam  t^.  Isaacs,  1 J3.^  P. 
451. 

But  where  a  warrant  of  attorney  was  given  to  enter,  up  judg- 
ment in  C.  P.  and  by  mistake  it  was.  entered  up  in  K.  B.,  this 
court  would  only  vacate  the  judgment.    6  Etui,  241.     . 

There  is  some  discrepancy  between  the,  cases  upon  the  point 
whether  the  court  will  or  not  interfere  to  set  aside  or  cancel  tfi2/ the 
deeds,  &c. ;  but  the  more  recent  decision  upon  it  is,  that  only  the 
deed  which  is  defective  in  itself,  or  in  .its  memorial  will  be  set 
teide.  Brown  v.  Rose,  \Manh.  478.  &TaunU.  124.  .S.C. 
And .  see  Ex  parte  Chester,.  4  T.  £.  694.  The  opposing  cases 
are  noted  in  1  Tidd^  511. 

It  does  not  seem  expedient  in  this  place  to  state  the. few  points 
which  have  been  determined  upon  statute  53  G,  III.  c.  141.  those 
being  referrable  to  matters  of  description  of  the  interests  of  the 
parties  or  of  tb&  nature  of  the  securities.  See  Barber  t?,  Gamson^ 
4B.Sfjl.2S.,  Yems  v.  Smith,  S  Id.  206.  or  as  to  .the  consider- 
ation, Drake  v.  Rogersi  4  J.  B.  Moore,  402.^ 

When  a  rule  to  shew  cause,  is  obtained  in  King's  Bench,  the 
several  objections  to  the  annuity  intended  to  be  insisted  upon  at 


*  The  above  statutes  indicate  gene* 
rally  the  groands  npon  which  objections, 
to  a  grant  of  an  annuity  wiU  l>e  enter- 
tained. The  decisions  upon  the  statute 
first  abstracted  are  numerous,  and  some- 
times conflicting;  so  much  so,  as  proba- 
bly to  occasion  tlie  passing  of  the  statute 
hS  G,  III.  c,  l4l.'  secondly  abstracted^; 
explained  and  amended  by  stat.  5G.  IV. 
c.  9S.  By  these  last  statutes  ao  aonnity 
transaction  is  simplified/  and  what  the 
memorial  must  contain  is  defined ;  it  is 
toot  very  likely  therefore,  that  the  later . 


act  will  become  so  prolific  injispplicationa 
to  the  court  npon  mere  formal  poiots  as 
tlie  first, too  frc(|uenUy,  was.  Upon  mere 
formal  points  not  at  all  affecting  the 
moral  or  the  transaction,  we'  know  that 
the  courts  have  been  sought  to  be  made 
the  instrument  of  inflicting  creat  wrong 
upon  meritorious  parties ;  and  not  seldom, 
when  the  court  has  been  caUed  upon 
so  to  interfere,  it  has  openly  regretted 
the  being  bound  by  a  senseless  statute  to 
pronounce  against  an  annuity  others  isa 
unimpeaohable*  • 
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tde  lime  of  moving  to  make  the  rule  absolute  must  be  inserfecf  in 
the  rule  nisi.    R.  G.  T.  42  G.  III.  2  East,  567. 

The  application  to  the  court  should  be  made  by  the  grantor  of  By  w^om  appli- 
the  annuity ;  though  it  should  seem  that  any  person  whose  relation  cation  to  be 
to  the  grantor  could  be  injured,  may  make  the  application,  for  ^^  ^' 
in  this  case  the  court  vacated  the  judgment  on  an  annuity  bond, 
sod  the  execution  issued  thereon  at^the  instance  of  a  third  person, 
judgment  creditor.  Saundera  v.  Hardinge,  clerk,  5  T.  R.  9-  but 
another  case  seems  to  limit  this  interference  of  the  courts  to  judg- 
ment creditors ;  for  where  one  bad  assigned  a  lease  as  a  collateral 
security  for  the  payment  of  an  annuity,  ahd  had  afterwards  sdld 
bis  interest  in  die  same  lease  to  a  bond  fide  purchaser,  and  although 
the  memorial  of  the  enrolment  of  the  annuity  was  defective,  an 
application  on  the  behalf  of  such  purchaser  for  the  liancelling  the 
previous  iassignment  to  the  grantee  Of  the  annuity,  was  refused. 
Garrood  v.  Saunders,  6  T.  R.  403.  but  the  deed  is  void,  ib.  and 
jex  in  a  case  Ex  parte  Mackreth,  2  East, -563.  the  annuity  was  set 
aside  by  a  person  not  a  judgment  creditor.  On  this  point,  there- 
fore, the  practice  seenis  undefined. 

The  motion  must  not  be   ''  to  order  an  annuity  bond  to  b^  Forms  of  motion, 
delivered  up  to  be  cancelled.''    Symonds  and  Wife  t;.  Coboume, 

1  jB.^T  P*  482.  and  Eyre,  C.  J.  said  '*  the  motion  should  have 
been  to  stay  proceedings;  perha)[)s  that  might  not  have  been 
granted,  but  the  defendant  put  to  plead  the  circumstances." 

The  Annuity  Act  does  not  give  a  summary  jurisdiction  over  Jmisdiction  of 
those  judgments  obtained  in  the  ordinary  course  of  law  on  any  ^^  ^^^  liauted. 
instrument  for  securing  the  same.     Buck  and  Others,  executbrs, 
r.  Tyte,  7T.  R.  495.  and  where  there  has  been  acquiescence  under  Acquiescence, 
a  judicial  proceeding  the  court  will  not  interfere.    Withey  r. 
Wooley,  Id.  540. 

A  fine   levied  to  secure  an  annuity  will  not  give  the  court  A  fine  will  not 
summai7  jurisdiction  over  an   annuity.       Crawford    v.  Craines,  8l^«  jorUdictioo. 

2  H.  Bl.  438. 

Where  a  warrant  of  attorney  for  securing  an  annuity  was  to  MThere  motiou 
remain  as  a  security  in  the  hands  of  a  grantee  until  a  sum  of  money  refused, 
agreed  to  be  accepted  in  lieu  of  the  annuity  should  be  paid,  C.  P. 
refused  to  order  such  warrant  of  attorney  to  be  <leliv€red  up  to  be 
cancelled.     Goring,   Bkrt.  r.  Welles,    1  JB.  ^  P.  395.     And  see 
Barber  v.  Gamson,  4B.8fJl.2S], 

The  court  will  direct  a  warrant  df  attorney  to  be  set  aside  though  Where  coart  set 
no  action  be  commenced.     Ex  parte  Chester,  4  T.  R.  694.     See  ^""^l^J  *"^'' 
also  1  B.Sf  P.  66.  n.  but  the  memorial  needs  not  state  the  name 
of  the  party  in  whose  favor  it  is  given.     Yems  v.  Smith,  3  JB.  SfA. 
906.    And  see  Ranger  v.  Chesterfield,  5M.8^S.  2. 

If  a  rule  for  setting  aside  annuity  nisi  be  discharged  upon  the  Rale  nin  dis- 
merits,  such  a  decision  is  conclusive,  though,  new  objection  shall  charged  on  merits 
be  taken  to  the  annuity.     Greathead  v.  Bromley,  7  T.  R.  455. 

And  if  one  court  hath  decided  upon  the  merits,  suqh  a  decision  Decision  of  one 

is  conclusive  upon  other  courts.      Hart  r.  Lovelace,  6  T.  ,R.  «<>"''*  conclnslve 
471  ..  .  opon  others. 

'Where  a  reprelentation  of  facts  upon  which  an  application  is  Where  the  conrt, 

made  Co 'set'  aside  an  annuity  could' only  be  answered  by  persons  on  account  of 
■        ,,11  '11  -i*-  death,  will  not  in- 

who  are  dead,   the  court  wuJ  not  utterfere  m  a  summary  way.  i^rfe/e. 


Where  it  wUI, 
even  thoagb 
twenty  yeara  be 
past. 


Attolacheab 

I 

Where  an  an- 
Botty  will  not  be 
set  aside, 

Execnton  of 
grantee. 

What  discretion- 
ary in  the  coort. 

Kiltefce  wiU  tUHt 
▼itiate  annuity. 

Principal  and 
interest  may  be 
recovered  tbooffh 
■nnoity  set  aside. 

•tnmt  may  be 
vecovered. 


Wben  surety  is 
discharged. 


What  may  be  set 
off  by  grantor. 

Where  assumpsit 
wiUlie. 
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Hayaes  t;.  Hare,  1  H.  BL  659«  S.  P.  Poole  <?.  Cabanes,  8  TvH 
328.    Ex  parte  Maxwell^  2  East,  85. 

But  where  objections  to  the  memorial  arise  independently  of 
testimony  lost  by  death  or  delay, .  the  court  will  interfere  even  at 
thQ  distance  of  twenty  years.  In  this  caise  the  memorial  stated 
that  the  securities  were  witnessed  by  four  witnesses,  whereas  the 
fact  was  that  three  of  the  securities  were  witnessed  by  two.  Ex 
parte  Mackreth,  ^East,  563.  S.P.  Van  Braam  t?.  Isaac,  \B.i§P. 
451. 

Laches  of  the  party  applying  is  not  of  itself  an  answer  to  the 
application.    Grunt  v.  Foley,  T.  ^  G.  III.  K.  B,  iTidd,  51 1. 

An  annuity  paid  without  otyection  for  six  years,  9emble  cannot 
be  set  aside  for  matter  arising  dehors  the  memorial.  Ex  parte 
Maxwell,  9.  East,  85. 

In  the  case  of  an  execution  of  grantee,:  an  annuity  was  set  aside 
without  costs.    Dickinson^  executor,  8lc.  v.  Boyne,  1 B.  .4r  P-  335. 

The  interference  of  the  $;ourt  as  to  cfmcelliiig.  the  securities, 
where  bills  were  given  in  part  of  the  consideration^  shall  have  been 
unpaid  is  discretionary.     Cheek  v.  Tower,  1  Taunt.  372* 

A  mere  clerical  mistlike  in  the  memorial  will  not  vitiate  the 
annuity.    Ince  t;.  Everard,  &r.  jR.545.  , 

The  act  of  parliament  only  vitcatine  the  annuity,  g^ntee  is  not 
precluded  from  reoovering  the  principal  and  interest  due  on  the 
sum  originally  advanced :  the  following  are  some  of  the  decisions 
as  to  this  point. 

If  the  consideration  shall  have  been  partly  an  old  debt  due 
bon&fide  for  goods  sold  and  the  remainder  money  paid,  the 
prantee  may  recover  the  whole;  if  the  annuity  be  set  aside  for 
mformality  in  the  reg^tertng,  1 T.  R.  732.  but  query  if  the  former 
debt  had  been  colourable,  or  the  goods  sold  but  a  few  days  before 
the  triinsaction  i  lb. 

In  case  of  an  annuity  bmg  set  aside.for  defective  registering, 
a  surety  only  is  not  liable  to  be  called  upon  fpr  payment  of  prin- 
cipal or  interest  due  on  the  sum  originally  advanced.  Stratton  v. 
Rastall,  2  T.  R.  366. 

The  granftor  of  an  annuity  so  vacated  may  set  off  the  payments 
made  in  respect  of  such  annuity.    Hicks  v*  Hicks,  3  East,  12. 

Where  the  warrant  of  attorney  was  directed  to  be  delivered,  up 
to  be  cancelled,  and  the  judgment  thereon  was  set  aside,  it  was 
determined  that  assumpsit  would  lie,  and  that  the  grantor  was 
not  to  be  put  to  his  action  on  the  other  securities.  Scurfield  v. 
Gowland,  6  East,  041. 

See  tit.  Warjeiamt  of  Attornbt,  sec.  IL  post. 

PRACTICAL  DIRECTIONS. 

Ijf  the  atmuity  be  supposed  void  or  voidable  upon  merits,  a  fuU  qfidu' 
ffit  of  alt  the  circumstances  intended  to  be  relied  upoh  on  the  appHcation 
to'  vacate  the  same,  should  be  made;  and  if  proeelBdings  kttx>e  been 
ebmmenced  ineitker  rfthe  courts,  tke  affidavit  should  be  entitled  m  the 
cause»^^Give  this  qffidavit  and  a  brief  of  instructions  to  serjeani  or 
eoimseV  to  mMe  for  a  ruteto  sihMo  eotcss  wkn  the  proeeedm^  should 
uiH  bu  Hajfedj  the  judgment  vacated,  and  the  wammt  ef  .aHatmaf 
delivered  tq^  tobe  caneeUed.    If  upon  drfeetive'  mmofialf  jyc.  the  at- 
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imAm  of  the  eomrt  ihauld  be  draum  thereto  by  office  copy  properbf 


The  grmmds  of  obfeetUm  to  the  annuiiy  are  to  be  stated  in  the  ruk 
nisi  OS  above  mentumed, 

Smee  the  pauing  of  the  late  act  53  6.  III.  c.141.  objeetionB  to  a 
gmi  of  an  annuity  on  the  ground  of  defective  memoriah,  are  kn  likely 
to  be  very  frequent ;  but  if  objection  be  intended  to  be  taken,  get  tin 
<fice  copy  of  the  memorial  as  abovCy  and  annex  H  to  the  affidavit  df 
the  facts  necessarily  to  be  stated,  to  shew  a  vartaHon  of  the  memorial 
from  the  securities  by  which  the  annuiiy  hath  been  granted. 

On  the  part  of  the  grantee  of  the  annuiiy,  an  office  copy  of  the  <0F- 
dttcit  upon  which  the  rule  nisi  was  granted  must  be  obtained  of  the  clerk 
<f  the  rules  K.  B.  or  secondary  C.  P.  An  affidavit  may  be  made  in 
fiMicer,  or  it  may  be  otherwise  shewn  that  the  acts  have  been  observed*  . 

For  farther  general  instractfons,  see  tit.  Motion,  post. 

APPEAL.    An  attorney  loaea  his  privilege  where  mpeal  is  brought.  What. 
1  TAW,  77. 

APPEARANCE^  Common,  Entering  appearance  to  a  special 
capiaa,  unl>ailahle  K.  B.  or  to  a  capias  in  C.  P.  with  the  filacer 
{mper  to  each  count.    See  tit.  Bail;  Common  Bail,  post» 

An  act  or  proceeding  of  the  same  import  as  that  of  filing  com- 
mon baily  or  the  ^rst  act  xif  a  defendant  in  defending  a  suit  or 
action  not  bailable  commenced  against  him  by  original  writ  K.  B*. 
.f    •  Where  the  defendant  is  served  with  a  copy,  he  must  cause  a  Wlien8tat.5G.IL 
common  appearance  to  be  entered  on  the  return  day  of  the  process,  ^'  ^^* 
.^  witbia  eight  days  after. 

In  1  SelloUf  96.  a  ^tiery  is  made  aa  to  whether  the  defendant  be  Qy*  as  to  penalty 
not  liable  under  9  &  10  W.  III.  e.  25.  s.  33.  to  a  penalty  of  51.  for  not  appearing. 
>   for  not  appealing. 

The  eigDt  dtays  are  to  be  eompoted  from  the  retam  of  the  capias.  How  time  com- 
and  not  from  the  quarto  die  post ;  e.  g.  if  the  process  be  returnable  P<>^^« 
in  eight  days  of  St.  Hilary,  the  €Oth  January,  the  appearance  for 
the  defendant  may  be  entered  at  any  tiaw  before  or  on  the  28th.  ' 

A  common  appeareoce  being  entered  by  the  defendant  cures  all  Appearance 
defects  in  the  mesne  ptdeess.  Wade  v.  Wadman,  Bar.  167.   Uoyd  ^"»  ^^^^"^^  *« 
V.  Williams,  3  ffils.  141.     Hole  v.  Finch,  £  mis.  893.    Doe  r.  ""^'^  ^^"^^ 
Butcher,  9  T.  R.  61 1.     iChit.  R.  129.  n.    So  also,  even  an  at- 
tomey's  undertaking  to  appear.  Id.  it.  tamen  quare  f 

If  husband  and  wife  be  sued,  the  husband  must  appear  for  both.  In  case  of  hns- 
Coffins  V.  Shapland  and  Wife,  Bar.  412.   and  if  the  husband  band  and  urife. 
appear  for  himself  only,  plaintiff  cannot  sign  judgment  as  if  no 
proper  appearance  had  been  entered.    Clarke  9.  JNorris  and  Wife, 
IH.  B/.  235. 

If  defendant  act  as  if  an  appearance  had!  been  entered  he  shall  'When  defendant 
not  be  allowed  « it»iiA  lipon  the  want  of  it.   WilKnms  v.  Sirahan,  2ee"id  W 

1  New  Rep.SdO^  ""'  '  Entered. 

An  attorney  i«  bound'  by  bis  undertaking  to  efifer  a  common  Attorney  nnder- 
app^rance.  R.  M.  l9S4^  LorynH^  t.  Hollister^  I  Str.  693.  taking  to  appear, 
1  C*i.ll;  129- n..  ^  ^""^• 

Qsiesy.  Whether  the  undertaking  need  be  in  writing*     iSel.  Qy* 

Accepting  the  declaration,  an  ufidiefrtaking'  to^  ^pfHUt^    I  Sel.  ^^^^  *^     ' 

^a^^k^s  ^wa4#^#4a#"w     aw'     ^sav 

.^'^.V.v^  vndertakiag. 
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stmt  If  O.  I. 
CS9. 


Whtttk  it  may  be 
entered  accord- 
ing to  die  Btatate. 


No  uf  moraadnm 
necciMiy. 


PRACTICAL  DIRECTIONS. 

Formerly,  viz.  before  stat  13  E.  I.  defendants  usually  appeared  in 
person,  but  now  they  may  appoint  attomies* 

The  common  appearance  must  be  entered  of  the  term  the  writ  is 
returnable,  with  the  Jilazer  K.  B.,  or  with  the  Jilazer  of  the  county  to 
tpAtcA  the  writ  issues,  in  a  book  kept  for  that  purpose  ;  pay  2s.  6d,  and 
4d,  additional  for  every  defendant  exceeding  one* 

At  the  time  of  entering  the  common  appearance  a  memorandum  or 
.  warrant  to  defend  must  be  filed,  pursuant  to  stat.  25  6*  IIL  c.  80; 
See  tit  Memorandum  or  Warrant,  post. 

If  the  proceedings  be  by  attachment  of  privilege  or  bu  bill,  the  ap* 
pearance  must  be  entered  with  the  prothonotary  instead  of  the  filazer. 

And  although  a  corporation  may,  in  ordinary  cases,  act  only  under 
their  common  seal,  yet  tlie  City  of  London,  for  example,  makes  an 
attorney  every  year  by  warrant  of  attorney  in  K.  B.  without  sealing  or 
signing ;  and  being  by  record,  the  corporation  is  estopped  from  saying 
it  u  not  iU  act.    See  1  Tidd,  106. 

See  titles  Infant.    Prison  br«  post. 

Other  points  relating  to  Appearance  will  be  fovnd  under  appro- 
jpriate  titles. 

FORM. 

[County.]   To  wit. 

Appearance  for  Richard  Roe,  ats.  John  Doe  to  a  capias  retam- 
able  in  eight  days  of  St  Hilary, 

T.  S.  defendant's  attorney. 
—  day  of———,  18 

To  be  written  on  a  sUp  of  paper. 

APPEARANCE,  Of  entering  the  same  by  the  plaintiff,  according 
to  tk^  statute. 

By  Stat  12  G.  I.  c.  9Q^,  altered  by  stat.  SG.  II.  c.  27.  ''If 
the  defendant  having  been  served  vvilb  process  shall  not  appear  at 
the  return  thereof,,  or  witliin  eight  days  after  such  return,  the 
plaintiff,  upon  affidavit  of  the  service  of  such  process  made  before 
a  judge  or  commissioner  of  the  court  for  taking  affidavits,  or 
before  tbe  proper,  officer  for  entering  common  appearances,  or  his 
deputy,  affidavit  to  be  filed  gratis,  may  enter  a  common  appear- 
ance, or  iile  common  bail  for  the  defendant,  and  proceed  thereon 
as  if  such  defendant  had. entered  his  appearance,  or  filed  common 
bail ;"  by  which  statute  a  defendant  may  deposit  a  certain  amount 
instead  of  giving  bail. 

See  tit.  Arrest  for  Debt,  post,  where  this  statute  is  more 
fully  abstracted. 

If  the  writ  be  returnable  the  20th  January,  the  defendant  has 
the  whole  of  the  28th  to  enter  an  appearance ;  if  he  do  not,  pfaiin- 
tiff  may,  pursuant  to  the  statute,  enter  the  same  for  him  on  or 
after  the  29th,  but  not  after  the  second  term  after  the  return  of 
the  process.  Smith  v.  Painter,  2  T.  JR.  719*  Davis  v.  Hughes, 
7  Id.  206. 

No  memorandum  or  warrant  to  defend  is  necessary  to  be  filed 
by  tbe  plaintiff  in  this  case. 
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Slat.  43  Geo.  III.  c.  46.  $.  ^,  by  which  statute  a  defendant  Where  entered 
may  deposit  a  certain  anonnt  instead  of  giving  bail ;  see  tit.  Ar-  on8tat4SG.  III. 
RBST  FOR  Debt,  po9t,  where  this  statute  is  more  fully  abstracted,  ^'  ^' 
provides,  that  **  in  case  the  defendant  shall  not  put  in  and  perfect 
bail  in  the  action,  the  sum  of  money  so  deposited  and  paid  into 
court  shall,  by  order  of  the  court  upon  motion,  be  paid  out' to 
the  plaintiff,  who  shall  be  thereupon  authorized  to  enter  a  common 
appearance,  or  file  common  bail  for  such  defendant,  if  the  plain- 
tiff thinks  fit."    See  titles  Distringas,  Member  op  Parlia-  where  entered 

MENT,  Peer,  post.  by  plaintiff  after 

If  the  defendant  be  sued  by  a  wrong  name  plaintiff  cannot  y^^l^^^^  1^ 

enter  appearance  according,  &c.  in  his  right  name.    Westallv.  wrong  name. 
Fwch,  Bar.  406.    Doe  r.  Butcher,  3  T.  R.  fill. 

Where  the  plaintiff  enters  an  appearance  according  to  the  sta-  where  no  attor- 

tote  he  is  not  obliged  to  notice  any  attorney  employed  by  the  de-  ney  to  be  noticed 

fendanty  unless  such  attorney  also  deliver  or  file  a  plea.     Cooke's  by  the  plaintiff. 
fi«F.  116. 

An    appearance  was  entered    according  to  the   statute  by  a  Where  conrt  or- 

wion^  name,  yet  as  the  writ,  declaration,  and  affidavit  named  ^^""^^  ^  filacer 

him  rightly,  the  court  ordered  the  filazer  to  alter  the  entry  of  the  JJ  a^eaJance!'^ 
app^rance.    Wheston  v.  Packman,  3  Wils.  49* 

The  plaintiff  must  appear  according  to  the  statute  before  the  When  to  appear 

declaration  if  filed,  be  filed  in  chief.    Matthews  and  Wife  v.  a<^o«^ding,  &c. 
Stone,  Bar.  242. 

But  where  an  appearance  wa3  entered  by  the  plaintiff,  accord-  Where  appear- 

11^  to  the  statute,  before  the  regular  time  for  defendant's  appear-  *"««.  entered  ac- 

ance,  and  notice  of  declaration  had  been  served,  an  application  ^uJh?'  when"to 

after  judgment  signed  to  set  the  same  aside  for  irregularity  was  apply. ' 
held  too  late.    Morse,  an  attorney,  v.  Famham,  Bar.  242. 

Where  a  plaintiff  having  issued  one  writ  against  three  defendants  Where  separate 

for  separate  causes  of  action,  and  after  delivering  three  separate  «PPfarance  ac- 
1      J       J   w  i_j*.j  .  cording.  Sec  ne- 

clarationsaeotfTie  esse,  had  entered  one  common  appearance  ac-  cessary, 

cording  to  the  statute  for  all  the  defendants,  and  had  signed  three 

interlocutory  judgments  as  for  want  of  plea:     Held  irregililar. 

Cox  V.  Bucknell,  SB.SfJ.  892. 

No*  demand  of  plea  is  necessary  to  be  made  where  appearance 

is  entered  according,  &c.    North  v.  Lambert,  2  B.S^  P.  218. 

PRACTICAL  DIRECTIONS. 

The  tame  at  ihoie  last  above  ^ated;  but  the  following  affidavit  of 
tennee  of  copy  process  must  previously  be  made.  Add  on  the  slip  or 
meswramdum  delivered  to  the  filazer  these  wards  "  filed  according  to 
tbe  stotate." 

,_        ,  FORM.  Affidavit  of  the 

[Court]  service  of  the 

. ,  plaintiff.  ^^Py  «f  *"»«  P">- 

Between  I  and  ^^^ 

^   ,  defendant. 

of.     ■  s  clerk  to  — • ,  attorney  for  the  plaintiff 


in  this  canse,  maketh  oath  and  saith,  that  he  did,  on  the day 

®f— —  instant,  personally  serve  the  above  named  defendant  with 
t  tr|^  copy,  [omitting  the  word  "  copy"  after  "  true,"  bad.  Anon. 
iCkit.R,  502.  p,]  of  a  writ  of  capias  ad  respandenduMf  n^Lich  appeared 

VOL.   I.  £ 
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Obaerfatioo* 

Where  circam- 
Btaoces  under 
which^dse's 
order  »  obtained 
to  bold  to  bail  are 
concealed,  defen- 
dant discharged. 

Where  not  dii- 
charged. 


to  this  deponent  to  be  regnl&r^  issued  ont  of  thU  honorable  court, 
and  returnable  before  bia  maj^eaty's  justices  at  Weatuunaft^,  [or  ^  be- 
fore tbe  king  himself,  or  at  Westmu^^ter"   a#  tb^  oasa  viaj  bej 

on under  which  said  cpp7  was  writteu  an  £ngUsh  notice  to 

the  said  defendant  of  the  intent  o^  such  sar?ice#  pursuant  to  the 
statute  in  that  case  made  and  provided,  T.  S, 

Sworn,  &e« 

Stamp,  28.  ed.,  oath.  Is, 
N.  B.  This  aflSdavit  may  be  sworn  before  the  plaintiflTs  attor- 
ney, although  a  commissioner  in  C.  P.,  but  in  K.  B.  it  can- 
not be  sworn  before  the  plaintiff's  attorney. 

APPEARANCE,  C.  P.  Discharge  on  Common.  See  tit.  Affi- 
DAYiTi  ante;  titles  Arrest,  and  tbe  list  of  persons  exempted 
therefrom  subjoined  thereto;  and  Common  Bail, posf. 

Some  cases,  not  distinctly  falling  under  either  of  tbe  abo^  or 
other  titles,  will  be  collected  under  this  more  obvious  one. 

If  a  defendant  be  holden  to  bail  under  a  judge's  order,  a  ma- 
terial fact  being  concealed  from  the  judge,  whicn  would  probably 
have  induced  him  to  refuse  the  order,  the  court  will  discharge  the 
defendant  on  a  common  appearance,  even  though  there  were  other- 
wise a  suflScient  affidavit  of  debt.  Davis  v.  Chippendale,  9^B.lf 
P.  282. 

The  court  will  not  dischaige  a  defendant  on  a  conu^n  appear' 
ance  under  statute  54  0.  III.  c.  9«  s.  7.  on  the  ground  of  the 
plaintiff's  residence  in  Holland.  Pieters  and  anodber  v.  Iiayt|e8, 
1JB.*P.  1. 

A  woman  trader  contracting  a  debt  here  in  her  husband's  absence 
abroad,  and  arrested  for  the  same,  will  not  be  discharged  on  a 
common  appearance,  on  the  ground  of  coverture,  though  that  fiact 
were  known  to  the  plaintiff.  De  GaiUon  v.  V.  H.  L'Aigle, 
IB.AF.S.  , 

Infancy  is  no  ground  for  a  discharge  on  a  common  appearance. 
IVladdox  V.  Eden,  1 B.  ^  P.  480.   It  must  be  pleaded. 

Nor  is  the  certificate  under  bankruptcy,  provided  its  validity 
be  intended  to  be  disputed.  Stacey  v.  Federici,  2  B.  4r  P*  390. 

The  court  will  not  order  a  common  appearance  to  be  entered, 
on  the  ground  that  the  plaintiff  having  proved  his  debt  had  been 
chosen  assignee  under  a  commission  of  bankrupt  issued  against 
the  defendant.    Hill  t?.  Reeves,  iB.^rP.  424. 

Nor  if  the  defendant  be  in  custody  at  the  suit  of  the  pe- 
titioning creditor  on  the  same  debt  qo  virfaich  tbe  commiaaioa  of 
bankruptcy  founded.    SB.Ss  P.  6. 

APPEARANCE  DAY.  Tbe  first  day  in  full  term,  and  the  last 
day  of  every  term,  are  dajs  of  appearance.  Where  continu- 
ances, having  reference  to  days  of  appearance,  are  to  be  entered  of 
record,  the  first  and  last  day  of  the  term  are  those  specified. 

In  an  action  on  a  bail  bond,  if  the  issue  depend  on  the  date 
of  the  appearance,  the  court  will  order  the  day  of  the  appearance 
to  be  entered  in  tbe  filazer's  book,  although  before  the  application 
to  the  court  issue  has  been  already  joined  on  tbe  plea  of  compemtl 
jud  diem.    See  titles  Retvrn  of  Writ,  T£itM,poit« 


APPOINTMENT  j  Pb.  Di.  ;  ARBITRATION.  /ff7 

APPOINTMENT  by  the  vmter  or  pr^hmiAary.  R.  G.  H* 
^Geo.  III.  On  eveiy  appobttnent  to  be  made  by  the  Blaster 
the  partj  on  whom  the  tame  shall  be  aerved  and  required  to  attend* 
ahall  attetid  aach  appointment  without  waitiag  for  a  second;  or  in 
defiudt  dicreof,  the  master  shall  proceed  tx  parte  on  the  first  ap- 
pmntmcBt;  but  it  is  of  course  understood  agreeably  to  former 
general  ndes,  that  ho  summoBs,  appointmeot,  &c.  sl^l  be  made 
for  any  time  dining  which  the  courts  at  Westminster  riiall  be 
sitting.  See  titles  Attobnry^  Bill  of  ExcBAN6S>  Jury, 
Special  Jury,  Taxing  CosTs^pof/. 

PRACTICAL  DIRECTIONS. 

G»  maUen  referred  to  the  nuuter  or  protkoMtary  for  deeUiom  er  re- 
fortt,  oti  appeintwtenii  i»  procured  6y  appUcatum  at  their  retpective 
ofieee,  Tka  appoimiment  being  usualfy  written  upon  the  rule  or  order 
whereby  the.referenee  is  made,  serve  the  copy  of  such  rule  or  order 
with  tie  appoiniment  thereon;  but  the  appointment  maybe  obtained 
efter  the  eermce  of  the  copy  of  the  rule  or  order;  if  so,  serve  copy  of 
the  i^pohUment  itself,  as  made  by  the  master  or  prothonotary. 

ARBITRAMENT.    May  be  pleaded  in  bar,  or  by  way  of  dis- 
charge. 

ARBITRATION.    The  a^tadon  of  a  controversy  before  an  arbi-  What 
trator  mutually  agreed  on  by  the  parties. 

1.  The  arbitration  under  the  statute  hereafter  mentbned,  2.  By  'Obserratibni. 
order  of  nid  priw,  3.  By  judge's  order,  4.  By  bond  or  agree- 
menty  and  by  rule  of  court ;  being  in  their  end  the  same,  the 
whole  subject  will  be  treated  under  the  above  general  tide ;  and 
the  less  objectionably  so,  as  much  of  the  law  applicable  to  either 
course  of  proceedii^  is  applicable  to  the  four  divisions. 

As  this  subject  frequently  engages  the  attome/s  attention,  the 
late  and  most  important  decisions  relating  to  the  practice  on  ar- 
bitration will  be  here  collected ;  some  notes  of  those  also,  as  to 
the  general  law  aifecting  the  same,  will  incidentally  be  mentioned : 
but  a  work  of  this  description  will  necessarily,  and  perhaps  most 
usefully,  be  confined  to  the  law,  as  it  concerns  practical  points 
only. 

By  statute  9  &  lOJF.  III.  c.  15.  all  merchants,  traders,  and  sut.  9*a^io 
others  desiring  to  end  any  controversy,  suit  or  quarrel,  for  which  W.  III.  c  15. 
there  is  no  other  remedy  but  by  personal  action  or  suit  in  equity, 
by  arbitration,  may  agree  that  their  submission  of  their  suit  to  the 
award  or  umpirage  of  any  person  or  persons,  shall  be  made  a  rule 
of  any  of  his  Majesty's  courts  of  record,  which  the  parties  shall 
choose,  and  to  insert  such  their  agreement  or  promise  in  their 
submission  or  the  condition  of  the  bond,  whereby  they  oblige 
themselves  respectively  to  submit  to  the  award  or  umpirage  of  any 
person  or  persons ;  which  agreement  being  so  made  and  inserted 
in  their  submission  or  promise,  or  condition  of  their  respective 
bonds,  shall  or  may,  upon  producing  an  affidavit  thereof,  made 
by  witnesses  thereunto,  or  any  one  of  them,  in  the  court  in  which 
the  same  is  agreed  to  foe  made  a  rule,  and  reading  and  filing  the. 
same  affidavit  in  court,  be  entered  of  record  in  such  court,  and  a 
rule  shall  thereupon  be  made  by  the  said  tourt  that  the  parties 
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To  what  ctwft 
the  ttatate  ex- 
tendi. 


When  eiibiBinion 
may  be  revoked 
or  not. 


B  J  death-. 
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ed to  the  trmtt  of 
the  tDlMBitaion. 


ARBITRATION;  Cases. 

AiA\  submit  to  and  finally  be  eoncladed  by  the  arbitration  or 
unipira|re  which  shall  be  made  coQceming*  them  by  the  arbitntora 
or  umpire  pursuant  to  such  submission;  the  parties* neglecting  to 
perform  the  arbitration  or  umpirage,  or.  any  part  thereof  to  be 
subject  to  the  penalties  of  contemnmg  a  rule  of  court  when  be  is 
a  suitor  or  defendant  in  such  court,  and  process  for  contempt  msy 
issue,  and  which  shall  not  be  stayed  by  the  interference  of  any 
other  court  of  law  or  equity,  unless  it  shall  appear  oil  oath  that 
siich  .arbitrators  or  umpire  misbehaved  diemselves,  and  that  such 
award,  arbitration,  or  umpirage,  was  procured  by  cormptioa  or 
other  undue  means.    And 

By  sect.  2.  such  arbitration  or  umpirage  so  procured  shall  be 
deemed  void  and  be  set  aside,  provided  complaint  thereof  be  made 
in  the  court  where  the  same  shall  be  made  a  rule  for  submission 
before  the  last  day  of  the  next  term  after  such  arbitration  or 
umpirage  shall  have  been  made  and  published  to  the  parties. 

The  statute  seems  to  be  confinea  to  submissions  by  obligation. 
Anderson  v.  Coxeter,  1  Str.  301  •  And  does  not  extend  to  make 
a  parol  agreement  for  submission  a  rule  of  court-  Ansell  v.  Evans, 
7  T..l{.  1.-  Lucas  fx  dimiss.  Dr.  Markham  v.  Dr.  Wilson.  And 
only  civil  suits  or  controversies  are  comprehended  under  it.  Wat- 
son V.  Cullum,  8  T.  R.  5QO.  But  see  Baker  v.  TowQsend, 
1  J.  B.  Moore,  120.    S.  C.  7  Taunt.  422. 

But  It  IS  competent  to  either  party  formally  to  revoke  his  sub- 
mission previously  to  the  authority  being  executed,  but  not  after- 
wards-; and  therefore,  an  award  made  after  such  formal  revocation 
cannot  be  enforced.  Milne  and  others,  assignees,  &c.  .v.  Gralrix, 
7  East^  608*  Yet  the  artntrators  are  right  in  aftenji'ard3  proceed- 
ing to  award,  because  the  party  continuing  in  submission  is  entUled 
to  his  action  for  damages  on  non-performance  of  the  covenant  to 
abide  the  award ;  and  if  bound  in  a  penalty,  the  same  is  not 
avoided  by  the  revocation.    King  v.  Joseph,  5  TaurU.  452. 

After  a  reference  under  an  order  of  Nisi  Prius,  submission  is 
not  revocable.  1  Chit.  R.  200.  And  it  would  be  contempt  to 
revoke  submission  after  it  has  been  made  a  rule  of  court.  See 
Milne  V.  Gratrix,  7  East,  608.    King  v.  Joseph,  5  Taunt,.  452. 

So  the  death  of  one  of  the  parties  at  any  time  before  ibe  award 
made,  is  a  revocation  of  the  arbitrator's  authority ;  and  the  court 
will  set  aside  an  award  made  subsequently  to  such  dca)h.  Potts  v. 
Ward,  1  Marsh.  366.  Cooper  v.  «lohnsoii,  1  Chit.  JR.  187«  -And 
it  should  seem  that  Bower  v.  Taylor,  E.  56  G.  Ill,  K.  B.  cited 
Caldwell  on  Arbitration,  page  SO ;  and  7  Taunt.  57.4,  5.  is  now 
over-ruled.  Also,  where  a  verdict  taken  by  consent,  subject  to  an 
award,  and  defendant  dies  before  award,  ubi  sup.  1  Marsh.  S66. 
Toussaint  v.  Hartop,  7  Taunt.  571.  1  J-  B.  Moore,  287,  S.  C. 
But  see  Turner  v.  Cowper,  Bar.  210.  cited  1  Marsh.  366,  above. 

And  as  to  wliat  count  shall  be  good  in  an  action  for  breadi  of 
covenant  to  obey,  abide  by,  and  perform  an  award,  see  Marsh, 
executor,  &c.  v.  Bulteel,  dJB.SfA.  507. 

j/ll  matters  in  difference  between  the  parties  should  be  stated 
to  be  referred  if  it  be  so  intended  ;  if  not,  «<  all  matters  in  dilTer- 
ence  in  the  cause.''  vSmith  v.  Muller,  3  T.  R.  624.  as  the  arbi- 
tration will  be  ei^tended  or  Jimited  agreeably  to  the  terms  of  the 
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sttbmissioir.  See  Mtlcolm  v.  Fullarton,  2  T.  R.  645^  Upoo  a 
ciufle  of  action  not  submitted  to  an  arbitrator,  nor  iuclnded  in  the 
reference,  a  suit  will  lie,  though  it  shall  appear  that  the  terms  of 
the  reference  were  *'  all  matters  in  difference.''  Ravee  v.  Farmer, 
4r.  JJ.  146. 

Where  all  actions,  controversies,  and  also  two  distinct  matters 

of  difference  are  sabmilted  by  the  terms  of  the  agreement,  and 

the  award  omit  to  decide  one  of  such  matters,  the  whole  award  is 

.  bad,  and  cannot  be  enforced  by  attachment.     Randall  v.  Randall, 

•  1  East,  81.     George  v.  Lousley,  8  East,  13.  but  if  it  be  not  a 

.  condition  of  the  submission  that  the  award  shall  be  made  on  all 

the  .points  submitted,  an  award,  determining  some  of  die  points 

.  qdIj,  is  good,  provided  that  the  omission  of  the  other  do  not 

destroy  the  equipoise  of  consideration.      Sinimonds  v.  Swaioe, 

.   \TaHnt:54Q.     . 

Where  an  action  for  breach  of  covenant  was  pending,  and,  with  Where  award 
all  matters  in  difference,  was  referred  to  arbitration,  the  costs  of  '^^^  ^^* 
the  suit  to  abide  the  event :  Held,  that  an  award  that  the  plaintiff 
had  no  demand  on  the  defendant,  on  account  of  any  allied 
breaches  of  covenant,  or  on  any  other  account  whatsoever^  was 
final,  although  the  suit  was  not  in  terms  put  an  end  to.  Jackson 
V.  Yabsley,  dB.SfJ.  848. 

So,  where  upon  the  trial  of  an  action  of  lort,  a  verdict  was 
found  for  the  plaintiff,  subject  to  a  reference  of  all  matters  in 
difference.  The  defendant  claimed  before  the  arbitrator  a  sum 
of  money  due  to  him  upon  a  balance  of  an  account,  which  was 
admitted  by  the  plaintiff  to  be  due,  the  award,  without  stating  that 
at  was  made,  of  and  concerning  the  premises,  directed  a  verdict  to 
be  entered  for  the  plaintiff,  with  damages :  Held,  that  this  award 
was  sufficient.    Gray  v.  Gweonap,    I  B.SfA.  106. 

If  an  award  order  two  things  in  favour  of  one  party,  one  of 
which  is  uncertain,  or  the  order  respecting  it  cannot  be  enforced, 
he  may  waive  this,  and  sue  upon  the  breach  of  the  order  as  to  the 
olhcr.  5  Id.  358- 

And  an  award  that  two  persons  shall  pay  a  debt  in  proportion  to 
the  shares  which  they  held  in  a  certain  ship,  the  ratio  of  their 
sbarea.  not  being  a  subject  of  dispute  is  sufficiently  certain. 
Wohlenbei^  v.  Lageman,  6  Taunt.  £54. 

It  should  seem  that  where  it  was  left  uncertain  what  court  the  A»tBnakm%  the 
submission  should  be  made  a  I'ule  of,  it  may  be  made  of  any  su-  •nlwnwsion  a  rale 
perior  court.     Soilleux  v.  Herbst,  2B.Sf  P.  444.  "^^  ^"^^ 

Tho.ugh  the  terms  of  the  bond  were  to  make  the  award  instead 
of  the  submission  a  rule  of  court,  the  court  was  held  to  have 
jurisdiction  under  the  statute.  Pedley  v,  Westmacot,  3  liast,  603, 
corUrd  Harrison  t7.  Grundy,  Str.  1178;  and  Powell  t?.  Phillips, 
there  cited  by  the  master.    E.  30  G.  111. 

And  such  submission  may  be  made  a  rule  of  court  in  vacation. 
In  re  Taylor  and  others,  5  B.  Is  A.  217.  Although,  agriee- 
ably  to  the  point  ruled  in  this  case,  also  above  cited,  the  arbitrator 
may,  notwithstanding  revocation,  make  his  award,  yet  after  re- 
vocation,  the  submission  ought  not  to  be  made  a  rule  of  court. 
King  V.  Joseph,  5  Taunt.  452.  But  see  Aston  v.  George,  1  Chit.  12. 
iW,  wbe^  U  was  held,  that  ^fter  notice  of  revocation,  an  oritet 
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of  Nisi  Priiu  referring  a  cause  to  arbitration,  m^sht  be  made  a 
rule  of  court,  and  such  order  cannot  be  revoked.  iCkit.  £.  £02, 3. 

A  submission  is  no  stay  of  proceedings,  uidess  it  be  so  men- 
tioned.   Ld.  Raym.  789*  ' 

An  arbitrator  may  award  costs  without  any  express  authority  for 
that  purpose.  Roe  d.  Wood  v.  Doe,  2  T.  R.  644.  But  be  cannot 
without  authority  charge  a  certain  sum  for  his  own  expenoes. 
George  v.  Lousley,  8  East,  13.  See  also  Fitcgerah)  «.  Graves, 
5  Taunt.  658.  But  it  had  preriously  been  made  a  question,  whe- 
ther an  award  upon  the  reference  of  an  action  directing  the  pay- 
ment of  the  costs  of  an  award,  without  fixing  the  amount  thereof, 
was  bad  in  that  point  for  uncertainty,  or  whether  the  amount  may 
not  be  taxed  by  the  officer  of  the  court.  Barrett  v.  Parry,  4  Taunt. 
658. 

But  C.  P.  held  that  the  general  teon  ''  costs"  in  a  rule  of  refer- 
ence, did  not  include  the  costs  in  that  reference.  Bradley  v.  Tun- 
stow/  1  B.  4*  P.  34,  and  that  an  award  of  "  costs  sustained  in  die 
action,''  does  not  include  the  costs  of  the  reference.  Browne  v. 
Marsden,  1  H.  Bl.  223.  And  see  Strutt  v.  Rogers,  7  Taunt.  213, 
and  if  they  are  demanded,  an  attachment  will  not  lie.   Id.  ib. 

Where,  however,  by  the  rule  of  reference  '*  the  costs  were  to 
abid^  the  event  of  an  award,''  that  includes  the  costs  of  the 
reference  as  well  as  the  costs  of  the  cause.  Wood  v.  CVKelly, 
9  East,  436. 

So  where  a  special  jury  having  been  obtained  on  the  motion  of 
the  defendant  me  cause  was  referred,  and  by  the  order  of  refer- 
ence the  costs  of  the  cause  were  to  abide  the  event,  and  the  costs 
of  the  reference,  and  the  special  jury,  were  left  in  the  discretion 
of  the  arbitrator :  Held,  that  die  arbitrator  cannot^  after  direct- 
ing a  verdict  for  the  plaintiff,  award  that  the  latter  should  pay  the 
costs  of  the  special  jury.    Finiayson  v.  M'Leod,  \B.is  A.  663. 

Under  a  submission  to  arbitration  of  two  assaults  (for  one  of 
which  the  defendant  had  been  conricted  at  the  quarter  sessions), 
and  of  all  coats  incident  to  the  indictment,  and  subsequent  pro- 
ceedings thereon;  Held,  Ist,  That  the  indictment  and  assaults 
might  legally  be  referred.  2d,  That  the  arbitrator  did  not  thereby 
exceed  his  authority.  Baker  v.  Townsend,  7  Taunt.  422.  S.  C. 
\  J.B.Moore,  120. 

A  judge's  order  directed  that  a  cause  should  be  referred,  and 
that  either  party  wilfully  preventing  the  arbitrator  from  making  an 
award,  by  affecting  delay  or  othenvise,  should  pay  such  costs  as 
the  court  thought  reasonable  and  just:  Held,  tliat  such  order 
might  be  made  a  rule  of  court,  after  one  of  the  parties  bad  re- 
voked the  authority  of  the  arbitrator.  Aston  v.  George,  ftB.SfA. 
395.     I  Chit.  R.  200. 

But  |as  one  of  the  parties  revoked  the  arbitrator's  power  because 
such  party  was  not  able  to  procure  his  witnesses,  he  was  held  not 
liable  to  costs.    Aston  v.  George,  Id. 

Where  an  arbitrator  awards  damages  without  any  mention  of 
costs,  and  directs  that  execution  shall  not  be  tal^en  out  for  the 
damages,  but  that  they  shall  be  set  off  against  countermands  of 
defendant,  the  plaintiff's  attorney  may  take  out  execution  for  the 
frosts,  which,  by  the  rule  of  reference,  were  to  abide  the  award. 
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Hie  Hifilgate  Archway  CotApiny  v.  Utah,    9.B.  If  A.  597. 
1  Chi.  JR.  325.  S.  C. 

An  arbitrator  under  a  rule  of  reference  wlikh  directs  tbat  the 
costs  of  the  cause  shall  abide  the  event,  has  no  power  to  direct 
those  costs  to  be  set  off  against  the  costs  in  a  prior  caiue,  althoogh 
aD  matters  in  difference  al«  referred,  but  the  award  is  not  to  be 
set  aside  only  for  that  part  which  is  incorrect.  Horsted  v.  Kidd, 
U.  526. 

And  where  the  terma  of  the  reference  stated,  that  if  arbitrator 
should  award  that  the  plaintiff  had  any  cause  of  aotioD,  he  should 
have  co^ts  as  in  a  court  of  law»  and  the  arbitrator,  without  finding 
in  terms,  that  the  plaintiff  had  any  cause  of  action,  awarded  the 
defendant  Co  pay  him  money,  and  pay  costs :  Held,  that  this  omis- 
sion did  not  vitmte  the  award,  and  in  the  same  case,  it  was  also 
hdd,  that  if  the  award  were  bad  as  to  the  direction  of  nmtual 
rdeasea,  Aat  would  not  vitiate  the  whde  award.  Doe,  d.  Wil« 
liamson  v.  Richardson,  8  TauM,  697. 

Where  the  award  does  not  mention  the  costs  of  the  reference  at 
«U,  they  are  to  be  pud  by  both  parties  equally.  Grove  v.  Cos, 
1  Tami.  165. 

But  where  the  defendants  were,  held  to  bml  for  190/.  and  the 
cause  being  refeired,  the  arbitrator  found  only  £0/.  due,  the  court 
would  not  allow  thc»n,  under  the  stat.  43  G.  III.  c.  46.  s.  3.  dieir 
costs.    Payne  v.  Acton  and  another,  iBrod*  if  Bing.  278. 

And  where  nominal  verdict  and  reference  to  adjust  the  amount 
were  set  aside,  and  new  trial  had,  and  die  plaintiff  recovered,  he 
was  held  entitled  to  the.  costs  of  both  trials.  Payne  v.  Bayley, 
3  Id.  304.     And  aee  tit.  Cobts  generally^  poft. 

An  arbitrator  having  power  to  ^hoose  an  umpire,  may  elect  one  When  ampire 
immediately  previous  to  entering  upon  the  examination  of  the  mat-  nay  be  chosen, 
ter  referred  to  them.    Roe,  d.  Wood  v.  Doe,  2  T.  R.  644. 

And  the  nomination,  though  in  writings  requires  no  stamp* 
Roudedge  V.  Thornton,  4  Taunt.  704. 

By  the.  terms  of  a  reference  to  arbitration,  the  two  arbitrators 
were  to  appomt  an  umpire  before  entering  into  consideration  of  the 
matters  in  difference,  and  to.  make  their  award  before  a  certain  day, 
or  such  time  as  they  or  any  two  of  them  should  appoint.  The  ar- 
bitrators, before  appointing  an  umpire,  enlarged  the  time,  and 
afterwards  held  a  meeting  at  which  the  parties  attended:  Held, 
that  the  parties  being  aware  of  these  facts,  and  having  afterwards 
attended,  could  not  now  make  any  objection,  on  the  ground  of  the 
enlaigement  time  having  been  made  before  the  appointment  of  the 
umpire.    In  re  Hick. and  others,  8  Taunt.  694. 

Where  the  parties  named  two  arbitrators,  who  were  to  choose  an  ^ 
umpire,  and  each  arbitrator  named  a  person,  to  whom  tlie  other 
objected ;  and  they  afterwards  agree  to  decide  by  lot  which  should 
name  the  umpire,  and  thereupon  the  party  who  won,  named  the 
person  to  whom  the  other  had  previously  objected :  Held,  that  the 
award  made  by  such  umpire  was  bad.  Wells  v.  Cooke,  2B.SfJ. 
218. 

Submission  to  Uie  arbitration  of  two,  and  in  case  the?  disag)ree, 
to  the  umpirage  of  a  third,  so  that  the  arbitrators  made  their  award 
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on  or  before  a  day  certaiD,  and  the  umpire,  if  they  should  clifler 
before  a  subsequent  day ;  and  the  umpire  made  hb  award  before 
the  time  given  to  arbitrators  expired :  Held,  that  the  umpirage 
need  not  state  that  the  arbitrators  had  disagreed.  Sprigens  v»  Naah 
and  another,  dM.S^S.  193. 

An  award  by  an  umpire  is  good,  although  he  receive  the  evi- 
dence from  the  arbitrators  and  not  from  the  witnesses,  unless  he 
were  requested  to  examine  them  before  making  the  award.  Hall 
V  Lawrence,  4  T.  jR.  589. 

No  objection  being  made  at  the  time,  an  erbitiiator  needs  not 
examine  the  witnesses  on  oath,  and  the  award  b  not  bad  on 
that  accoimt.  •  Ridoat  v.  Pye,  1  &.  ^  P.  9 1  • 

So  an  arbitrator  may  himself  examine  a  witness,  who  may  alter 
hb  testimony  after  the  evidence  on  both  sides  shall  have  been 
closed;  but  such  re-examination  must  not  appear  to  have  been 
effected  by  management.  Atkinson  v.  Abraham,  \  B.  SfP*  176. 
But  see  Campbell  v.  Twemlow,  4  Pnce,  232. 

For  where  notice  was  given  to  one  of  the  parties  to  attend  a 
meetbg,  for  the  purpose  of  taking  instructions  for  the  award,  and 
at  that  meeting  that  party  did  not  attend,  but  the  other  party  at- 
tetided,  and  was  examined  privately  on  the  evidence  which  he  then 
gave,  the  amount  he  was  to  pay  was  decreased  by  the  arbitrators : 
Held,  that  thb  private  examination  of  the  party  in  his  own  favour, 
vitiated  the  award.     In  re  Hick  and  others,  8  Taunt.  694. 

So  where  an  arbitrator  having  by  mutual  agreement  of  the  par- 
ties closed  his  examination,  refuses  the  application  of  the  defen- 
dant's attorney  for  another  hearing,  and  makes  his  award  ;  the 
court  will  not  set  aside  the  award  on  the  aflSdavit  of  the  defen- 
dant's attorney,  that  he  is  in  possession  of  evidence  which  could 
repel  that  on  Which  the  award  was  founded,  Ringiir 'v.  Joyce, 
1  Marth.  404. 

Where  the  submbsion  is  by  covenant  by  partners  to  abide  the 
award  of  arbitrators,  one  to  be  choseki  by  each  partner,  the  ad- 
minbtratrbc  of  one  shall  not  be  at  liberty  to  name  an  arbitrator. 
Tattersell  o.  Groote,  2  JB.  4r  P-  131. 

if  an  arbitrator  tn^er  alia  award  money  to  be  paid  on  account 
of  an  illegal  transaction,  the'  court  will  set  aside  the  award  as  to 
this  part.    Aubert  v.  Maze,  2  B.  4r  P*  37 1  • 

Nor  where  the  matter  in  reference  is  already  the  subject  of  an 
indictment  will  the  court  make  the  submission  to  an  award  a  rule 
of  court.    Watson  v.  M'CuUum,  8  T.  R.  520. 

Yet  though  an  arbitrator,  on  a  auestion  of  mixed  law  and  fact, 
have  allowed  transactions  apparently  illegal,  as  premiums  of  insur- 
ance on  a  voyage  to  a  hostile  port,  tlie  court  will  not  set  aside  the 
award.     Wohlenburg  v.  Iceman,  6  Taunt.  254. 

If  an  arbitrator  mistaking  the  law  make  an  award,  and  such 
his  mbtake  appear  in  any  authentic  manner,  whether  upon  the  fact 
of  the  award  or  otherwise,  the  award  will  be  set  aside.  Kent  r. 
Elstob,  3  East,  13,  but  such  mbtake  must  not  appear  as  men- 
tioned in  the  last  case,  it  cannot  be  inferred  from  any  statement 
that  the  lawwas,  niistaken  by  the  arbitrator.  Delver,  assignee, 
&€.  V.  Bamei^  1  TauiU.  48.  Jnwi.  1  Chit.  R.  ()74»  See  also 
Jd,  i6.  n. 
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It  fleenu  to  be  verf  much  doubted  whether  an  award  contrary  Award  contrary 
to  law  may-be  made.  A  distinction  was  taken  as  to  whether  a  to  law. 
demand  may  be  conscientiauihf  due,  and  yet  be  l^allv  withheld, 
and  quare  the  power  of  an  arbitrator  in  this  case.  JVIt.  Taunton 
has  very  industriously  subjoined,  ubi  supra,  a  note  containing  several 
cooflicting  observations  of  different  judges.  Perhaps  the  useful  self 
confidence  of  arbitrators  would  be  lessened  if  it  were  expected 
of  them  that  their  awards  should  l^e  strictly  legal ;  on  the  other 
hand,  if  it  were  not,  the  decisions  of  arbitrators  would  arro- 
gate more  stability  than  the  most  solemn  adjudications  of  the 
courts  at  Westminster.  Still  an  arbitrator  cannot  make  an  award 
contrary  to  a  statute,  or  where  the  matter  to  be  performed  is 
malum  in  se.  See  the  above  case,  and  Mr.  Taunton's  note  sub- 
jdned  thereto. 

Since  making  the  •  above  observation,  a  case  has  been  reported, 
wherein  it  was  determined,  that  where  a  cause  involving  a  question 
of  law,  was  referred  to  a  barrister  under  a  rule  of  court,  to  settle 
all  matters  in  difference  between  the  parties,  and  he  made  his 
award  thereupon,  but  the  question  of  law  did  notappear  upon  the 
face  of  the  award,  the  court,  considering  that  it  was  the  intention 
of  the  parties  to  refer  the  decision  of  the  merits  as  well  upon  the 
matter  of  law  as  the  fact  to  the  arbitrator,  revised  to  open  the 
award  again,  upon  a  suggestion  of  the  arbitrator's  mistake  in  point 
of  law,  upon  the  construction  of  a  contract  between  the  parties. 
Cbace  v.  Westmore;  Westmore  v.  Forbes,  \SEa8t,  357.  See 
also  an  to  where  the  award  of  a  professional  roan  was  considered 
final,  although  he  doubted  whether  a  statute  were  correctly  printed, 
and  advised  a  recurrence  to  the  roll.  Price  v.  Hollis,  I  M,if  S. 
105.        .  • 

And  'vAieri  an  arbitrator,  a  barrister,  rejected  a  witness  as  in- 
admissible in  point  of  law,  the  court  of  Exchequer  refused  to 
set  aside  the  award  on  that  ground.  Campbell  o.  Twemlow, 
I  Price,  81. 

But  the  court  will  not  review  an  award,  on  the  suggestion  that 
the  arbitrator,  to  whom  all  matters  of  indifference  were  referred, 
considered  only  the  legal,  and  rejected  the  equitable  questions, 
when  the  party  applying  does  not  state  to  the  court  any  equitable 
cases  or  question,  which  he  supposes  the  arbitrator  to  have  re- 
jected. Craven  v.  Craven,  7  Taunt,  644*  S,  C.  1  J.  B.  Moore, 
403. 

An  arbitrator  is  not  bound  by  a  rule  of  practice,  adopted  by  the 
courts  of  law  for  general  convenience,  and  therefore,  where  on  a 
reference  of  a  chancery  suit,  and  all  matters  in  difference  between 
the  parties,  the  arbitrator  had  allowed  interest  (when  it  would  not 
be  allowed  by  a  court  of  law  or  equity,)  the  court  refused  to  set 
aside  the  award  on  that  ground.     In  re  Badger,  2  B.  Sf  A.  691* 

Where  it  was  stipulated,  that  in  case  of  the  breach  of  an  agree- 
ment, the  sum  of  100/.  should  be  received  as  a  stipulated  debt, 
binding  on  each  party  as  to  the  amount ;  and  an  action  for  da- 
mages generally,  for  the  breach  of  this  agreement,  was  referred  to 
an  arbitrator,  who  awarded  only  10/.  damages ;  Held,  that  in  . 
order  to  entitle  the  party  to  couje  to  set  aside  thb  award,  it  was 
necessaiy  expressly  to  state  in  the  a£Eidavit|  that  this  clause  was 
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pointed  out  to  the  arbitrator  at  the  time^  and  diat  he  was  ffeq|bired 
to  act  upon  it.    Pinkerton  v.  Cadon,  %B.is  A.  704. 

Agreement  for  a  lease  for  sixtj^thk^ee  years,  from  the  lat  of  May, 
181 1,  the  lessee  to  be  allowed  three  years  from  that  time  for 
winning  the  colliery,  without  payment  of  any  rent.  An  arbitrator 
being  authorized  to  give  such  direction  for  a  lease  according  to  the 
agreement  as  he  should  think  fit^  directed  a  lease  for  sixty-three 
years,  from  the  1st  of  May,  1804 :  Hdd,  that  he  had  exceeded 
his  authority,  and  that  the  award  was  bad.  Bonner  v.  Leddill, 
lBrod.&BiM.W. 

If  a  plaintiff  recover  a  verdict  for  5/.,  subject  to  an  order  of 
reference  at  nisi  prhu,  whether  such  verdict  should  stand,  or  be 
reduced  to  £09» ;  and  the  arbitrator  refused  to  make  an  award,  the 
court  will  not  allow  a  verdict  to  be  entered  for  the  lesser  sum, 
until  such  order  ,be  made  a  rule  of  codrt.  Kirkus  v.  Hodgson, 
3  J.B.Moore,  64. 

If  the  terms  of  an  award  be  clear  upon  the  face  of  it,  the  court 
will  not  admit  an  affidavit  of  one  of  the  arbitrators,  to  explain 
their  intention.    Gordon  r.  Mitchell  3  J.  B.  Moore,  241 . 

The  court  cannot  interfere  to  enter  a  nonsuit  against  the  arbi- 
trator's direction,  but  the  party  objecting  to  the  award  must  move 
'  ta  set  it  aside.    Peters  v.  Anderson,  1  Marsh.  S58. 

Before  motion  for  an  attachment  for  not  paying  money  upon  an 
award,  a  personal  demand  thereof  must  be  made.  Brandon  v. 
Brandon,  iB.SfP.  394.  2  Saund.  186.  (1>  Per  Lord  Kenyon, 
35G.III.  K.  B.    2Tidd,B6S. 

And  if  more  be  demanded  than  the  arbitrators  had  power  to 
award,  attachment  will  not  be  granted.  Strutt  v.  Rogers,  7  TawU. 
213. 

The  coiut  will  not,  upon  circumstances  short  of  actual  acknow- 
.  ledgment  that  the  copy  of  the  award  come  to  the  party's  hand, 
infer  personal  service  of  an  award  to  bring  a  party  into  contempt. 
Brander  v.  Penleaze,  5  TaunL  813.  So  where  money  is  awarded 
on  an  agreement,  to  be  paid  for  the  purchase  of  land,  the  party 
must  swear  to  a  conveyance  being  tendered.  Standley,  eaq.  v. 
Hemington,  2  Marsh.  276.    6  Taunt.  561.  S.  C. 

And  where  an  award  is  made  after  the  time  has  been  enlarged, 
there  must  be  an  affidavit  of  that  fact,  and  that  the  award  was 
made  within  the  enlarged  time,  as  well  as  that  the  party  had  been 
personally  served  with  a  notice  of  these  facts.  WoUenberg  v. 
Lageman,  6  Tauni.  251. 

Sembie.  That  upon  motion  for  an  attachment  for  non-perform- 
ance, the  affidavit  must  state  the  time  of  the  execution  of  the 
award.  lb.  id. 

And  tlie  court  will  not  grant  a  rule  that  service  of  attachment  on 
defendant's  attorney  shall  be  sufficient,  though  it  be  sworn  that 
repeated  attempts  have  been  made  to  serve  him  personally  with  a 
copy  of  the  award,  but  he  was  not  to  be  found,  and  although  it 
18  suggested  (hat  defendant  keeps  out  of  the  way  to  avoid  being 
served.    Read  v.  Hore,  1  Chit.  k.  170. 

The  affidavits  made  in  answer  to  a  rule  nist  for  an  attachment, 

must  be  entitled  on  the  civil  side  of  the  court  in  the  cause  of 

.  which  the  motion  ari^s^  but  after  the  rule  for  the  attachment  is 
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giMifiMl  llie  ^affidavits  cMcemiiig  such  attaduueDt  are  entided  on 
Cbe  crown  aide.    Whitehead  9.  Frith,  \2Ea9t,  165. 

Upon  an  application  for  an  attachment  for  non-performance  of  when  objection 
an  awards  it  is  competent  to  the  parties  to  object  to  the  award  for  to  be  made  to 
a«y  iU^ality  apparent  ftpan  the  face   of  it,  though   the  tune  ^^'^^ 
for  setting  it  aside  be  expired.    Fedley  v.  Goddard,  7  T.  R.  73. 
but  in  case  the  time  be  expired  the  court  will  not  listen  to  any  ap- 
plication to  set  aside  the  award  on  account  of  any  objection  ap- 
pearing on  die  /ace  of  it,  lb.    Lowndes  v.  Lowndes,  1  East,  276 ; 
and  in  shewing  cause  against  «n  attachment  so  to  be  issued,   the 
award  cannot  be  impeached  after  the  time  limited  by  the  statute 
for  defects  not  appearing  on  it    Holland  t*  Brooks,  6  T.  R.  I6I. 

And  if  the  day  for  makii^  the  award  have  elapsed  without  any  as  to  attach- 
award  made,  the  court  will  not  grant  an  attachment  for  disobe-  ment  where  time 
daeoce  to  the  order,  unless  notice  of  the  enlaigement  of  the  time  e>ilarged. 
have  been  served  upon  him.    Hilton  v.  Hopwood,  1  JUonA,  66. 
See  tit.  Attachment  for  Contsmpt,  po^. 

And  when  the  time  for  making  his  award  is  enlaiged,  and  the 
award  is  made  within  that  time,  a  party  must  have  regular  notice 
of  the  enhrgement,  proved  by  affidavit,  or  by  indorsement  op  the 
copy  of  the  submission  or  of  the  rule  of  court,  before  he  can  be 
hrought  into  court  for  disobedience  to  it,  and  is  it  not  sufficient 
that  the  arbitrator  state  in  his  award  that  he  has  enlarged  the 
time.    Id.  579* 

If  an  arbitrator  have  power  to  enlarge  the  time  for  making  his 
award  to  any  other  day,  such  power  ext^s  to  enable  him  to  en- 
large the  time  to  some  other  days.  Barrett  v.  Parry,  4  Taunt. 
658. 

No  attachment  can  be  issued  upon  an  award  made  in  a  cause  Attachment  upon 
different  from  that  in  which  the  original  rule  of  court  was  made ;  ^  ^Z!^  differ- 
tbe  reference  should  have  been  made  by  the  parties  on  the  record.  ^  rate^of  ooort 
Owen  V.  Hurd,  2  TL  R.  643. 

An  agreement  for  enlarging  the  time  for  making  the  award  in  original  terms  of 
general   terms  indorsed  on  the  bonds,  shall  comprehend  all  the  sobmiasion  is 
original  and  particular  terms  of  the  submission  to  the  reference,  ^"P'^^^^  ^ 
and  a  former  case,  contri,     Jenkins  v.  Law,   8  T.  R.  87.  was  !da^1!lie"tim0 
overnruled.    £van8  v.  Thompson,  5  Edst,  189-  for  making  the 

A  motion  to  refer  an  award  to  the  same  arbitrator  must  be  made  ^^^'     ^     ^ 
before  the  last  day  of  the  term  next  after  such  award  shall  have  refer^u  award  to 

been  made  pursuant  to  the  statute.    Zachary  v.  Shepherd,  2  T.  R.  the  same  arbitra- 
7g]^  tor  most  be  made 

if  the  award  be  made  in  time,  and  be  ready  to  be  delivered,  As  to  time  for 
though  not  delivered,  it  is  valid.    Bro^n  v.  Vawser,  4  East,  584.    making  and  for 

If  it  appear  doubtful  whether  arbitrators  had  made  the  award  deUveryof  award, 
either  previous  or  subsequent  to  their  receiving  notice  of  a  deed 
of  revocation,  the  court  will  not  stay  the  proceedings  but  leave  the 
party  to  plead  such  award  pmt  darrein  continuance.     Lowes  v. 
Kermore,  %  J.  B.  Moore,  30. 

If  the  time  for  making  the  award  be  duly  enlarged,  the  award 
made  within  the  enlaiged  time  is  good,  though  it  do  not  recite 
that  fact ;  but  an  attachment  will  not  be  issued  unless  the  fact  of 
due  enlargement  be  verified.  George  v.  liousley,  5  East,  13 ; 
and  that  fact  must  be  verified  by  affidavit,  and  that  the  defendant 
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liad  notice  of  such  enla^ement  of  the  time  within  which  the  award 

was  made  when  served  with  the  rule  for  the  attachment*     Davis  v. 

VasSy  15  East,  97  ;  and  see  also  Moule  v.  Stowell,  id.  99. 

And  it  has  been  determbed  that  the  time  for  making  the  award 

was  duly  enlarged  by  the '  arbitrator,  who,  under  the  judge's  order 
'  upon  which  the  reference  had- been  made,  was  enabled  to  enlarge 

it  io  such  time  as  he  should  require,  and  such  judge  might  think 
'  reasonable,  on  the  day  preceding  the  expiration  of  the  original 

•  time   indorsed   thereon;  that  he  required  further  time,  although 
the  judge's  order  granting  such  further  time,  was  not  made  till  a 

'  day  subsequent.    Reid  v.  Fryatt,  lM.SfS»  1. 

And  submission  to  two,  so  as  they  made  their  award  on  or  before 
a  day  certain,  but  if  they  do  not  by  the  time  appointed  make  their 
award,  then  to  an  umpire,  provided  he  make  his .  award  on  or 
before  a  subsequent  day,  the  arbitrators  finally  disagree  before 

•  their  time  expires,  and  declare  they  will  not  make  any  award,  and 
do  not  make  any :  Held,  that  the  umpirage  might  be  made  after 

-  the  filial  disagreement  of  the  arbitrators  before  the  time  allowed 
them  had  expired.    Smailes  v.  Wright,  SM^^SfS.  569' 

But  after  the  delivery  of  an  award,  thie  arbitrator's  authority 
having  been  once  completely  exercised,  is  at  an  end,  and  cannot 

'  be  again  revived,  even  for  the  correction  of  a  mistake.  Irvin  v. 
£Inon,  8  East,  54 ;  and  that  tlie  authority  of  arbitrators  once  ex- 
ecuted cannot  be  executed  again,  was  also  recognized,  and  refer- 
ence to  the  last-mentioned  case  made   by  Lord  EUenboroughy 

'   C.  J.  in  Oliver  v,  Collings,  1 1  Mast,  S67»     Uenfree  v.  Bromley, 

6  East,  309.  - 

If  an  arbitrator  has  power  to  enlarge  the  time  for  making  his 
award  to  any  other  day,  he  may  enlarge  it'  more  than  once*  Payne 
V.  Deacle,  \  Taunt.  509. 

To  debt  on  an  award  made  by  arbitrators,  upon  a  submission 

to  them  generally  without  any  time,  is  a  plea  that  they  did  nol 

'  make  any  award  within  a' reasonable  time,  adjudged  ill.     Curtis  v» 

Potts,  SM.SfS.  145.  .  . 

Where  party  diet    .       Where  a  verdict  is  found  for  the  plaintiff,  subject  to  an  award, 

liefore  award.  ^uj  before  award  made  the  defendant  dies,  a  subsequent  award 

that  the  verdict  should  be  -entered  for  the  defendant,  and  ako 
judgment  thereon,  cannot  be  supported.    Toussaint  v.  Hartop, 

7  Taunt.  571.  S.  C.  1  J.  B.  Moore,  287. 

So  if  a  juror  be  withdrawn,  and  the  cause  referred,  an  award 
made  after  the  defendant's  death  is  clearly  bad.  Per  Gibbs,  C.  J. 
Toussaint  V.  Hartop,  7  jTatin^.  571  • 

And  therefore,  taking  a  verdict  for  the  plaintiff,  subject  to  a 
reference,  it  is  prudent  to  provide  by  a  special  stipulation  on 
the  case,  that  the  reference  shall  not  be  defeated  by  the  death  of 
one  of  the  parties  before  award  made.  Id.  ib. 

But  if  a  stranger  to  the  cause  become  by  rule  of  court  party 
to  a  reference  to  the  cause  before  any  jury  is  sworn,  and  ii,  after 
the  award  made,  but  before  judgment,  one  of  the  parties  to  the 
cause  die,  though  the  cause  abate,  the  rule  of  court  is  not  de- 
funct as  to  the  stranger ;  but  an  attachment  shall  go  thereon  for 
'  l«on-|>erforniance  of  the  award.  Rogers  v.  Stanton,  7  TwntiSld^ 
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An  executor  may  have,  without  scire  facias  or  other  process 
of  renvor,  an  .attachment  for  non-penonnance  of  an  a^ard 
made  in  his  testator's  cause  in  his  life-time,  in  favour  of  the  tes- 
tator. 7  Taunt.  575. 

A  part  J  having  made  his  election  by  bringing  an  action  on  an  As  to  election  of 
award,  will  not  be  permitted  to  waive  same  and  move  for  an  at-  n?***^*^!*?****!* 
tachment.     Bidley  rjLoveday,  1  U.  *  F.  81.  orbyttachment. 

If  bail  has  been  given  in  the  cause  proposed  to  be  referred,  a'  Caatioa  as  to 
verdict  should  betaken  for  a  certain  sum,  subject  to  the  award  b^l>eu>slMt. 
under  the  order  of  reference^  otherwise  the  bail  will  be  dischaiged. 
1  SeL  467. 

A  judgment  on  a  verdict  reduced  by  an  award  may  be  entered  When  Jadgment 
up  in  the  first  instance.     Higginson  v.  Nesbitt,  iB.S^P.  97.  iw1[J?**m  ^  Xe 

Where  verdict  was  taken  by  consent,  subject  to  the  award  of  an  entered  upf 
arbitrator,  K.  B.  held  that  judgment  cannot  be  entered  up  without  Bat  rale  for  jodir- 
the  usual  rule  for  judgment.     Hay  ward  v.  Ribbffns,  5  East,  310.  "**«"*•  ^  »««• 
But  it  does  not  seem  settled  whether  the  rule  for  judgment  can  '^* 
be  entered  before  the  day  on  which  payment  of  the  sum  awarded 
is  to  be  made ;  at  all  events  execution  cannot  be  issued  before  that 
day.     Callard  v.  Patterson,  4  Taunt.  319.     No  previous  applies-  Cases  as  to  tak-i 
tion  to  the  court  for  leave  to  issue  execution  seems  to  be  necessary.  {?J[j^"*  *"  caeca- 
Lee  V.  Linguard,  1  East,  401.    Grimes  v.  Naish,  1  B.  8^  P.  480.        ^ 
Borrowdale  v.  Kitchener,  S  B.Sf  P.  244.    See  Reed  v.  Garnett, 
Ban  58,  where  it  was  held  that  the   same  affidavits  are  as  neces- 
sarily to  be  made  previously  to  takmg  out  execution  as  on  the 
proceeding  by  attachment  on  the  award. 

And  where  a  verdict  is  taken,  subject  to  an  order  of  reference, 
if  the  arbitrator  refuses  to  make  his  awards  verdict  cannot  be 
entered  without  making  the  order  of  reference  a  rule  of  court. 
Kirkus  v.  Hodgson^  6  Taunt.  733. 

The  sum  for  which  a  verdict  is  nominally  taken  cannot  be  con-  For.wliatsomthe 
sidered  as  in  the  nature  of  a  penalty,  for  which  the  plaintiff  may  jodgment  may  be 
enter  up  for  judgment,  and  levy  interest,  sheriff's  fees,  poundage,  ^^^"^  "P- 
&c.     The  judgment  can.be  entered  up-  only  for  the  sum  found  by 
the  arbitrator.    Same  cases  cited  above. 

Ao  arbitrator  cannot  award  a  sum  to  be  due  beyond  that  for  Arbitrators  can- 
which'  a  verdict  shall  have  been   takenl     Bonner  v.  Charleton,  not  exceed  the 
dEast,  139-  Prentice  v.  Reed,  iTaunt.  151.  and  if  he  do,  assump-  ^*"^^*^*-J 
sit  will  not  lie  pn  the  award^    Bonner  v.  Charleton,  ubi  supra.  But 
where  an  award  was  made  and  judgment  entered  up  for  more  than 
taken  by  the  verdict,  and  it  appeared  that  the  excess  would  be 
covered  by  a  sum  due,  not  however  referred  or  in  dispute,  the 
court  reduced  the  judgment  to  the  amount  of  the  verdict,  and 
granted  execution  for  the  sum  really  due.      Prentice  v.  Reed, 
if6i  supra. 

Where  a  replevin  cause  being  referred  after  issue  joined  snd  be-  Omission  to  di- 
fore  jury  sworn,  the  arbitrator  found  one  issue  of  the  defendant,  and  rect  verdict  to  ba 
awarded  the  payment  of  rent  due  to  him,  but  ordered  no  verdict  *"**'*<*  "P- 
or  judgment  to  be  entered:    Held,  that  the  defendant  was  not 
entitled  on  motion  to  enter  up  judgment  in  the  action,  for   the 
rent  and  costs  of  the  action  taxed  for  him.    Grundy  v.  Wilson, 
7  fount.  700. 


78 


As  to  ienrioe  of 
the  award  being 
umecessary. 

Where  canae 
referred  to  arbi- 
trators under  a 
nile  awty  may  be 
set  down  again. 


Where  ftfae 
medy  on  an 
award  is  by  ac* 

tkOir 


As  to  stamps 


As  to  arbitrator's 
fee. 


Where  tbe  awar^ 
is  lost. 


No  poundage  doe 
on  attachment. 


Quaref  as  to 
swearing  wit- 
nesses. 


ARBfTRATtON;  Cases, 

After  such  formal  verdict,  the  award  cannot  be  impeached  after 
the  first  four  days  of  the  following  l^erm.  3  B.SfP.  244 ;  and 
see  the  following  case,  where  it  was  ruled  in  K.  B.  diat  the  time 
limited  by  the  statute  of  W.  III.  for  setting  aside  awards  made 
under  submission  by  virtue  of  that  statute,  does  not  attach  on 
awards  made  under  orders  of  nisiprius.  Synge  v*  Jervoise,  8  Eatt, 
466 ;  ace*  Rogers  v.  Dallimore,  1  Marsh.  47  K 

Personal  service  of  the  award  is  not  necessary  to  warrant  the 
issuing  of  an  execution ;  if  the  defendant's  attorney  hath  been 
served  it  is  unnecessary.     SB.S^P^  244. 

If  the  cause  be  referred  Htnisiprius,  and  without  any  laches  of 
the  parties  the  arbitrators  do  not  make  the  award,  the  cause  may 
be  set  down  again,  and  the  costs  incurred  in  consequence  of  this 
reference  will  follow  the  event.  Burchall  v.  Bellamy,  4  Burr. 
623.  The  piyiciple  seems  to  be  acknowledged  in  Lady  Sadler^s 
case,  4  Butr.  1984. 

If  the  agreement  or  obligation  do  not  contain  a  clause  for 
making  the  submission  a  rule  of  court,  the  remedy  in  case  of 
disobedience  to  the  award  b  by  action  on  the  same,  or  in  covenant 
upon  the  agreement,  or  m  debt  upon  the  bond. 

Where  die  award  is  required  to  be  in  writing  under  the  hand 
of  the  arbitrator,  it  must  be  alleged  in  pleading  to  be  under  the 
hand  as  well  a&  in  writing.  Everard  v.  Patterson^  6  Taunt  645. 
Ex.  Cbamb. 

An  improper  stamp  will  not  vitiate  an  award,  unless  an  attempt 
be  made  to  enforce  it.  Preston  v.  Eastwood,  7  T.  R.  95.  and 
unless  it  be  delivered  as  a  deed,  it  need  not  have  a  deed  stamp. 
Brown  v,  Vawser,  4  East,  584.  It  b  now  considered  as  a  deed. 
See  tit.  Stamp.    Also,  tit.  Table  of  Stamps,  post. 

On  reference  under  rule  of  court,  it  seems  that  the  amount  of 
the  arbitrator's  fee  awarded  to  be  p^id  to  himself,'  b  examinable 
by  the  prothonotary*    Fit^rald  v.  Graves,  5  Taunt  342. 

If  the  award  be  lost,  proceedings  may  be  had  upon  an  affidavit 
of  the  facts,  and  upon  the  draft  or  copy  thereof.  Robinson  v. 
Davu,  1  Str.  526.  See  also  upon  an  affidavit  of  its  contents. 
Hill  V.  Townshend,  3  Tauni.  45.  See  the  principle,  Rex  v. 
Gwyn,  i&.431. 

The  sheriff  b  not  entitled  to  poundage  on  an  attachment.  Rex 
V.  Palmer,  £  East,  41 1  •  QuiBre,  whether  he  can  recover  under 
23  Hen.  VI.  c.  9. 

I  do  not  find  that  either  by  the  statute,  or  that  in  priictice  an 
arbitrator  b  authorized  to'administer  an  oath  to  the  parties.  Qu(i^^ 
therefore,  whether  in  all  cases  it  be  not  better,  previously  to  the 
arbitration  being  entered  upon,  that  the  submission  be  made  a 
rule  of  court ;  mis  being  done,  gives  the  court  jurisdiction,  and 
witnesses  may  be  regularly  sworn  ;  but  it  would  hardly  be  prudent 
to  assert  that  perjury  would  lie  against  witnesses  sworn  even  in 
court,  before  the  court  had  jurisdiction,  lliu  very  important 
question  is  by  practical  writers  untouched.  There  seems  no  role 
laid  down  as  to  the  means  by  which  witnesses  may  be  compelled 
to  attend  the  reference.  See  Plractical  Directions,  where  the  pro- 
ceeding is  under  order  of  nisi  priuSp  post. 
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PRACTICAL  DIRECTIONS,  K.  B. 

SeeFarmM  siUg^mi$  Nos,  1.  8.  The  baiub  or  agretmtmi  to  refst  M 
mattenm  difference f  ^c*  being  execnt^  the  m4fde  of  attendance  om  ike 
erUiToiartp  a»4vfopiin^  o^  midMeing  the  tmUmany  of  the  wUneneep  ^ 

ore]^oinUemitW^i»iepwdaMof  a»^ 

what  the  eituatum  and  dreunutances  of  the  partiee  will  dietmte;  the 
wunt etfccM  dxreetioi^^^  ti^rfOre^  vM'  bo  eemjSaed  to  muMng  the  snlh' 
misdm  a  rule,  of  court;  to  ei^oromg  the  mme  when  award  tkefi  be 
made^  whether  b}f  attachmfini .or  other,  proeeedmg  thereon;  to  the  re- 
suHngthe  aioorJj  tf  k  shaU  ho9B  been  illegaUg  or  irregukarhf  made ; 
oadkftlg^  to  the  cowrie  of  ]ffoeeedmg.  where  the  referenee  ehM  home 
hetn  ^wde  by  an  order  of  i^ai  prina,  orbga  judge  at  chambere. 

I%e  award  will  appoint  atimeiMd  place  for  a  pagmeni  to  be^wtade, 
a  dkUt^  to  b^  delivered,  or  for  other  anattar  to  he  done  i  the  proper  party 
will  therefor^  ha^  aftendedi  ^nA  tn  defamU  ef  the  petformmee  of  the 
enerdf  the  Jtnt  step, toAm  to  enforce  it,  ie  * 

To  make  the  enbmietion  a  mle  of  court 

Let  the  MubieribiMg  witne$8  maheqffUmoit  of  the  dne.eneemtion  of  the 
bond  or  agreement,  whereby  it,  woe  agreed  that  the  enhmittion  ehoMbe 
mode  a  rulfi  of  OQ¥rt^  Stamp,  2§.  ed^  oath,  l«.^-49ee  N(k  %  Form 
subjoined. 

The,  affidaoii,  preoiemly  to  tke  mb,  eaamot  be  entitled  in  any 


Give  uam^  to  eoameh  indorted  **  to  mtxfa  to  make  the  wilfabi  men- 
tioned sabmisflion  a  role  of  court"— :/ise  ).0«.0(f.  The  derhofthe  rulee 
drami  up  ike  rule  rpay^OB  per  sheet,  beekkednty;  make  copy  of  rvde,  and 
of  the  award,  Terbati«i ;  there  copaet  mmet  be  eened  by  the  party  claming 
the  performance  of  the  awardom  the  party  by. whom  it  ie  to  be  perfefik' 
ed,  fenonniUj^  Hiltou  v.  Hop  wood,  1  MmL  M.  and  it  is  eaid  that  eer-- 
tice  on  a  Sunday,  is  good.  Anon^  12  Mod*  15d.  Attheeame  time,  and  by 
the  same  party,  person^  denumd.is  to  be  made  of  the  mm  or  other  mat- 
ter awarded.  And  observe,  if  neeetsary,  Me  point  in  Standlejr^  esq.  «• 
HemmingtoD,    Marsh.  206.  S.  C.  6 Taunt  671. 

Yet  the  party  demrons  of  oi^oreiing  the  award  may  be  unwilKng 
penonaOy  to  make  the  demand:  >»  this  care  he  may  empower  another  to 
9uihe  ii  for  him  by  regular  power  if  attorney;  hie  execution  of  euf^tn- 
tntment,  in  ease  of  subsequent  proceedings^  mMit.be  ver^iedbythe  ajft-- 
davit  o/*  the  subscribing  witnest* — See  FoBM  svbjoined. 

If  the  party  heep  out  of  the  way  to  avoid  each  personal  demand,  or 
if  he  cannot  be  found,  an  iMd/pofU  if  the  fadts  ieay  be  made,  andthe 
omrt  wiU  groMt  a  rtillB  to  shew  cause  why  kixving  copies  if  the  award, 
nle,  and  allocatur  at  his  hous^,  and  demtmding  the  wumey  if  hie  w^k, 
dumld  not  be  deemed  good  service. 

If  on  each  demand  the  award  shall  fwt  Aaee  been  performed,  the  n^Ntt 
ftep  to  enforce  the  same  is  us  follows:  let  the  same  party  mahing  the 
demands  and  serving  the  copies  as  above-mentioned^  proceed  to  make  an 
affidavit  of  euch  service  and  demand;  an  affidaait  of  the  due  execution 
of  the  award  by  the  arbitrator  or  umpire  muet  idea  be  made ;  give  the 
^davits  tocounself  10s»Q<L  indorsed  **  to  move  for  a  rule  toshewcause 
ufky  an  attachment  should  not  issue  for  not  paying  the  money  on  tke 
evard,  in  pursuance  if  the  rule  of  court"  The  clerk  of  Me  rules 
draws  up  the  rule;  pay  2f.  per  sheeti  serve  copy  thereof:  and  tkis  aho 
requires  to  be  personally  served*  Mattliewa  v.  Pizseyy  MS.  Easter 
Term,  K.  B.  57  Geo.  III.  If  the  party  stiU  refuse,  make  affidavU 
of  the  service  of  the  copy  of  such  rule  ;  annex  the  original  rule  to  the 
effiilmt;  give  same  to  counsel,  indorsed,  *'  to  move  to  make  the  within 


at 
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to  remaia  in  fiill  force  and  virtae :  And  the  said  J.  D.  doth  oonsent 
and  agree,  that  his  aabmission  to  the  award  or  nmpirage  above  men- 
tioned,  shall  be  made  a  mle  of  his  majesty's  court  of  King^s  Bench 
at  Westminsterj  pursuant  to  the  statate  in  such  case  made  and  pro- 
vided. 
Sealed,  &o,  J,  D. 

Each  party  executes  a  bond  nnUatii  muiandiM,  to  be  exchanged 
forthwith. 


No.«. 


fCourt.] 
T.S.  of- 


,  maketh  oath  and  saith,  that  he  was  present  at  the 


AffidsTit  of  dae    ^^^^  ^^  signing  and  sealing  the  bond  or  obligation  hereunto  annexed ; 


execution 
thereof. 


and  that  J.  J9.  of 


No.  3; 
Order  of  refer- 
ence at  Jtiftjprtiw. 


therein  mentioned,  did  daly  sign,  seal,  and 


as  his  act  and  deed  deliver  the  said  bond,  in  the  presence  of  this 
deponent ;  and  that  the  name  J.  D.  set  and  subscribed  to  the  said 
bond,  is  of  the  proper  hand- writing  of  the  said  J.  D.  and  that  the 
name  T.  S,  set  and  subscribed  as  the  witness  thereto,  is  of  the  proper 
hand-wjiting  of  this  deponent. 
Sworn,  Sec.  T.  S. 

Note. — Not  to  be  entitledf  if  proceeding  under  the  statute. 

Middlesex,  to  wit. 

.   At  the  sitting  of  nin  priui,  held  at  Westminster  Hall,  in  and  for 

the  county  of  Middlesex,  on  the day  of ,  in  the  year 

of  our  Lord ,  and  in  the  ■  year  of  the  reign  of  onr  so- 

vereign lord  George  the  Fourth,  now  king  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  &o.  before  the  right  honourable  Sir  Charles 
Abbott,  Knt.  chief  justice  of  our  lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself, 

«/•  J^'  \  It  is  ordered  by  the  court,  by  and  with  the  consent .  of  the 
V.  >  plaintiff  and  defendant,  their  counsel  and  attomies,  that  the 
R.  R.  ^  last  juryman  sworn  and  impanelled  in  this  cause,  be  with- 
drawn out  of  the  panel,  and  that  all  matters  in  difference  between 
the  said  parties  be  referred  to  the  award,  order,  arbitrament,  final 
end  and  determination  of  ■,  so  as  he  shall  make  and  publish 

his  award  in  writing  of  and  concerning  the  premises  in  question,  on 

or  before  the day  of  — —  term  now  next  ensuing ;  and  that 

the  said  parties  shall  and  do  perform,  fulfil,  and  keep  such  award,  so 
to  be  made  by  the  said  arbitrator  as  aforesaid ;  and  it  is  also  or* 
dercd,  by  and  with  such  consent  as  aforesaid,  that  the  costs  of  the 
said  cause  dhall  abide  the  event  and  determination  of  the  said  award, 
and  that  the  costs  of  the  said  reference  shall  be  in  the  discretion  of  said 
arbitrator,  who  shall  direct  and  award  by  whom,  and  to  whom,  and 
in  what  manner  the  same  shall  be  paid :  and  it  is  likewise  ordered,  by 
and  with  such  consent  as  aforesaid,  that  the  plaintiff"  and  defendant 
respectively  shall  be  examined  upon  oatt,  to  be  sworn  before  the  said 
lord  chief  justice,  or  some  other  justice  of  the  same  court  of  onr 
lord  the  king,  before  the  king  himself,  or  before  a  commissioner  ap- 
pointed for  taking  affidavits  in  the  country,  if  thought  necessary  by 
the  said  arbitrator,  and  do  produce  before  the  said  arbitrator,  all 
hooks,  papers,  and  writings  touching  and  relating  to-  the  matters  in 
difference  between  the  said  parties,  as  the  said  arbitrator  shall  think 
fit;  and  that  the  witnesses  of  the  plaintiff  and  defendant  respectively 
shall  be  examined  upon  oath,  to  bo  sworn  before  the  said  lord  chief 
justice,  or  some  other  justice  of  the  same  court  of  our  lord  the  king, 
before  the  king  himself,  or  before  such  commissioners  as  aforesaid ; 
and  it  is  likewise  ordered,  by  and  with  such  consent  as  aforesaid, 
ihat  neither  the  plaintiff  nor  the  defendant  shall  prosecute  or  bring 
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aoj  action  or  suit  in  any  conrt  of  law  or  equity  against  the  said  arlii* 
trakor,  or  bring  or  prefer  any  bill  in  equity  against  each  other,  of  and 
eoocerntog  the  premises  in  question,  so  lis  aforesaid  referred :  and  it 
it  fiirther  ordered,  by  and  with  such  consent  as  aforesaid,  that  if  either 
party  shall,  by  effected  delay,  or  otherwise,  wilfully  prevent  the  said 
arbitrator  from  making  an  award,  he  shall  pay  such  costs  to  the  other 
as  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
ihall  think  reasonable  and  just:  and  last Ip,  it  is  orderedj  by  and  with 
SQch  consent  as  aforesaid,  that  the  said  court  of  our  said  lord  the 
king  before  the  king  himself,  may  be  prayed,  that  this  order  may  be 
made  a  role  of  the  same  court. 

[Court]  fTide  cause.]  ^ 

T.  S.  maketh  oath  and   saith^  that  this  deponent  did  see  X.  K    ^  ^/^?'  ^;  ^ 

of ,  sign,  seal,  publish,  and  declare  his  final  award  and  ar-  exerutiin  of  i^ 

bitrament  in  writing  between./.  D.  of  — ,  and  R.  R.  of ,  award, 

bearing  date  the day  of  — ;  and  this  deponent  further  saith, 

that  the  name  X.  F.  set  and  subscribed  to  the  said  award,  as  the  party 
executing  the  same,  is  of  the  proper  hand- writing  of  the  said  X.  F. 
and  that  the  names  T,  S.  and  E.  S.  set  and  subscribed  thereto,  as 
witnesses  attesting  the  execution  of  the  said  award,  are  of  the  respec* 
tire  hands- writing  of  this  deponent  and  the  said  E,  S, 
Sworn,  &c.  7.  & 

See  Mem.  euhjoined  to  Form,  No.  2. 

[Conrt]  [Title  cause.] 

/.  2>.  of  ,  maketh  oath  and  saith,  that  this  deponent  did.         No,  5. 

on  the day  of last,  personally  attend  irofa  the  hour  Affidavit  of  d«- 

of ,  until  the  hour  of ,  in  the  forenoon  of  the  same  day,  JJJ^  "order  to 

at (jhere  iiuert  the  time  and  place  mentioned  in  the  award)  for  ^^roaod  an  attach* 

the  purpose  of  receiving  the  sum  of  £ ,  awarded    to  this  ment 

deponent,  pursuant  to  a  certain  award  in  writing,  which  is  hereunto 
annexed,  btit  the  said  R.  R.  did  not  attend  at  the  time  and  place 

aforesaid,  or  pay  to  this  deponent  the  said  sum  of  £ > — ,  or  any 

part  thereof:  and  this  deponent  further  saith,  that  on next 

after ,  in  this  present term,  the  submission  of  this" 

deponent  and  the  said/2*  R.  to  the  said  award,  contained  in  a  certain 

bond  or  ol>ligation,  bearing  date  the  —  day  of ,    was 

nade  a  rnle  or  order  of  this  honourable  court,  and  that  this  depo- 
nent did,  on  the day  of last,  personally  serve  the  said 

JL  R,  with  a  true  copy  of  the  said  rule  or  order,  and  award,  and  at 
(he  same  time  shewed  him  the  said  original  rule  or  order,  and  award, 

and  demanded  of  him  the  payment  of  the  said  sum  of  £ ,  so 

awarded  to  this  deponent  as  aforesaid:  but  the  bMR.R,  did  not 
then,  or  at  any  time  afterwards,  pay  the  same,  or  any  part  thereof, 
to  this  deponent,  and  the  said  sum  of  £  — ,  now  remains  wholly 
doe  and  owing  from  the  said  ■'  to  this  deponent. 

Sworn,  &c.  ■/•  D. 

See  Mem.  subjoined  to  Form,  No.  2. 

[Court]  [Title  cause.] 

/.  D.  of  ,  the  plaintiQ*  in  this  cause,  maketh  oath  and         No.  6. 

saith,  that  this  deponent,  on  the  day  of last,  per-  Affidavit  of  de- 

sonaUy  served  the  above  named  defendant  with  a  true  copy  of  the  "?"^  ""^  '^^"IISl 

role  and  allocatur,  and  also  a  true  copy  of  the  award  hereunto  an-  ^ ^  and^f  ?e 

nexed,  and  at  the  same  time  shewed  him  the  said  original  rule,  a//o-  taxed  costs. 
catur,  and  award,  and  demanded  of  him  the  payment  of  the  sum 

F  £ 
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of  £  ,  awarded  to  this  deponent  by  X.  Y.  of  ,  the 

arbitrator  named  in  the  said  award,  and  also  the  payment  of  the  sum 

of  £ ,  for  the  costs  allowed   to  this  deponent,    in  the  said 

cause :  but  the  said  defendant  refused  to  pay  the  same,  or  any  part 
thereof:  and  this  deponent  further  saith,  that  the  said  sums' of  ;£ — ^ 
and  £ ' ,  still  remain  wholly  due  and  owing  from  the  said  de- 
fendant, to  this  deponent. 

Sworn,  &C.  J.  D. 

ARGUMENT.    See  titles  Dbmubrbr^  Error,  |K)s/. 

ARRAY,  Challenging.    See  tit.  Jury,  jpos/. 

ARREST  FOR  DEBT.    Arrest  is  the  apprehending  or  restraining 
the  person  by  process  in  execution  of  the  command  of  some  court 
or  officer  of  justice.  Wood's  Inst.  575. 
For  what  aiM0iiia  The  cause  of  action  must  amount  to  15/.  unless  upon  bill  of  ex- 

arrest  may  be  change  or  promissory  note ;  and  these  amounting  to  )0/.the  arrest  is 

good  for  such  sum.  See  stat.  5 1 G.  III.  c  124 ;  and  an  affidavit  of  the 
amount  of  the  cause  of  action  must  be  duly  made,  and  tbe  amount 
indorsed  on  the  back  of  tbe  writ.    lb.  s.  2.  and  although  the  plain- 
tiffs recover  under  15/.  yet  this  statute  does  not  avoid  tbe  pro- 
ceedings.   Spinks  V.  Hitchcock,  7  Taunt.  135.  but  if  the  arrest 
be  intended  to  be  made  in  Wales,  or  in  the  counties  palalinci  by 
process  out  of  the  courts  of  K.  B.  and  C.  P.  the  cause  of  action 
must  be  sworn  to  amount  to  20/.  and  upwards.     11  8c  12  fV.  III. 
€.  9*  8*  2.     Where  a  plahitiffi  shortly  previous  to  making  an  affi- 
davit of  debt,  bad  written  a  letter,  stating  that  defendant  was  a 
creditor   of  his,   the  court  interfered  in  a  summary  way  to  dis- 
charge   tlie  defendant    out  of  custody,   on  affidavit   denying  the 
debt,   the  plaintiff  not  having  denied  tbe  writing  of  sudh   letter 
by  him,  or  alleging  that  the  debt  due  to  him  had   arisen  subse- 
quently to  it.     Nizetich  v.  Bonacicb,  5B.Sf;  A.  904.     See  titles 
Sailor,   Soldier,    &c.,  post^  iu  the  alphabetical  abridgment 
subjoined  to  this  bead  and  title. 
Stat.  43  0. 3.  The  provisions  of  statute  43  G.  III.  c.  46.  are  remarkably  fa- 

c-  ^*  vourable  to  the  person  of  a  debtor.     By  this  statute    he  cannot 

be  **  arrested  in  England  or  in  Ireland,  for  a  cause  of  action  not 

originally  amounting  to  such  sum  for  which  such  person  is,  by  the 

*  laws  now  in  being,  liable  to  be  arrested  and  held  to  bail,  over 

and  above,   and  exclusive  of,  any  costs,  charges,  and  expences, 

that  may  have  been  incurred,  recovered,  or  become  diargeable, 

in  or  about  the  suing  for,  or  recovering  the  same,  or  any  part 

thereof.** 

Deposit  in  lieu  i\nd  by  sect.  2.  of  the  same  act,  all  persons  arrested  in  England 

^  >>*i^*  and  Ireland,    shall  be  allowed,  in  lieu  of  giving  bail,  to  deposit 

with  tbe  iberiff,  by  delivering  to  the  undersheriff,  &c.  the  sum 
endorsed  upon  the  writ,  together  with  10/.  in  addition,  to  answer 
the  costs,  and  also  such  further  sum  as  shall  have  been  paid  for 
the  king's  fine  upon  an  original  writ.  Defendant  to  be  discharged 
on  such  deposit ;  which  sum  the  sheriff  is^  at  or  before  the  re- 
turn of  the  writ^  to  pay  into  court. 
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If  defendant  afterwards  duly  perfect  bail,  the  whole  sum  so 
deposited,  to  be  on  motion  repaid  him  ;  but  if  defendant  do  not 
duly  perfect  bail,  the  money  is  to  be  paid  to  the  plaintiff  on 
like  motion,  and  who  may  then  enter  a  common  appearance,  if 
be  think  fit.  The  10/.  to  be  paid  subject  to  such  deductions,  if 
any,  from  tlie  10/.  deposited  to  answer  the  costs  of  the  suit  and 
of  die  application,  as  may  upon  taxation  be  found  reasonable. 
And  by  the  Sd  section  the  defendant  is  entitled  to  costs,  if  tlie 
plaintiff  do  not  recover  the  amount  for  which  he  was  arrested. 

If  a  defendant,  who  pays  the  debt  and  10/.  costs,  under  this 
act,  put  in  bail  above,  who,  instead  of  justifying,  render  him 
(the  plaintiff),  is  not,  under  sect.  2.  entitled  to  receive  the  money  so 
deposited,  but  the  defendant  may,  in  such  case,  receive  back  his 
deposit.  Harford  and  others  v.  Harris,  4  Taunt.  669*  See  also 
Cadby  v.  Carsons,  5  Id.  623;  and  Chad  wick  v.  Battye,  SM.  S^  S. 
283.     1  Chii.  R.  145.  acc^ 

Where  upon  a  bond  in  a  penalty  conditioned  for  paying  a  less 
sum  by  instalments  and  interest,  the  defendant  is  arrested  for  the 
aj^egate  amount  of  all  the  instalments  and  the  interest  accrued 
due  before  the  action  brought,  and  that  although  only  a  part  of  the 
instalments  was  then  due,  the  defendant  has  no  remedy  for  his 
costs  under  the  statute.  Talbot  v.  Hodsden,  7  Taunt.  251.  And 
see  tit.  Co^TS,  vost. 

Wherever  a  claim  or  debt,  amounting  to  or  above  15/.  is  matter  1^  ^b*t  oar#e 
of  certainty,  and  for  which  an  action  will  lie,  an  arrest  may  be  made  J[JJ^JJJJ|  "^ef 
for  the  same,  subject  to  exceptions  in  relation  to  persons  of  a  tained,  &c. 
known  character  or  oiHce,  most  of  whom  are  mentioned  in  an 
alphabetical  list  subjoined  to  this  article. 

So,  also  in  cases  where  a  bill  or  note  amounts  to  10/. 

But  previously  to  arrest,  in  some  cases,  a  judge's  order  must  be 
obtained,  e.g.  By  R.  G.  //.  48  G.  III.  c.  9.  9  East,  325.  1  TamU. 
203,  no  person  can  be  held  to  special  bail  in  an  action  of  trover 
or  detinue,  without  an  order  made  for  that  purpose  by  the  lord 
chief  justice,  or  one  of  jthe  judges. 

Defendant  may  be  arrested  in  an  action  on  judgment,  where- 
he  was  not  held  to  t>ail  in  the  first  action.     1  Chit.  R.  274.  n. 

Where  the  first  action  is  not  bailable,  the  court  will  not  set 
aside  a  second  arrest  for  the  same  cause  of  action,  though  the  first 
were  pending.    Davison  v.  Cleworth.  Id.  275.  n. 

Where  a  defendant  had  been  twice  arrested  in  two  different 
counties,  for  the  same  cause  of  action,  and  had  put  in  bail  to  twa 
writs,  the  court  refused  to  grant  a  rule  absolute  for  setting  aside 
one  of  two  actions  brought  against  the  defendant,  as  there  was 
in  fact  but  one  action,  and  the  proper  course  was  to  move  that  an 
exaneretur  might  be  entered  on  the  bail  piece.  Powell  v.  Hen* 
derson.  Id.  392. 

A  defendant,  wrongfully  arrested,  is  not  entitled  to  be  discharged 
from  subsequent  detainers,  unless  there  has  been  collusion  between 
the  plaintiffs  in  those  causes,  and  the  persons  by  whom  the  defen- 
dant was  originally  arrested.  Barclay  and  others  v.  Faber,  QB^Sjf  A. 
743  ;  and  see  Callaway  v.  Bond,  1  Chit.  R.  580.  n. 
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And  where  a  defendant  being  previously  iu  custody,  in  esecution 
for  a  debt)  a  detainer  was  lodged  against  him,  but  for  too  large 
a  sum  ;  and  on  this  being  discovered  in  a  few  hours,  the  plaintiff 
dbcontinued  on  payment  of  costs,  and  before  the  payment  of  costs 
lodged  a  fresh  detainer :  Held,  that  this  second  detainer  was  re- 
gular, and  that  it  was  not  like  the  case  of  a  fresh  arrest  which  can- 
not be  made  till  the  costs  have  been  paid.  White  v.  Gompertz, 
5B.8fJ.g05. 

A  defendant  is  not  entitled  to  be  discharged  out  of  ctistody,  on 
the  ground  of  his  having  been  arrested  upon  a  warrant  in  which 
the  names  of  the  plaintiffs  are  not  conformable  to  the  writ,  if  the 
defendant  be  not  misled  by  the  mistake ;  and  therefore  where 
the  arrest  took  place  on  a  warrant,  which  require  tlie  defendant 
to  answer  ^.  JB.  and  two  others:  Held,  that  he  was  not  entitled 
to  be  discharged.    Williams  o.  Lewis,  1  Chit.  It*  611. 

But  it  has  been  ruled,  that  the  defendant  cannot  be  holden  to 
bail  in  an  action  on  a  policy  of  insurance,  where  there  has  been 
no  adjustment,  because  it  is  an  action  to  recover  unliauidated  da- 
mages.   Lear  v.  Heath,  5  Taunt.  201.    See  also  1  Marslt.  21.  n. 

And  this,  although  the  plabtiff  swear  to  a  total  loss.  Id*  And 
although  the  defendant  make  an  unqualified  offer  to  pay  807.  per 
cent.    6  Taunt.  201 . 

But  where  jf.  proceeds,  by  forei^  attachment,  against  B.  who 
surrenders,  and  pleads  to  the  jtirisdiction  of  the  court,  jt»  discon- 
tinues the  foreign  attachment,  and  arrests  JB.  by  process  out  of 
this  court :  Held,  that  the  foreign  attachment  was  not  such  an 
arrest  as  to  entitle  B.  to  be  discharged  out  of  custody  in  the  pre- 
sent suit  on  entering  a  common  appearance.  Wood  and  others  f  • 
Thompson,  I  Marsh.  395* 

The  sheriff  is,  not  die  plaintiff,  subject  to  the  costs  of  an  illegal 
arrest,  unless  the  plaintiff  were  privy.  1  Chit»  R.  580.  n. 

An  arrest  in  the  city  of  London,  on  a  bill  of  Middlesex,  is 
irregular,  even  though  it  took  place  on  the  verge  of  the  county 
of  Middlesex,  if  there  be  no  dispute  as  to  the  boundaries.  Ham- 
mond r.  Taylor,  5  B.8^  A.  408. 

The  second  arrest  must  be  vexatious,  in  order  to  induce  the 
court  to  discharge  the  defendant.    Ter  cur.     1  Chit.  JR.  276. 

A  defendant  who  has  been  arrested  in  a  foreign  country,  may 
be  arrested  here  again  for  the  same  cause  of  action.  Maule  v. 
Murray,  7  T.  R.  470. 

So,  may  be  arrested  in  any  court  at  Westminster,  after  having 
surrendered  in  discharge  of  a  foreign  attachment,  in  an  action  in  the 
Lord  Mayor's  Court  of  London,  for  the  same  cause.  Wood  v. 
Thompson,  1  Marsh.  395.  5  l^aunt.  851.  S.  C.  or  after  having 
put  in  bail  oil  same  attachment  for  same  debt.     Id.  ib. 

And  it  should  seem  therefore,  that  defendant  may  be  arrested 
a  second  time,  in  a  court  which  proceeds  by  different  modes  of 
redress,  from  that  in  which  the  first  action  was  brought.  \Chit.  JR. 
274.  n. 

Where  it  appeared  that  bail  in  the  cause  in  which  the  first  arrest 
had  been  made  were  forsworn,  the  court  refused  to  assist  the  de- 
fendant ou  the  second  arrest,  tlie  first  action  being  discontinued. 
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Olmias  v.  Delany,  Sir.  1216  ;  but  notwithstanding  the  case  cited.  At  to  aeeoBd  ar* 

it  may  be  doubted  whether,  without  previously  to  the  second  arrest  '^^* 

putting  the  court  in  possession  of  all  the  grounds  upon  which  the 

first  action  might  have  been  discontinued,  the  court  would  interfere. 

Belcher  v,  Gansell,  4  Burr.  £502.     And  the  costs  of  the  first 

action  must  be  first  paid.     Moiling  and  others,  assignees,  &c.  v. 

Buckboltz,    SM.SfS.  15S.    See  tit.  Discontinuance,  post. 

Yet  I   have   understood,  but  not  upon  distinct  authority,    that 

where  the  bail  are  manifestly  perjured,  the  court  has  lately,  (1823) 

interfered  in  case  of  a  second  arrest. 

In  case  of  a  first  arrest,  if  a  bill  which  is  given  in  payment  do 
not  turn  out  to  be  productive,  it  u  not  that  which  it  purports  to 
be,  and  the  defendant  may  be  again  arrested  on  a  new  writ  on  the 
same  afllidavit.  Fuckford  r.  Maxwell,  6  jT.  JR.  52.  and  also, 
2  Chii.  R.  274. 

After  nonpros,  for  want  of  declaiing  and  payment  of  costs,  it  was 
said,  that  plaintiff  may  again  arrest  defendant  for  the  same  cause 
of  action.  Turton  t.  Hayes,  lSir.4S9.  But  in  a  later  case.  Lord 
Ellenborottgh  said,  "  It  is  harsh  enoi^h  to  deprive  men  of  their 
liberty  as  a  security  for  debt  in  the  first  instance ;  but  after  having 
continued  the  defendant  in  custody,  until  the  plaintiff  lost  the 
benefit  of  it  by  his  own  defiiult,  I  shall  require  a  very  strong  case 
to  induce  me  to  consent  to  a  further  imprisonment ;"  and  m  the 
same  case,  Lawrence,  J.,  said,  ^*  However  ill  the  defendant  may 
have  behaved,  we  are  not  to  punish  him  by  confining  him  in  pri- 
son upon  a  second  arrest  for  the  same  cause  as  before.''  Imlay  v. 
Ellefsen,  3  East,  309. 

On  nonsuit  on  an  informality,  the  defendant  may  be  again  ar- 
rested. Kearney  v.  King,  1  Chit.  £.  273.  so  also  if  discharged  on 
an  illegal  warrant.    Housin  v.  Barrow,  6  T.  JR.  218. 

So  also,  where  judgment  has  been  recovered  in  error.  Cart- 
wri^t  V.  Keely,  7  Taunt*  192. 

But  if  arrested  by  a  wrong  christian  name  the  court  will  not  dis- 
charge him  on  motion.  And  the  sheriff  is  liable  to  an  action.  Wilks 
V.  Lorck,  2  Taunt.  399«  but  here  the  application  was  made  before 
the  time  for  pleading  in  abatement  had  expired.  Smitli  v.  Jones, 
4B.  Sf  P.  360.  ace.  See  tit.  Misnomer,  post.  Also  The  King 
v.  The  Sheriff  of  Surrey,  lilfarsA.  75.  though  where  there  is  only 
inaccuracy  in  the  spelling,  so  that  the  name  is  still  idem  sonans,  the 
court  will  not  interfere.  Ahitboll  v.  Beniditto,  2  Taunt.  401. 
Nor  where  **  rum,"  in  the  affidavit,  was  stated  as  the  last  syllable 
of  the  defendant's  namsi  instead  of  **  run.*'  Anon.  1  Chit.  R.  660. 
n.,  nor  where  the  variance  was  *'  ReunoU*'  for  *^  RennoUs."  Id. 
659.  n. 

But  arrest  by  initials  of  christian  name,  b  bad.  Reynolds  v. 
Hamlin,  4B.SfJ.  563. 

Where  the  action  is  compromised,  and  a  second  arrest  is  made 
for  the  same  cause,  the  court  will  not  set  aside  bail-bond,  unless 
proceedings  are  vexatious.     Brown  v.  Davis,  1  Chit.  R.  \0l. 

After  discontinuance  of  former  actions,  and  after  the  costs  have 
been  taxed  and  paid,  second  arrest  good.     Jc/.>274.  u. 
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Defendant  may  be  arrested  by  assignees  of  bankrupt,  aldiough 
he  was  arrested  by  bankrupt  for  same  cause,  if  it  was  necessary  lo 
discontinue  the  first  action,  on  the  ground  of  the  bankruptcy. 
1  Chit.  R.  274.  n. 

Defendant  who  pleads  non-joinder  in  abatement,  to  an  action 
in  which  he  was  arrested,  may  be  again  arrested  in  a  new  action. 
against  all  the  contractors.     Id,  ib. 

So  where  cause  is  referred  to  arbitration,  defendant  may  be  ar- 
rested on  the  award,  though  he  was  arrested  on  the  origimJ  action. 
Jd.ib. 

When  the  first  action  is  brought  in  the  name  of  the  bankrupt, 
without  the  authority  of  the  assignee9,  it  seems  that  the  defen- 
dant may  be  arrested  a  second  time,  without  the  first  being  discon- 
tinued or  the  costs  paid.    Id,  276.  n. 

Where  a  defendant  is  let  out  of  custody  at  his  own  request,  in 
order  that  he  may  attend  to  his  business,  he  may  be  again  arrested 
on  the  same  ajffidavit.    Penfold  v.  Maxwell,  Id,  275.  n. 

But  he  cannot  be  arrested  a  second  time  after  a  discontinuance 
of  the  first  action,  until  costs  are  taxed.     Id.  ib. 

Nor  after  having  been  superseded  through  plainti£f's  laches  in 
the  first  action.  Id,  274.  n. 

Nor  where  first  action  was  discontinued,  because  brought  before 
the  credit  had  expired.  Id.  ib,  Wheelright  v.  Joseph,  5M.  Sf  S.  93. 

Nor  can  bankrupt,  and  insolvent  debtor  be  arrested,  on  promise 
to  pay  debts  from  which  tbey  have  been  discharged.  1  Chit.  R. 
274.  n. 

Nor  where  the  defendant  has  been  arrested  in  an  action  brought 
in  the  name  of  a  bankrupt,  by  tlie  authority  of  the  assignees,  can 
he  afterwards  be  arrested  at  their  suit  for  the  same  cause  of  action, 
when  the  first  action  has  not  been  discontinued,  or  the  costs  paid. 
Carter  v.  Hart,  Id.  276. 

Nor  where  the  defendant  has  signed  wrong  name  in  dealing. 
Walker  v,  Willoughby,  6  Tamt.  530. 

No  person  can  be  arrested  in  the  king's  presence ;  nor  in  the 
king*s  court,  the  court  sitting ;  nor  in  the  verge  of  the  royal  pa- 
lace, except  by  writ  issuing  out  of  the  palace  court,  and  against  a 
person  not  of  the  household,    llie  King  v.  Stobbs,  3  T.  JR.  7S5. 

By  II  &  12  ff.  III.  c.  9;  s.  2.  no  sherilf,  &c.  within  the  prin- 
cipality of  Wales,  or  counties  palatine,  upon  any  writ  or  process 
issuing  out  of  any  of  his  majesty's  courts  of  record  at  Westmin- 
ster, shall  hold  any  person  to  special  bail,  unless  an  affidavit  be 
first  made  in  writing,  and  filed  in  the  court  out  of  which  such  writ 
or  process  is  to  issue,  signifying  the  cause  of  action,  and  that  the 
same  is  20/.  and  upwards,  and  where  the  cause  of  action  is  20/. 
and  upwards,'  bail  shall  not  be  taken  for  more  than  the  sum  ex- 
pressed in  such  affidavit. 

Within  the  walls  of  a  prison  no  person  can  be  arrested  ;  a  de- 
tainer must  be  lodged.     Wilkinson  v.  Jaques,  3  T.  R.  392. 

No  person  actually  and  bond  fide  attending  a  cause,  having  re- 
lation thereto,  whether  compelled  by  process  or  not,  can  be  ar- 
rested there,  nor  coming  nor  going.  1  U,  Dl,  636.  Spence  t. 
Stuart,  Bart.  3  Eait,  89. 
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And  the  Insolvent  Debtor's  Court  is  one  within  the  privilege. 
Willinghani  v.  Matthews,  6  Taunt.  356. 

So  a  plaintiff,  while  waiting  in  the  vicinity  of  the  court,  in  ex- 
pectation that  his  cause  would  be  tried,  is  privileged  from  arrest. 
Childerston  v.  Barrett,  1 1  East,  439.  See  also,  Soloman  v.  Un- 
deihill,  1  Campb.  N.  P.  R.  %29.  and  the  judge  at  N.  P.  will  grant 
z  habeas  corpui  to  discharge  him,  and  put  off  the  trial  until  he 
»  released,  without  payment  of  costs,  if  any  collusion  can  be 
shewn  to  exist  between  the  opposite  party  and  the  creditor  who 
arrested  him,  otherwise  only  upon  payment  of  costs. 

A  capital  burgess  of  a  borougli,  attending  an  election  of  co-bur- 
gesses, ander  a  summons  from  the  mayor,  issued  in  obedience  to  a 
mandamus,  directing  the  corporation  to  proceed  to  such  election, 
is  not  privileged  from  arrest  during  his  attendsnce  there  for  that 
purpose.  Nixon  v.  Burt,  clerk.  Reed  v.  Same,  1  J.  JB.  Moore,  413. 

Nor  18  a  servant  of  a  peer  privileged  from  arrest.  1  Chit.  ii<  83* 

After  a  voluntary  escape  the  sheriff  cannot  again  arrest  the  pri- 
soner. Atkinson  v.  Jameson,  5  T.  R.  25.  but  on  a  wrongful  es- 
cape he  may,  even  on  a  Sunday.  S.  C. 

An  arrest,  in  the  practical  sense  here  intended,  is  made  in  pur-  ^k*  mayarrwt. 
soaoce   of  the  king's  writ  or  process  directed   to  the  sheriff  or 
other  proper  officer,  commanding  him  to  take  the  person  of  the 
party  therein  named,  and  to  keep  him  for  the  purpose  and  accord- 
ing to  the  terms  specified  in  said  writ  or  process. 

The  sheriff  usually  executes  this  command  or  writ  by  his  war-  Of  bailiffs 
rant  under  the  seal  of  his  office,  directed  to  persons  who  are  called  '•"y* 
bsinffs  or  sheriff's  officers ;  and  these  are  persons  whose  office^ 
habits,  and  manners,  are  sufficiently  known. 

But  a  warrant  made  to  four  jointly,  and  not  severally,  will  not 
authorize  an  arrest  by  one.  Boyd  v.  Durand,  £  Taunt.  l6l.  but 
defendant  will  not  be  discharged  on  motion.  Id.  ib.  the  warrant 
being  good,  though  ill  pursued,  Ibid.  And  see  Housin  v.  Bar- 
row, 6  T.  R.  \^^. 

And  bailiff  cannot  arrest  the  defendant  before  warrant  made 
out    Hall  V.  Roche,  8  T.  R.  187. 

Though  bailiffs  are  public  officers,  any  person  on  proper  ap«  iSpeclal 
plication,  may  procure  tlie  warrant  to  make  the  arrest,  to  be  spe- 
cially directed  to  himself;  the  occasions  for  this  departure  from 
the  ordinary  course  of  business,  do  not  often  occur,  and  no  other 
particular  practical  information  as  to  the  propriety  or  impropriety 
of  this  special  nomination  can  be  given,  save  what  will  suggest 
Itself  to  the  practitioner  or  his  client,  at  whose  instance  such  special 
nomination  may  be  required.  If  required  and  granted  by  the  she- 
riff, to  whom  the  application  for  that  purpose  is  to  be  made,  it 
will  be  prudent  to  keep  in  mind,  that  the  sheriff  cannot  be  ruled 
to  return  the  writ.  Gentleman  v.  Bright,  Bar.  416.  See,  how- 
ever, Royston  r.  Reed,  f&.  411.  Hamilton  r.  Dalziel,  Q,  Bl.  R. 
95£,  whether  it  be  a  writ  of  execution  or  on  mesne  process. 
Be  Moranda  v.  Dunkin,  4  T.  JR.  119.  See  later  cases  under  tit. 
Attachment  against  Sheriff.  See  also,  titles  Extok- 
TioN,  Gaoler,  posf. 

Exclusively  of  sheriffs,  officers  of  particular  liberties  have  this 
right  to  make  arrests,  secured  to  them  by  5  G.  II.     Hall  t;.  \Vilby, 
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Bar.  404,  but  this  act  does  not  extend  to  counties  palatine.  Grif- 
iin  r.  Alcock,  Id.  400,  cited  1  SeL  122,  though  no  such  case 
appears. 

In  counties  palatine,  the  officer  to  whom  the  writ  is  directed, 
issues  his  mandate  to  the  sheriff,  who  causes  the  arrest  to  be  made, 
as  if  the  writ  were  originally  directed  to  him. 

In  a  liberty,  the  sheriff  issues  his  mandate  to  the  particular  bai- 
liff of  such  liberty,  who  makes  the  arrest. 

But  where  a  nofi  omiitas,  which  see,  issues,  the  sheriff  or  bis 
bailiff  may  enter  the  liberty ;  and  in  case  he  enter  without  such  a 
writ  of  non  omitias,  the  arrest  b  good,  though  the  sheriff  is  liable 
to  an  action.  Gtlb.  C.  P.  Sg. 

The  arrest  may  be  made  by  the  authority  of  the  bailiff;  so  that 
he  be  in  some  way  acting  in  the  arrest,  he  need  not  be  actually  in 
sight.    Blatch  t^.  Archer,  1  Cowp.  65. 

Touching  the  person  was  held  to  be  essential.  Genner  v.  Sparks, 
6  Mod*  173.  and  having  so  done,  the  bailiff  may  break  open  a 
door  to  secure  the  defendant.  6  Mod,]l05»  and,  as  in  the  memor- 
able case  of  Lee  v.  General  Gansel,  the  bailiff  having  gained  peace- 
able entrance  at  the  outer,  may  break  an  tuner  door.  1  Cowp.  1. 
So  a  wmdow.  See  Lloyd  v.  Sandilands,  2  J.  B.  Moore,  197. 
But  it  has  been  said  by  great  authori^  (Lord  Hardwicke),  that  if 
a  bailiff  come  into  a  room,  and  tell  the  defendant  be  arrests  him, 
and  locks  the  door,  that  is  an  arrest,  for  be  is  in  the  custody  of 
the  officer.  Rep.  Temp.  Hardw.  301.  In  Hall  v.  Roche,  Lord 
Kenyon,  C.  J.,  said,  **  It  is  very  important  that  in  all  cases  where 
an  arrest  is  made  by  virtue  of  a  warrant,  the  warrant  (if  demanded, 
at  least)  should  be  produced."    8  T.  JR.  188. 

But  a  sheriff  cannot  justify  breaking  the  inner  doors  of  the  house 
of  a  stranger,  upon  suspicion  that  a  defendant  is  there.  Johnson 
r.  Leigh,  6  Taura.  246. 

It  cannot  be  made  on  a  Sunday,  29  Car.  II.  c.  2.  s.  6.  nor  after 
the  return  day,  and  if  the  writ  be  returnable  on  a  Sunday,  it  most 
be  executed  at  latest  on  the  Saturday  before.  Loveridge  v.  Plais- 
tow,  2  H.  Bl.  2Q.  n. 

llie  master  allows  10s.  6d.  for  an  arrest  in  town,  and  ll.  Is.  in 
the  country,  and  Is.  per  mile  for  taking  the  defendant  to  gaol^  if 
any  distance. 

Bailiffs  cannot  receive  more  than  the  settled  fees  for  an  arrest 
without  being  guilty  of  extortion.  Boldero  and  others  v.  Morse 
and  others,  3  2.  U.  417. 

And  the  Exchequer  of  Pleas  will,  on  motion,  refer  the  question 
of  fee  to  the  master,  and  order  the  bailiff  to  restore  siu-plus  and 
pay  costs.    Watoon  r.  Edmunds,  4  Prtce,  309. 

See  tit.  Bail  Bond,  uissignmeni  of,  post. 

Alphabetical  List  of  Persons  exempt,  or  not,  from  Arrest  in 

Civil  Cases. 

Administbator,  assticA. 
Ambassador  and  Servants. 

Attorney;  but  see  Rex  v.  Priddlc,  M.  27G.  III.  K.  B* 
1  Tidd,  222.  and  tit.  Attobnly,  post. 
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Bail  ;  being  about  to  justify,  or  otherwise  attending  court  as  ^^^  exempt 

bail.    Meekins  t?.  Smith,  1 H.  BL  636.  ^'•««  •"«•'  ^ 

not* 

Bankrupt  for  forty-two  days,  unless  before  in  prison,  and 
after  forty- two  days  if  the  time  for  surrender  be  enlarged. 
Davis  V.  Trotter,  8  T.  R.  475. 

Also,  if  summoned  before  the  commissioners  relating  to  his 
estate,  though  several  years  after  his  last  examination.  Arding 
V.  Flower  and  another,  Id.  534. 

Nor  on  a  promise  to  pay  a  debt  from  which  he  had  been 
discharged.    1  ChU.  H.  274.  n. 

Barbisters,  attending  court  or  on  circuit.  Meekins  v. 
Smith,  IH.BL6S6. 

Bishops. 

Clergymen  attending  divine  senace. 

Ci[,ERKS  of  the  courts  at  Westminster. 

Consul-general.  Marshal  v.  Cretico,  9  East,  447*  Sed 
qiutre?  Clark  v.  Same,  1  Taunt,  106,  decided  that  he  is  not 
privileged.  And  see  the  very  elaborate  judgment^  that  he 
is  not,  Oweash  v.  Becket,  9M.8fS.  284. 

Convocation,  Member  of. 

Corporation,  Members  of,  as  such. 

Dependant,  attending  his  cause  in  court  i  See  tit  Plain- 
tiff in  this  Table. 

Drummer.    See  title  Soldier,  post. 

Executor,  as  such. 

Feme-'Covert.  Edwards  v.  Rourke  and  Wife,  1  T.  R.  486. 
Pritchett,  q.  t.  v.  Cross,  2  /f  •  BL  17;  but  if  she  obtain  cre- 
dit, pretending  to  be  single,  she  may  be  arrested.  Partridge 
V.  Clark,  5  T.  JR.  191.  Collins  v.  Rowed,  1 N.  R.  54.  though 
if  a  foreigner,  and  her  husband  be  abroad,  she  b  liable  for 
her  debts,  although  neither  separated  by  deed  nor  having 
a  separate  maintenance.  Burfield  v.  Duchesse  de  Pieune, 
2  New  R.  S80. 

But  if  the  plaintiff  knew  her  to  be  married,  she  will  be  dis- 
charged. Waters  v.  Smith,  6T.  R.  45\.  March  v.  Capelli, 
I  East,  17.  n.  Wardell  t?.  Gooch,  TEast,  582.  And  if 
knowingly,  the  plaintiff  will  be  ruled  to  pay  the  costs  of  the 
motion.  Wilson  v.  Serres,  3  Taunt.  307.  but  if  she  cohabit 
with  another  man,  and  trade  on  her  own  account,  she  will  not 
be  dischalf  ed.    De  Gaillon  v.  L'Aigle,  I  B.8f  P.  8. 

If  she  state,  mistakingly,  her  husband  to  be  dead,  she  will 
be  discharged.    Pitt  i7.  Thompson,  I  East,  l6. 

Heir,  as  such. 

Hunbredor,  as  such. 

Insolvent  Debtor,  distress  under  54 G.  III.  c.  28.  Wil- 
son and  another  v.  Kemp,  3  M.Ss  S.  595.  But  where  he  has 
made  a  subsequent  promise,  not  exempt.  Horton  v.  Mog- 
gridge,  6  Taunt.  563.    But  see  1  Chit.  R.  274.  n. 

Irisu  Peer  ;  whether  a  representative  or  not.  See  tit.  Peer 
of  Ireland,  in  this  Table,  post. 
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Marshal  of  the  King's  Bench  Prison. 

Officers,  Non-Commissioned.  Such  as  Gunners^  Ser- 
jeantSy  Drummers.  But  they  must  take  advantage  of  this 
privilege  in  proper  time.  See  Bryatii?.  Woodward,  4'TaunL 
557. 

Parliament,  Member  of,  for  forty  days  after  prorogation, 
and  for  (he  same  period  before  the  next  meeting. 

Peer  of  the  Realm. 

Peer  of  Ireland,  whether  representative  or  not,  by  stat*  S9  & 
40  G.  III.  C.67.  Art.  IV. 

•  « 

Peeress  by  birth  or  marriage ;  but  who,  if  by  marriage,  loses 
her  privilege  if  she  afterwards  intermarry  with  a  commoner. 
Co.  Lit.  16.    Sd  Ittst.  50.   4  Rep.  1 18.    Dyer,  79- 

Plaintiff,  attending  the  execution  of  a  writ  of  enquiry.  Wal- 
ters V.  Rees,  4  J.  B.  Moore,  34.  So,  generally,  attending  his 
cause  in  court. 

Sailor,  under  20/.  1  G.  II.  stai.  2.  c.  14.  9.  15.    32  G.  III. 

Serjeant.  See  tit.  Soldier.  But  Fb/i/i?/efr  DnV/ Seijeants 
are  not  exempt.    Rickman  V.  Studwick,  8  T.  R.  105. 

Servant  to  Ambassadors. 


to  the  Kinjr.     Bartlett  v.  Hebbes,  5  T.  R.  686.   al- 

tliough  trading.    King  v.  Foster,  2  Taunt.  167. 

Soldier,  enlisted,  under  20/. 

Suitor  to  a  Court  of  Justice.  Childerston  v.  Barratt,  II  East, 
439.  Soloman  v.  Underhtil,  1  Camp.  Ni.  Pr.  R.  229.  And 
the  Insolvent  Debtor's  Court  is  a  court  of  justice  within  the 
rule.  Willingham  v.  Mattliews,  2  Marsh.  57.  See  also 
2  Roie,  24.  as  to  discbarge  from  arrest,  made  while  attend- 
ing to  prove  a  debt  under  a  commission  of  bankruptcy.  See 
Tidd,  204. 

Warden  of  the  Fleet  Prison. 

Witness  subpoenaed. 

summoned  before  commissioners  under  the  Great 

Seal. 
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-     ■  an  arbitrator  appointed    by  the 

Court  of  Chancery.  Randall  v.  Gumey,  1  Chit.  R.  679- 
SB.SfJ.  252.  S.  C. 

But  he  must  not  delay  by  the  way.  Id.  ib.  K.  B.  contri. 
Exchequer  of  Pleas.  Id.  ib.  682.    7  Price,  699-  S.  jC. 

ARREST  of  JUDGMENT.  The  act  of  the  court,  whereby,  on 
motion,'  final  judgment  is  stayed  for  a  ctiVLse  appearing  on  the  face 
of  the  record  itself.     Pechey  v.  Harrison,  1  Ld.  Raym.  232. 

The  time  for  moving  in  arrest  of  judgment,  is  limited  to  tlie 
first  four  days  in  full  term ;  t.  e.  to  the  time  of  the  expiration  of 
the  rule  for  judgment ;  or  it  may  be  msde  any  time  before  the 
signing  of  final  judgment.    Taylor  v^  Whitehead,  DotigL  745. 

If  the  po9tea  be  returnable,  (or  the  inquisition),  the  last  day 
of  the  term,  a  rule  for  judgment  may  that  day  be  given,  if  the 
proceeding  be  by  bill,  and  the  motion  for  arrest  of  judgment 
must  be  made  on  that  day.    LilL  Pr.  Reg.  120.  tit.  Judgment. 
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lo  Ezcheauer  of  Pleas,  motion  not  permitted  after  the  expira- 
tion of  the  iirst  four  days  next  after  the  trial  of  the  cause,  aud  a 
rule  nisi  for  a  new  trial  has  been  discussed.  And  it  further  appears, 
that  such  a  motion  should  be  made  in  the  alternative  in  the  first 
instance.     Lane  v,  Crickett,  7  Price,  566. 

The  time  for  making  such  motion  is  before  or  upon  die  appear-  When, 
ance-day  of  the  habeas  corpora  juratorum :  Lyte  v.  Rivers,  Bar.         C«  P. 
445.  and  if  that  day  shall  be  the  last  day  of  term,  notice  of  |he 
motion  shall  be  given,  and  an  affidavit  of  the  service  must  be  pro- 
duced, or  the  rule  for  staying  the  judgment  will  be  refused.  Camp, 
q.  1. 17.  Gale,  Id.  247. 

Material  roisrecital  of  a  statute,  is  ground.  The  King  v.  Mar* 
sack,  6  1\  R.  771. 

Quare,  Where  the  misrecital  is  merely  literal  i     Id.  776. 

Whatever  will  be  a  cause  for  arresting  the  judgment,  must  also  Oroands  on 
be  a  cause  for  demurrer ;  but  it  will  not  equally  hold,  that  what-  whlchjn<>8««^ 
ever  is  caitse  of  demurrer,  may  be  cause  for  arresting  the  judg-  ""^     arre»te<L 
ment.    A  verdict  will  aid  a  title  defectively  set  forth,  but  not  a 
defective  title,  1  Sel.  498.    Weston  v.  Mason,  Bur.  1725.    £n- 
gUsh  V.  Buraell,  2  WUs.  258.     See  also  Macmurdo  <?•  Smith, 
7  2'.  22- 518. 

Where  the  verdict  does  not  pronounce  upon  the  point  in  issue, 
judgment  will  be  arrested.    Bishop  v.  Kaye,  S  B.i^  A.  605. 

So  where  the  innuendo  is  not  warranted  by  the  words  of  the 
coUoquim.     Gainsford  v.  Blachford,  7  Price,  544. 

So,  circuity  of  action  is  a  ground.  Bishop  v.  Hayward,  4  T.  22. 
470. 

A  plaintiff  declared  as  administrator  of  an  executor,  when  ad* 
ministration  de  bonii  fion  ought  to  have  been  taken  out.  Bastard 
V.  Jutsham,  Bar.  444. 

Also,  where .  the  one  joipt  obligor  only  was  sued,,  it  appearing 
outhe  face  of  the  declaration  that  the  bond  had  been  given  by 
two.    Homer  v.  Moor,  cited  in  Rice  v.  Sbute,  5  Burr.  26l4. 

Also,  where  it  was  said  ^'divers  goods,"  without  specifying 
what  goods.    Wiatt  v.  Essington,  Ld.  Rajfm.  1410. 

Aljio,  where  entire  damages  are  given  'upon  a  declaration  coo- 
tainiiig  two  counts,  one  of  which  alleges  a  cause  not  actionable, 
the  practitioner  should  therefore  be  careful  to  get  the  damages 
assessed,  on  the  verdict  given  on  the  good  count.  Onslow  v.  Home, 
clerk.  (I'ooke)  3  WiU.  177.  And  see  Holt  v.  Scholefield,  6T.  JR. 
691.  And  it  seems  that  the  very  words  upon  which  special  da- 
mage is  stated  in  one  count,  must  be  set  out;  and  if  omittedi  such 
count,  joined  with  others,  to  which  no  objection  is  taken,  will  be 
ft  ground  for  arresting  the  judgment  upon  a  general  verdict.  Cook 
«.  Cox,  3  Jf.  ^  5.  110. 

But  if  there  be  a  misjoinder  of  counts,  and  a  verdict  for  the 
plaintiff,  on  the  counts  well  joined,  and  for  the  defendant  on  the 
other,  the  misjoinder  is  not  a  cause  for  arresting  the  judgment* 
Kighiley  v.  Birch,  2  Id.  533. 

After  judgment  on  demurrer,  there  can  be  no  motion  in  arrest 
of  judgment,  on  account  of  matter  which  might  have  been  stated 
on  arguing  the  demurrer.  Edwards  v.  Blunt,  1  Str.  425.  Cres- 
well  V.  Packbam,  2  Mar$h.  326.  ace.  6  Taunt.  650.  S.  C. 
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Also,  where  the  court  hath  not  jurisdictioD,  no  agreement  or 
cogent  of  parties  to  waive  that  fact  will  alter  the  case.  Rich- 
ardson V.  Frank,  Bar.  451. 

And  Monmouthshire,  and  not  Shropshire,  is  die  next  English 
county  to  South  Wales.  And  where  the  venire  issued  out  of  Shrop- 
shire, the  judgment  was  arrested.  Goodright^  d.  Riclmrds  r. 
Williams,  2  M .  ^  5.  270. 

A  defendant  who  lets  judgment  go  by  default  upon  any  declara- 
tion intrinsically  bad,  must  be  careful  not  to  make  defence  on 
the  execution  of  thb  writ  of  enquiry ;  he  would  thereby  waive  the 
right  of  moving  in  arrest  of  judgment.  Freeland  v.  Hunt,  2  fVils, 
380.    See  the  Practical  Directions. 

Where  trespass  is  brought  against  two,  ope  lets  judgment  go 
by  default,  the  other  is  acquitted, .  and  damages  are  assessed  against 
the  defaulter,  the  judgment  will  be  arrested.  Biggs  v.  Benger, 
^Ld.Raym.  1372. 

So,  where  damages  for  trespass  were  severed*  Onslow  v,  Ot-^ 
chard,  1  S^r.  422. 

But  where  a  defendant  shall  not  take  advantage  of  his  own 
mbpleading,  see  Harvey  v.  Richards,  1  //.  Bl.  644. 

In  case  of  arrest  of  judgment  each  party  pays  his  own  costs. 
Cameron  v.  Reynolds,  1  Cotjpp.  403.  Holloway,  q.  i.  v.  Bennet, 
3  T.  R.  448. 

By  Stat.  21  Jac*  I.  c.  16.  '*  If  [in  certain  actions  therein  men- 
tioned,] a  verdict  pass  for  the  plaintiff  and  upon  matter  alleged  in 
arrest  of  judgment,  the  Judgment  be  given  against  the  plaintiflF, 
that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  the  party  plaintiff, 
his  heirs,  executors,  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  within  a  year  after  such  judgment 
reversed  or  given  against  such  plaintiff/' 

PRACTICAL  DIRECTIONS.    K.  B. 

7%e  Jirst  itep  to  be  taken  is  to  give  brief  to  counsel  indorsed  in  ike 
cause  *'  to  move  m  arrest  of  judgment;**  fee  one  guinea,  or  if  the 
grounds  be  very  spedaif  more.  Notice  of  l&e  motion  unnecessary.  The 
ckrk  of  the  rules  draws  up  the  rule,  tks  purport  of  which  is,  that  the 
entry  of  the  final  judgment  be  stayed  until  the  court  be  moved  on  behalf 
ilf  the  plaintiff,  md  it  shall  otherwise  order. 

Serve  copy  on  the  plainUff^s  attorney  or  agent. 
.   NoHce  of  the  time  when  it  is  intended  to  move  to  discharge  the  above 
meniioned  rule  i»  given,  and  an  that  day  an  affidavit  of  the  service 
of  such  notice  is  ready* 

Both  sides  then  inUruct  cominL  Amount  of  fee  varies  with  the  no* 
iure  of  the  case* 

The  matter  is  then  argued,  and  the  partes  attorney,  if  the  judgnunt 
be  not  arrested,  draws  up  the  rule  for  the  discharge  of  the  former  rule ; 
serves  copy  thereof,  and  nroceeds  to  tax  the  costs  in  the  usual  way. 

If  the  judgment  shall  oe  arrested,  the  opposite  attorney  draws  up 
the  rule,  serves  copy  thereof  and  each  party  pays  his  own  costs. 

Where  plaintiff  may  bring  a  fresh  action.  See  stat.  2lJac.  I.  c  16. 
above  cited. 

Whether  postea  or  inquisition  need  be  in  courts,  is  not  settled.  Imp. 
K.  B.  negatives  either  being  the  practice:  but  Set.  497,  says^  **  a  rule 
nmst  be  obtained  to  bring  the  poatea  or  inquisition  info  court,  which 
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wuai  he  marked  hy  the  clerk  of  the  papen  in  K.  B.  and  bg  the  seamdary 
C.  P.;  aad  fwrther^  thai  rub  iff  obtained  from  the  ekrh  of  the  rulee 
K.  B.  or  secondary  C.  P.'* 

Or  if  the  ingnisitum  be  still  in  the  hands  of  the  sheriff,  notice  to  him 
toprodmee  it  mast  be  given,  and  an  affidavit  of  the  service  of  such  notice 
mmt  be  made* 

Tidd  says,  **  the  better  way  is  to  give  a  ruleon  the  postea  far  bring* 
M^  it  into  eaurt,  and  that  iff  notice  of  itse^.  "  If  this  be  the  course 
sf  proceeding,  the  above  directions  will  be  sufficiently  explicit. 

PRACTICAL  DIRECTIONS,    C.  P. 

The  same,  mutatis  mutandis,  except  that  as  in  this  court  the  appear- 
oMoe  day  of  the  habeas  corpora  jnratornm  may  fall  on  the  last  day 
o/*  term,  notice  of  motion  must  be  given,  and  an  affidavit  of  the  service 
produced.  The  notice  merely  states  the  day  the  court  will  be  moved  that 
the  judgment  obtained  in  the  cause  may  be  arrested.  Pay  the  associate 
fir  tahing  the  record  in  court  6s.  Sd.,  treasury  heeper  Is.  secondary  Is., 
eryer  6d.,  give  brief  to  serfeant,  indorsed  **  To  move  that  the  entry  of 
the  Jinal  Judgment  be  stayed  until  the  court  shall  otherwise  order.*'  Fee 
OS  above  K.  B. 

lu  the  evening  draw  up  the  rule;  pay  6s.  6d. ;  serve  copy  tliereof  an 
ptainHff'e  attorney. 

See  Practical  Directions,  K.  B. 

FORM. 

[Court.]  [Title  cansej 

Take  notice  that  this  honourable  court  will  be  moved  on  »— -«— .  Form  of  notice 
next,  or  so  soon  after  as  counsel  can  be  heard,  that  the  rale  made  in  <<>  discharge  rule 

this  eaase  the day  of —  last,  may  be  discharged,  f®")  "''*•*  ^ 

Dated  this day  of .  ^       JodgawsnL 

Yours,  &c. 

,  plaintiff's  attorney* 

To  Mr. ,  defendant's  attorney. 

ASSAULT,  Action  for ;  or  Trespass  vi  et  Armis. 

This  action  lies  for  an  immediate  wrong  to  the  personi  accom-  wiicfe  It  liei. 
panied  with  force ;  it  lies  for  menaces,  assault^  battery,  wounding, 
mayhem,  and  fialse  imprisonment. 

If,  in  the  action  of  assault  and  battery,  less  than  40ff.  damage  As  to  tlie  costs, 
be  recovered  on  verdict,  and  the  judge  do  not  certify,  the  plaintiff 
is  entitled  to  no  more  costs  than  damages,  though  the  defendant 
justify  the  assault  only.  Page  r.  Creed,  3  2'.  £•  391 ;  but  if  he 
justify  a  battery,  the  plaintiff  recovers  his  full  costs,  though  the 
dannages  be  under  40ff.    Smith  v.  Edge,  6  Id.  562. 

See  tit.  Limitation  of  Actions,  Table  of,  8cc.  post. 

ASSIGNEE,  see  Affidavit  2^  Assignee.    Also  tit«  Bankrupt, 
po$t,  and  the  next  Head. 


of  Insolvent  Debtor  under  the  Lords^  Act. 


Previously  to  reading  the  following  lille,  it  may  be  expedient  to  Stat.  St  O.  *• 
advert  to  the  first  part  of  the  13lh  section  of  stat.  32  G.  II.  c.  28.  «•  J^'  P*'^  •' 
the  substance  of  which  will  be  found  under   the  headALLOW- 
ANCE  to  a  Prisoner,  ante. 

The  act,  viz.  sec.  13>  proceeds.  And  the  creditor  to  whom  such 
assignment  shall  be  made,  may  tliereupon  take  possession  and  sue 
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ID  like  manner  as  assignees  of  commissioners  of  bankrupts,  and  no 
release  of  the  prisoner,  his  executors,  &cc.  subsequent  to  such  as- 
signment, may  be  pleaded  in  bar  of  any  such  action  or  suit,  which 
shall  be  commenced  by  any  such  assignee  or  assignees  of  any  such 
prisoner;  and  upon  die  execution  of  such  assignment,  &c.  the 
prisoner  to  be  discharged ;  and  the  assignee  shall,  with  all  con- 
irenient  speed,  sell  and  dispose  of  the  estates  and  effects  of  every 
such  prisoner  which  shall  be  so  assigned  and  conveyed,  and  shall 
divide  the  nett  produce  amongst  the  creditors  of  such  prisoner,  if 
more  than  .oiie,  who  shall  have  charged  such  prisoned  in  execution 
before  the  time  of  such  prisoner's  petition  to  be  discharged  shall 
have  been  presented,  rateably  and  in  proportion  to  their  respective 
debts. 

The  sections,  viz.  16  &  17,  of  this  statute,  under  which  the 
prisoner  is  compellable  to  exhibit  a  schedule  of  his  estate  and 
effects,  and  under  which  be  is  to  <;onvey  the  same  by  a  short  in- 
dorsement on  the  back  of  his  schedule,  will  be  found  fully  ab- 
stracted under  the  bead  Insolvent  Debtoa,  po$i,  which  see. 

By  section  21,  the  assignee  is  empowered  to  make  any  compo- 
sition wiih  the  debtor^a  accountants  to  such  prisoner,  in  full  for 
such  debt  or  account,  and  to  submit  disputes  relating  to  the 
prisoner's  estate  or  effects,  or  in  respect  of  any  debt  due  to  him, 
to  the  final  end  and  determination  of  arbitrators  to  be  chosen  by 
the  assignee  and  the  party  with  whom  the  difference  shall  be.  If 
arbitrators  cannot  agree,  then  to  submit  the  same  to  an  umpire  to 
be  chosen  by  them,  or  otherwise  as  assignee  shall  think  fit  and 
can  agree ;  the  same  to  be  binding  as  well  on  the  creditors  of  the 
prisoner  who  shall  have  charged  him  in  execution,  as  also  on  him, 
and  the  assignee  for  what  he  shall  do  fairly  in  the  premises  is 
indemnified. 

By  section  22,  on  complaint  to  the  courts  at  Westminater,  of 
any  insufliciency.  fraud,  mismanagement,  or  other  misbehaviour  of 
the  assignee,  by  petition  of  any  creditor  or  of  the  prisoner  to  any 
such  court,  or  to  any  judge  thereof,  the  parties  shall  be  ordered  to 
attend  the  court  thereon,  and  the  court,  or  any  judge  thereof,  is 
to  make  such  order  therein  for  the  removal  of  such  assignee,  and 
appointing  any  new  assignee  in  the  place  of  him  removed,  or  for 
the  prudent,  just,  or  equitable  management  or  distribution  of  the 
estate,  &c.  of  such  prisoner ;  and  the  estate,  &c.  of  the  prisoner 
shall  be  thenceforth  divested  out  of  the  assignee  removed,  and  be 
vested  in,  and  delivered  over  to  the  new  assignee,  &c. 

By  section  23,  where  mutual  credit  hath  been  given  between 
the  prisoner  and  any  other  person,  &c.  the  assignee  is  authorized 
to  state  and  allow  the  account  between  them,  and  demand  the 
balance ;  and  only  such  balance  is  vested  in  the  assignee. 

The  compulsory  power  given  by  the  above^  act  has  not,  I 
believe,  been  often  exerted,  yet  some  intimation  of  its  exist- 
ence was  thought  necessary  in  this  place,  and  more  fully  Jiere* 
after;  and  whether  the  proceedings  be  at  the  instance  of  the 
debtor,  wlio  may  compel  the  creditor  to  accept  an  assignment  in 
aatisfaCtion  of  the  debt ;  or  at  the  instance  of  the  creditor,  who 
by  the  cbtts^  abov6  abstracted;  is  eua'bled  to  compel  the  debtor 
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to  make,  such  assigiiment,  the  proceediogp  seem  to  be  very  much 
alike  in  both  cases.  See  tit.  I^solvbnt  Debtor,  posi.  The 
compulsory  clauses  in  the  Lords*  Act,  or  act  of  the  32  G.  ll* 
c.  28.  8. 16  8c  17i  post. 

ASSIGNMENT.    See  tit.  New  Assignment,  past. 

OF  ERROR.    See  tit.  Ebbob,  post. 

ASSISE  OB  ASSISES.    The  term  is  applied  to  the  court,  place«  What* 
or  time  when  and  where   the  writs  or  processes  of  assise  are 
handled  or  takeh. 

The  assise  may  be  general ;  as  where  the  justices  go  their 
several  circuits  with  commissions  to  take  all  assises :  or  special, 
where  ft  Special  commission  is  granted  tO/certahi  persons  (formerly 
oftbntimes  donfe)  for  taking  an  assise  upon  one  or  two  dbseisins 
only. 

The  judges  or  justices  on  circuit  have  five  several  commissions 
only,  two  of  which,  namely^  those  of  assise  and  ^  nisi  prius,  are 
practical. 

See  a  very  neat  summary  respecting  assize,  Tomlin's  Law  Dic^ 
tionary,  tit.  Assise.    Also  Bac.  Use  of  the  Law,  13. 

ASSISE,  Writ  of.  Where  a  title  to  lands  is  to  be  tried,  ejectment 
or  writ  of  rt^ht  will  lie ;  and  indeed  writs  of  assise  are  almost 
obsolete  ;  bemg  superseded  by  ejectment :  but  ejectment  will  not 
lie  for  a  piscary  although  an  assise  will.  Cro.  Car.  584.  So,  in 
other  cases,  assise  may  lie  where  trespass  ti  tt  arms  will  dot. 
8  Rep.  47. 
For  proceedings  in  assist  gf  novel  disseisin,  see  Plowds  41 1, 12. 

ASSISE  OF  MORT  D 'ANCESTOR.    This  writ  lay  where  a  whit- 
man's iather,  mother,  brother,  9cc.  died  seised  of  lands,  &c.  held 
in  fee,  and  which,  after  their  death,  a  stranger  abated.  Reg.  Otig. 

It  must  be  brought  within  fifty  years,  but  it  is  now  obsolete,  and, 
like  the  former  writ,  superseded  by  ejectment  or  by  writ  of  right, 
eicept,  as  stated  in  the  former  title,  in  v^ry  peculiar  cases. 

Damages  are  recoverable  in  this  action,  it  being  of  a  mited 
nature.  3  Com.  187>  8,  where  it  is  also  observed  that  these 
"  beads  selected  from  among  the  venerable  monuments  of.  our 
ancestors,  are  not  so  absolutely  antiquated  as  to  be  out  of  force, 
though  the  whole  is  certainly  out  of  use/'  This  of  course  must 
mean  conimon  use,  for  proceeding  by  writ  of  right  is  not  unfre- 
quent.    See  tit  Wbit  of  Right,  post. 

ASSISORS.    In  Scotland,   Skene   says,    are   the  same  with  our 
jurors.* 


*  A  judicial,  especially  a  jaron',  oaUi  in  rhyme,  is  cvrions,  if  it  be  not  ^iit<c 

We  shal  leit  saith  »&▼, 
And  na  saith  conceal,  far  nathina  we  aiay, 
Sa  far  w  we  are  charg'd  upon  wis  Assise^ 
B6  Ood  himself,  and  be  onr  part  of  Paradise; 
And  as  we  will  answeat  to  Ood,  upon 
The  dreadful  day  of  Dome. 
VOL  I.  G 
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ASSOCIATE.  The  associate  is  an  officer  attending  the  court  of 
nisi  prim,  whether  in  London,  Middlesex^  or  on  circoit ;  he  re- 
'  ceives  the  records,  he  marks  upon  the  panel  the  names  of  the 
jurors,  who  appear  and  are  sworn ;  he  reads  all  exhibits,  and  takes 
and  records  all  verdicts ;  he  draws  up  and  enters  all  orders  of  mi 
prius,  and  returns  the  posteas.     1  Rich.  Pr.  36.  59. 

To  this  officer,  therefore,  is  application  to  be  made  for  posteaSf 
records,  orders  of  nisi  prius,  &c.  in  causes  determined  on  the 
assises,  or  otherwise  at  tdsi  prius. 

See  Table  of  Officers  and  Offices  prefixed. 

ASSUMPSIT,  Action  upon  the  Case  on.    An  action  the  law  gives 

'   the  party  injured  by  the  breach  or  non-performance  of  a  contract 

either  express  or  implied,  and  legally  entered  into ;  which  action 

allows  the  party  damages  in  proportion  to  the  loss  he  has  sustained 

by  the  violation  of  the  contract.     4  Co.  92.    JSfoor.  667* 

In  every  action  upon  assumpsit,  or  upon  an  undertaking,  there 
ought  to  be  a  consideration,  promise,  (or  undertaking)  and  breach 
of  promise,  (or  of  undertaking).     1  Leon.  405. 

The  third  volume  of  the  Commentaries,  page  158,  et  seq.  con- 
tains a  sufficiently  correct  summary  of  the  nature  of  this  action ; 
*   and  perhaps  a  reference  to  that  work  might  answer  every  useful 
purpose ;  but  some  observations,  though  they  shall  not  be  merely 
practical,  may  not  be  deemed  out  of  place. 

The  breach  of  an  undertaking  to  build  and  cover  in  a  house  by 
a  limited  time,  {and  for  a  proper  consideration)  subjects  the  person 
so  undertaking  to  an  action  on  assumpsit;  wherein  a  pecuniary 
satisfaction  for  the  injury  sustained  by  the  delay  may  be  recovered. 
So,  a  breach  of  a  promise  to  pay  a  debt  entitles  the  creditor  to  an 
action  on  assumpsit. 

So,  assumpsit  lies  on  an  Irish  judgment  since  the  Union. 
Vaughan  v.  Plunkett,  3  Taunt.  85.  n. 

So,  the  non-payment  of  a  promissory  note  when  due,  subjects 
the  maker  or  indorser  of  such  note  to  the  like  action  on  express 
assumpsit  to  the  bolder,  whether  payee  or  indorsee. 

•  The  Stat.  29  Car.  II.  c.  3.  enacts  that  no  verbal  promise  shall 
be  sufficient  to  ground  an  action  upon,  1 .  Where  an  executor  or 
administrator  promises  to  answer  damages  out  of  his  own  estate. 
£.  Where  a  man  undertakes  to  answer  for  the  debt,  default,  or 
miscarriage  of  another.  3.  Where  any  agreement  is  made  upon 
consideration  of  marriage.  4.  Where  any  contract  or  sale  is  mide 
of  lands,  tenements,  or  hereditaments,  or  any  interest  therein. 
5.  Where  there  is  anyagreeraent  that  is  not  to  be  performed  widiia 
a  year  from  the  making  thereof. 

Such  contracts  are  express ;  but  assumpsit  will  also  lie  upon 
those  contracts  which  are  implied  by  law.  1.  Employment  of  a 
person  implies  an  assumpsit,  promise,  or  undertaking  to  pay  him 
(jnantum  meruit,  as  much  as  he  deserves.  £.  The  purchase  of 
goods,  where  price  is  not  previously  to  delivery  mentioned,  implies 
an  assumpsit  to  pay  the  seller  quantum  valebant,  as  much  as  they 
were  worth.  .  3*  llie  receipt  of  money,  without  any  consideration 
on  the  receiver's  part,  implies  an  assumpsit  duly  to  account  to  the 
person  whose  money  it  is,  and  thus  assumpsit  wilt  lie  where  money 
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has  been  paid  by  mistake,  or  on  a  consideration  which  happens  to 
hil,  or  through  imposition,  extortion,  or  oppression,  or  where 
any  undae  advantage  hath  been  taken  of  the  plauitiflf's  situation. 
4.  So,  money  laid  out  for,  at  the  request  of  another,  may  be  re- 
covered on  an  implied  asmmpsit  to  repay  it.  5.  An  assumpsit  to 
pay  a  bahince  on  an  account  stated  is  implied :  so  likewise,  6.  Every 
man  who  undertakes  any  office,  employment,  trust,  or  duty,  con- 
tracts with,  or  promises  those  who  employ  or  entrust  him  to 
]>erform  it  with  mtegrity,  diligence,  and  skill.  If  by  his  want  of 
either  of  those  qualities  any  injury  accrues  to  htidividiuik,  they  have 
therefore  their  remedy  in  damages  by  a  special  action  on  the  case 
for  damages  to  be  assessed  by  a  JU17. 

The  above  is  the  general  outline  of  the  principles  of  the  action 
of  assumpsUf  express  and  implied,  as  drawn  by  a  masterly^  hand, 
and  though  Mr.  Selwyn  (1  N.  P.  53.  £d.  edit.),  has  acutely  and 
traly  remarked  npon  the  learned  commentatoi^s  strangely  omitting 
to  state  eitlier  as  a  principle,  or  in  illustration,  that  a  considera- 
tion b  necessary  to  ground  an  action  on  assumpsit,  yet  it  is  not 
easy  to  imagine  a  case  for  such  an  action  that  will  not  fiiU  within 
the  boundaries  so  clearly  and  so  definitely  traced  in  the  Comment- 
aries. And  see  *^ Practical  Treatise  an  Pleading  in  Assumpsit,^  by 
Latfes.  Also  1  Tidd,  '«  Cap.  Of  Jettons:' 

ATTACHMENT.    Is  a  process  from  a  court  of  record,  awarded  wiiat. 
by  the  justices  on  a  bare  suggesti<xi,  or  on  their  own  knowledge* 

The  history,  or  a  detail  of  the  ancient  practice  respecting  attach- 
ment, is  foreign  to  this  work ;  but  the  time  of  its  precise  adoption 
for  thn  purpose  is  unknown.    See  2  H,  Bl.  434.  n.  (a). 

The  aecisions  which  appear  to  govern  the  present  practice  in  ^|^  ^^  ^ 
relation  to  this  writ  will  be  here  coUected,  and  such  practical  trtated  of 
observations  will  be  subjoined  as  shall  sufficiently  direct  the  prac-  ^^  ^^^* 
tiser  in  all  common  cases. 

The  Forms  will  conclude  the  title. 

Attachments  usually  issue  for  contempt  of  the  king's  writs ;  of  ^qriiefe  asaaUy 
the  rules  of  court ;  abuse  of  its  process;  deceits  tending  to  impose  itmed. 
00  the  court;  and  against  the  officer  proper  to  the  court  for  mal- 

against  Sheriff. 


Oae  of  the  ■H)st  usual  occasions  for  the  issuing  the  process  of  Aniatt  iherUr. 
attaciuneat  is,  where  the  sheriff  shall  not  have  returned  a  writ,  or 
brought  in  the  body  pursuant  to  the  general  rules.  T.  5  &  6  G.  11. 
If.  3d  G.  III. 

By  the  first  of  these  rules,  the  attachment  in  case  of  default  is 
€0  issue  againet  the  sheriff,  without  giving  a  day  to  shew  cause 
against  such  attachment ;  but  the  plaintiff  cannot  proceed  on  the 
bail  bond,    and  rule  the  sheriff  too.     Lord  Brook  v.    Stone, 

1  Wile.  223,  unless  the  bail  bond  be  void.-  Ibid. 

Nor  after  the  sheriff  bad  returned  eepi  corpus,  and  the  plaintiff  had 
broi^^  an  action  for  an  escape,  and  recovered  the  debt,  can 
the  sheriff  be  ruled  to  bring  in  the  body.    Borwick  v.  Walton, 

2  jB.  if  J.  62S.     But  if  bail  be  put  in  with  the  filazer  of  the 
county  in  which  the  defendant  is  arrested  on  a  testatum  capias,  the 

ul  may  be  treated  as  i|  nullity,  and  an  attachment  issue.  Qempsou 


ido 


How  obtained. 

Upon  whose  affi- 
davit. 


How  to*  be  cn- 

titleil. 


Whtdvetttrnftbte. 


How  directed. 


When  rnles  obey- 
ed iu  the  conntry. 

When  io  town. 


V 
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f.  Knov,  8  B.  ^  P,  516:  JlUer  if  the  county  whence  the  testatwm 
issued,  appear  in  the  margin  of  the  bail  piece.  The  King  v.  The 
Sheriff  of  Middlesex,  3  M.  ^  S.  532. 

An  attachment  is  obtained  bj  motion,  grounded  upon  the  affi- 
davit of  a  search  haying  been  made  at  the  custos  brevium  for  the 
return  of  the  HTit,  or  that  bail  is  not  put  in  and  justi6ed,  and  of 
the  due  service  of  a  copy  of  the  rule  to  return  the  writ,  or  to 
bring  in  the  body,  as  die  case  may  be,  and  that  at  the  time  of  ser- 
vice, the  original  rule  was  shewn.  Barnard,  one,  &c.  r*  Berger, 
1  N.  R.  VZ2. 

But  ^here  the  sheriff  on  being  ordered  to  return  a  writ,  gave 
notice  to  the  plaintiff  that  the  writ  was  lost,  and  that  the  defendaiiC 
was  in  custody,  the  plaintiff  should  have  proceeded  as  if  the  sheriff 
had  returned  cepi  corpus ;  and  the  court  set  aside  an  attachmeut 
issued  against  the  sheriff  for  not  returning  the  writ.  The  King  t^* 
The  Sheriff  of  Kent,  1  Marsh.  289.    See  tit.  Bail  above,  post. 

For  the  proper  entitling  of  the  affidavit,  it  may  be  well  to  repeat 
here  (See  tit.  Affidavit,  ante)  that  until  it  be  granted,  the  pro- 
ceedings are  on  the  civil  side  of  the  court,  but  ajier  it  shall  have 
been  granted,  the  proceedings  are  on  the  crown  side.  Wood  u 
Webb,  S  T.  R.  233. 

And  it  must  be  entitled  in  the  names  of  all  the  parties  in  the 
suit  Eihrington  v.  Kemp,  1  Chit.  R.  727. 

It  may  be  moved  for  the  last  day  of  term.  Burr.  651.  and  is 
absolute  in  the  first  instance.  R.G.T.  17  G.  III.  And  when  the 
rule  to  bring  in  the  body  expires  on  the  last  day  of  term,  at  the 
rising  of  the  court  on  that  day.  The  King  v.  The  Sheriff  of  Surrey, 
1  Chit.  R.  356. 

It  is  laid  down  that  the  attachment  must  be  made  returnable  on 
a  general  return  day,  though  the  original  process  were  on  a  day 
certain.  The  King  v.  Wilkins,  1  Str.  624.  but  the  practice  is  said 
to  be  otherwise. 

If  the  attachment  be  granted  against  the  present  sheriff,  it  must 
be  directed  to  the  coroner ;  rf  against  the  late,  to  his  successor. 
If  one  sheriff  die  where  two  have  been  ruled,  the  attachment  will 
be  granted  against  the  survivor.  J^dd,  334.  ^'ho  cites  Willie  v. 
Benwell,  7.  25  G.  III.  K.B. 

Six  days  after  service  of  the  respective  rules  are  allowed  to 
return  the  writ,  or  bring  in  the  body  in  a  country  cause.  Four 
days  only  are  allowed  in  a  town  cause.  A  rule  to  reltini  a  writ 
must  not  be  issued  in  Tacalion^  though  tested'  in  term  tioM,  and 
attachment  granted  for  not  obeying  it  will  be  set  aside.  The  King  v. 
The  Sheriff  of  Cornwall,  1  T.  R.  55^.  But  where  a  rule  to  return 
m  writ  issued  out  of  the  comrt  of  C.  P.  empires  in  vacation,  the 
sheriff  must  file  it  at  the  return  [expiration  r]  and  cannot  wait  till  the 
ensuing  term ;  the  C.  P.  office  being  open  during,  the  Tacation* 
The  King  v.  The  Sheriff  of  Middlesex,  i  Marsh.  270. 

And  of  the  four  days  allowed  to  perfect  bail  after  exception^ 
•the  first  is  reckoned  exclusively,  and  the  last  inclusively,  and 
Sunday  is  no  day.  North  v.  Evans,  2  H*  Bi.  35.  In  Uie 
above  case  the  exception  was  entered  on  the  Wednesday,  and  the 
attachment  was  issued  on  the  Monday  following;  but  held  that  it 
could  not  regulariy  issue  till  the  Tuesday. 
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But,  to  set  aside  an  attachment  thus  irregularly  issued,  it  is 
necessary  that  the  bail  be  previously  perfected.  North  v.  Evans, 
«  H.  Bt.  35. 

A  rule  to  bring  in  the  body,  tested  on  tlie  day  of  the  sheriff's  When  rvlei  im- 
return  of  cepi  corpus,  though  issuing  afterwards  in  the  vacation,  ^^^^^y  iwucd. 
is  irregular.  The  King  v.  The  Sheriffs  of  London,  QEasi,  241 ;  but 
in  this  case  the  time  for  putting  in  tmil  had  not  expired,  and  there- 
fore where  it  had,  it  may  be  held  that  the  sheriff  might  be  ruled  to 
bring  in  the  body  on  the  same  day  that  he  returns  cepi  corpus, 
I1ie  King  t^.  The  Sheriff  of  Middlesex,  4M.i(S.  427. 

An  attachment  for  not  bringing  in  the  body  will  not  be  set 
aside  with  costs,  when  the  render  was  too  late.  Anon.  1  Chit.  R. 
567,  n.;  and  it  is  in  time  if  the  surrender  l)e  made  on  the  day 
of  the  expiration  of  the  rule  before  the  issuing  the  attachment. 
Morley  v.  Cole,  1  Price,  103. 

An  attachment  issued  for  not  obeying  a  rule  to  bring  in  the 
body,  taken  out  before  the  day  after  the  expiration  of  the  rule  to 
return  the  writ  is  irregular.  Hutchins  v.  Hird,  5  T.  R.  479- 

llie  sheriff  has  the  same  time  in  which  to  obey  these  rules  as  The  mies  <o  keep 
the  defendant  would  have  to  put  in  bail.     Maycock  v.  Solyman,  [?JJ*  for^'Lattin 
1  N.  R.  139.'    In  this  case  attachment  was  set  aside  without  calling  in  UuU 
on  the  defendant  to  justify  baif.     It  is  necessary  that  the  pro- 
ceedings against    the    sheriff  should  keep  pace  with  the  times 
allowed   for  putting  in  and    perfecting    bail.       And,   therefore, 
where  the    rule  to  bring   in  the  body  was.  served  on   the  last 
day  of  a  term,  K.  B.  held  that  the  bail  have  the  whole  of  the 
tirst  day  of  the  next  term  to  justify.    Surrender  being  made  on  any 
part  of  that  day  in  discharge  of  bail,  sheriff  cannot  be  attached. 
The  Khig  v.  The  Sheriff  of  Middlesex,  8  T.  jR.  446. 

Iliere  must  be  exception  to  bail  put  in  which  did  not  justify  Where  exception 
in  time,  before  the  sheriff  can  be  attached.  Loft,  159,  whether  i^i^'SSiMt.'^*" 
original  or  added.  The  King  v.  Tlie  Sheriff  of  Middlesex,  8  T.  R. 
And  though  formal  and  written  exception  may  be  waived,  as 
between  party  and  party,  yet  before  attachment -may  issuo  against 
sheriff,  such  written  notice  of  exception  must  have  been  given  to 
make  the  sheriff  liable  to  an  attachment  for  not  bringing  in  tlie 
body.  Rogers  r.  Mapleback,  1  //•  BL  106.  Cohn  v.  Davis, 
lb.  80. 

If  a  defendant  «ued  by  a  wrong  name  appear  and  perfect  his 
bail  by  his  right  name,  without  identifyii^  himself  as  the  person 
sued  by  the  oUier  name,  the  plaintiff  may  treat  the  bail  as  a  nulljty, 
and  attach  the  sheriff.  The  King  v*  The  Sheriff  of  Suffolk, 
4  Taunt.  818.  Yet,  he  may  at  his  option  waive  the  variation  of  the 
defendant's  name.  Id.  ib. 

If  the  rule  for  the  allowance  of  the  bail  be  not  scnred,  he  is  Rule  for  allow- 
still  liable  to  atuchment.  The  King  r.  The  Sheriff  of  Middlesex,  ff^'L^^?"  """^ 
4  r.  R.  493.  ^  •''*'*' 

If  the  sheriff  be  in  contempt  before  the  death  of  the  defendant  Where  sheriflT  in 
still  the  att-ichment  shall  issue.    The  King  v.  The  Sheriff  of  Mid-  SSinrs"*"* 
diesex,  3  Id.  133.  death. 

'Die  sheriflTs  contempt  is  not  purged  by  a  surrender  on  a  sub-  where  eoniempt 
sequent  day,  though  an  attacl)ment  be  not  moved  for.    The  Kiiig  r.  not  p»r||cd.  K.% 
the  late  Sheriff  of  Middlc^x,  8  T.  R.  30.     In  lay  lor  v.  Odiin; 
bfit  this  case  seems  shaken  by  a  subsequent  determination,  wlicr^ 
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It  was  held  that  an  attachment  against  the  sheriff  for  not  bringbg 
in  the  body  after  the  defendant  has  surrendered  is  irregular,  though 
the  surrender  be  not  made  until  after  the  rule  for  brinpng  in  the 
body  has  expired.  Id.  In  Henderson  r.  Van  Wrede,  2  M.  ^5. 562, 
yet  where  a  defendant  was  rendered  after  the  time  for  putting  in 
bail  had  expired,  but  within  the  further  time  allowed  him  for  that 
purpose  by  the  court ;  it  was  held»  that  an  attachment  issued  after 
notice  of  such  render  was  regular,  and  could  not  be  set  aside 
without  an  affidavit  of  merits,  especially  as  no  bail  bond  had  been 
taken.  The  King  v.  The  Sheriffs  of  London,  1  Chit.  R.  567. 
C.P.  But  in  Thorold  v.  Fisher,   \H.  Bl.  9.  it  was  decided,  that 

''  though  the  rule  for  bringing  in  the  body  had  expired,  yet  if  the 
defendant  justify  his  bail  before  the  plaintiff  move  for  an  attach- 
ment, the  sheriff  will  not  be  liable  to  the  attachment. 

On  this  point,  therefore,  the  practice  of  the  two  courts  seems  to 
be  decidedly  different. 
Wkea  BM»tion  for         When  the  rule  to  bring  in  the  body  expires  on  the  last  day  of 
attachniciitaiide.      the  term  plaintiff  may,  at  the  rising  of  the  court  on  that  day,  move 

for  an  attachment,  which  may  be  accordingly  issued  on  the  fol- 
lowing day,  provided  bail  shall  not  then  be  perfected,  or  the 
defendant  surrendered.  R.  G.  C.  P.  T.  38  G.  III.  1 JB.  ^  P.  3 12. 
The  King  v.  The  Sheriff  of  Surrey,  cited  1  Chii.  R.  356.  n.  The 
Kii«  V.  The  Sheriff  of  Berkshire,  5  East,  386.  1 1  Id.  594.  ace. 
So  where  two  days  time  is  given,  and  the  bail  fail  to  Justify, 
an  attachment  naay  issue  on  the  last  day.  Thompsons  bail, 
1  Ckii.  R.  356. 

And  if  ruled  on  the  last  day  of  term,  but  goes  out  of  office 
before  the  next  term,  he  is  liable  to  the  attachment  for  not  bring- 
ing in  the  body.  Meekins  v.  Smith,  1  H.  BL  629*  £.  G. 
T.SlG.  in.  but  if  not  ruled  within  six  months  after  the  expira- 
tion of  his  officei  he  cannot  be  attached.  Hie  King  v*  Jones, 
«r.jB..l. 

Where  a  rule  to  return  a  writ  is  served  only  three  days  before 
the  end  of  a  term,  the  sheriff  has  all  the  first  day  of  the  next  term 
to  file  the  return.  The  Kins  v.  The  Sheriff  of  Bucks,  5  EaM,  386. 
ftli6fiff  mmt  be  The  sheriff  must  be  calusd  upon  in  a  reasonable  time. 

Iwe^iSne '*****'         A  ^^^  wtum  having  been  made  to  a  rule  to  return  a  writ  in 

Hilary,  an  attachment  obtained  m  Mickaehnas  Term  fcdlowing 
for  not  bringing  in  the  body  was  set  aside;  the  court  holding 
such  delay  unreasonable  when  both  bail  and  defendant  were  become 
insolvent.    The  lUng  t^.  The  Sheriff  of  Surrey,  7  T.  R.  452. 

Ab  this  was  a  case,  by  the  court  said  to  be  without  jprecedent, 
it  may  seem  that  the  particular  circumstances  might  influence  the 
decision. 
•^  So,  in  C.  P.  where  rule  for  attadiment  was  obtuned  19th  No- 

vember, and  the  attachment  not  sued  out  and  served  on  the  sheriff 
till  the  9th  March  following,  the  attachment  was  set  aside.  The 
King  V.  Perring,  3B.lfP.  151.  S.  P.  The  King  v.  The  Sheriffs 
of  London,  1  Taunt.  111. 

SkcHff  may-  The  sheriff  waives  irregularity  in  the  issuii^  an  attachment  by 

Mfj^at  in  by  '        In  order  to  surrender  a  defendant,  the  bail  put  in  by  the  sheriff 
•heriif,  to  surren-      need  not  iustifv.  and  therefore  an  attachment  obtained  seainst  him 


^  4er,  need  not 
W  jurtlfy. 
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was,  on  argumeDt  where  this  was  the  question,  set  aside.    The 
KiDg  V.  The  SherijSf  of  Middlesex,  iT.R.  508. 

And  attachment  obtabed  after  surrender  by  bail,  who  had  been 
fejected,  set  aside  as  irregular.  1  Chit.  22.  446. 
.  So  attachment  obtained  after  summons  to  attend  before  a  Judge, 
for  payment  of  debt  and  costs,  the  plaintiff's  attorney  not  having 
attended  at  the  time,  was  held  irregular.  The  King  v.  The  Sheriff 
of  Middlesex,  in  the  case  of  Woodward  v.  Feltham,  SB.lf  A.  747* 

By  die  indulgence  of  the  court  an  attachment  may  be  set  aside,  When  and  opmi 
00  payment  of  costs,  where  bail  is  put  in  and  no  trial  lost.  Hill  7'^  **r"*iii*\L 
V.  Bolt.  4  T.  R.  352.  Gravet  v.  Williams,  ib.  n.  Callan  v.  Tye.  2tSk£ 
^H.BL2S5.  And  where  no  trial  lost,  the  court  will  impose 
no  other  terms  than  payment  of  costs.  Tlie  King  v.  The  Sherm  of 
Sussex,  cited  1  Chit.  J2.  35,  n.  Adams  v.  Thompson,  Id.  ib.  and 
die  sheriff  shall  otherwise  appear  to  have  done  his  duty,  as  in 
taking  a  bail  bond.  The  King  v.  The  Sheriffs  of  London,  Id.  68.  but 
the  application  must  appear  by  affidavit,  to  be  bond  fide  made  by  the 
Aetiffi  See  also.  The  King  v.  The  Sheriff  of  Middlesex,  3M.8fS. 
999.  See  also,  Jnon.  1  Chit.  R.  567.  but  where  it  appeals  diat 
he  has  discharged  the  defendant  out  of  custody,  without  the  plain- 
tiff's consent,  upon  his  own  undertaking  to  appear  and  put  in  bail, 
instead  of  taking  a  bail  bond,  the  court  will  not  relieve  the  sheriff, 
either  by  setting  aside  the  attachment,  or  by  staying  proceedimpi 
m  an  action  for  an  escape.  S.  C.  and  Fidler  v.  Prest,  7  T.  &. 
IQQ»  If  the  application  be  mad^  by  the  defendant,  an  affidavit 
of  merits  will  be  requisite.  The  King  v.  The  Sheriff  of  Surrey, 
Id.  239. 

No  such  affidavit  necessary,  where  bail  or  sheriff  make  the  ap- 
plication.    Hardisty  v.  Storer,  1  N.  R.  123. 

It  b  ordered.  That  from  and  after  the  last  day  of  this  present 
term  (M.  59  G.  III.)  no  rule  shall  be  drawn  up  for  setting  aside 
an  attachment  regularly  obtained  against  a  sheriff  for  not  bringing 
in  the  body,  or  for  staying  proceedings  r^ularly .  commenced 
on  the  assignment  of  any  bail  bond,  unless  the  application  for 
such  rule  shall  (if  made  on  the  part  of  the  origiqal  defendant)  be 
grounded  on  an  affidavit  of  merits,  or-  (if  made  on  the  part  of  the 
sheriff  or  bail,  or  any  officer  of  the  sheriff)  be  grounded  upon  an 
affidavit  shewing  that  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff  (as  the  case 
may  be)  at  his  or  their  own  expence ;  and  for  his  or  their  indem- 
nity only,  and  without  collusion  with  the  original  defendant.  R. 
M.  59  G.  III.  2  B.  ^  J.  240. 

Affidavit  for  setting  aside  a  regular  attachment  against  the  she- 
riff, oittst  in  terms  comply  with  &e  above  rule. 

So,  where  the  application  was  made  on  the  behalf  of  bail,  for 
setting  aside  an  attachment,  but  the  affidavit  omitted  to  state  that 
the  api^ication  was  made  for  their  only  indemnity,  and  at  their 
eipence,  which  was  refused,  time  was  given.  The  King  v.  Tbp 
Sheriff  of  Middlesex,  I  Chit.  R.  347. 

On  motion  to  set  aside  an  attachment,  whereon  affidavit  of  me;* 
rits  is  produced,  it  b  not  necessary  to  state  on  whose  behalf  the 
motiou  is  made.    Bell  v.  Taylor,  Jd.  $72,    ' 
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The  court  will  set  aside  a  regular  attachment  against  the  sherilSr 
upon  payment  of  costs,  on  the  production  of  an  affidavit  of  merit 
by  the  defendant  himself.  The  King  v.  The  Sheriff  of  Middlesex, 
1  Chit.  R.  722.  But  see  the  above  case  of  Bell  v.  Taylor, 
Id.  572. 

But  if  trial  has  been  lost  the  attachment  must  remain  in  the 
office  as  a  security,  in  case  plaintiff  obtain  a  verdict.  Hill  v.  Bolt, 
4  T.  R.  352.  And  the  question,  whether  or  not  the  attachment 
shall  stand  as  a  security,  depending  upon  the  feet  whether  a  trial 
has  been  lost,  it  is  for  the  plaintiff,  who  seeks  to  qualify  the  rule, 
to  shew  by  his  affidavit  the  necessary  fects,  such  as  the  date  of 
the  delivery  of  the  declaration,  which  may  entitle  him  so  to  do.  The 
Kmg  V.  The  Sheriff  of  Surrey,  5  Taunt.  606.  And  see  The  King 
V.  The  Sheriffs  of  London,  1  Chit.  R,  557.  ace. 

But  as  action  by  original  differs  from  an  action  by  bill  as  to  the 
time  of  obt^ning  the  judgment,  the  jury  process  in  the  former  being 
returnable  on  a  general  return  day,  and  therefore  where  the  plain- 
tiff may  have  lost  a  trial  at  the  last  sitting  in  term,  yet  if  judgment 
could  not  be  obtained  uutil  nest  term,  he  has  not  lost  "  a  trial" 
within  the  technical  import  of  that  term.  The  King  v.  The 
Sheriffs  of  London,  Id. 

Where  an  attachment  issued  against  the  sheriff  for  not  taking  a 
bail  bond,  the  court,  on  motion  of  the  defendant,  refused  to  set 
aside  the  attachment  on  any  terms;  but,  upon  an  affidavit  of 
merits,  they  let  him  in  to  defend,  ordering  the  attachment  to  stand 
as  a  security.  Tumbuli  v.  Moreton,  Id.  72  !•  But  see 
The  King  v.  The  Sheriffs  of  London,  2  B.  S(  A.  54.  where  the 
setting  aride  attachment  for  not  bringing  in  the  body,  was  altogether 
refus^,  though  the  defendant  swore  to  merits,  no  bail  bond  hav- 
ing been  taken. 

'  In  both  courts  the  sheriff  can  only  be  relieved  from  an  attach- 
ment for  not  bringing  in  the  body  by  paying  the  whole  debt  and 
costs,  and  not  merely  the  sum  sworn  to  and  costs.  Heppel  v. 
King,  7  T.  R.  370.    Fowlds  r.  Mackintosh,  1 H.  Bl.  233. 

See  also  the  cases  before  and  after  mentioned,  which,  however, 
are  only  applicable  where  trial  has  not  been  lost,  or  that  there 
are  merits ;  in  this  last  case,  the  attachment  remains  as  a  security ; 
so  for  not  returning  a  writ  of  execution.  The  King  v.  The  late 
Sheriff  of  Middlesex,  Id.  543. 

In  thb  case  the  writ  had  been  returned  to  the  treasury,  instead 
of  the  custat  brevium,  and  this  was  sworn  to  have  been  a  mistake ; 
but  then  there  appeared  to  have  been  some  undue  practices  on  the 
part  of  the  sheriff. 

In  C.  P.  the  attachment  may  be  avoided,  Weddall  r.  Beyer, 
iB.tfP.  325,  or  gotten  rid  of,  Williams  v.  Waterfield,  Id. 
544,  by  justifying  bail  and  paying  the  costs.  See  also  Turner  v. 
Bristow,  2B.SfP.  38.  Jarrett  v.  Creasy,  S  Id.  403.  The 
King  V.  The  Sheriff  of  Middlesex,  1  Taunt.  56.  or  the  plaintiff 
may  abandon  it,  and  proceed  on  the  bail  bond.  Pople  v.  Wyatt, 
JpEast,  2\5. 

A  cognovit  without  notice,  discharges  the  sheriff.  The  King  v. 
Tlie  Sheriff  of  Surrey,  1  Taunts  159.  so  a  warrant  of  attorney  to 
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caoftas  judgment  with  a  defeasance,  upon  payment  by  instalments* 
Brown  V.  Reave,  WiglUw.  121. 

Bot  where  at  the  request  of  the  officer,  the  plaintiflf  at  first  for^ 
bears  to  enforce  the  attachment,  and  ten  days  afterwards  demanded 
debt  and  costs  of  sheriff :  Held,  that  he  was  not  discharged  by 
the  indulgence  given  to  the  officer.  The  King  v.  The  Sheriffs  of 
London,  1  Taunt.  489* 

The  sheriff  may  also  avoid  an  attachment  by  himself  putting  in 
and  jnstifymg  bail.  Wolfe  v.  Collingwood,  1  IViU.  £32.  And  it 
is  not  necessary  that  an  affidaiat  should  be  made  of  the  service  of 
the  notice  of  render  in  order  to  complete  the  render,  so  as  to  pre- 
sent an  attachment  against  the  sheriff ;  and  therefore  an  attachment 
issued  after  notice  of  render,  but  before  affidavit  thereof.  The  King 
V.  The  Sheriff  of  Middlesex,  1  Chit.R.  359- 

tior  in  order  to  discharge  the  sheriff,  is  it  necessary  to  make  an 
entry  of  the  committing  in  the  marshal's  book.  And  the  attach- 
ment already  issued  was  set  aside  with  costs.  The  King  v.  The 
Sheriff  of  Middlesex,  Id.  59. 

Attachment  against  the  sheriff  set  aside,  on  the  ground  that  the^ 
notice  of  exception  to  bail  was  not  entitled  on  the  cause,  though 
the  notice  was  served  upon  the  defendant's  attorney  at  the  same 
time  with  the  declaration.  The  Kmg  v.  The  Sheriff  of  Middlesex, 
Id.  741.  And  see  The  King  v.  The  Sheriff  of  Middlesex,  in 
the  case  of  Woodward  v.  Feltbam,  5  B.lf  A.  747. 

•So  where  bail  above  have  been  put  in,  though  they  were  put  in 
by  B.  new  attorney  on  behalf  of  the  bail  below,  without  an  order^ 
for  changing  the  attorney.  The  King  v.  The  Sheriffs  of  London, 
Id.  S99. 

And  where  the  attachment  will  be  set  i^ide,  op  the  ground  that 
the  sheriff  is  a  trespasser,  see  tit.  Abrbst,  ante;  or  Wilks  v. 
Lorck,  2  Taunt.  399,  and  The  King  v.  The  Sheriff  of  Surrey, 
1  Marsh,  75. 

In  case  of  special  bailiff  being  appointed  at  the  plaintiff's  in-  Where  slieriir 
ptance,  sheriff  cannot  be  ruled  to  return  the  writ.    Hamilton  v.  ^j^to^ntum 
'    Dalziel,  2  BL  R.  952.    De  Moranda  and  Others  v.  Dunkin  and  the  wriu 
Others,  4T.R.  1 19. 

PRACTICAL  DIRECTIONS.  K.  B. 

Oa  the  retwm  day  of  the  writf  precunubf  to  numng  for  an  attach^ 
»atf,  apply  at  the  olerh  of  the  nUe$  for  a  rule  to  return  the  writ;  pay 
€$.  Od,  7s.  if  the  writ  ihaU  have  issued  in  Durham,  Chester,  Lancaster^ 
or  the  Cinque  Ports  ;  mention  the  name  of  the  officer  who  made  the 
arrest;  copy  must  be  served  on  the  deputy  secondary  {if  in  London) 
ni  hit  office;  or  on  Mr.  Smith,  at  the  office  of  the  sheriff  if  in  Mid- 
^hsex;  or  on  the  sheriff  or  under-sheriff ,  and  not  on  his  agent  in  town, 
every  where  else.  The  King  v.  Coles,  Dong.  420,  unless  such  sheriffs 
nhaU  have  agreed  or  appointed  to  accept  a  service  in  London,  ib.  The 
original  rule  must  be  shewn  at  the  time  of  service.  The  King  v.  Smithies^ 
9T.R.  361.  •"  ^ 

M  the  expiraiian  of  the  rule,  that  is,  four  days  in  L.  and  M,,  six  days 
^^ewhere,  search  for  the  return  of  the  writ,  of  the  term  the  same  is  re- 
immoMe,  at  the  custos  brevium  at  the  Treasury  Chamber,  Westminster 
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Hall^  vfko,  agreeably  to  R.  T.  30  6.  IIL  3  T.  R.  787,  nuirkt  an  the 
writ  the  day  and  hour  of  Ui  being  filed. 

If  the  return  be  not  filed,  make  the  affidavit  No.  1.  FoRMS,  K.  B. 
(which  affidavit  is  indispemibie,  Harmer  r.  Tilt,  2  Marsh.  R.  251.)  and 
move  for  attachment  as  directed  on  rule,  to  bring  in  the  body,  mentioned 
below.  But  if  the  writ  be  lost,  and  cannot  therefore  be  returned^  the 
plaintiff,  agreeably  to  The  King  ▼.  The  Sheriff  of  Kent,  I  Marsh.  R. 
289,  should  proceed  as  if  the  sheriff  had  returned  cepi  coipas. 

ythe  return  eepi  corpus  be  filed,  apply  at  the  ehrk  of  the  rules,  as 
before,  for  rule  to  bring  in  the  body;  wserve  thai  the  time  both  for  the 
return  of  the  writ  and  for  putting  tn  baU  above  must  have  expired.  See 
before ;  pay  6s.Qd.or  Is.  as  the  case  may  be.  The  directions  for  the 
service  cf  a  copy  of  this  rule  are  the  same  as  those  immediateJ^  before 
stated  in  relation  to  the  service  of  the  copy  of  the  rule  to  return  the 
writ. 

If  the  bail  shall  not  have  justified,  or  the  defendant  not  surrendered 
in  due  time,  and  the  rule  be  exnired,  make  affidavit  of  the  service  agree-- 
ably  to  No.  2.    See  Forms,  K.  B.post. 

Indorse  on  the  Affidavit  No.  3.    See  FoRMs,  K.  B.  post* 

In  the  evening  get  the  rule  for  the  attachment  at  the  clerh  of  the  rules, 
pay  — 

Carry  same  to  your  clerh  in  court  at  the  Crown  Cffiee,  Inner  Temple, 
who  mahes  out  attachments,  pay  him  Ws.Qd.;  then  mahe  out  biU  of 
easts;  add  coroner's  fee  of2L  2s.  and  2s.  6d.  for  the  warranty  and  take 
same  to  the  coroner^s,  who  witt  grant  warrant  thereon. 

For  coroners  and  their  offices,  see  Table  of  Offices  prefixed. 

If  the  money  remain  unpaid,  and  the  coroner  neglect  to  do  his  duty, 
ffpply  at  the  Chown  offite  for  a  rule  to  return  the  aitachmeni ;  serve 
copy  on  him  in  lihe  manner,  shewing  original  as  before  directed,  in  re- 
lation to  the  sheriff;  move  the  court  tn  Uhe  manner  for  attachment 
against  the  coroner,  to  be  directed  to  two  efifom;  these  are  named  by 
the  master  of  the  Crown  Office* 

• 

FORMS.   K.B. 
[Court]  fRtlo  Cause.] 

No.  1.  A.  B.  of  — — ,  clerk  to  — — ,  attorney  for  the  plaintifTm 

Affidavit  of  ser-  this  cause,  maketh  oath  and  saith,  that  deponent  did,  on  the day 

▼kc  of  copy  of    of  ■  instant,  personally  serve  ,  who  is,  or  acts  as 

rnte^  to  rctnm      deputy  sheriff  of  the  county  of ,  with  a  true  copy  of  the  rule 

hereunto  annexed,  and  at  the  same  time  shewed  him  the  said  origioai 
rule :  And  this  deponent  further  saith  that  he  did,  this  morning,  search 
with  the  euttos  brevium  of  this  honourable  court,  for  the  return  of 
the  writ  issued  in  this  cause,  but  the  saiUe  was  not  then  filed  with  him** 

Signed,  ice. 

If  latitat  If  it  be  a  writ  of  latitat,  then  say,  ''  for  the  return  of  the  writ  of 

latitat  issued  in  this  cause,  but  no  such  writ  was  then  filed  there.'* 

If  aenred  on  le-       Maketh  oath  and  saith  that  he  did,  on  the day  of 

condarj.  instant,  personally  serve ,  who  acts  as  deputy  secondary  of 

the  Compters  of  the  city  of  London,  with  a  true  copy  cf  the  rule  here* 

unto  annexed,  and  at,  &c. 

If  on  his  deputy.      If  the  rule  were  served  on  his  deputy,  say,  **  that  he  did,  on 

the         ■         day  of : — ,  serve  ,  who  acts  as  dopul)- 

secondary  of  the  Compters  of  the  city  of  Lopdop,  with  a  true  copy 
of  the  rule  hereunto  annexed,  &c," 
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A*  B.  of,  &c.  derk  to  ,  attorney  for  the  plaintiff  in  this         No.  2. 

ooae,  maketh  oath  and  saith  that  he  did,  on  the  day  Affidmrit  of  ler- 

of instant,  personally  serve  Mr.  '  with  a  trne  copy  of  ▼««€  of  copy  of 

the  rale  hereunto  annexed,  and  which  said  Mr. is  or  acts  as  ^^^  ^^^^  ^ 

the  deputy-secondary  of  the  Compters  of  the  city  of  London,  and  at  ^' 

the  same  time  shewed  him  the  said  original  role :  And  this  deponent 
further  saith,  that  no  bail  has  been  put  in  above  for  the  said  defendant 
in  this  cause. 

If  the  rule  be  served  on  a  derk  in  the  office,  say,  *'  that  he  did,  on  If  ierved  on  « 

the day  of instant,  serve  Mr. ,  who  acts  clerk  ialbc  office. 

tt  deputy-secondary  of  the  Compters,  (or  if  in  Middlesex,  **  who  acts 
as  deputy  sheriff  of  the  county  of  Middlesex/')  with  a  true  copy  of 
the  rule  hereunto  annexed,  by  delivering  a  true  copy  of  the  said  role 
to  it.  ^.  a  clerk  in  the  office  of  the  said  deputy-secondary  (or  sheriff,) 

ntoate  in ,  in  the  city  of  London,  and  at  Uie  same  time 

skewing  him  the  said  original  rule  {cr)  by  ddivering  a  copy  of  the 
Slid  rule  ioA.B.B,  clerk  in  the  said  office  of  Uie  said  deputy-secon- 
dary, ^md  at  the  same  time  shewed  to  him  the  said  origind  rule. 

Maketh  oath  and  suth  that  he  did,  on  the day  of  SLrfffta*  ""^ 

instant,  personally  serve  Mr.  ,who  is  the  under-sheriff  of  the  "*"«"««««y* 

county  of ,  with  a  true  copy,  &c. 

To  move  for  attachment  agamst  the  sheriff  of  ■  ■,  for  not        No.  3.. 

retnming  the  writ  or  bringing  in  the  body  (as  the  case  may  be)  pur- 
suant to  the  rule  annexed. 

PRACmCAL  DIRECTIONS.  C.  P. 

ne^rtl  day  of  the  termp  or  4to  die  post  of  any  other  return,  get  ruk 
to  return  writ  Jrom  the  eecondary  ;  pay  . 

Serve  copy  ai  directed  before  in  P.  D.  K.  B. 

m»mie  expire$  infimr  dayt  next  after  tervice  thereof  where  the  cause 
iiinLomdanor  Middteeex:  other  eounOee  in nx  days, 

Seardkfor  retwm  at  the  custos  brevium,  Brich  Courts  Tempk* 

If  not  returned,  make  affidavit  No.  1.  Forms,  C.  P. 

JMotm  No.  9i  Forms,  C.  P.  on  the  affidavit ;  give  some  to  ser-^ 
jesmtt  Is.  6d,  ;*  and  in  the  evening  apply  for  the  rule  for  the  attachment 
as  hereafter  directed  respecting  nUe  to  bring  in  the  body. 

If  the  return  cepi  corpus  shall  be  fUed,  and  bail  hath  been  put  in 
in  due  Hau,  enter  exertion  against  the  bait,  and  give  notict  ;  this 
is  necessary ;  then  get  an  extract  of  the  writ  and  return  from  the . 
custos  brevium,  pay  4d. ;  tahe  same  to  the  jfilazer  for  the  county^  wlio 
gives  yon  a  rule  Jfor  the  sheriff  to  bring  in  the  body,  pay  2s.  lid.;  onpr^ 
dneing  which,  the  secondary  grants  a  ruk  peremptory  for  the  sheriff 

to  bnng  m  the  body,  pay ;  serve  copy  as  before,  and  shew  the 

origtMoL 

If  bail  do  net  justify  on  or  before  the  expiration  of  the  rule,  or  sur- 
render shall  not  have  been  duly  made,  tioeor  affidavit  of  service  ofruk^ 
Ns.%  Forms,  C.  P. 

/adbfw  thereon  No.  3.  Forms,  C.  P. 

Give  same  to  serfeant,  109.  Qd.     The  secondary  draws  up  the  ruie 
far  the  attachment,  which  in  this  court  is  drawn  out  by  the  attorney. 
See  No.  4.  Forms,  C.  P. 

WriU  the  title  of  the  cause,  and  the  words  of  the  rule,  at  the  foot . 
of  the  attachment,  viz.  ''for  not  bringing  in  the  body  of  the  defendant," 
orssihecase  maybe. 
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Take  it  to  the  fToUumotary%  pay  iigning  !«•  4d.,  teal  Id, ;  then  carry 
$ame,  with  the  bill  of  costs,  to  the  coroner  for  the  county,  {See  Table  of 
OFPrcEs),  pay  him  two  guineas:  warrant  2s.  6d. 

The  attachment  should  be  directed,  if  against  the  present  sheriff,  to 
the  coroner ;  if  against  the  late  sheriff,  to  his  successor. 

On  the  return  of  writ  of  attachment,  apply  to  the  coroner ;  if  he  do  not 
pay  the  money,  he  may  be  compelled  to  return  the  attachment  by  stq)s 
similar  to  those  taken  against  the  sheriff;  the  secondary  makes  mtt  the  rule 
for  this  purpose;  serve  copy  on  the  coroner,  make  affidavit  of  sermce,  and 
give  briefto  serjeant  to  move  for  attachment  against  coroner ;  as  directed 
in  relation  to  the  former  proceedings  against  the  sheriff.  The  forms  of  * 
the  affidavits,  Sfc,  are  nearly  the  same  matatis  matandis. 

Tne  attachment  against  the  coroner  is  granted  in  the  first  instance, 
Andrews  v.  Sharp,  2  Bl.  Rep.  911.  The  King  v*  Feckham  and 
Clark,  Und.  1218. 

FORMS.    C.P. 

No.  I.  A.  B,  clefk  to  Mr.  C.  D.  attorDey  for  the  above  named  plaiDliflT, 

Affidavit  of  ser-    maketh  oath  and  saith,  that  a  writ  of  capias  ad  respondendum  was  re« 
rule  to^  t^**^  ^^  gnlwly  issQed  out  of  and  under  the*  aed  of  this  honourable  court, 

writ.    ^^  "™       returnable  last  past,  directed  to  ,  and  that  this 

deponent  did,  on  the day  of  — — —  instant,  serve  Mr. 

'- ,  who  is  or  acts  as  — at office  in  ' 

with  a  true  copy  of  the  rule  hereto  annexed,  and  at  the  same  time 
shewed  him  the  said  original  rule :  And  this  deponent  further  saitli, 
that  he  did  this  morning  search  with  the  euMtos  brevinm  of  this  court 
amongst  the  file  of  writs  as  of  this  term,  for  the  return  of  the  said  writ 
of  capias  ad  respondendum,  but  that  the  same  was  not  filed  with  the 
said  custos  brevium. 


No.  2. 
Affidavit  of  ter- 
▼ice  of  copy  of 
role  to  bring  In 
the  body. 


No.  3. 
Indorsement  on 
motion,  &c. 

No.  4. 
Form  of  attmch* 
iBcnt^^tamp  5s. 


A,  B,  clerk  to  CD.  of                 attorney  for  the  plaintiff  in  this 
eauae,  maketh  oath  and  saith  that  he  did»  on  the day  of 


instant,  personally  serve  Mr. 


■,  who  is,  or  acts  as 


No.  5. 
Indoffsement* 


Time  for  ruling 
late  tlierifl. 


f  with  a  true  copy  of  the  rule  hereto  annexed,  at  the  same 
time  shewing  the  said  Mr.  — ^—  the  said  original  rule:  And  this 
deponent,  further  saith,  that  hail  above  has  been  put  in  for  the  said 
defendant  in  this  cause,  but  the  same  is  not  perfected. 

To  move  for  an  attachment  against  the  sheriff  for  not  bringing  in 
the  body  pursuant  to  the  rule  annexed. 

George  the  Fourth.    To  the  coroner  of  our  county  of  , 

greeting.  We  command  yon,  that  yon  attach  A.  B.  esq.  sheriff  of  our 
said  county,  so  that  you  may  have  him  before  our  justices  at  West- 
minster, on  ,  to  answer  us  of  and  concerning  those  things 
which  on  our  part  shall  at  that  time  be  objected  against  him ;  and  that 
you  have  then  there  this  writ.    Witness  ■■  at  Westminster,  the 

■  day  of  ■  in  the year  of  our  reign. 

[If  in  Middlesex,  say— *To  the  coroners  of  our  county  of  Mid- 
dlesex, greeting.] 

• 

To  move  for  an  attachment  against  the  coroner  for  the  county  of 

■  ■  ,  for  not  returning  the  writ  of  attachment  against •• 

the  sheriff  of  the  said  county  »  to  be  directed  to  elisors,  to  be 

approved  by  the  prothonotary. 

ATTACHMENT,  against  the  late  Sheriff. 

By  the  20  G.  II.  c.  37.  i.  2.  ''  no  sheriff  shall  be  liable  tp  be 
called  upon  to  make  a  return  of  any  writ  or  process,  unless  he  k^ 


ATTACHMENT  agaimt  a  Witnea;  Cases.  109 

required  s6  to  do  withiD  six  months  after  tiie  espimtion  of  hn  said 
office." 

The  proeeedings  against  the  laie  sheriff  are  the  same  as  those  Proceedings, 
before  detailed  in  relation  to  the  present  sheriff  in  both  courts.  where  the  same. 

Formerly,  if  the  sheriffs  did  not  bring  in  the  body,  K.  B.  pro-  Former  proceed- 
eeeded  by  distringas ;  but  that  practice  is  superseded  by  R.G.  ^°S* 
r.  31  G.  III.  which  orders,  that  where  any  sheriff,  before  his  gokig 
out  of  office,  shall  arrest  any  defendant,  and  cepi  corpus  shall  be 
returned,  he  shall  and  may^  within  the  time  allowed  by  law,  (six 
months  by  stat.  20  G.  ll.  c.  37.  s.  2.  as  above-mentioned)  be 
called  upon  to  bring  in  the  body  by  a  rtile  for  that  purpose, 
notwithstanding  he  may  be  out  of  office  before  such  rule  shall 
be  granted.    See  1  Sel.  208* 

In  proceedings  against  the  late  sheriff,  care  must  be  taken  that  Precaotions  id 
they  be  made  to  relate  to  die  late  sheriff,  and  the  copies  of  the  al^nn  "ate 
rules,  &c.   must  be  served  on  the  late  sheriff,   or  his  under-  iheriff. 
sheriff. 

Hie  business  of  the  sheriffs  of  London  and  Middlesex  being 
executed  at  known  public  offices,  such  service  there  will  be  good. 
The  six  months  mentioned   in  the  above  act,  are  lunar,  or  six  The  six  months 
times  twenty-eight  days.     The  Kuig  r.  Adderly,  Doug.  463  j  and  1i">a>'- 
the  day  on  which  the  sheriff  quits  office  is  to  be  reckoned  as  one. 
S.C. 

The  only  way  to  call  on  n  sheriff  to  return  a  writ  is  by  a  rule  Rate  Indispew- 
and  process  of  the  court,  and  therefore  the  late  sheriff  is  not  liable  ^^^  ,Re<|wefi 
to  an  attachment  for  not  returning  a  writ,  if  not  called  upon  by 
rule  of  court  within  six  months  after  the  expiration  of  his  office, 
although  previously  requested  so  to  do.  The  King  v.  Jones,  2  T.  JR.  I  • 

ATTACHMENT  against  a  Bailiff  of  a  Liberty. 

Whatever  hath  been  said  above,  respecting  attachment  against 
sheriff,  is  applicable  to  the  case  of  a  bailiff  of  a  liberty  neglect-, 
ing  to  obey  the  writs,  rules,  mandates,  or  orders  issuing  qut  of 
the  superior  courts,  especially  directed  to  him.    Boothman  v.  The 
Earl  of  Surrey,  2  T.  R.  5. 

of  Privilege.    See  tit.  Attokney,  phoceed- 

iNOs  BY,  post. 

—  on  Interrogatories.     See  tit.  In  tekhoo  a  to- 


bies, post. 

azainst  a  Witness. 


This  writ  may  be  moved  for  against  a  witness  upon  an  affidavit 
of  his  having  been  duly  served  with  a  subpoena;  of  the  expences 
having  been  tendered  to  hire,  and  of  his  having  reftised  to  appear 
and  give  eiridence  pursuant  to  the  subpoena. 

The  reasonable  expences  must  be  tendered  at  the  time  of  the 
service  of  the  subpana,  and  in  this  case,  namelv,  in  E.  T.  14  G.  11. 
it  was  said  by  the  court  that  this  way  of  punishing,  as  for  a  con- 
tempt, was  new,  and  to  that  day  not  done  in  C.  P.     Chapman  v. 

Pointon,  Str.  1 150.    And  see v.  St.  Leger,  if.  37  G.  III. 

K.  B.  ^  lUd,  836.  And  it  roust  be  served  a  reasonable  time 
before  trial.  Hammond  r.  Stewart,  Sir.  dlO.     • 
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It  is  now,  however^  an  established  practtoe  in  both  oottrts ; 
though  the  facts  upon  which  die  writ  will  be  granted  must  be  well 
made  out  as  to  due  senioe,  Holme  v.  Smith,  1  Manh.  410;  and 
"  tender  of  expences,  according  to  the  witnesses  countenance  or 
calling,  and  as  having  a  resard  to  the  dutance  of  the  places/'  Stat. 
5  EUz.  c.  9*  <•  IS,  of  which  the  above  clause  as  to  the  tender,  8ic. 
is  a  part,  gives  a  remedy  i^nst  a  witness  for  not  obeying  a  sub* 
pana,  and  the  court  will  require  the  same  evidence  in  support  of 

■  the  motion  for  an  attadimen^  as  would  be  necessary  to  be  oflfored 
under  the  statute.    Bowles  v.  Johnson,  1  BL  R.  d6.    See  niso 

.  Fuller  V.  Prentice,  1 H.  BL  49>  which  estaUishes  the  point  that 
bH^ore  an  attachment  can  be  granted,  a  witness  aiust  be  tendered 
the  whole  of  his  necessary  expences  at  the  time  of  the  service  of 
the  ntbpctna,  viz.  those  going  to  the  place  of  trial,  those  whilst 
there,  and  those  on  returning  home.  And  where  the  witness  resided 
twenty-four  miles  from  the  assize-town,  and  bis  expences  were  not 
tendered  to  him  till  the  eveninc  before  the  trial,  die  court  would 
not  grant  an  attachment.  H<wne  v^  Smith,  1  Monk.  410.  And 
where  the  witness  Dearo,  from  no  iU  motive,  nor  from  ne^l^;enee  or 
inattention,  absents  himself,  it  is  not  a  contempt  for  which  an  at- 
tachment will  be  granted.    Blandford  v.  De  Tastet,  5  Tmnf .  960  • 

•   See  also- same  case  9B  to  the  witness  Vartoris,  1  Manh*  JR.  4ft. 
See  tit.  SuDPOSNA,  poa. 

ATTACHMENT  against  Peers.    See  tit.  Pbbrs,  Proceedings 

AOAINST,Jp0Sf. 

for  Non'perfarmanee  of  an  Award.    See  titles 


Arbitration,  ante;  Revbrbnce  at  Nisi  Prius,  jnmT 

for  Non^Pinfment  of  Cost$  on  Allocatur.    And 


see  ddes  Arrest,  in  the  Table,  ante ;  and  Attorney,  poti. 

^  The  proceeding  by  attachment  for  non-payment  of*  costs  is 
rimilar  to  every  proceeding  by  attachment  for  contempt,  and  must 
in  this  case,  as  well  as  in  ul  others,  be  fbanded  upon  an  affidavit 
correcdy  statiiig  the  requisite  fiicts.  See  the  Form,  No.  1.  aub* 
joined. 

And  serrice  of  the  order  nift  for  costs  on  the  derk  in  comrty 
and  service  of  tl|e  allocatur,  and  demand  and  refusal  of  the  coats, 
held  sufficient  to  ground  attachment  for  contempt.  Merrit  v. 
Meek,  is  Anxtr.  656. 

The  rule  for  an  attachment  for  non-payment  of  costs,  on  the 
master's  allocatur,iB  absolute  in  the  6rst  instance.  Chaunt  v.  Smart, 
iB.SfP.  477.  And  this  although  some  years  have  elapsed  since 
die  taxadon.  The  King  «.  C.  D.  1  Ckit.  R.  723.  Per  Buller,  J. 
AT.  24  G.  III.  K.B.  2Tidd,  1005.  And  attachment  may  be  moved 

for  the  last  day  of  term. v.  ^— ,  5  Burr.  2680.  And  where 

the  matter  has  been  referred  to  die  master,  the  court,  on  shevring 
cause  against  an  attachment,  will  not  go  into  the  accounts ;  the 
allocatur  being  in  the  nature  of  a  jud^ent^  and  the  attachment 
like  a  writ  of  execudon ;  and  besides,  the  party  on  going  before 
the  master,  enters  into  an  undertaking  to  pay  sudi  sum  as  he  shall 
find  to  be  due.  Per  Cur.  M.  45  G.  111.  K.  P.  1  Tidd,  493. 
And  see  King  r.  Price,  1  Price,  341. 
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Tbe  order  made  on  motion  to  pay  money  into  court,  that  the 
defendant  diall  pay  the  costs  is  imperative  in  that  respect  in  tbe 
Court  of  Ezcheauer ;  and  if  not  paid  when  taxed,  he^is  liable  to 
attachnienty  whicn  process  is  final,  and  being  in  the  nature  of  an 
execution,  not  bailable.  But  the  phiintiff  may  proceed  to  trial 
if  the  costs  are  unpaid,  and  this  is  stated  to  be  his  only  course  in 
E.  B.  Plummer  v.  Savage,  6  Price^  126. 

And  attachment  for  costs  due  from  the  plaintiff  to  his  attorney 
lies,  although  the  attorney  be  disqualified,  the  plaintiff  having 
received  the  v?hole  of  the  debt  and  costs  from  the  defendant. 
Diamond  v.  Clarke,  1  Chit.  R.  £2d.  And  the  demand  cannot  be 
made  by  the  attorney's  clerk,  without  a  power  of  .attorney.  Hart« 
ley  17.  Barlow,  ib.  229* 

Nor  on  a  Sunday.  M'lleham  v.  Smith,  8  T.  jR.  86.  But  per^- 
»Hal  service  is  indispensible.  Brodericko.  Teed,  1  Price  f  401. 
Jnon.  2  Id.  41.  And  see  Pope  v.  Smith,  K.  B.  2  Tidd,  1005  ; 
ahK>  Hubbard  v.  Horton,  H.  36  6.  III.  K.  B.  Id.  as  to  demand  . 
being  necessai^.  Even  if  it  be  sworn  that  the  tenant  keeps  out  of 
the  way  to  avoid  being  served.    1  Chii.  R.  50 J. 

And  if  demand  be  made  by  other  than  tbe  party,  a  power  under 
seal  is  necessary.    Hairdey  o.  Barlow,  Id.  229* 

But  C.  P.  will  not  open  a  rule  for  an  attachment  for  non-payment 
of  costs  on  the  mere  affidavit  of  the  party  that  he  has  not  been 
served,  at  least  unless  he  shew  some  mistake  in  the  service.  Hop- 
ley  V.  Granger,  1  N.  R.  256. 

Though  the  plaintiff  discontinue  on  the  common  rule  on  pay- 
ment of  costs,  be  is  not  liable  to  an  action  for  non-payment.  ^ 
Stokes  V.  Woodeson,  7T.R.  6. 

And  where  a  defendant  having  been  taken  under  an  attachment  Wbere  teeoaA 
for  non-payment  of  money,  was  discharged  by  the  sheriff  on  his  attacbiaeat. 
consenting  to  return  into  custody,  the  court,  on  his  refusal  so  to 
do,  granted  an  alias  against  him.    Good  v.  Wilks,  T.  57  G.  Ill, 
K.B.  2  Tidd,  1047. 

A  pauper  is  liable  to  attachment  for  non-payment  of  costs.  Rice 
V.  Brown,  IB.S^P.  39.    But  a  peer  is  not.     Lord  Falkland's 
case,  E.  36  G.  III.    K.B.    I  Tidd,  217.     And  generally  the 
same  rules  govern  caption  on  money  attachments,  as  on  otlier  pro- 
cesses.   See  tit.  Arrest,  in  tbe  Table,  ante. 

The  ten  days  after  a  demand  of  costs,  under  a  recognizance 
taken  by  virtue  of  the  statute  5  fV.  Ss  M.  c,  1 1.  s.  2,  3.  must  elapse 
More  an  attachment  can  be  granted.  The  King  t^.  Ireland,  3  T.  R. 
512. 

PRACTICAL  DIRECTIONS.    K.B. 

The  money  marked  en  the  allocatur,  hamag  been  dufy  demanded^ 
esdif  ^a  ekrk  he  must  be  empowered  under  seal,  (JSarUey  ▼.  Barlow^ 
1  Qh\U¥L  229.)  give  the  effidavit  No.  1«  Forms,  to  counsel;  lOs.  M. ; 
^idoine  No.  %  Vary  the  affidavit  according  to  thefaet^. 

The  clerk  of  the  ruksixi.  B..  draws  up  the  rule:  pay  Is.  6d. ;  carry 
uaae  to  the  Vroum  Office ;  the  clerk  in  court  makes  out  the  attachment ; 
pay  IBs.  6d, ;  the  slieriff^s  officer  executes  it ;  his  fee,  one  guinea ;  war* 
Tost  2«.  Gd. 
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No.  1. 

iPorm  of  the  affi- 
davit on  which  to 
inoTe  for  an  at« 
tacbment  for  non* 
payment  of  cottt. 


No.  9. 
Indorsement. 

No.  S. 
Attachment  for 
non-payment  of 
coats  Ml  cUlMilMr. 


ATTACHMENT,  &c.;  pB.Di.  G.P.;  Foemb. 

If  the.  proceeding  far  atiafAment  be  founded  on  a  judge's  order,,  ii  must 
be  first  made  a  rule  of  court.  Per  Lord  Kenyon,  IaL  C.  J.  in  Curtes  ▼• 
Taylor,  E.  86  G.  IIL  K.  B.  1  Tidd,  632. 

PRACTICAL  DIRECTIONS.    C.  P. 

Indorse  No.  2.  on,  and  give  affidavit  to  seijeant,  lOi.  Qd.;  tie  seeonr 
dory  draws  up  the  rule.  Make  out  attadunent,  see  Forms,  No.  3^  to 
be  returnable  on  a  day  certain. 

The  prothonotary  signs  it ;  pay  Is.  4d. ;  seal,  Id, ;  warrant,  is.  Ad. ;  the 
skeHff*s  officer  executes  this  attachmeut. 

FORMS. 

[Coitf  t.]  [title  CaQse.l 

A.  B.  of,  &c.  and  C.  D.  of,  &e.  the  above-mentioned  defendants  se^ 
Terally,  make  oath  and  say,  and  first  this  deponent  A.  B.  for  himself 
saith,  that  he  did  personallj  serve  the  above-named  plaintiff  with  s 
trae  copy  of  the  rule  and  the  master^s  allocatur  thereon,  hereto  an- 
nexed, and  at  the  same  time  shewed  him  the  said  original  mle  snd 
master's  allooaiur  thereon;  and  that  this  deponent  then  demanded  of 
him  the  costs  allowed  by  the  master  on  the  said  rule,  but  that  the 
above-named  plaintiff  did  not  then  pay,  nor  hath  he  at  any  time  since, 
paid  the  same  to  this  deponent,  and  the  same  nowremains  unpaid  to 
this  deponent :  And  this  deponent  C.  D.  for  himself  saith,  that  he  hath 
not  received  the  said  costs,  or  any  part  thereof,  but  the  same  now 
remains  dne  and  unpaid  to  tfiis  deponent 

To  move  for  an  attachment  for  not  paying  costs  agreeably  to  tho 
master's  or  prothonotary's  aUooaiur* 

.    George,  &e.    To  the  sheriff  of  ■  ,  greeting.    Attach  A.B* 

so  that  you  mav  have  his  body  before  -^-^ on  -/  to 

answer  us  of  and  concerning  such  things  as  on  our  behalf  shall  be 
then  and  there  objected  against  him;  and  have  then  and  there  this 

writ    Witness '■ — ,  at  Westminster,  the ,  in  the 

year  of  our  reign. 

Doe  V.  Roe,  for  non-payment  of  — 
pursuant  to  a  rule  of  court    Dated 


•  costs,  taxed  by  — 
day  of 18 


ATTACHMENT.    For  not  paying  money  on  a  compositioa  of 
penalties  undef  rule  of  court. 

Where  a  defendant  in  a  penal  action  obtains  a  rule  to  stay  pro- 
ceedings on  payment  of  part  of  the  penalties,  the  court  will  grant 
an  attachment  against  him  for  non-payment.  Hart,  a.  i.  v.  Draper^ 
d  Marsh.  358.    7  TaimU  43.    King  v.  Cliftotf,  6  T.  £.  £57. 

ATTACHMENT  FOR  CONTEMPT. 

It  will  have  sufficiently  appeared  that  tb^  motion,  for  an  attack* 
roent  for  contempt  must  be  founded  upon  a  clear  and  correct  state- 
ment of  facts  by  affidavits. 

-  The  court  refused  to  make  a  rule  for  an  attachment  absolute 
against  A.  for  non-production  of  indentures  according  to  thehr 
order,  on  his  swearing  diat  he  could  not  comply  with  the  order, 
not  having  the  indentures  in  his  possession ;  that  he  had  never 
destroyed  them ;  and  that  he  bad  made  diligent  search  for  them^ 
and  repeatedly  enouired  for  them,  but  could  find  no  trace  of  Ihent, 
Cooke  t;.  Tanswcll,  8  Taunt.  131.    9.J.B.  Moore^  5  IS.  S.  C. 
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If  a  plaintiff  having  soed  oat  9,  Jieri  facUUf  the  defendant  pay 
the  plamtiff's  attoraej  the  debt  and  costs,  without  the  writ  being 
delivered  to  the  sheriff,  it  was  held  no  contempt  to  attach  the  same 
money  in  the  handa  of  the  plaintiff's  attorney,  for  a  debt  due  from 
the  phintiff  to  the  defendant.     Gwinness  v.  Brown,  4  Taunt.  472. 

Peers  are  liable  to  attachment  for  contempt  in  not  ob^ing  the 
forms  of  the  court.    See  1  Tidd^  217. 

It  seems  that  the  mere  collaring  and  shaking  the  oflScer  on 
serving  process,  b  insufficient  to  ground  attachment  for  contempt. 
Adams  v.  Hughes,  1  Brod.  Sf  Bing.  24.  And  see  Thyers  v.WelUf 
IJ.  B.Moore,  147. 

Yet  where  upon  serrace  the  defendant  speak  contemptuously  of 
the  court,  attachment  will  be  granted  in  the  first  instance.  See 
llidd,  191.  But  it  has  been  doubted,  whether,  where  one  per- 
son only  deposes  to  the  contemptuous  words,  the  rule  for  the 
sttachoieDt  be  absolute  or  nisi.  See  Say.  1 14.  Adamson  f?.  Gib- 
son, ff.  27  G..III.  K.  B.  1  Tidd,  igi  n.  And  it  thence  seems 
that  a  distinction  is  taken  where  the  contempt  appears  on  the 
sheriff's  retam,  and  in  this  case  the  attachment  goes  in  the  first 
instance;  but  if  on  affidavits^  the  partjf  must  have  an  opportunity 
for  answering. 

The  sealer  of  the  writs  refusing  to  seal  a  writ  on  one  of  the 
statutable  holidays,  viz.  St.  Luke's,  held  not  liable  to  attachment 
for  contempt.    Martin  v.  Bold,  7  TatuU.  182. 

The  court  of  Exchequer  will  not  grant  a  messenger  to  bring 
ap  a  party  who  has  given  bail  upon  an  attachment  for  contempt. 
See  Birdwood  v.  Hart,  6  Price,  32. 

An  attachment  for  contempt  in  not  paying  money,  or  a  rule  nUi 
for  attachment,  cannot  be  executed  or  served  on  a  Sunday,  those 
attachments  being  in  the  nature  of  civil  executions.  M'llebam  r. 
Smith,  8  T.  R.  86.  The  King  v.  Stokes,  Cowp.  136.  Lane  v. 
Myers,  1  7.  R.  265.  Bonafous  v.  Schoole,  4  T.  R.  316.  And  it 
has  been  resolved  by  all  the  judges  contraiy  to  what  had  been 
determined  before  in  K.  B,  1 1^.  Raym.  722.  Rex  v.  Dawes, 
S.  C.  2  Salk.  608,  that  the  sheriff  cannot  take  bail  on  an 
attachment  for  a  contempt,  though  a  judge  at  his  chambers  may, 
1  Str.  479.  S.  P.  Field  v.  Workhouse,  Com.  Rep.  264.  And 
the  court  of  C.  P.  would  not  apply  forfeited  penalties  of  the  re- 
cognizances of  bail  to  attachments,  in  the  dischaige  of  the  debt 
of  a  defendant,  in  a  cause  in  which  those  attachments  happened  to 
have  been  incidentally  issued.  See  The  King  v.  Davey,3  Taunt.  112. 

See  titles  Foreign  Attachment.    Prisoner,  post. 

ATTAINDER.    The  corruption  of  blood  immediately  consequen-  What, 
tial  of  sentence  of  death. 

Attainder  may  be  pleaded  in  abatement.    Bisse  v.  Harecourt,  May  be  pleaded 
Carth.  137,  138.  or  in  bar.     Bro.  V.  M.  252-  ^  abatement. 

ATTAINT,  Writ  of.  A  writ  of  attaint  lieth  to  enquire  whether  a  Wbat. 
juiy  of  twelve  men  gave  a  false  verdict.  Finch,  484.  now  obsolete 
unless  on  very  strong  circumstances,  and  then  if  found  against  the 
jnry,  the  judgment  against  them  by  the  common  law  is  severe 
indeed.  As  a  proof  of  the  abhorrence  with  which  our  rightly 
feeling  ancestors  viewed  a  false  or  cornipt  verdict^  I  shall  insert 

VOL,  I,  H 
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the  sentence  incurred  by  those  attainted  of  having  given  one,  viz. 
1.  That  the  jurors  should  lose  for  ever  their  Uberam  legem. 
£•  That  they  should  be  for  ever  infamous  and  unworthy  of  belief. 
3«  Tlieir  goods  and  chattels  to  be  forfeited  to  the  king.  4.  Hieir 
lands  and  tenements  to  be  in  like  manner  seized  into  the  king's 
hands.  5.  Their  wives  and  children  to  be  turned  out  of  doors. 
6.  Their  houses,  trees,  crops^  razed  and  extirpated.    3  Inst.  l64. 

It  is  superseded,  (whether  quite  as  usefiillyi  or  not,  is  another 
question)  by  New  Trial,  which  see. 

ATTORNEY  AT  LAW.     ThU  Head  will  be  treated  under  the 

sections  folhwifig,  viz: 
I.  Abstract^of  oututes      1  ^^^^^  ^^  ^^^^^  ^^  j^^^  „. 

II.  Rule,  and  oniers  S       «»««» «»»«««»lojM'y- 

III.  Cases,  &c.  on  articles  of  clerkship  and  admission. 

IV.  Practical  directions  as  to  articles  of  clerkship  and  ad- 

mission,  K.  B. 

V.  Practical  directions  as  to  articles  of  clerkship  and  ad- 
mission, C.  P. 

VI.  Forms  relating  to  articles  of  clerkship  and  admission. 

VII.  Cases  on  deliveiy  and  tazaUon  of,  and  action  for^  attor- 
ney's bill. 

VIII.  Practical  directions  as  to  delivery  of  attomey'a  bill. 

IX.  Practical  directions  as  to  proceeding  to  tax  an  attorney's 
bUl,  K.  B. 

X.  Practical  directions  as  to  proceeding  to  tax  an  attorney's 
bill,  C.  P. 

XI.  Cases  on  the  lien  of  the  attorney  on  money  recovered, 
deeds  and  papers,  for  his  bill. 

XII.  Cases  as  to  attorney  generally;    his    liabilities,    privi- 
leges, &c. 

XIII.  Rules  and  cases  as  to  proceedings  by  attorney,  plaint^, 

generally. 

XIV.  Practical  directions  as  to  proceedings  by  attorney,  plain-' 

tiff,  K.  B. 
XV.  Forms  of  proceedings  by  attorney,  plaintiff,  K.  B. 
XVI.  Cases  in  proceedings  against  attorney,  K.  B. 

XVII.  Practical  directions  as  to  proceedings  against  attorney, 

K.  B. 

XVIII.  Forms  of  proceedings  against  attorney,  K.  B. 
XIX.  Cases  on  proceedings  by  attorney,  plaintiffs  C.  P. 

XX.  Practical  directions  as  to  proceedings  by  attorney,  plain- 
tiff, C.  P. 
XXI.  Forms  of  proceedings  by  attorney,  plaintiff,  C.  P. 
XXII;  Cases  in  proceedings  against  attorney,  C.  P. 

'  XXIII.  Practical  directions  as  to  proceedings  against  attorney, 

C.  P.  * 

XXIV*  Forms  of  proceedings  against  attorney,  C.  P. 
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Attorney  at  law  is  a  person  who,  duly  authorized  by  anotberi  Who. 
transacts  his  legal  business. 

The  person  and  busiaess,  or  profession  of  attorney  at  law,  is  Recognized  by 
recognized  by  statutes  as  well  as  common  law,  sta  a  e. 

For  points  as  to  the  history  of  Attorney^  see  Gilb>  C.P.  edit# 
1737.     Corny n*s  Digest,  and  Tomlin's  Law  Dictipnaru. 

The  statutesi  rules,  and  orders  of  the  courts  at  Westminster, 
particularly  K.  B.  and  C.  P.  relating  to  attomies,  will  be  abstracted, 
and  other  matters  will  be  treated  in  the  order  in  which  the  several 
sections  are  numbered. 

I.  AhUract  of  Statutes  relating  to  Attorney  at  Law,   arranged 

chronologically. 

The  first  general  statute  relating  to  attorney  at  law,  appears  to  General  attomies 
be  that  o(  IVestnu  2,  by  which  it  is  enacted,  that  persons  may  during  circnit. 
make  general  attornies,  &c.  for  them  during  the  circuit,  13  Edw.  L 
s/.  1.  c.  10. 

By  statute  27  Edw,  I.  st.  2.  sect.  3,  persons  dwelling  beyond  Who  may  make, 
sea,  unable  to  travel,  ih.  sec.  5.  by  statute  12  Edw.  II.  st.  I.  c.  1. 
tenants  in  assize  may  make  attornies. 

Stat.  15  Edw.  11.  c«  1.  enables  the   Lord  Chancellor,  judges,  Who  may  admit 
and  barons,  to  admit  attornies  in  their  respective  courts,  but  such  Attornies. 
power  is  dented  to  their  clerks  and  servants.    And  general  attor<^ 
nies  in  writ  of  premunire,  appointed  by  persons  out  of  the  realm 
widi  the  king's  license,  may  make  other  attornies  under  these, 
7  R.  II.  c.  14. 

Stat.  4 Hen.  IV.  c.  18.  enacts,  that  all  attornies  shall  be  examined  Bvwhom  ezamin- 
by  the  justices,  and  by  their  discretions  be  put  on  the  roll,  and  ^^* 
tbey  that  be  good  and  virtuous  and  of  good  fame,  shall  be  sworn 
truly  to  serve  in  their  offices,  and  especially  to  make  no  suit  in  a 
foreign  county ;  and  an  attorney  being  notoriously  found  in  any  Where  ponished* 
default,  of  record  or  otherwise,  &c.  shall  forswear  the  court,  and 
never  afterwards  be  received  in  any  court  of  the  king,  ib.  and  by 
c.  19.  of  the  same   statute   no   officer  of  a  lord  of  a  franchise,  Who  shall  not  be 
shall  be  attorney  in  any  plea  within  the  same.  attorney. 

Stat.  7  Hen.  IV.  c.  13.  enacts,  that  impotent  persons  that  be  Who  may  make, 
outlawed  by  erroneous  process  may  make  attornies  to  reverse  such 
erroneous  process. 

Stat.  I  Hen.  V.  c.  4,  enacts,  that  no  undersheriff,  sheriff's  clerk.  Who  not  ^  act 
receiver,  nor  sheriff's  bailiff,  shall  be  attorney  in  the  king's  court  ^*»***'**  *^®*** 
while  in  office. 

By  Stat.  18  Hen.YL  c.  9.  an  attorney  forfeits  40s.  for  not  enter-  Where  forfeit. 
ing  his  warrant  in  or  before  the  same  term  exigent  is  awarded. 

The  next  statute  to  be  noticed,  viz.  stat.  S3  Hen.  VI,  c.  7.  ^^^  number 
veils  in  the  obscurity  of  a  learned  language  an  allusion  to  evils  '**^™"''  • 
dien  existing,  but  now  happily  nearly  extinguished;  The  statute, 
after  reciting  that  many  attornies  in  the  counties  and  city  mentioned, 
had  no  other  means  of  living,  than  by  advising  and  procuring, 
movine  and  exciting  the  people  to  prosecute  suits,  originating  more 
hi  evil  mindedness  and  in  malice  than  in  the  truth,  restrains 
the  number  of  common  attornies  in  Norfolk  and  Suffolk,  to  six  in 

each  county,  and  two  in  Norwich.     N.  B.  It  has  been  doubted 
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whether  this  statute  be  obsolete.    Pick.  StaU  vol.  iii*  333.    Rait. 
Ent.  29.  c. 

Stat.  3  Hen,  VII.  e.  1 .  enables  appellants,  where  battaile  lies  not, 
to  make  their  attomies,  and  the  23  JSen.VIII.  c.3.  «•  8.  enables 
a  petit  juror  to  make  his  attorney  in  attaint. 

An  attorney  must  enter  his  wancaot  in  court  the  same  term  when 
the  issue  is  entered  to  avoid  error,  on  pain  of  10/.  and  impriaon- 
ment^  in  the  discretion  of  the  judge.  32  Hen.  YIIl.  c.  30,  s«  2. 
2  &  3  Edw.  VI.  c.  32.  18  Etiz.  c.  14.  sect.  3.  21  Jac.  L  c.  13. 
Attornies  pleading  a  forged  deed,  &c.  for  their  client,  not  being 
privy  to  the  forging  the  same,  not  punishable.  5  Eliz.  c*  14. 
s.  15. 

Defendants,  in  suits  on  penal  statutes  being  bailable,  may  appear 
by  attorney.  9QEliz.  c.  5.  s.  21.  but  this  statute  does  not  ei- 
tend  to  aliens.    31  Eliz.  e.  10.  s.  20. 

Stat.  3  Jac.  I.  stat.  1.  c.  7.  intituled, '' An  act  to  reform  the 
multitudes  and  misdemeanors  of  attornies  and  solicitors  at  law, 
and  to  avoid  unnecessary  suits  and  charges  in  the  law/'  enacts, 
that  no  attorney  shall  be  allowed  from  bis  client  or  nuuter,  any 
fee,  8ic.  given  to  a  serjeant  or  cotmsellor  at  law,  or  any  aom 
paid  for  copies  to  any  clerk,  &c.  without  a  ticket  subscribed 
by  such  Serjeant,  &c.  And  attornies  shall  also  give  a  true  biU  to 
their  masters,  &c.  subscribed  in  their  own  hand  and  name,  before 
they  shall  charge  their  clients. 

Willingly  delaying  his  client's  suit  to  work  his  own  gain,  de- 
manding by  his  bill  any  other  sums  of  money,  or  allowance  upon 
his  account  which  he  hath  not  laid  out,  subjects  attorney  to  action, 
costs,  and  treble  damages,  8cc.  to  be  discharged  from  bemg  an 
attorney  or  solicitor  any  more.     Ibid. 

Thu  statute  makes  other  provisions,  but  the  matter  of  these  b 
more  extended  by  subsequent  acts. 

Stat.  13  ^.  III.  c.  6.  prescribes  the  form,  &c.  of  the  oath  of 
allegiance,  which  every  attorney  is  to  take  to  government  on  pe- 
nalty of  being  disabled. 

By  Stat.  21  G.  I.  c.  29-  revived  and  made  perpetual  by  stat. 
21  G.  IL  c.  3.  Any  person  convicted  of  forgery,  penury,  sub- 
ornation of  perjury,  or  common  barretry,  and  practising  as  attor- 
ney in  any  court  of  law  or  equity  in  England,  the  judge  of  such 
court,  on  complaint  and  summary  exammation,  may  cause  him  to 
be  transported  for  seven  years. 

The  next  statute  in  order  of  time  is,  2  G.  II.  c.  23. 
The  first  four  clauses  of  this  act  having  reference  to  the  com* 
petency  of  persons  to  practice,  living  at  the  time  of  passing  it, 
cannot  be  of  present  interest. 

By  section  5,  no  person  who  shall  not  before  1st  December, 
1730,  have  been  admitted,  shall  be  permitted  to  act  as  an  attorney 
unless  he  shall  have  been  bound  by  contract  in  writing  to  serve  as 
a  clerk,  for  and  during  the  space  of  five  years,  to  an  attorney,  and 
that  such  person  for  and  during  such  term  of  five  years,  shall  have 
continued  in  such  service,  and  also  unless  such  person,  after  said 
five  years,  shall  be  examined,  &c. 

6.  The  judges,  before  they  admit  such  person  as  is  mentioned 
in  the  laist  clause  to  take  the  oatb,  are  to  eiwmine  his  fitness^  and 


ATTORNEY ;  I.  jtbstraoi  of  Statutes,  *c.  117 

being  satisfied,  after  administering  the  oath  hereafter  directed,  are 
to  cause  him  to  be  admitted  an  attorney  in  such  court,  and  his 
name  to  be  «irolled  as  an  attorney  in  such  court,  ivithout  other 
fee  than  Is.  for  the  oath :  such  admission  to  be  written  on  parch- 
ment, properly  stamped,  and  delivered  to  the  person  so  admitted. 

7*  Same  section  as  the  5tlr,  applied  to  a  solicitor  in  the  courts 
of  equity. 

8.  Same  section  as  6,  applied  to  a  solicitor  in  the  courts  of 
equity. 

Tlie  9th  section  applies  to  persons  living,  at  the  time  of  the  Temporary 
pasnog  of  the  act.  clause. 

10.  Any  person,  being  an  attorney  or  solicitor,  may  with  the  -where  attorney 

written  consent  of  an  attorney  or  solicitor  of  another  court,  3ue  by  conaeot,  may 

out  writs,  8lc.  in  such  court,  notwithstanding  such  person  is  not  ««  out  write,  &c. 
i_.^  J         4*  r        L  ^^    »  "» another  court, 

admitted  an  attorney  of  such  court. 

11.  The  judges  not  to  admit  to  be  attornies*  of  any  court,  a  Wherepudgesoot 
greater  number  than  by  ancient  usage  and  custom  of  such  court,  ^  *^^^  ^^^^^^ 
hath  been  heretofore  allowed.  nj^, 

12.  A  clerk,  on  the  death  of  the  attorney  or  solicitor,  with  and  where  clerk  on 
to  whom  he  shall  have  been  by  contract  bound,  or  if  the  contract  master's  death, 
shall  by  mutual  consent  be  vacated,  or  in  case  such  person  or  clerk  &c.  may  serve 
shall  be  legally  discharged  by  rule  of  the  court  in  ^K-hich  the  attor-  '^'^  "^* 

ney  or  solicitor  shall  practice,  before  the  expiration  of  the  five  years, 
a  serrice  of  the  residue  of  the  said  five  years  to  another  attorney 
or  solicitor  respectively  by  contract  in  writing,  shall  be  deemed  to 
be  good  and  efiectual.    And  see  sect  17,  stat.  22  G.  II.  c.  46. 

13.  Sc  14.  Oath  of  an  attorney  or  solicitor  [as  such],  viz. 

I,  A.  Bm  do  swear,  that  I  will  truly  and  honestly  demean  my-  Attorney's  oath, 
self  in  the  practice  of  an  attorney,  according  to  the  best 
of  my  knowledge  and  ability.    So  help  me  God. 
15.  No  attorney  or  solicitor  to  have  more  than  two  clerks  at  one  Number  of  clerks 
time,  but  by  the  l6th  section  the  prothonotaries  of  the  C.  P.  and  limited, 
the  secondary  of  the  K.  B.  and  the  several  prothonotaries  of  the 
respective  courts  of  Chester,  Lancaster,  and  Durham,  and  of  the 
courts  of  the  Great  Session  in  Wales,  are  allowed  to  have  three, 
and  such  clerks  may  be  admitted  as  attornies  of  the  courts  of  law 
aforesaid. 

By  sect.  17*  it  is  enacted,  that  if  any  attorney  of  the  coqrts  Attorney  not  to 
previously  specified,  shall  knowingly  and  willingly  permit  or  suffer  j^^TrocUse^*"*'^ 
any  other  person  or  persons  to  sue  out  any  writ  or  process,  or  to  *       • 

commence,  prosecute,  follow,  or  defend  any  action  or  actions,  or 
other  proceedings  in  his  name,  not  being  a  sworn  attorney  of  one 
of  the  said  courts,  or  solicitor,  &c.  and  shall  be  thereof  lawfully 
convicted,  every  person  so  convicted  shall,  from  the  time  of  such 
conviction,  be  disabled  and  made  incapable  to  act  as  an  attorney 
in  any  of  the  courts  of  law  aforesaid ;  and  the  admittance  of  such 
attorney  of  any  of  the  said  courts  of  law  shall  from  thenceforth  be 
void *.  And  aee  stat.  12  G.  II.  c.  13.  s.  II. 
'-^— ^^^^— ■  I.  ■  ■.^^^■^i  I  II  »  ■     ■— ^— ■        —^—1^^——^^——.  11  ■   I.. 

^  The  pnictising  attorney  shonkl  read  platpd  in  snch  section  had  very  Inad- 

«Uh  attention  the  above  section ;  in-  vertently  been  committed  by  the  attor- 

■taaces  fteqaently  occnrrbg  where  it  ney.  See  the  late  case,  In  the  matter  of 

«tt  cedent  that  the  ofen«e  cootm-  Jackson  and  Wood,  iB»i^C,  S70. 
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18.  Directs  the  enrolment  of  attornied  by  Ac  proper 
officers  of  the  court,  namely,  the  chief  clerk  of  K.  d.  and 
clerk  of  the  warrants  of  C.  P.,  &c.  without  fee  or  reward,  in  al- 
phabetical order;  to  which  enrolment  all  persons  are  to  have 
access  without  fee  or  reward. 

19*  Exemption  from  stamp  duties,  inapplicable  now. 

20.  Any  person  enrolled  in  the  courts  above  mentioned,  may,  on 
examination,  &c.  be  admitted  a  solicitor  in  any  of  the  courts  of 
equity  aforesaid,  without  fee  for  the  oath  or  stamp. 

21.  So  a  sworn  solicitor  of  one  court  of  equity  may,  on  exami- 
nation, &c.  be  admitted  a  solicitor  of  any  other  court  of  equity^ 

22.  Enacts,  that  every  writ  and  process  for  arresting  the  body, 
and  every  writ  of  execution,  or  some  label  annexed  to  such  writ 
or  process,  and  every  warrant  that  shall  be  made  out  upon  such 
wnt  or  proccQs,  or  execution,  shall,  before  the  service  or  execution 
thereof,  be  subscribed  or  indorsed  with  the  name  of  the  attorney, 
clerk  in  court,  or  solicitor  by  whom  such  writ,  8cc.  shall  be  sued 
forth,  suing  forth  the  same,  and  where  such  attorney,  &c.  shall 
not  be  the  person  immediately  retained  or  employed  by  the  plaintiff, 
then  also  with  the  name  of  the  attorney,  &c.  so  immediately 
retained  and  employed,  and  the  copy  that  shall  be  served  upon 
said  defendant  shall,  before  service  thereof,  be  in  like  manner  sub- 
scribed with  the  name  of  the  attorney,  &c.  who  shall  be  immedi- 
ately retained  or  employed  by  the  plaintiff. 

23.  No  attorney  of  the  courts  K.  B.,  C.  P.,  or  Exchequer,  or 
Duchy  of  Lancaster,  or  Great  Sessions  in  Wales,  or  courts  of 
counties  palatine,  or  any  other  court  of  record  of  England,  where 
attomies  have  been  customably  sworn,  nor  any  solicitor  in  Chan- 
cery, Exchequer  Chamber,  Duchy  of  Lancaster  at  Westminster, 
or  courts  of  counties  palatine,  or  of  Great  Sessions  inWales,  or  any 
other  inferior  courts  of  England^  shall  maintain  any  action  or  suit 
for  the  recovery  of  fees,  charges,  or  disbursements  at  law  or  in  equi- 
ty, until  the  expiration  of  one  month  after  such  attorney  shall  have 
delivered  to  the  party  to  be  charged  therewith,  or  left  for  him  at 
his  dwelling-house  or  last  place  of  abode,  a  bill  of  such  fees,  tec. 
written  in  a  common  legible  hand,  and  in  the  English  tongue, 
except  law  terms  and  names  of  writs,  and  in  words  at  length,  es« 
cept  times  and  sums,  which  said  bill  shall  be  subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor,  at  the  last  or  usual 
place  of  abode  of  the  person  who  shall  be  charged  therewith ;  such 
bill,  on  application  to  the  lord  chancellor^  master  of  the  rolls, 
judges,  8cc.  of  the  court  where  the  greatest  part  of  the  business 
m  amount  or  value,  hath  appeared  to  have  been  transacted ;  and 
upon  the  submission  of  the  said  party  to  pay  the  whole  sum  that 
upon  taxation  shall  appear  to  be  due  to  the  said  attorney,  &c. 
to  be  referred  by  the  lord  chancellor,  &c.  to  be  taxed  and  setded 
by  the  proper  officer  of  such  court. 

Attorney  refusing  to  attend  such  taxation,  the  officer  may  tax 
the  bill  ex  parte;  (pending  the  reference  no  action  is  to  be  brought) 
payment  of  what  is  found  due  on  such  taxation  to  be  a  full 
discharge ;  party  refusing  to  pay,  liable  to  an  attachment  for  con- 
tempt. If  attorney,  &c.  appear  on  taxation  to  have  been  over- 
paid, to  refund ;  refusing  to  re-pay  what  he  has  been  overpaid,  the 
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attorney  is  liable  to  atttchment  or  process  of  conteiopt,  OTrSuch 
other  proceedings  as  the  parties  shall  elect.  IF  the  bill  taxed  Jbe 
less  by  a  sixth  part  than  the  bill  delivered^  the  attorney,  8cc. 
is  to  pay  the  costs  of  taxation,  if  not  less,  the  court  is  invested 
with  (Uscretion  to  charge  the  amount  of  taxation  on  the  attorney 
or  on  the  client,  in  re^urd  to  the  reasonableness  or  unreasonable- 
ness of  such  bUI. 

24.  Any  person  in  his  own  name  suing  out  writ,  &c.  or  defend-  Penalty,  &c. 
ingy  &c  as  an  attorney,  &c.  for  gain,  without  being  admitted  and 
enrolled,  to  forfeit  50/.  to  the  use  of  the  prosecutor,  and  is  in- 
capable of  recovering  any  fee,  &c.  for  such  proceeding. 

25.  Mode  of  recovering  penalty ;  viz.  action  of  debt,  bill, 
plaint,  or  information  in  the  courts.  Sec;  action  to  be  com- 
menced in  twelve  months  after  offence,  statute  gives  treble  costs. 

26.  Not  to  extend  to  the  examination,  swearing,  admission,  .or  Who  exempted, 
enrolment  of  the  six  clerks  in  Chancery,  or  the  swora  clerks  in 

their  office,  or  the  waiting  clerks  belonging  to  the  said  six  clerks, 
or  the  cursitors  of  the  said  court,  or  of  the  clerks  of  the  petty->hag 
office,  or  the  clerks  of  the  king's  coroner  and  attorney  m  K.  B., 
or  the  filazers  of  K.  B.  and  C.  P.,  or  of  the  attornies  of  the  courts 
of  the  counties  palatine  of  Lancaster,  Chester,  or  of  the  lord 
mayor  and  sheriffs  courts  of  London  for  the  time  being. 

£7.  Nor  to  the  attornies  or  clerks  of  the  offices  of  me  king's  re- 
membrancer, treasurer's  remembrancer,  pipe,  or  office  of  pleas  in 
the  court  of  Exchequer  at  Westminster  for  the  time  being;  but 
such  attornies,  8cc.  may  practice  in  the  Exchequer  or  in  any  other 
of  the  said  courts  of  record,  in  the  name,  and  by  consent  in  writing, 
as  usual  before  the  statute. 

£8.  Nor  to  the  solicitors  of  the  treasury,  customs,  excise,  pofrt* 


of  the  admiralty  and  navy. 

By  Stat.  6G.  II.  c.  £7.  s.  11.  attornies  of  the  superior  courts,  What  attornies 
bong  .otherwise  qualified,  may  be  admitted  attornies  according  to  ^^^i^  ^  ^^ 
the  custom  of  inferior  courts. 

This  act  was  exphined,  amended,  and  continued  by  stat, 
1£  G.  IL  c.  13.  and  from  the  period  therein  limited,  it  was  by 
Stat.  £S  G.  II.  c«  46.  further  explained,  amended,  and  continued 
to  the  £4tb  June,  1757,  and  from  thence  to  the  end  of  the  n^xt 
session  of  parliament,  and  by  stat.  SO  G.  II.  c.  19-  «•  75.  sqad^  ' 
perpetual. 

By  Stat.  1£  G.  II.  c.  IS.  s.  4.  the  not  indorsing  the  name  of  whst  shall  not 
the  attorney,  &c.  on  warrant  that  shall  be  made  out  on  any  writ,  vitiate  writ,  Ste. 
&c.  shall  not  vitiate  the  writ ;  and  all  sheriffs  or  other  officer  who 
shall  make  out  any  warrant  upon  any  writ,  &c.  and  shall  not  sub- 
scribe or  indorse  the  name   of  the  attorney,  8cc*  who   sued  the  Penalty  on  she* 
same,  shall  forfeit  5/.  to  be  assessed  by  the  court  out  of  which  f^  attorn'^s"''" 
such  writ,  8cc.  shall  issue,  one  moiety  to  the  king,  and  the  other  '^^e.       ^  * 
moiety  to  the  party  aggrieved  by  the  omission. 

By  sect.  5,  attornies,  8ic.  may  use  common  abbreviations  in  Where  abbrevia- 
their  bills  of  fees,  &c.  . .  '^^^  "^  ^'  "*** 

By  sect.  6,  the  slat.  S  G.  II.  not  to  extend  to  any  bill  of  fees  I  cro^V. «« to*" 
between  one  solicitor  and  another.  extend.  * 
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By  sect.  7,  persons  not  qualified  according  to  the  2  6. 11.  not 
to  act  in  the  county  Court  on  penalty  of  20/. 

By  sect.  8,  a  Quaker  otherwise  qualified  by  said  act,  may  be 
admitted  on  aflb*mation  instead  of  oath. 

fiy  sect.  9^  no  attorney  or  solicitor,  if  a  prisoner  in  any  gaol,  8cc. 
rule,  &c.  shall,  during  his  confinement,  sue  or  prosecute  any 
suit  in  his  own  name,  or  in  that  of  any  other  attorney  or  solicitor ; 
all  proceedings  in  any  such  actions  or  suits  shall  be  void,  and  such 
attorney  or  solicitor,  as  also  the  attorney  or  solicitor  permitting  or 
empowering  him  so  to  use  his  name,  shall  be  struck  off  the  roll 
and  incapacitated  for  the  future. 

Sect.  10  allows  an  attorney  or  solicitor  so  confined,  to  carry 
on  or  transact  all  suits,  &c.  commenced  before  his  confinement. 

Stat.  22  G.  II.  c.  46.  s.  2.  continues  these  last  enactments, 
together  with  those  of  stat.  2  G.  II.,  to  24th  June,  1757,  and 
from  thence  to  the  end  of  the  next  session  of  parliament,  and  by 

Sect.  3,  enacts,  that  every  person  bound  by  contract  in  writing 
to  serve  as  a  clerk  to  an  attorney  or  solicitor,  shall,  within  three 
months  next  after  the  date  of  every  such  contract,  cause  lin 
affidavit  of  the  actual  execution  of  such  contract  to  be  made, 
in  which  affidavit  the  names  of  every  such  attorney  or  solicitbr^ 
and  of  the  person  so  bound,  and  their  places  of  abode,  and  Ae 
date  of  the  contract,  shall  be  specified ;  affidavit  is  to  be  duly 
filed  within  said  time,  in  the  court  where  such  attorney,  &c.  shall 
be  enrolled  with  the  proper  officer,  &c.  who  is  to  sign  a  memo^ 
randum  of  the  day  of  filing  it  at  the  back  or  bottom  of  such  affi- 
davit ;  his  fee  by  s.  6.  is  2s.  6d. 

By  sect.  4,  no  person  to  be  admitted  before  such  affidavit  shall 
be  openly  read  in  such  court  where  such  person  shall  be  admitted 
an  attorney  or  solicitor.  * 

Sect.  5,  spedfies  the  officers  with  whom  to  file  such  affidavits, 
viz.  in  Chancery,  the  senior  clerk  of  the  petty  bag ;  K.  B.  the 
chief  clerk  of  that  court ;  C.  P.  the  xlerk  of  the  warrants ;  Ex- 
chequer, the  king's  remembrancer;  the  court  of  the  Duchy  of 
Lancaster  at  Westminster,  the  chief  clerk  of  that  court;  and  in 
the  several  counties  palatine  of  Chester,  Lancaster,  and  Durham, 
the  respective  prothonotaries  of  the  said  counties  palatine ;  and  in 
the  several  courts  of  the  Great  Sessions  in  Wales,  the  respective 
prothonotaries  of  the  said  courts,  or  with  the  respective  deputy  or 
deputies  of  all  these  officers. 

By  sect.  6,  these  officers  are  to  keep  a  book,  wherein  shall  be 
entered  the  substance  of  these  affidavits,  and  such  officers  may 
take,  on  filing  the  affidavit,  25.  6d*  and  sudi  bo(^  may  be  searched 
without  fee. 

By  sect.  7,  no  attorney  or  solicitor  shall  take  or  retain  any  clerk 
who  shall  become  bound,  8lc.  after  such  attorney  shall  have  left 
off  business,  or  shall  not  actually  practise. 


*  Notwithttandinc  these  claiisies,  in- 
demnity acts  are  often  passed  for  the 
relief  of  jiersoni  who  have  neislected 


to  file  such  affidavits  vrithln  the   time 
mentioned. 
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By  Met  8,  cfoy  penon  so  bomicl,  &c.  ahall  be  acteallj  em-  Cleriu  to  be 
ployed  by  such  aUoraey,  &c.  or  bia  agent,  &c.  in  the  proper  ?JJ"2jjf  *"*" 
business  of  an  attorney,  fcc.    But  see  sUt.  1  &  C  G.  IV.  c.  48.      ^ 
and  Stat.  3  G.  IV.  c.  16.  abstracted^  post. 

By  sect.  9,  if  the  attorney,  &c.  to  whom  any  person  shaU  be  In  case  of  deeth 
bound,  diaU  die^  or  discontinue  practice,  or  if  the  contract  shall  ®^  "^^^'  ^^* 
by  mutual  consent  be  cancelled,  or  in  case  the  clerk  shall  be 
l^ally  dischaiged  by  any  mle  of  court  before  the  expiration  of  the 
term,  end  such  clerk  shall  be  bound  by  another  ^contract  in  writing 
to  serve,  and  ^hall  serve  as  clerk  to  any  other  attorney,  &c.  during 
the  residue  of  the  five  years*  such  service  shall  be  good,  so  as  Where  service  . 
an  aflSdavit  of  the  execution  of  such  second  contract  be  duly  filed,  J^J^f^^JJj' 
as  before  directed  concerning  such  original  contract.  ^^        ^^**^*^^* 

By  sect.  10,  before  admission  as  an  attorney  or  solicitor,  eveiy  When  affidaTH  of 
p^son  shall  cause  to  be  duly  filed,  an  aflidavit  of  himself,  or  of  f^'^^^l  ^*  ^ 
the  attorney  or  solicitor  to  whom  he  was  bound,  of  having  actually  * 

and  really  served  and  been  employed  by  such  practisbg  attorney, 
&c.  or  his  or  their,  agents,  during  the  whole  of  five  years.  But  see 
Stat.  1  &  2  G.  IV.  c.  48.  and  stat.  S  G.  IV.  c.  16.  abstract^, 
past. 

By  sect.  1 1,  after  reciting  that  divers  persons  who  are  not  exa-  Permitiog  an  aa» 
mined,  sworn,  or  admitted  to  act  as  attomies  or  solicitors  in  any  J^^^  v^nw. 
court  of  law  or  et]uity,  do,  in  conjunction  with,  or  by  the  assist-p 
aaee  or  connivance  of  certain  sworn  attomies  and  soucitors,  and 
by  various  subtle  contrivances,  intrude  themselves  into,  and  act  and 
practise  in,  the  office  and  business  of  attomies  and  solicitors,  to  the 
great  prejudice  and  loss  of  many  of  his  Majesty's  subjects,  and 
the  somdal  of  the  profession  of  the  law,  enacts,  that  if  a  sworn 
attorney  or  sofidtor  shall  act  as  n^enlt  for  any  person  not  qualified 
to  act  as  an  attorney,  &c.  or  permit  or  suffer  his  name  to  be 
any  ways  made,  use  of  upon  the  account,  or  for  the  profit  of  any 
unqualified  person,  or  send  any  process  to  such  unqualified  person, 
thereby  to  enable  him  to  practise  in  any  respect  as,  an  attorney  or 
solicitor,  knowing  him  not  to  be  qualified,  sbdl,  on  complaint 
mide  to  the  court  in  a  sununary  way,  be  struck  off  the  roll,  and 
for  ever  disabled  from  practicing  as  an  attorney;  aod  such  un- 
qoalified  person  so  acting,  &c.  may  bp  committed  fo^  any  time 
not  exceeding  a  year. 

By  sect.  12,  no  person  not  admitted  an  attorney,  and  continuity  W1m>  restnioed 
on  the  roll,  shall  act  at  any  general  or  quarter  sessions  of  the  ^^^^  acUna  at 
peace,  on  penalty  of  50/.  to  be  recovered,  &c.  with  treble  costs ;  ]^^  "^t V* 
and  an  attorney  is  not  to  permit  any  person,  not  admitted  and  permit  uyperKMi 
enrcUed  as  aforesaid,  to  .make  use  of  his  name  in  the  courts  of  not  edmitied  to 
general  or  quarter  sessions,  under  the  like  penalty  of  50/.  to  be  *<^^  there, 
recovered,  &c.  as  aforesaid. 

By  sect.  IS,  the  act  not  to  deprive  attomies  of  the  Duchy  "^^^  oiey  act 
of  Lancaster,  or  of  the  courte  of  Great  Sessions  in  Wales,  or  of  ^^^^^J^ 
ihe  counties  palatine  of  Chester,  Lancaster,  and  Durham,  firom  ttictUMu. 
acliog  within  their  respective  jurisdictions. 

By  sect  14,  no  clerk  of  the  peace,  or  his  deputy,  no  under-  Who  shall  aot  %e\ 
aWiff  or  his  deputy,  shall  act  as  a  solicitor  to  sue  out  any  pro-  ^}  quarter  «ei« 

^^  St  9qy  general  or  qiiarter  sessions  i^H  thp  peace,  w|i^ip  N  ^^^^ 
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rfiall  execute  the  office  of  derk  of  the  peace  or  deputy,  or  un- 
derfihenff  or  deputy,  on  penalty  o£  50/. 

The  15th  section  appears  to  have  been  temporary. 

By  sect.  16,  any  person  admitted  a  sworn  clerk  in  the  office  of 
the  Six  Clerks  in  Uhancery,  or  who  shall  have  been  bound  for 
five  years,  by  contract  to  such  sworn  clerk,  or  who  shall  have 
served  three  years,  and  shall  have  been  admitted  a  waiting  clerk, 
and  acted  as  such  for  five  years,  may  be  admitted  a  solicitor. 

By  sect.  IT^  the  service  of  clerks,  whose  masters,  sworn  clerks  of 
the  Six  Clerks  Office,  have  died,  &c.  entering  into  fresh  con- 
tracts, and  serving  the  residue  of  their  time,  is  rendered  good  and 
efFectual. 

By  sect.  18,  no  sworn  clerk  in  the  Six  Clerks  Office  is  to  have 
more  than  two  clerks  at  the  same  time,  including  the  clerk  who 
sImJI  be  entered  on  the  roll  kept  by  the  master  of  the  rolls,  <or 
his  secretary,  for  that  purpose. 

Sect.  19'  exempts  the  attomies  or  clerks  of  the  officers  of  the 
king's  remembrancer,  treasurer's  remembrancer,  pipe,  or  office  of 
Pleas  in  the  Exchequer  at  .Westminster,  for  the  time  beitig,  from 
the  operation  of  this  act. 

By  Stat.  23  G.  II.  c.  26.  s.  15,  an  omission  in  the  2  G.  II.  is 
supplied;  by  this  last  statute,  viz.  £3  6.  III.  c.  23.  s.  10.  any 
person  admitted  an  attorney,  maybe  also  admitted  without  fee 
for  the  oath,  stamp,  &c.  a  sohcitor  in  all  or  any  of  the  courts  of 
equity ;  btit  the  same  act  contains  no  provision  for  the  like  ad- 
mission of  persons  sworn  and  enrolled  as  solicitors  in  the  courts 
of  equity,  &c.  to  be  enrolled  as  attomies  of  his  majesty's  courts 
of  law. 

This  act  supplies  such  omiasion,  and  by  that  sta^te  solici- 
tors duly  admitted  in  any  of  his  majesty's  courts  of  equity,  may 
be  also  admitted  attornies  of  K.  B.  and  C.  P.  without  fee  for 
the  oath  or  stamp,  on  examination,  &c.  pursuant  to  the  2  G*  II- 
and  other  the  laws  in  force  concerning  attomies  and  solicitors. 

By  Stat.  24  G.  II.  c.  42.  attomies  and  solicitors  are  amenable 
to  the  court  of  conscience  of  Westminster. 

By  Stat.  30  G.  II.  c.  19-  s.  75,  the  stat.  2G.  IL  explained, 
amended,  and  continued,  by  statutes  1,2  &  23  G.  II.  b  made  per- 
petual. 

By  Stat.  34  G.  III.  c.  14.  s.  1.;  44  G.  III.  c.  9B.  adied.  A.; 
48  G.  III.  c.  149«  sched.  part  I.  stamp  duties  imposed  upon  the 
clerk's  articles,  and  such  duties  are  augmented  and  extended  by 
other  statutes;  and  by  stat.  55 G.  III.  c.  184.  sched.  part  I.,  at 
present  settled.  The  last  is  a  general  stamp  act,  to  be  presently 
mentioned. 

By  stat.  34  G.  III.  c.  14.  5.  2,  no  person,  who  by  any  such 
contract  made  after  the  5th  and  10th  days  of  February,  1794,  shall 
be  bound  to  serve  as  a  clerk,  shall  be  admitted  solicitor  'or 
•attorney  in  any  of .  the  courts  specified,  unless  the  indenture  or 
writmg  containing  such  contract  duly  stamped,  shall  be  em'olled 
or  registered  with  the  proper  officer  of  the  court  whereiq  such 
person  shall  propose  to  be  afterwards  admitted  a  solicitor  or 
attomeyi  by  virtue  of  his  service  under  such  contract^  togelb^i^ 
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with  an  affidavit  of  tlie  time  of  the  execution  of  the  contract 
by  sach  clerk.  And  in  case  such  indenture,  &c.  shall  not  be 
emtJled  in  such  court  within  six  months  next  after  the  execution 
thereof,  togetlier  with  such  affidavit  of  the  time  of  the  execution 
of  the  contract,  then  the  service  of  such  clerk  under  such  inden- 
ture, &c.  shall  be  deemed  to  commence  from  the  time  of  such  enr 
rolment  only,  and  not  from  the  execution  of  such  indenture,  8cc. 

By  sect.  3,  every  person  to  be  admitted  a  solicitor,  &c.  in  any  Affidavit  of  pay« 
of  the  courts  by  virtue  of  any  contract  and  service  under  the  same,  n^^t  of  daty« 
before  he  shall  be  permitted  to  practise,  or  be  inrolled,  shall  make 
an  affidavit  of  the  due  payment  of  the  duty  by  the  act  imposed, 
and  shall  insert  iu  such  affidavit  the  sum  paid  in  respect  thereof, 
and  specify  the  name  and  place  of  abode  of  the  person  with  whom 
such  contract  of  service  was  entered  into,  the  time  of  the  exe- 
cution thereof,  and  the  time  of  enrolling  the  same;  and  in  case 
such  person  shall  have  been  previously  admitted  a  solicitor  or 
attorney  in  some  other  court,  he  shall  specify  in  such  affidavit, 
the  court  in  which  he  has  been  so  admitted,  and  the  time  of  his 
admission  therein ;  and  shall  cause  the  same  to  be  dul v  filed  in 
the  court  in  which  he  proposes  to  be  so  admitted  a  solicitor'  or 
attorney  with  the  proper  officer ;  and  every  such  affidavit  shall  be 
produced  and  openly  read  in  the  court  in  which  such  person  shall 
be  admitted  a  solicitor,  &c.  before  he  shall  be  enrolled  therein. 

Sect.  4,  further  enacts,  that  in  case  any  person  other  than  such  Where  admiwioa 
who  shall  have  been  admitted  an  attorney  in  one  of  the  courts  of  1"^  *  court  of 
Great  Sessions^  or  of  the  counties  palatine,  or  in  some  other  court  ccmw!!****^  "*" 
of  record  in  England,  where  attornies  have  been  accustomably 
admitted  and  sworn  by  virtue  of  a  contract  made  before  the  5th 
and  10th  days  of  February,.  1794  respectively,  and  a  service  in 
pursuance  thereof,  or  who  shall  have  been  admitted  a  solicitor  in 
one  of  the  said  courts  of  Great  Sessions,  or  of  the  said  counties 
palatine,  or  some  other  inferior  court  of  equity  in  England,  by 
virtue  of  a  like  contract  and  service,  and  according  to  the  direc- 
tions of  the  several  acts  now  in  force  for  the  regulation  of  attornies 
and.solicitors  respectively,  shall,  in  his  own  name,  or  in  the  name 
of  any  other  person,  sue  out  any  writ,  8cc..,  or  commence,  pro- 
secote,  or  defend  any  action,  &c.  in  any  of  the  said  courts  at 
Westminster  as  an  attorney  or  solicitor,  for  or  in  expectation  of 
any  gain,  fee,  or  reward,  without  being  admitted  and  enrolled  an 
attorney  or  solicitor  in  one  of  the  said  courts  at  Westminster,  every 
person  shall,  for  every  such  offence,  forfeit  100/. ;  one  moiety  to 
the  kmg,  and  the  other  to  the  person  who  shall  sue,  with  fiill 
costs. 

And  such  person  is  by  the  same  clause  incapable  to  maintain  or  Where  cannot  n* 
prosecute  any  action,  8cc.  for  his  fees,  &c.  on  account  of  prose-  cover  fees, 
cations,  8ic.  any  such  action,  &c  *. 


*  It  will  be  obYions,  therefore,  that  coarts  at  Westminster  wHhont  previous 

attornies   admitted   into    one   of  the  admission  therein;  neither  can  he  be 

coarts  of  Great  Sessions  in  Wales,  or  admitted  tlierein  imless  the  higher  daty 

of  the   counties   palatine,   Sec,   since  were  paid  upon  his  articles. 


Feb.  1794,   may  liot  practice  in  .the 
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By  sect.  5.  any  person  who  shall  be  admitted  to  be  a  so- 
licitor or  attorney  in  any  court  at  Westminster^  by  virtue  of, 
and  service  under  such  contract,  and  shall  have  paid  the  duty 
by  that  act  imposed^  may  be  admitted  to  be  a  solicitor  or  at- 
torney in  all  or  any  of  the  courts  in  that  act  mentioned,  without 
payment  of  any  further  stamp  dutv  in  pursuance  of  that  act,  sub- 
ject nevertheless  to  all  and  every  tne  provisions  prescribed  by  Uw 
with  relation  to  the  admission  of  solicitors  and  attomies  in  such 
courts  respectively,  before  the  passing  of  that  act/' 

By  sect,  6.  any  person  who  shall  be  admitted  a  solicitor  or 
attorney  in  any  of  the  courts  of  Great  Sessions  in  Wales,  or  in 
any  court  in  the  counties  palatine,  or  in  any  inferior  courts  in  the 
statute  mentioned,  by  virtue  of,  and  service  under  any  such  con- 
tract, and  shall  have  paid  the  duty  of  50/.  [since  augmented  to 
60/.  by  staL  55  G.  III.  c.  184,]  may  be  admitted  a  solicitor  or 
attorney  in  any  of  the  courts  mentioned  in  the  statute,  except  the 
courts  of  Westminster,  without  payment  of  any  further  stamp  duty 
in  pursuance  of  that  act,  subject,  nevertheless,  to  the  like  pro- 
visions and  restrictions  of  former  laws  in  relation  to  such  ad- 
missions. 

By  Stat.  55  G.  III.  c.  184.  sched.  part  I.  a  duty  of  120/.  is 
imposed  upon  the  contract,  whereby  any  person  shall  first  become 
bound  to  serve  as  a  clerk,  in  order  to  his  admission  as  an  attorney 
or  solicitor  in  the  courts  at  Westminster,  and  a  duty  of  60/.  in  any 
of  the  courts  of  Great  Sessions  in  Wales,  or  coimties  palatine  of 
Chester,  Lancaster,  and  Durham,  or  in  any  other  court  of  record 
in  England,  holding  pleas,  where  the  debt  or  damage  amounts 
to  405. ;  and  a  counterpart  or  duplicate  is  by  the  same  statute 
subjected  to  a  duty  of  S58, 

And  these  duties  are  in  lieu  of  all  former  duties  previously 
imposed  as  well  on  the  contract  as  on  the  premium  paid  with  tlie 
clerk. 

The  several  statutes  by  which  a  duty  is  imposed  upon  an  annual 
certificate,  to  be  taken  out  by  every  practising  attorney,  &c.,  will 
be  found  under  the  title  Cbbtificate  ;  Atiotwy's  Certificate, 
which  see,  post. 

By  Stat.  .1  jc  2  G.  IV.  c.  48.  s.  1,  it  is  enacted  that  in  case 
any  person  who  shall  have  taken,  or  who  shall  take  the  dqpnee  of 
bachelor  of  arts,  or  bachelor  of  law,  in  either  of  the  universities 
of  Oxford,  Cambridge,  or  Dublin,  shall,  at  any  time  after  he  shall 
have  taken  or  shall  take  such  degree,  be  bound  by  contract  in 
M'htiiig  to  serve  as  a  clerk  for  and  during  the  space  of  three  years 
to  an  attorney^  or  to  a  solicitor,  or  to  a  six  clerk,  and  during  the 
said  term  of  three  years  shall  continue  in  such,  service,  and  dming 
the  whole  time  of  such  three  years  service  shall  continue  and  be 
actually  employed  by  such  attorney,  &c.  or  his  agent,  in  the  proper 
business,  practice,  or  employment  of  an  attorney  or  solicitor, 
and  shall  cause  an  affidavit,  or  being  one  of  the  people  called 
quakers,  a  solemn  affirmation  of  himself,  or  of  such  attorney,  &c. 
to  whom  he  was  bound  as  aforesaid,  to  be  duly  made  and  filed, 
that  he  hath  actually  and  really  so  served  and  been  employed 
daring  the  said  whole  term  of  three  years«  as  is  required  of  persona 
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to  serve  for  the  tenn  of  five  years,  shall  be  qualified  to  be  adoiitted 
aod  enrolled  as  an  attorney  or  solicitor  respectively  (according  to 
the  nature  of  his  service)  in  the  several  and  respective  courts  of  law 
or  equity,  as  fully  and  effectually  to  all  intents  and  purposes,  as 
any  person  having  been  bound  and  having  served  five  years  is  quali- 
fied to  be  admitted  or  enrolled  under  the  several  acts  mentioned. 

By  sect.  %  it  is  enacted,  that  if  any  person  who  now  is  or  shall  Effect  of  wn^ 
be  bound  by  contract  in  writing,  to  serve  as  a  clerk  as  aforesaid  for  fJJJiirter^&Ci^*^ 
the  space  of  five  years,  shall  actually  and  bond  fide  be  and  con-  ' 

tinue  as  pupil  to  any  practising  barrister,  or  to  any  person  bon& 
fde  practicing  as  a  certificated  special  pleader  in  England  or 
Ireland,  for  any  part  or  parts  of  the  said  term  of  five  years,  not 
exceeding  one  year,  the  judge  or  other  sufficient  audiority  to  whom 
such  person  shall  apply  to  be  admitted  as  attorney  or  solicitor, 
upon  affidavit,  fcc.  of  such  derk  and  of  such  barrister  or  special 
pleader,  being  satisfied  that  such  person  so  applying  for  admission 
had  actually  and  really  been  and  continued  wiUi,  and  had  been 
employed  as  pupil  by,  such  practising  barrister  or  special  pleader 
as  aforesaid  (but  not  otherwise)  mayadmit  such  person  as  attorney 
or  solicitor,  in  like  manner  as  is  now  done  in  cases  where  the  clerk 
has  served  part  of  the  term  of  his  clerkship  with  the  agent  of  the 
person  to  whom  he  has  been  bound. 

By  sect.  d.  the  stat.  41  6.  III.  c.  79*  not  to  extend  to  the  Exsmptiont* 
repstrars  or  solicitors  of  die  universities  of  Oxford  and  Cam-^ 
bnd^e,  or  to  the  steward  or  solicitors  of  any  college  or  hall 
within  the  said  universities,  or  to  the  chapter  clerk  of  any  cathe* 
dralor  collegiate  church  acting  only  as  such  registrars,  solicitors, 
stewards,  or  chapter  clerks. 

By  sect.  4.  Nor  to  any  person  who  shall  have  taken,  or  who  Within  wliat  time 
shall  take  such  degree  of  bachelor  of  arts,  unless  such  person  ^^^  ^  ^ 
shall  have  taken,  or  shall  take  such  degree  within  six  years  next 
after  the  day  when  such  person  shall  have  been  or  shall  be 
first  matriculated  in  the  said  universities  respectively,  nor  to  any 
person  who  shall  take  or  shall  have  taken  such  degree  of  bachelor 
of  law  within  eight  years  after  such  matriculation ;  nor  to  any  per- 
son who  shall  be  bound  by  contract  in  writing  to  serve  as  a  clerk 
to  any  attorney,  8cc«  unless  such  person  shall  be  so  bound  within 
four  years  next  after  the  day  when  such  person  shall  have  taken 
such  d^pree. 

By  statute  3  G.  IV.  c.  16.  die  statute  1  &  2  G  IV.  c.  48.  shall  To  wImnd  ttstnte 
not  extend  to  any  person  who  riiall  take*  or  shall  have  taken  such  \^^  ^^  ^  *'' 
degree  of  bachelor  of  law  as  in  the  said  act  is  mentioned,  unless 
siKh  person  shall  have  taken  or  shall  take  such  last  mentioned 
degree  within  eight  years  after  such  matriculation,  as  in  the  said 
act  is  mentioned,  uid  so  much  of  the  said  act  is  thereby  repealed, 
whereby  it  is  provided  that  said  act  shall  not  extend  to  any  person 
who  shall  take  or  who  shall  have  taken  such  degree  of  bachelor  of 
law  within  eight  years  after  such  matriculation.  ' 

II.  Abstract  of  Rulei  and  Orders. 

The  rules  and  orders  of  the  respective  courts  in  relation  to 
attonues  enrolled  thereiui  remain  to  be  noticed ;  but  reference  to 
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sucb  as  no  longer  particuliurljr  regulate  Cbe  practice  will  rarely  be 
necessary.  Those  also  which  have  been  saperseded  by  legislative 
provisions,  or  by  later  decisions  of  the  courts,  and  those  which 
relate  to  current  points  of  daily  i)ractice  will  be  passed  over. 

For  the  prevention  of  maintenance  and  brocage  no  attorney 
to  be  lessee  in  an  ejectment,  nor  bail  for  a  defendant  in  K.  B.  in 
any  action.  JR.JIf.  1654. 

No  attorney  shall  be  lessee  in  an  ejectment,  nor  bail  for  a 
defendant  in  Uiis  court  in  any  acdon.  ii.  G.  Jkf.  1654;  and  as 
to  attomies  not  being  allowed  to  become  bail  it  is  enforced  by 
JR.  G.  M*  14  G.  II.  1740,  and  is  punishable  by  the  court  for 
being  guilty  of  a  breach  of  the  rule.  Thompson  v.  Rooibell, 
JDoug.  466.  By  construction  the  rule  extends  to  clerks  to  at- 
tomies. 

Attorney  not  to  be  changed  or  shifted  without  rule  of  court, 
order  of  judge,  or  prothonotary,  and  notice  to  the  adverse  party, 
or  his  attorney.  And  attorney  newly  coming  in  to  take  notice, 
at  his  peril,  of  the  rules  whereunto  the  former  attorney  was  liable 
had  he  continued,    ii.  G.  M*  1654. 

That  an  attorney  of  either  bench  accepting  a  warrant,  or  subscrib- 
ing a  process,  declaration,  or  warrant  to  appear,  be  compeUed  to 
cause  an  appearance,  or  liable  to  an  attacboienty  or  put  out  of  the 
roll  as  the  case  requires ;  and  the  party  not  to  be  received  to  coun- 
termand such  appearance  after  retained,  it.  G.  M.  1654.  s.  10. 

An  attorney  is  to  attend  the  master  on  his  appointment,  on 
forfeiture  of  \Q$.    R.  G.  H,  15  Car.  II. 

No  attorney  shall  deliver  to  any  other  attorney  or  person,  or 
accept  from  any  other  attorney  or  person  any  plea  that  ought  to  be 
left  in  the  oQice  of  the  clerk  of  the  papers,  or  a  copy  of  such  plea 
before  the  same  be  left  therein  under  the  penalty  of  TtOs.  for  the 
first  and  20^.  for  the  second  offence,  to  be  paid  to  the  box  for  the 
use  of  the  poor,  and  for  the  thinl  offence  the  attorney  to  be 
expelled  the  court.  R.  T.  1664. 

An  attorney  is  not  to  be  summoned  to  attend  at  a  jodge's 
chambers  during  the  sittings  of  the  court  at  Westminster.  R.  G. 
JIf.  1 1  G.  I.   K.  B.  /i.  17  G.  II.  reg.  1.  C.  P- 

Whoever  would  be  admitted  an  attornev,  must  apply  for  that 
purpose  before  the  last  week  in  term.     R.  6.  M.  2  G.  II. 

Every  attorney  practising  in  K.  B.  and  residing  within  ten  miles 
of  London  or  Westminster,  shall  enter  in  alphabetical  order  in  a 
book  to  be  kept  at  the  master's,  his  name  and  place  of  abode, 
or  some  other  proper  place  in  London  or  Westminster,  where  be 
may  be  served  with  notices,  summonses,  8cc.  and  service  (not  being 
required  to  be  personal)  at  such  place,  shall  be  deemed  good  ser- 
vice ;  and  if  attorney  shall  neglect  so  to  enter  his  name,  &c.  fixing 
up  the  notice,  &G.  in  the  master's  dBce,  shall  be  deemed  good 
service.    R.  G*  H.  8  G.  III. 

No  attorney  employed  as  a  writer  or  clerk  to  another  attorney 
shall,  during  such  employment,  take  or  have  any  clerk  under  articles; 
service  to  such  attorney  not  good  service ;  no  person  entering  into 
articles  with  an  attorney  shall  serve  the  agents  of  such-  attorney 
more  than  a  yean    if*  G.  T.  31  G.  IIL    4  T.  R.  879. 
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Ew^rj  per^  applying  for  admission  as  an  attorney  in  K.  B.  not  Notice  pre> 
before  admitted  in  any  other  courts  is,  for  a  whole  term  previously  ▼iously  to  applU 
to  such  application,  to  cause  his  name  and  place  of  abode,  and  ^^^  ^^'  admu- 
also  of  the  attorney  to  whom  he  shall  have  been  articled,  to 
be  put  up  on  the  outside  of  the  courts  of  K.  B.  C.  P.  ha  such 
place  as  public  notices  are  usuaHy  affixed,  and  in  the  K.  B.  and 
C.  P.  oflke,  and  shall  enter  such  names  and  places  of  abode  in 
a  book  at  each  of  the  judges'  chambers.    Id.  ib.    and  R.  G* 
T.  S3G.  III.  5  T.  R.  368. 

Every  person  applying  to  be  admitted  an  attorney  of  C.  P., 
(unless  already  an  attorney  of  K.  B.  or  solicitor,  &c.)  must  file 
his  articles  of  clerkship  with  the  secondary,  togedier  with  affidavits 
of  the  execution,  due  service,  and  notice,  JB.  G.  T.  37  G.  III. 
1  B.S^  P.  90.     See  tit.  Mbmobandum  of  Warbant    to 

PBOSECUf  £     OR    DEFEND,  pOSt. 

III.  Coiet,  Ifc.  on  Jrtieks  of  Clerkship  and  Admission. 

The  statutes  relating  to  articles  of  clerkship,  before  abstracted 
under  the  general  head  Attorney,  sect.  1.  are  statutes  2  G.  IL 
c.  S3,  s.  5;  £2  G.  11.  c  46.  s.3;  1  &  2  G.  IV.  c.  48.; 
3  G.  IV.  c.  16. 

Those  referring  to  matters  of  revenue,  &c«  are  statutes 
34  G.  III.  c.  14. «.  2. ;  48  G.  III.  c.  149 ;  55  G.  III.  c.  184. 

It  may  be  necessary  to  refer  to  R.  T.  31  G.  III.  K.  B, 
T.  33  G.  III.  and  to  R.  T.  37  G.  III.  C.  P.  ubi  supra  ab- 
stracted. 

The  articles  of  clerkship  may  be  cancelled  on  the  ground  of  col-  Where  articles 
lusion,  as  in  Frazer's  case,  1  Bur.  291.  and  the  service  under  the  ^^^ce^^^* 
same  articles  must  be  continued  with  the  same  master ;  though 
the  first  master  consent  to  the  service  under  the  second.  Hill's 
case,  7  T.  R.  456 ;  but  this  decision  is  not  applicable  where  part 
of  the  service  shall  be  performed  with  the  regula;r  agent  of  the 
master. 

The  court  granted  a  rule  upon  the  master  to  enrol  a  copy  of  Where  lost    . 
the  original  articles  of  clerkship,  such  original  articles  having  been 
lost.    Admission  under  the  fiat,  of  Best,  J.  took  place  upon  pro- 
duction of  the  copy  articles,  and  the  usual  affidavits  of  service,  &c. 
Ex  parte  John  Clarke,  SB.SfA.  610. 

Articlea  of  clerkship  were  duly  stamped  and  executed,  and  trans- 
mitted to  agents  in  town,  for  the  purpose  of  being  enrolled  with 
the  proper  officer  of  the  court.  It  appeared  that  ia  the  agent's 
book  there  was  an  entry  in  the  hand-writing  of  a  clerk,  who  had 
left  the  country,  of  his  havmg  attended  the  enrolment,  and  paid  a 
fee  upon  that  occasion,  but  there  was  no  entry  of  such  an  enrol- 
ment in  the  book  kept  at  the  master's  office.  The  court  refused 
to  order  the  counterpart  of  the  articles  to  be  registered  nunc  pro 
tunc,  or  to  order  the  party  to  be  admitted  an  attorney.  Ex  parte 
Pilgrim^  1  B. -^  C.  264. 

A  clerk  to  an  attorney  held,  during  the  term  for  which  he  was  Where  ser? ice 
bound,  the  office  of  surveyor  of  taxes  under  the  crown :    Held,  ^^» 
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that  he  could  not,  within  9&  G.  II.  c.  46.  «.  8  &  10,  be  considered 
as  terving  his  whole  time  and  term  in  the  proper  buuneaB  of  an 
attorney,  and  that  he  ought  not  to  be  admitted  on  the  roll ;  and 
d»t  having  been  admitted,  he  ought  to  be  struck  off.  In  re  Taybr, 
gent,  one,  &c.  5B.S^  A.  538. 

Where  an  attorney's  clerk  has  served  part  of  his  time  with  one 
attorney  and  part  with  another,  to  whom  the  articles  were  assigned, 
the  name  of  the.  assi^pee  must  be  inserted  in  the  notice  of  mten- 
tion  to  apply  for  admission.    Ex  parte  Stokes,  1  Chii.  JB.  556, 

Tlie  court  refused  to  strike  an  attorney  off  the  roll,  on  the 
/ground  that  he  bad  not  served  a  rq^ular  clerkship,  and  had  mis- 
conducted himself  previously  to  admission.  In  the  matter  of 
Page,  iBfod.  4r  Btiig.  160. 

All  disputes  concerning  attomies  clerks  and  their  articles,  or 
money  given  with  them,  are  to  be  regulated  by  the  court.  Burton's 
case,  2  Keb.  318.  And  the  court  upon  rule  discharged  an  articled 
clerk,  where  the  attorney  to  whom  tie  was  bound  had  become  a 
bankrupt  and  absconded.    Anon.  1  Chit.  JR.  558.  n. 

So  idso,  where  a  clerk  misconducted  himself  and  left  the  service 
of  the  attorney  to  whom  he  was  articled  at  the  end  of  a  year  and 
a  half,  and  the  latter  refused  to  take  him  back,  in  consequence 
of  his^  previous  misconduct,  the  court  referred  it  to  the  master, 
who  decided  that  a  portion  of  the  premium  should  be  returned ; 
and  this  decision  was  affirmed  by  Ae  court,  though  the  point  in 

g^tion  had  been  decided  othenrae  in  a  suit  in  the  £ichequer. 
paHe  Fisher,  1  ChiU  R.  694. 

And  K.  B.  ordered  an  attorney  who  had  refused  to  take  back  an 
apprentice  who  had  run  away  from  his  service,  on  the  ground  of 
mbconduct,  and  with  whom  a  premium  had  been  given,  to  return 
to  the  parents  of  such  apprentice  a  part  of  such  premium.  Ex 
parte  Runkerd,  SB.  Si  A.  257. 

IV.    PRACTICAL  DIRECTIONS 
A$  to  Articles  of  Clerkship  and  Admission.  K.  B. 

Within  three  menths  after  the  execution  ef  the  articles  of  clerhship, 
the  ekrh  mnut  cause  the  qffidavitf  No.  1.  fORMS,  to  be  vutde  before 
a  judge  ta  toum,  or  commissioner  in  the  country,  and  Jited  with  the  pro- 
per officer;  the  master  if  inK.  B.,  the  clerk  of  the  warrants  C  P.; 

ry  2f .  8d.  ^Ung  the  qfflaacit  and  registering  the  articles,  which  are  to 

^  with  him  at  the  same  time  for  that  purpose. 

On  the  expiration  of  the  time,  the  rules  above  abstracted  require  that 
wotUse  of  ike  taleaHon  to  apply  to  be  admitted  an  attorney  be  duty 
ghoen.    See  No.  2.  tit  Notice,  Forms  subfoined. 

The  notioe  is  to  be  affixed  one  whi^e  term  orevtously  to  the  intended 
mpUcation,  an  the  outside  <f  the  court  of  King* s  Bauik,  Weetminsier 
Juallf  and  preeiausly  to  sudi  appHoatum  me  Uhe  notice  mmst  be  entered 
in  the  booh  kept  for  that  purpose  at  each  of  the  judge^s  chambers,  K.  B.; 
and  it  naut  be  put  up  for  the  term  immediatebf  preceding  the  term  in 
wkich  such  appHeqthn  is  intended  to  be  made.  Ex  parte  JBonner, 
2  Marsh.  48.    6  T^nt.  335.  S.  C. 

The  f^ffidavit  efaue  service  of  the  time,  purguant  to  the  articles,  and 
ef  the  edwve  notices  having  been  duly  given,  must  atso  be  made  by  the 
party.    See  No.  8.  FoRMS  eubfoined. 
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An  t^Ulawii  of  the  paifmetU  of  the  dutff^  and  of  the  due  regittfy  of 
ike  artidee^  mntt  alio  be  made  aid  filed  with  the  other  qfidamte  with  the 
ffopar  officer  of  the  amrt.    See  No,  4.  Forms  subfoineeL 

Then  apply  to  a  judge  far  a  fiat;  tahe  the  part  of  the  artielet  ngned 
hf  the  attorney  with  whom  the  clerhMp  ha»  been  eereedf  with  hii  cer- 
Hfieate  of  the  aercice  indoned  thereon^  together  with  the  original  qfidavU 
of  the  due  executitm  of  iuch  afticlee^  to  the  jndgt^B  chamben  ;  a  fiat  ie 
then  granted:  carry  tame  to  the  matter^ 9  clerh^  tf  in  K.  B,^  eecondary 
C,  P.  l%e  admiseion  is  engroued  on  a  20/.  ttamp  par^ment ;  a  day 
u  appointed  for  the  being  wwom  in  open  courtt  which  being  done,  the 
edmitdon  is  signed  by  the  court,  and  you  tign  the  roll  on  which  the 
natter,  K.  B,,  will  have  entered  the  name  ;  and  it  eeems  alao  neceeeary 
that  after  admiseion  the  attorney,  although  he  do  not  practice,  shouldp 
within  the  year  after  his  admission,  tahe  out  his  certificate,  otherwise  he 
nH$t  be  re-^admitted,  and  of  course  must  be  subject  to  all  the  forms  on 
his  first  admission.  Ex  parte  Nicholas,  2  Marsh.  123.  6  Taunt  408. 
S.C. 

V,  PRACTICAL  DIRECTIONS. 
jIs  to  Articles  of  Clerkship  and  Admission.    C.  P. 

« 

The  comree  in  C.  P.  is  nearfy  the  same,  mntatu  matandii.  On  the 
appUcatUm  for  the  fiat  the  original  affidamt  of  the  due  execution  of  tha 
wrUeksof  derhMp  must  be  obtained  from  the  clerh  of  the  warrants: 
paj/  him  2s.  6d, ;  the  secondary  engrosses  the  admission,  which  is  signed 
iy  the  judge  who  examines  you ;  pay  judges  cferh  10s.  6d.;  the  clerk 
qT  the  warrants  enters  the  name  on  the  roll. 

The  trifling  differences  as  to  the  court,  qfflcers,  tfc.  in  the  FoRKf ,  wiU 
he  dsly  noticed* 

VL    FORMS 

Rtlatuig  to  Articles  of  Clerkship  and  Admission. 

[Coart] 

,  of ,  gentleman,  maketh  oath  and  saitb,  that  bjr         No.  1. 

articles  of  agreement,  bearing  date  the daj  of  ■  AiUdavIt  of  the 

last  past,  and  made  between ,  of ,  gentleman,  one  ?*^i*^jf  X^ 

of  the  attomies  of  his  majesty's  court  of  King's  Bench  atWestminster,  *'*•  ^  cierasai^. 
and  a  solicitor  of  the  high  court  of  Chancery  of  the  one  pu't,  and 

,  of  ■ — ,  esquire,  and  ,  son  of  the  said 

—  ,  of  the  other*  part ;  the  said  ■  ,  for  the  consider- 

ation therein  mentioned,  did  put,  place,  and  bind  himself  clerk  to  the 
8«id  ,  to  serve  him  in  the  profession  of  an  attorney  at  law, 

and  solicitor  in  chancery,  from  the  day  of  the  date  of  the  said  articles, 
for  the  term  of  five  years  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  and  which  said  articles  were  in  due  form  of  law 
executed  by  the  said  ,  ,   and  — — .,   in  tho 

presence  of  this  deponent,  and ,  of  — — ,  gentleman ;  ' 

and  that  the  names ,  and  ■■,  set  and  subscribed  as 

witnesses  to  the  due  execution  thereof,  are  of  the  proper  hand-writing 
of  this  deponent  and  the  said        "    ■. 

Sworn,  &c.  (Signed)  * 

Notice  is  hereby  given  that  ■ ,  now  or  lately  under,  articles  of        No.  2. 

clerkship  to ,  of  ,  attorney  at  law,  [and  if  part  Notice  of  iaten* 

of  the  time  has  been  served  to  an  assignee,  the  fact  should  be  stated,  to  ^,^  'PP^I  ^ 

vhm,  S^c]  intends  to  apply  next term  to  be  admitted  an  ■*""•■'•■• . 

Attorney  of  his  majesty's  court  of  King's  Bench.  Dated  this  ■■  ■■— 
day  of . 


you  I.  I 
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jq-^;  3^  ■  f  of  gentleman,  maketli  oath  and  saith,  that  he  hath 

Affidavit  of  d«e   actually  and  really  serf  ed  and  been  employed  by ,  as  his  clerk, 

aerrice  of  the      in  the  practice  of  an  attorney  and  solicitor,   for  the  full  term  of 
time,  and  of  the  five  years,  parsnant  to  the  articles  hereto  annexed,  and  saith  that  he 

notices  having      jjj^  previously  to  last -term,  affix  the  name  and  place  of 

been  duly  given.  ^^^^  ^^  ^^  ^^^ .^  ^^  jj..^^,^  Bench,  (or  Common  Pleat) 

office,  and  on  the  outside  of  the  court  of  King's  Bench  {or  Contmm 
Plea$)  at  Westminster  Hall ;  and  that  he  did  also,  previously  to  the 
same  term,  enter  the  like  names  and  places  of  abode  in  the  book 
kept  for  that  purpose  at  the  chambers  of  each  of  the  judges  of  his 
majesty's  court  of  King's  Bench  {or  Common  Ptea$). 

Sworn,  &c.  (Signed)  — — 

No.  4.  *  ®' ' — » gentleman,  maketh  oath  and  saith,  that  the  duty 

Affidavit  of  pay-  of  120/.  imposed  on  articles  of  clerkship  by  an  act  of  parliament 
ment  of  duty,     lately  made  and  passed,  was  paid  on  certain  articles  of  clerkship 

*f  **  ^f/'^^^y    made  between  "    ,  of ,  gentleman,  of  the  one  part, 

or  artidei.  ^^^ ^  of——,  and  this  deponent  — r-,  sop  of  the  said , 

of  the  other  part,  bearing  date  the  ■  ■     day  of »  as 

appears  by  thp  stamp  affixed  on  the  said  articles :    And  this  deponent 
farther  saith,  that  the  said  articles  were  executed  on  the  day  of  the 
date  thereof,  and  were  duly  registered  on  the  ■            day  of  "^      ■    , 
aa  appears  by  the  certificate  of               ■                        thereon. 
^      Sworn,  &o.  (Signed)—— 

See  tit.  Cebtificatb,  Attomeg's  Certificate,  poit. 

VIL  Cases  on  Delivery,  Taxation  of,  and  Action  for,  Attorney's 

Bill. 

Cases  as  to  de-  The  bill  must  be  left  with  the  defendant  a  month  before  action 

Hferyi&c  of  biU.      brought.    Brookes,  one,  &c.  'O.  Mason,  I  H.  BL  290.  Winter  and 

another  v.  Payne,  6  T.  JR.  645.  Peakt  C.  N.  P.  102.  3  Esp.  R. 
149;  but  it  was  said  arguendo,  that  from  necessity  the  debt  for 
business  done  as  an  attorney,  is  not  for  the  purpose  of  issuing  a 
,  writ  of  ne  exeat  regno,  liable  to  the  objection  that  the  bill  had 
not  been  delivered  under  the  above  act.  Jones  v*  Alephsin^ 
I6  Fes,  470,  1;  neither  is  it  for  the  purpose  of  issumg  a 
commission  of  bankruptcy.  Ex  parte  Steele,  Id.  l6l.  6. 
And  see  post* 

And  though  the  whole  of  the  bill  be  for  business  done  at  the 
quarter  sessions,  the  bill  must  be  signed  and  delivered  a  month 
before  action  brought.    Clarke  v.  Donovan,  5  T.  R.  694. 

Bill  for  agency  need  not  be  delivered  a  month  before  action 
brought,  pursuant  to  the  act.     1  SeL  28. 

Though  the  business  be  done  before  one  of  the  parties  is  ad- 
mitted an  attorney,  yet  bill  need  not  be  delivered  a  month  if  both 
Krties  ar6  atiomies  at  the  time  of  action  being  brought.     Ford  v. 
axwell,  2  H.  Bl.  589. 

For  the  purpose  of  set  off  it  need  not,  but  it  must  not  be  pro* 
duced  oji  trial  by  surprise.  Hooper  v.  Till,  Doug.  199*  o.  Mar- 
tin and  Wife,  administratrix,  v.  Winder,  one,  &c.  E.  23  G.  III. 
K.  B.  cited  in  the  notes  to  the  last  case.  Bulman  v*  Birkett, 
1  J&p.  449.  S.  C. 

And  it  seems  that  it  may  contain  usual  and  common  abbrevia- 
tions, such  as  would  be  intelligible  to  a  professional  man.  Rey- 
nolds, gent,  one,  &c.  r.  Caswell,  4  Taunt.  193. 
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So  a  mistake  in  the  date  of  the  item?,  ni'hich  does  not  mislead, 
does  not  vitiate  its  delivery  a  month  before  the  action  brought. 
Wiliianis  v.  Baxter,  4  Taunt.  806. 

And  leaving  it  at  the  counting-house  bad.  Hill  v.  Humphreys, 
2  B.  4r  P.  343.  So  taking  it  back,  vitiates  delivery,  1  H,  BL  290. 
cited  infraj  p.  132 ;  but  a  delivery  to  the  attorney  of  the  client  under 
a  judge's  order,  will  be  deemed  sufficient  to  found  an  action 
thereon.     Vincent,  one,  &c.  v.  Slaymaker,  12  East,  372. 

And  where  two  persons  are  liable  to  an  attorney  for  business 
done  on  their  joint  retainer,  it  is  sufficient  for  him  to  deliver  a 
copy  of  his  bill  in  pursuance  of  2  G.  II,  c.  23.  s.  23,  to  one  of 
them,  from  whom  he  received  his  instructions,  and  to  whom  the 
management  of  the  business  was  left  by  the  other.  Aliler  of  a 
delivery  to  that  one  who  did  not  intermeddle ;  for  he  cannot  be 
considered  as  having  authority  to  receive  it  for  both,  nor  is  he 
likely  to  know  what  foundation  there  is  for  the  charges  in  the  bill. 
Fmchett  v.  How  and  Tarratt,  2  Campb.  R.  N.  P.  277. 

So  delivery  to  the  attorney  of  the  party  to  be  charged,  if  he 
attend  the  taxation,  or  the  bill  bie  shewn  to  have  come  to  his  hands. 
Warren,  gent.  v.  Cunningham,  1  Gow.  71. 

The  delivery  of  the  bill  is  conclusive  against  increase  of  charge, 
and  presumptive  evidence  against  adding  items.  Loveridge  v, 
Botham^  1  J3.  ^T  P.  49*  though  real  errors  may  be  rectified. 
Id.  ib. 

And  it  seems  that  before  an  attomey^s  bill  has  been  settled  and  Whert  tuablt. 
paid,  it  may  be  taxed  as  a  matter  of  course  at  any  distance  of  time. 
Per  cur.  T.  34  0.  HI.  K.  B.     1  Tidd,  98. 

An  attorney's  bill  may  be  referred  for  taxation  after  verdict  for 
the  full  amount.  Nuttall  v.  Mar,  SD.65R*  33. 

But  after  it  has  been  settled  and  paid,  and  after  long  acqui- 
escence^ reference  for  taxation  is  not  a  matter  of  course.  Say. 
Costs.  Hooper  V.  Till,  Doug.  199*  And  such  long  acquiescence 
appears  to  have  influenced  the  court  upon  other  actions.  See 
P.  XV. '37* 

A  bill  for  business  done  by  a  deceased  attorney,  for  a  recovety 
of  which  an  action  is  brought  by  his  executors,  may  be  referred 
for  taxation.     Pensou,  executrix,  v.  Johnson,  4  Taunt.  724. 

If  any  of  the  items  of  a  bill  be  taxable,  and  others  not,  and 
the  bill  be  not  duly  delivered,  plaintiff  cannot  recover  the  items  not 
taxable,  JDoug.  199;  even  though  unconnected  with  professional 
capacity,!^. ;  but  if  at  the  defendant's  request,  an  attorney  pay  the 
debt  and  costs,  he  may  recover  the  money  so  paid,  without  deliver- 
ing a  bill  under  the  statute.     Prothero  v.  Thomas,  6  Taunt.  196. 

The  charge  of  drawing  and  engrossing  ari  affidavit  of  debt,  paid 
for  swearing,  &c.  held  to  be  proceedings  in  the  court,  and  that 
therefore  the  bill  containing  that  charge  was  within  the  statute 
2  G.  II.  c.  23,  being  a  beneficial  statute,  ought  to  receive  a  bene- 
ficial construction. 

So  a  charge  for  a  dedimus  potestatem,  though  the  remainder  of 
the  bill  were  for  conveyancing.     Ex  parte  Prickett,  t  N.  jR.  266. 

So  a  charge  for  preparing  a  warrant  of  attorney,  and  this,  al- 
though it  be  not  executed.    Weld  v.  Crawford^  2  Stark*  638. 

1  2 
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Wbera  tazabte  But  if  an  attorney  baye  a  demand  for  taxable  business,  Bnd  also 

(cootUiaed).  for  conveyancing,  and  deliver  no  bill,  it  seems  be  may  recover 

for  conveyancing  only.    Hill  9.  Humphreys,  ^B»ls  P*  345. 

But  if  he  have  delivered  separate  bills,  they  will  both  be  re- 
ferred.   Say.  R.  £35.     Say.  Costs,  3dO.  S.  C. 

And  where  A.,  an  attorney,  at  the  reanest  of  B.,  who  is  in 
custody  for  debt  in  an  action  in  which  A.  has  not  been  concerned, 
gives  an  undertaking  for  the  debt  and  costs,  which  he  accordingly 
pays  to  the  plaintiff's  attorney  without  paying  the  costs  taxed,  it 
was  held,  that  this  was  not  a  dbbursement  by  ^.  as  an  attorney, 
within  the  meaning  of  2  G.  II.  c.  23.  s.  23.  Prothero  v.  Thomas, 
1  Marsh.  539.    6  Taunt.  196.  S.  C. 

But  a  charge  for  preparing  the  affidavit  of  the  petitioning  cre- 
ditor's debt  and  bond  to  the  chancellor,  in  order  to  obtain  a  com- 
mission of  bankruptcy,  is  not  a  taxable  item  in  an  attorney's  bill, 
within  2  G.  II.  c.  23.  s.  23.  as  being  a  charge  at  law  or  in  equity, 
the  affidavit  not  being  sworn,  nor  a  commission  issued.  Bortoo  v. 
Chatterton,  SB.S^A.  486. 

But  charges  for  holding  the  courts  leet  of  a  manor  by  the  stew- 
ard, are  charges  for  business  connected  with  his  professional  cha- 
racter of  an  attorney,  and  therefore  are  like  conveyancing  charges, 
taxable  when  found  in  a  bill  containing  other  taxable  items. 
Luxmore,  gent,  one,  Sur.  v.  Lethbridge,  one,  &c.  SB.  If  A.  89B. 

But  not  for  conveyancing,  that  being  recoverable  on  a  quantum 
meruit.  Hillier  v.  James,  Bar.  41.  And  see  Anon.  M.  12  G.  IL 
1  Tidd,  93. 

Bill  for  agency  is  now  on  motion  referable  for  taxation.  See 
note  subjoined  to  Hooper  v.  Till,  Doug.  199-  in  both  courts. 

Yet  an  attorney's  bill  for  obtaining  a  bankrupt's  certificate,  must 
be  signed  and  delivered  a  month  before  he  can  sue  thereon.  CoUins 
V.  Nicholson,  2  Taunt.  321. 

And  bill  for  business  done  wholly  at  quarter  sessions  is  taxable. 
K.  B.  Ex  parte  Williams,  4  T.  R.  496;  but  see  Jd.  124.  Bar. 
122,  contrd. 

So  bill  for  business  done  in  a  criminal  case  in  court  of  Great 
Sessions,  Wales.  Uoyd  v.  Maund,  T.  25  G.  III.  K.  B.  1  Tidd, 
94. 

So  a  crown  solicitor's  bill  for  business  done  under  an  extent  in 
Exchequer.  The  King  r.  Partridge,  T.  56  G.  III.  in  the  Exche- 
quer, 1  Tidd,  94.  The  King  v.  Williams,  3  Price,  280.  West  on 
Extents,  230.   S.  C. 

fiut  not  for  business  done  in  Dom.  Proc.  G>lliiigridge  v.Odell, 
4  Price,  279. 

If  fraud  appear  evident,  bill  will  be  referred.  Hooper  v. 
Till,  Doug.  199,  and  this  though  a  warrant  of  attorney  shall  have 
been  given  for  the  amount  Say.  Costs,  322.  So,  though  the 
attorney  had  contracted  with  the  client  at  a  certain  rate,  besides 
expences.  Id.  321.    2  Barnard.  164,  contrd. 

It  seems  doubtful  whether  an  attorney  may  agree  to  conduct  a 
cause  for  a  specific  sum,  besides  his  taxed  costs.  See  Guy,  gent« 
one,  &c.  V.  Gower,  2  Marsh.  273.  At  all  events,  he  must  declare 
•pecially  on  the  agreement.    Id.  ib. 
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The  items  of  an  attorney's  bill,  if  it  shall  have  been  duly  delU  Where  net  qaef« 
vcred,   cannot  be  questioned  before  a  jury.     Williams  v.  Frith,   tionable  before  a 
Hooper  V.  Till,  Doug.  198.    And  see  Bar.  124.     An  old  case  ^"'^^ 
seems  contra  (he  modern  decisions,  Barnard.  K.  B.  144,  5* 

A    copy  of  the  bill   is   good  in  evidence,  without  notice  to   Copy,  evidcaee. 
produce  the  original.    Anderson  9.  May,  2  B.Sf  P.  ^7. 

An  attorney  is  not  liable  to  the  costs  of  taxing  his  bill  under  the  LiaMity  to  eosts 
statute,  where  the  deduction  of  one-sixth  is  occasioned,  not  by  the  ^^  taxation, 
particular  items  being  taxed,  but  by  a  whole  branch  of  it  being 
disallowed.     White  v.  Milnes,  2  H.  Bl.  357* 

An  executrix  of  an  attorney  held  not  liable  to  pay  the  costs  of 
taxing  her  testator's  bill,  off  which  a  sixth  part  is  taken  ;  the  words 
of  the  Stat.  2  G.  II.  c.  £3.  s.  %S.  imposes  that  liability  upon  the 
attorney  only.     Say.  Costs,  327. 

A  replevin  clerk  partner  with  another  attorney,  must  sue  alone  Who  onut  sae. 
for  the  expences  of  preparing  a  replevin  bond,   though   it  be 
prepared  at  the  office  of  the  firm.    Brandon  v.  Hubbard,  3  Brod. 
iiBing.  11. 

An  attorney  cannot  recover  a  charge  for  conducting  a  suit  in  When  cannot  re- 
which  the  party  charged  has  not  had  the  benefit  of  the  attorney's  cover, 
judgment  and  superintendance.     Hopkinson  v.  Smith,  iBing.  13. 

An  attorney  of  C.  B.  suing  in  that  court  by  privilege^  may,  on   Where  priviiege 
a  verdict  for  a  sum  under  5/.,  have,  by  reason  of  his  privilege,   •▼•»!•  notwiOi- 
jndgment  and  execution  for  costs,  notwithstanding  the  debt  for   •'J^<**"K » *•«•* 
which  he  sues  is  recoverable  under  the  47  G.  III.  c.  ST.  [Elloe 
and  Kerton  local  act]  which  enacts,  that  if  any  action  shall  be 
commenced  in  any  other  court  for  a  debt  not  exceeding  5/.,  and 
recoverable  by  virtue  of  that  act  in  the  court  of  requests  established 
thereby^  the  plaintiff,  by  reason  of  a  verdict  for  him,  shall  not  have 
any  costs.    Johnson  v.  Bray,  2  Brod.  Sf  Bing.  698. 

As  to  action  on  attorney's  bill;  see  also  stat.  2  G.  II.  c.  23.  s.  23 f 
and  12  G.  II.  c.  13.  s.5. 

Quare.  Whether  an  attorney  can  maintain  an  action  for  business  At  to  actioa^&c. 
done  under  a  commission  of  bankruptcy  against  the  assignees  one  ^®'  ^^ 
month  after  he  has  delivered  a  copy  of  his  bill,  but  before  it  has 
been  taxed  by  a  master  in  Chancery  ?  Finchett  v.  How  and  Tarratt, 
2  Campb.  R.  N.  P.  278 ;  but  it  may  be  observed,  that  although 
the  objection  was  taken,  the  plaintiff  was  allowed  to  recover,  sub- 
ject to  an  award  for  the  amount. 

And  an  attorney  of  the  court  of  K.  B.  may  sue  out  a  commission 
of  bankruptcy  and  maintain  an  action  for  his  fees  due  upon  that 
business  without  being  admitted  a  solicitor  in  Chancery.  Wilkinson 
V.  Diggell,  1  B.  *  C.  158. 

C.  P.  refused  to  stay  proceedings  in  an  action  on  an  attor^ 
ney's  bill,  brought  subsequent  to  the  order  of  a  judge  of  K.  B.  for, 
but  previous  to,  its  taxation.     Steventon  v.  Watson,  I  B.Sf  P.365. 

And  Exchequer  would  not  stay  the  postea  in  the  hands  of  the 
associate  for  the  purpose  of  having  an  attorney's  bill,  upon  which 
a  verdict  had  been  recovered,  referred  for  taxation^  and  to  be 
indorsed  according  to  the  allocatur,  where  the  jury  expressly  found 
a  verdict  for  the  plaintiff  for  the  amount  of  his  bills,  subject  to 
taxation,  and  the  application  was  discharged  with  costs^  Hewitt 
?.  Ferncley,  7  Price,  234. 
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An  attachment  was  granted  on  the  master^s  allocaiur,  foy  costs 
due  from  a  plaintiff  to  his  attorney^  although  the  attorney  was  dis- 
qualified ;  the  plaintiff  having  received  the  whole  of  the  debt  and 
costs  from  defendant.    Dimond  v.  Clark,  1  Chit.  R.  S22. 

So,  a  defendant  settling  a  matter  in  dispute  with  the  plaintiff, 
in  the  absence  of  his  solicitor,  after  having  been  served  with  pro- 
cess, in  the  following  manner,  not  admitting  any  thing  to  be  due 
on  account  of  the  action,  by  introducing  a  memorandum  into  a 
receipt  given  by  the  plaintiff  to  defendant,  on  another  account, 
that  no  further  proceedings  were  to  be  had  in  the  action,  does  not 
bind  the  plaintiff's  attorney ;  but  on  shewing  cause  against  the  motion 
made  for  refunding  the  costs  which  had  been  levied  by  execution,  he 
swore  that  the  defendant  admitted  a  knowledge  of  the  notice  of  de- 
claration before  signing  interlocutory  judgment,  and  that  defendant 
had  told  him  that  he  had  paid  plaintiff  a  debt,  but  did  not  shew 
him  the  memorandum ;  that  he  then  told  the  defendant,  that  unless 
.  the  costs  were  paid,  he  should  proceed  in  the  action,  and  that  he 
had  therefore,  on  executing  the  writ  of  inquiry,  taken  nomii^I 
damages  only.    Cole  v,  Bennett,  6  Price,  £03. 

Where  more  than  one-sixth  part  of  an  attorney's  bill  having  been 
taken  off  on  taxation,  the  defendant  presented  a  petition  to  the 
Vice  Chancellor  to  allow  the  costs  of  taxation ;  and  pending  this  pro- 
ceeding, the  attorney  brought  his  action  for  the  residue  of  the 
bill :  Held,  that  the  action  was  well  brought,  the  stat*  2  G.  II. 
C.23.  S.2S,  having  only  prohibited  an  action  being  brought  pend- 
ing the  reference  and  taxation.      Hewitt,  one,  &c.  v.  Bellott, 

In  an  action  brought  by  an  attorney,  no  bill  having  previously 
been  delivered,  a  bill  of'  particulars  was  demanded,  which  con- 
tained items  taxable  and  not  taxable :  Held,  that  this  was  not 
thei  case  of  a  bill  delivered  under  the  statute,  and  that  the  items 
not  taxable  were  recoverable.  Mowbray,  one,  &c.  v^  Fleming, 
1 1  East,  285. 

Interest  on  an  attorney's  bill,  after  judgment  affirmed,  not  al- 
lowed.   Walker  v.  Bayley  (in  error,)  2B.SfP.2\9' 

The  court  will  not  require  the  attendance  of  a  third  person 
before  the  prothonotary,  in  a  taxation  of  a .  bill  of  costs,  which 
had  been  referred  to  him  to  assist  a  Master  in  Chancery,  to  whom 
the  reference  had  been  previously  given.  Protheroe  t;.  Thomas, 
3  J.  B.  Moore,  3. 

W^here  declaration  charged  more  folios  than  it  contained,  ^nd 
the  charge  allowed  by  the  master,  held  ground  for  reviewing  the 
taxation.     Morris  v.  Hunt,  1  Chit.  R.  544. . 

Negligence  {Quare,  even  extreme f)  in  the  conduct  of  a  cause, 
cannot  be  set  up  as  a  defence  to  an  action  on  the  attorney's  bid. 
Templer,  one,  &c.  v.  M'lAchlan,  Q,N.R.  136. 

See  sections  IX.  &  X.  post,  Practical  Directions,  ^s  to  pro- 
ceeding to  tax  an  attorney's  bill    K.  B.,  C.  P. 

VIII.    PRACTICAL  DIRECTIONS 

jis  to  Delivery  of  Attorney's  Bill. 

The  statute  abstracted^  sect  i.  ante,  together  icith  the  above  decisiens 
in  relation  to  the  attorney* s  bill,  have  probably  been  looked  over. 
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TU  mode  of  de&eerimg  a  tewable  biil,  wiih  the  itUmiioH  of  ming  far 
ike  amomUf  if  not  paid,  i$  to  take  oare  that  an  exact  copy  y^  the  Hu  be 
extracted  from  the  book  in  which  a  fair  entry  of  the  office  bills  it  neually 
made.  This  copy  is  therewith  examined,  and  signed  by  the  attorney; 
wKere  there  are  partners,  one  may  sign  for  and  in  the  nrnne  of  the 
firm. 

Or,  sometimes  for  greater  conoenienee,  two  copies  are  egtraeted  und 
examined,  and  both  signed,  A  copy  thus  signed  may  be  dehvered;  for 
unless  a  dnpUeate  of  the  bill  be  kept,  parol  emdehce  of  its  eonienis  eau'- 
Kft  be  given  by  the  plaintiff  withmU  proving  notioe  to  prodnee  the  origir 
md.  PhilUpson  v.  Chase,  2  Campb.  110.  Or  left  at  the  Mmal  resi^ 
denee  or  place  of  business  of  the  clieni.  A  note  should  be  modSt  cM 
signed  by  the  person  who  may  have  delivered  it  of  the  fact ;  nasnelyf  as  to 
whom,  where,  ttnd  when. 

And  where  a  bill  signed  has  been  regularly  delivered,  he  may  give 
a  copy  of  it  in  evidence,  without  proof  of  notice  to  produce  the  originaL 
Peak,  108.  Anderson,  admnistrator,^c.  r.  May,  2  B.  &  P.  237.  3  Esp. 
167.  S.  €• 

The  bill  may  contain  ordinary  abbreviations.  12  6.  II.  c.  13.  8.  6. 
Reynolds^  gent.  v.  /.  Caswell,  4  Taunt.  193.  //  may  sometimes  happen^ 
that  before  the  expiration  of  the  month,  it  might  be  desirable  to  arrest 
ike  client  for  the  amount;  and  although  such  a  step  may,  at  first 
nyht,  seem  irregular,  yet  I  have  known  it  frequently  d&ne ;  but  then, 
it  must  be  apparent  from  the  title  of  the  declaration,  and  from  evidence 
at  to  the  time  when  the  bill  was  delwered,  that  the  month  had  not  expired* 
It  is  usual  therefore,  to  entitle  the  declaration  spedaUy,  i.  e.  upon  some 
day  in  the  term  subsequently  to  the  expiration  of  the  month.  And  see 
2  Campb.  297.  n. 

The  month  is  a  lunar  month.  Hurd  r.  Leach,  5  Esp.  168.  e.  g. 
from  the  1st  day  of  the  month,  to  the  2Qth  day  of  the  same  month ; 
reckoning  oue  day  inclusive,  and  the  other  exclusive. 

IX.    PRACTICAL  DIRECTIONS 

jfs  to  proceeding  to  tax  an  Attorney's  Bill.    K.  B. 

Two  modes  of  proceeding  to  tax  an  attorney^  bill,  taxable,  applicable 
to  both  courts,  are  in  practice,  viz.  motion  and  summons  ;  but  summons 
it  most  usual. 

The  client  either  awaits,  or  is  desirous  to  compel  the  formal  delivery 
of  the  bill.  If  the  bill  be  already  delivered,  the  summons  generally  is 
to  shew  cause  why  the  same  should  not  be  referred  to  the  master  to  be 
taxed.  If  it  be  desired  to  compel  delivery,  the  summons  is  generally  to 
them  cause  why  the  attorney  should  not  deliver  to  the  client,  or  his  attor^ 
uey,  a  bill  signed,  and  why  the  same  should  not  be  referred,  4rc. 

These  summonses  are  ei^tained  in  the  usual  way  (see  tit  Summons, 
pott)  at  the  judge^s  chambers;  and  on  the  return  and  attendance  rf  the 
parties,  the  order  for  reference  and  taxation  is  made ;  but  the  client  or 
kit  attorney  must  previously  sign  an  undertaking  at  the  judge^s  chambers 
to  pay  what  shall  be  found  due  upon  taxation. 

On  obtaining  the  order,  an  applioation  is  made  at  the  master*s  office 
for  an  appointment.  This  is  usually,  though  not  necessarily,  given  upon 
the  order,  and  a  copy  of  which,  and  of  the  appointment  thereon,  is  served 
on  the  attorney  or  agent. 

If  it  be  a  bill  of  any  magnitude,  the  master  usually  appoints  some  day 
or  days  out  of  term. 

The  parties  attend,  and  the  master  sometimes  requires  certain  items  to 
be  supported  by  affidavit,  omd  also  receives  affidavits  tending  to  falsify 
such  items. 
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Coorti  differ  u 
to  tlic  Uen. 

At  to  lien  in 


Vbero  defendant 
will  lie  diicbar|c- 
ed  notwithstUMi-. 
Ing  tlie  attorney's 
lien  for  costs. 


J%e  moiieg'f  allooatar  6eifi^  obimined,  the  pmrhf  ai  whom  vuimmce  the 
hiU  ikall  have  been  taxed,  either  paif$  the  anunrnt,  or  proceeds  in  or  com-' 
wtences  an  action,  conformahhf  with  eircumstances,  for  its  recovery. 

I^ouid  the  attomeff  have  been  overpaid^  or  should  onC'Sixth  part  have 
been  taxed  off  the  hill,  the  attorney  will  be  liable  to  rrfund  the  overplus, 
and  to  pay  the  costs  of  the  taxation.  Such  payment  may  in  either  case 
be  enforced  by  attachment ;  but  previously  to  moving  for  f A^  same,  a  rule 
nisi  must  be  obtained. 

In  order  to  obtain  Ms  rule,  the  costs  of  such  taxation  must  be  taxed, 
and  the  allocatar  personally  served  and  demanded. 

Where  the  attorney  has  been  overpaid,  the  balance  due  from  him  wiH 
be  noted  upon  the  allocatar,  and  sMch  sum  must,  in  order  to  yround  an 
attachment,  be  personally  demanded. 

Of  the  general  facts  an  affidavit  may  be  made,  containing  also  a  state- 
ment of  service  of  the  allocatar,  and  rf  demand  and  refusal  of  the  money 
specified  thereby. 

The  proceedtnes  to  obtoin  the  attainment  in  this  ease  are  similar  to 
others  in  cases  of  attainment  for  non-payment  of  money  on  the  master^s 
aUocatOTi  which  see,  ante, 

X.  PRACTICAL  DIRECTIONS 

As  to  proceeding  to  tax  an  Attometfs  Bill.    C.  P. 

The  proceedings  in  dhis  court  are  the  san^e  as  in  K,  B,  matatis  ma- 
tandis ;  the  prothonotary  in  C.  P,  being  the  proper  officer  in  this  court 
as  the  master  or  secondary  is  in  K,  B. 

XL  Ca««t  on  Lien  of  the  Attorney  on  Money  recovered,  and  on 

Deeds  and  Papers  for  his  Sill. 

The  decisions  of  the  two  courts,  in  relation  to  the  attorney's 
lien  are  not  in  unison. 

The  legal  demands  of  an  attorney,  by  whose  industryi  and  in 
many  instances  at  whose  ezpence,  the  fruits  of  a  cause  are  ob- 
tained, must  be  satisfied;  and  agreeably  to  this  principle  laid 
down  by  Lord  Mansfield,  in  Welsh  v.  Hole,  Doug.  238.  and 
recognized  by  Lord  Kenyon,  C.  J.  it  was  held,  that  where  a  defen- 
dant's attorney,  after  notice  of  his  lien  from  the  plaintiff  *s  attorney, 
paid  the  debt  and  costs  to  the  plamtiff  himself,  be  should  be 
personally  liable  to  the  ptaintifi^'s  attorney  for  the  same,  to  the 
amount  of  the  lien.  Read  v,  Duppery  6T.  R^36\.  but  a  bona 
fide  compromise  without  notice  of  lien  will  be  good.  Id. 

So,  as  to  money  awarded,  payment  after  notice  from  the  attor- 
ney of  his  lien,  subiects  theparty  to  pay  it  over  again  to  the  attor- 
•     ney.    Ormerod  v,  Tate,  1  'EaU,  463. 

The  lien  extends  to  the  judgment,  and  before  it  can  be  gotten 
rid  of,  the  court  will,  on  the  application  of  the  attorney,  require 
that  his  bill  be  paid.  Mitchell  v.  Oldfield,  4T.i2.  1£S.  See 
however,  Pyne  v.  Jell,  8  Id.  407.  Middleton  v.  Hill,  1  Af.^  5. 
£40.  And  where  the  plaintiff  after  judgment  recovered,  settled 
the  action  with  the  defendant,  and  employed  a  new  attorney  to 
enter  up  satisfaction  on  the  record :  Held,  that  the  defendant  waa 
entitled  to  be  discharged  out  of  custody,  althotigh  the  lien  of  the 
plaintiff's  attoiney  on  the  costs  had  not  been  satisfied*.  Marr  v. 
Smith,  4  B.  ^  ^.  466. 
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Yet  where  the  plaintiff's  attorney  directed  the  officer,  who  had  Where  sheriff  not 
arrested  tfie  defendant,  not  to  let  him  go  at  large,  without  an  ex-  Jj***J®  ^tuu^^ 
preas  consent  from  him,  the  attorney,  as  he  had  a  lien  for  his 
costs ;  and  the  officer  did,  by  the  authority  of  the  plaintiff  in  the 
action,  but  without  that  of  the  attorney,  let  the  defendant  go 
at  large :  Held,  that  the  sheriff  was  not  liable  to  the  attorney 
for  his  costs.  Martin  v.  Francis,  2  B.Sf  A.  402.  1  Chit.  R. 
222.  On  the  application  of  the  attorney  for  the  plaintiff,  the 
sheriff  was  directed  to  nay  over  to  him  the  sum  levied  on  ex* 
eculioo  against  the  defendant,  notwithstanding  the  sheriff  had 
notice  to  retain  such  sum,  a  docket  being  struck  against  the 
plaintiff.  Griffin  t;.  Eyies,  1  H.  Bl.  1£2. 

And  where  the  plaintiff  and  defendant  colliisively  settled 
an  execution  without  notice  to  attorney,  and  he,  instead  of  ap« 
plying  to  the  court,  sued  out  a  second  execution  for  bis  costs,  the 
same  was  set  aside.  Graves  v.  Eades,  1  Marsh.  113.  5  Taunt. 
420.  S.  C. 

But  the  lien  is  founded  upon  the  general  and  final  result  of  the 
cause,  and  therefore  interlocutory  costs  between  the  parties  may 
be  set  off,  notwithstanding  the  attorney's  lien.  Howell  and  others 
V.  Harding,  8  Eastf  362. 

The  court,  on  a  summary  application,  would  not  alloW  the 
defendant  to  set  off  the  costs  recovered  by  him  in  another  cause, 
before  the  plaintiff's  attorney  was  satisfied.  Randle  v.  Fuller, 
er.  Jl.466. 

A  defendant  being  sued  by  bill  as  an  attorney  of  this  court^ 
pleaded  by  an  attorney  who  had  not  filed  any  warrant  to  defend, 
and  on  motion  to  stay  the  proceedings  in  the  action  (in  which 
the  phuQtiff  was  nonsuited),  plaintiff  undertaking  to  set  off  the  de* 
fendant's  costs  against  a  judgment  debt  due  from  him  to  the  plaintiff: 
HeM,  that  the  defendant's  attorney  or  agent  had  no  lien  upon  the 
costs  for  his  own  costs  in  defending  the  suit.  Vansandau  v. 
Burt,  ID.  ^  R,  168. 

But  in  Urn  court,  such  lien  of  the  attorney  in  relation  to  his  As  to  lien  in 
costs,  was  held  to  be  subject  to  \!tk%  equitable  claims  between  the  C*  ^• 
parties  in  the  cause,  even  though  his  client  be  insolvent.  Dennie 
V.  Elliott  and  another,  2  H.  BL  5S7.  and  the  cases  there  cited. 
Smden  v.  Darley,  1  N.  R.  22.  but  see  the  opinion  of  Lord  Eld6n, 
on  the  practice  of  this  court,  in  relation  to  this  point,  in  Hall  v. 
Ody,  2B,8f  P.  28.  and  as  the  case  of  Emden  v.  Darley  was  ruled 
subsequently  to  the  observation  of  Lord  Eldon,  it  may  seem  that 
the  two  courts  am  settled  in  their  respective  opinions.  And  the 
same  practice  is  recognized  in  a  still  later  case.  *  Figes  v.  Adams, 
4  Taunt.  632. 

An  attorney  has  also  a  lien  on  his  client's  deeds  and  papers, 
until  his  bill  be  paid  ;  recognized  arguendo  in  Wilkios  v.  Carmi- 
chael,  Dotig.  104.  by  Mansfield,  C.  J.  who  said  **  That  the  prac- 
tice was  not  very  ancient,  but  that  it  was  established  on  general 
principles  of  justice."    See  title  Costs,  Sett  off,  post. 

But  it  has*  been  decided  in  equity,  that  a  solicitor's  lien  on  pa- 
pers is  superseded  by  taking  security.  Cowell  v.  Simpson,  16  Fes. 
915.  See  however,  Stevenson  d.  Blakelock,  gent.  \  M.Sf  S,  535. 
Where  the  general  doctrine  of  the  case  in  Chancery  did  tiot  ap- 
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pear  to  be  implicitlj  assented  to  in  K.  B*  And  although  secu- 
rities were  taken  in  the  present  case,  yet  as  they  had  been  dis- 
honoured,  whereas  in  the  case  of  Cowell  v*  Sinipson  they  bad 
time  given,  the  cases  were  held  not  to  clash,  and  the  attorney's 
lien  was  allowed  not  to  be  gone ;  especially  as  the  deeds,  &c. 
which  were  detained  by  him,  were  deemed  to  have  come  to  bis 
hands  in  the  way  of  his,  professional  engagement  on  the  part  of 
his  client. 

But  the  lien  whidi  an  attorney  has  on  the  papers  in  his  bands, 
is  only  commensurate  with  the  right  which  the  party  delivering  the 
papers  to  him  has  therein.    HoUis  v.  Claridge,  4  Taunt  807. 

And  every  one,  whether  attorney  or .  not,  has,  by  the  common 
law,  a  lien  on  the  speciOc  deed  or  paper  delivered  to  him,  to  do  iuiy 
work  or  business  thereon,  but  not  on  other  muniments  of  the 
same  party,  unless  the  person  claiming  the  lien  be  an  attorney  or 
solicitor.    Id.  ib. 

But  an  attorney  has  no  lien  on  the  commission,  proceedings,  or 
assignment,  in  a  bankruptcy.  Ex  parte  Hardy,  1  Rose,  395.  and 
see  Ex  parte  SandiBon,  Jd^  275. 

XII.  Cases  as  to  Attorney  generally yhis  Liabilities,  Privileges,  l^c. 

The  acts  of  parliament,  in  relation  to  the  qualifications  of  per- 
sons to  be  admitted  and  continued  attornies,  are  observed  very 
strictly  by  the  different  courts. 

Cases  depending  upon  very  particular  circumstances  have  occur- 
red, where  persons  have  been  admitted  or  allowed  to  remain  on 
the  roll,  viz.  Fletcher's  case,  BL  Rep.  734.  Carter's  case,  Id.  957. 

A  person  admitted  an  attorney  by  fraudulent  collusion  with  bis 
master,  will  be  struck  off  the  roll,  and  an  attachment  will  be 
granted  against  the  master.    Hill  and  Hargrave's  case^   Id.  919* 

On  an  investigation  of  a  charge  of  felony,  before  a  justice  of 
the  peace,  an  attorney  is  only  permitted  to  be  present  as  a  matter 
of  courtesy  ;  nor  can  he  comment  on  the  evidence,  so  ai  to  apply 
the  law  to  it,  unless  he  be  desired  by  such  justice  to  give  bis 
opinion  and  advice  on  the  case.  The  King  t^.  Barron,  S  B,ifJ> 
234.  And  see  Cox,  gent*  one,  &c.  v.  Coleridge,  esq.  and  another, 
6J3.*^.  37.  S.  P. 

If  an  attorney  undertake  in  writing,  to  appear  for  any  one,  and 
do  not,  he  may  be  compelled  by  summons  or  motion.  JLorymer  v. 
HoUister,  2  Str.  693. 

Where  authority  was  given  to  attorney  to  protect  defendant 
from  arrests,  and  before  authority  was  countermanded,  attorney 
gave  undertaking  to  put  in  bail  for  defendant,  the  court  would  not 
set  aside  proceedings  on  behalf  of  defendant,  though  be  duclaimed 
authority.    Buckler  v.  Roach,  1  CAi/.li.  193. 

The  court  will  set  aside  action  brought  without  authority,  for 
otherwise  defendant  would  be  twice  chai]ged.    Id.  ib. 

The  undertaking  of  the  defendant's  attorney,  in  order  to  pro- 
cure his  discharge,  to  put  in  good  bail,  or  pay  the  debt,  is  not 
withm  the  23  Hen.  VI.  c.  9-  because  it  is  given  to  the  plaintiff  in 
the  action,  and  not  to  the  sheriff.  Rogers  v*  Reeves,  1  T.  R*  fl^- 
otherwise  if  given  to  the  sheriff  or  bailiff.  Sedgeworth  v.  Spicer, 
AEasi,  568. 
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And  he  is  liable  to  an  action  on  his  recognizance  of  bail,  though 
contrary  to  the  rule  of  court  that  he  should  be  bail  at  all ;  but  he 
is  Dcvertheless  entitled  to  his  privilege  to  be  sued  as  an  attorney. 
Harper  x?.  Tahourdin^  1  Chit.  R.  714.  n. 

Formerly  it  was  necessar)-  that  an  attorney  should  take  a  war-  As  to  retainer* 
rant  from  his  client,  but  that  measure  being  now  obsolete  not- 
\ttithstanding  several  statutes  requiring  such  warrants  to  be  filed^ 
further  observation  respecting  it  is  unnecessary;  the  practice, 
however,  of  actually  taking  and  filing  the  warrant  of  attorney, 
signed  by  the  client,  would  save  much  inconvenience.  See  Bob« 
son  V.  Eaton,  1  T.  R.  62.  * 

Every  attorney  of  C.  P.  must  pay  to  the  *  clerk  of  the  warrants. 
Si.  a  term.  Imp.  C.  P.  98.  And  by  a  late  case  his  right  to  stay 
the  filing  of  the  plaintiffs  warrant  of  attorney  until  the  termages  in 
arrear  from  their  attorney  were  paid  was  recognized.  Blackbourn 
r.  Brown  and  Wife  and  others,  T.  4  G.  IV.  C.  P.  MS.  and  not 
only  this  right  which  was  the  immediate  subject-matter  of  the  rule 
obtained  herein,  was  recognized,  but  also  the  right  to  stay  all  the 
business  of  the  attorney,  from  whom  fees  were  due  as  of  antient 
right.     Doubtless  the  case  will  be  fully  reported. 

On  change  of  attorney,  a  new  warrant  needs  not  be  filed  in  As  to  change  of 
C.  P.    Wood  V.  Plant,  1  Taunt.  44,  attorney. 

But  the  plaintiff  may  sue  out  execution  by  a  different  attorney 
from  the  attorney  in  the  cause,  without  obtaining  an  order  of  conrt 
for  the  changing  the  attorney.  Tipping  x^.  Johnson,  2  B.Sf  P,  S57. 

A  defendant  having  appeared  to  the  action  by  one  attorney,  can- 
not in  the  same  cause  make  any  application  to  the  coturtby  another, 
without  having  obtained  an  order  for  changing  hia  attorney. 
Grinders  V.  Moore,  iB.SfC.654. 

The  court  will  not  suffer  the  party  to  change  his  attorney  without 
leave.  Kaye  v.  De  Matlos,  Bl.Rep.  13^.  Macpherson  v.  Rori- 
son,  Doug.  216.  ace.  Hill  v.  Roe,  2  Marsh.  257*  and  first  paying 
the  former  attorney  his  bill.  12  Mod.  440.  Langley  v.  Stapleton, 
Bar.  40.  but  a  writ  of  error  may  be  brought  by  an  attorney  without 
a  judge's  order  for  the  change  of  attorney.  Batchelor  v.  Ellis, 
7  T.  R.  337.  or  scire  facias,  Hussey  v.  Welby,  Say.  218.  And  a 
party  called  on  to  shew  cause  may  oppose  the  rule  in  person  or .  by 
a  new  attorney,  without  notice  to  the  other  party  of  the  order  to 
change  his  attorney.     Lovegrove  t7.i  Dymond,  4  Tauni.  669- 

Notice  of  bail  w^s  given  by  the  defendant's  attorney,  and  bail 
above  put  in  by  an  attorney  employed  by  the  bail  to  the  sheriff, 
without  any  order  having  been  made  to  change  the  attorney.  Held, 
that  this  was  sufficient.  The  King  v.  London  (Sheriffs),  ^B.tfA. 
604.     ^ 

Keeping  a  plea  filed  by  a  new  attorney  without  an  order  for  charge 
is  waiver  of  such  order.  Margerem  v.  Mukilwaine,  2  N.  R.  509» 

*  On  a  late  motion,  ex  parte  A.  against 
A*  a  most  respectable  attorney,  Trin. 
1 G.  IV.  for  a  rule  to  shew  eaase  why  he 
peraooally  sbonld  not  pay  A.  the  costs 
of  an  ejectment,  in  which  he  had  lately 
recovered  a  cottage,  upon  the  alleged 
f!roand  of  B.'s  having  defended  the 
fjectmeot,  withonf  retainer  from  the 
defendant;   the    motion   woald    liave 


succeeded  in  toto,  had  not '  B.'  esta- 
blished the  fact  of  retainer  at 'the  in- 
stance of  the  defendant.  But  althoogh 
the  nile  was  6ually  discharged,  B**b 
omission  to  take  a  formal  warrant,  sub- 
jected him  to  the  payment  of  his  own 
costs.  MS.  See  Doe,  d.  Xhwaitet  v» 
Koe,  3D.8fR,  226.  S.  C 
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Ill  the  Exchequer  it  seems  that  notice  is  not  taken  of  the  imme- 
diate attorney  in  the  cause ;  proceedings  there  being  in  the  name  of 
the  clerks  in  court.     Hopkins  x^.  Peacock,  5  Pnce,  558. 

If  the  attorney  die,  a  new  attorney  cannot  proceed  in  the  cause 
without  giving  notice  of  his  appointment  to  the  opposite  party. 
Ryland  v.  Noakes,  1  Taunt.  342. 

An  attorney  is  not  liable  to  be  sued  in  the  court  of  conscience 
in  Middlesex.  Wiltshire  t;.  Lloyd,  Doug.  3S\.  nor  to  any  other 
court  of  conscience,  unless  expressly  included  in  the  act  constitut- 
ing such  court.  See  Johnson  v.  Bray,  5  J.  B.  Moore,  622.  The 
Westminster  Act,  25  G.  II.  c.  42.  s.  1.;  the  Tower  Hamlets, 
19  G.  III.  t.  68.  s.  24 ;  and  the  London  Acts,  39  &  40  G.  III. 
c.  104,  and  several  later  ones  make  the  attorney  amenable  to  those 
courts. 

A  barrister,  previously  an  attorney,  cannot  be  again  put  upon 
the  roll ;  he  must  be  first  disbarred*  Ex  parte  Cole,  Doug. 
114. 

An  attorney  struck  off  the  roll  may  be  re-admitted ;  in  some 
casesy  it  being  intended  in  the  light  of  a  suspension  only.  The  King 
V.  Greenwood,  BL  Rep.  222.    iB.SfA.  522  S.  C. 

Where  an  attorney  who  had  been  struck  off  the  roll  on  a 
conviction  for  seditious  practices,  and  was  afterwards  pardoned, 
be  was  not  allowed  to  be  restored  to  the  roll  on  the  ground  of 
want  of  experience.  Ex  parte  Frost,  1  Chit.  R.  558.  n.  See 
further  tit.  Certificate,  Attomey^s  Certificate,  post. 

Where  the  employment  of  an  attorney  is  so  connected  with  his 
professional  character  as  to  afford  a  presumption  that  his  being  em- 
ployed was  in  consequence  of  his  bearing  that  character,  the  court 
will  interfere  in  a  summary  way  to  compel  him  faithfully  to  execute 
the  trust  reposed  in  him :  and  therefore,  where  an  attorney  was  em- 
ployed by  A.  to  collect  and  get  in  the  effects  due  to  him  as 
administrator  of  another  person,  the  court  compelled  the  attorney 
to  render  an  account  to  the  executors  of  A.  of  the  monies,  &c. 
received  by  him,  although  he  bad  never  been  employed  by  A.  or 
his  executors  to  conduct  any  suit  at  law  or  in  equity  on  his  or  their 
behalf.  In  the  matter  of  the  executors  of  Aitkin,  deceased,  4B.isA* 
47-    And  see.  In  the  matter  of  Knight,  1  Bing.  91.  S.  P. 

So  the  court  under  circumstances  will  entertain  a  summary  jutvh 
diction  over  an  attorney  of  the  same  court,  in  striking  him  off  the 
roll  on  conviction  for  conspiracy.    Anon*  1  Chit.  J2.  357*  n. 

But  the  court  will  not  call  upon  an  attorney  summarily  to  answer 
the  matters  of  an  affidavit,  chaif;hig  him  with  an  indictable  offence, 
but  will  leave  the  parties  complaining  to  their  prosecution  for  the 
offence.  Short  v.  Pratt,  1  Bing.  102.  And  see  in  the  matter 
of  Knight  and  Hall,  Id.  142. 

An  attorney  entering  a  plaint  and  suing  out  process  in  the  county 
court,  during  the  time  of  his  imprisonment,  is  within  the  meaning 
of  12  G.  if.  c.  13.  s.  9*  and  liable  to  be  struck  off  the  roIU  In 
the  matter  of  Abraham  Flin^  gent,  one,  8u;.  I  B.  Sf  C  254. 
9D.8fR.  406.  S.  C. 

An  attorney  engaged  a  certificated  conveyancer  to  conduct  his 
business^  and  agr^  to  allow  him  a  moiety  of  the  profit  instead  of 
a  salary.   Hie  names  of  both  were  painted  on  the  office  door,  and 
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bilk  for  business  were  made  oat  and  delivered  in  their  joint  names: 
Heldy  that  this  was  a  case  within  22  G.  II.  c.  46.  s.  11.  inasmuch 
as  the  attorney  had  allowed  his  name  to  be  used  for  and  on  account 
of  an  unqualified  person ;  and  the  court  ordered  the  attorney  to  be 
struck  on  the  roll,  and  the  clerk  to  be  committed  to  prison  for 
a  month.  In  the  matter  of  Jackson  and  Wood,  I  B.  Sf  C.  270. 
In  the  matter  of  Clarke,  Isaacson,  and  Brookes.  SD.S^  R.  260 ; 
and  Re  Jaques,  2D.  ^T  •&•  64.  And  see  the  statute^  page  117> 
ante. 

And  if  an  attorney  be  struck  off  the  roll  K.  B.  for  misconduct 
C.  P.  will  make  a  similar  order  on  motion  founded  on  a  copy 
of  the  original  report  of  the  master  K.  B.  In  re  Smith,  4  J.  jB. 
JIfoore,  319. 

If  an  attorney  of  C.  P.  do  any  thing  wrong  quatenus  attorney 
in  an  inferior  court,  that  court  will  oblige  him  to  answer  the  com- 
plaint.    Evans  v.  P ,  2  IVib.  382. 

Quare  whether  an  attorney  who  keeps  out  of  the  way  in  order 
to  avoid  personal  service  of  an  allocatur  is  fitting  to  remain  on  the 
roll  ?    In  Re  — — ,  gent.  iD.Sf  R.  529. 

The  court  will  not,  on  the  last  day  of  term,  stay  proceedings, 
nor  quash  a  rule  niti  for  an  attorney  to  answer  the  matters  of  an 
affidavit,  or  hear  cause  shewn  against  such  latter  motion.  Bailey 
V.  Jones,  1  Chit*  R,  744. 

And  the  court  will  also  exercise  a  summary  jurisdiction  in  obliging 
him  to  deliver  up  deeds,  &c.  on  satisfaction  of  his  lien,  though 
they  came  into  his  hands  as  steward  of  a  court  and  receiver  of 
rents.  Hughes  v.  Mayre,  3  T.  JR.  275.  1  Chit.  R.  95.  ace.  and 
will  order  an  attorney  who  had  refused,  on  the  ground  of  miscqn* 
duct,  to  take  back  an  apprentice  who  had  run  away  from  his 
service,  to  return  to  the  parents  of  such  apprentice,  a  reasonable 
part  of  the  premium  received  with  him.  Ex  parte  Prankerd,  SB.Sf 
A.  257*  But  where  an  attorney  has  in  his  custody  the  muniments 
of  two  co-defendants,  and  sues  one  of  them  for  his  bill,  the  court 
will  not,  at  the  instance  of  the  one  sued,  refer  it  to  the  prothono- 
tary  to  ascertain  which  of  such  muniments  the  attorney  shall  deliver 
over  to  him  for  paying  the  debt  and  costs.  Duncan,  gent.  v.  Rich- 
mond, 7  Taunt.  39 1 .  S.  C.  1  /.  B.  Moore » 99*  Ex  parte  Grubb,  esq. 
5  Taunt.  206.  And  where  employed  as  steward  of  a  manor,  the 
court  will  compel  him  to  deliver  up  court  rolls  and  muniments  of 
his  employer.  Ex  parte  C.  C.  C.  Oxf(Srd,  6  Id.  105.  And 
also  it  seems  will  compel  him  to  pay  over  rents  received.  Id.  ib* 
But  not  interest.  Id.  ib.  semble;  but  where  there  was  no  cause  iu 
court,  nor  any  criminal  conduct  imputable  to  the  attorney,  the 
court  refused  to  order  him  to  deliver  up  a  lease  in  his  possession 
on  payment  of  his  demand.  In  the  matter  of  Lowe,  8  East,  237* 
a  similar  point  determined  in  Cocks  v.  Harman,  2  Sm.  R.  409.  So 
also  where  the  attorney  was  a  trustee  named  in  the  deed,  the  court 
refused  to  order  him  to  deliver  it  up.  Pearson  v.  Sutton,  5  Taunt. 
364.  So  also  in  case  of  his  negligence  in  not  completing  a  fine.  See 
titFiM  E,  sec.  III.  post,  or  Stone  v. Stone, 4  Taiin/. 601  •  Gruggen  v. 
White,  Id.ib.  881.  So  also  for  negligence  in  the  discharge  of 
his  professional  duty  if  there  be  no  fraud;  and  therefore  where  an 
attorney  who  was  retained  to  defend  an  action,  allowed  judgment 
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to  go  by  defiiult,  and  afterwards  desired  his  client  not  to  attend  to 
endeavour  to'  mitigate  damages^  because  the  proceedings  might  be 
set  aside  for  irregularity,  when  in  fact  they  could  not,  and  on 
the  event  execution  was  sued  out,  and  the  client  paid  the  sum 
claimed  and  costs :  Held,  that  the  only  remedy  against  the  attorney 
was  by  action.  In  re  Wm.  Jones,  1  Chit.  R.  651  and  186.  So 
if  money  be  paid  to  an  attorney  for  the  purpose  of  levying  a  fine, 
and  he  neglect  to  do  so,  whereby  the  party  is  put  to  the  expence 
of  levying  another,  C.  P.  will  not  order  such  sum  to  be  repaid  by 
the  attorney,  as  his  bill  might  have  been  taxed  when  it  was  dis- 
covered that  the  fine  had  not  passed,  and  they  left  the  party  to  his 
remedy  by  action.  In  re  Lawrence,  2  J.  B.  Moore,  665.  ^flie  court 
directed  an  attachment  to  be  executed  against  an  attorney  for 
negligence.  The  King  t^.Tew,  Say.  50.  in  Mordecai  t.  Solomon,  an 
attorney  was  ruled  to  pay  the  costs  of  a  non  pros  incurred  by  his 
negligence.  The  King  v.  Tew,  Soy.  172.  See  however  further 
Crossley's  case,  6T.  R.70\. 

The  court,  it  seems,  will  not  call  upon  an  attorney  to  shew  by 
whose  authority  he  pleads  a  dilatory  plea.  3  D.  Sf  R.  233. 
And  Richley  v.  Proone  is  over-ruled.  Id.  ib.  And  see  Merrington 
V.  C.  Beckett,  Ji  231.    2  J5.  ^  C.  81 .  S.  C. 

The  court  granted  a  peremptory  rule  for  attorney  concerned  in 
shewing  cause  against  a  mandamus  to  file  bis  affidavits  on  the 
morrow,  the  rule  for  the  mandamus  having  been  made  absolute. 
The  King  v.  Middlesex  Justices,  1  Chit.  R.  369. 

If  an  attorney  swear  in  exculpation  to  an  incredible  story,  though 
he  dedy  the  matters  charged,  an  attachment  will  be  issued.  In  the 
matter  of  Crossley  and  others,  attomies,  6  T.  £.  701. 

An  attorney  making  an  affidavit  to  support  a  'motion  for  setting 
aside  an  outlawry  against  a  defendant,  must  shew  that  he  is  autho- 
rized to  act  for  the  defendant.  Bowlett  v.  Waters,  esq.  3  X>. 
Sf  R.  55m 

After  verdict  the  C.P.  refused  to  compel  an  attorney  to  discover 
his  client's  place  of  abode.    Hooper  v.  Harcourt,  1  if.  BL  534. 

An  attorney  was  ordered  to  pay  costs,  as  well  as  his  client,  for 
making  himself  personal  in  a  frivolous  complaint.  The  King  v. 
Fielding,  esq.  2  Burr.  654.  See  also  Clarke  and  Another,  exe- 
cutors of  Lennard  v.  Gorman,  3  Taunt.  492,  and  whenever  the 
court  discharge  a  qile  obtained  on  suggestions  perfectly  ground- 
less, they  directed  it  to  be  understood  they  would  in  future  order 
the  attorney  to  pay  the  costs.  Rolfe  v.  Rogers,  Rogers  v.  Burgess, 
4  Id.  191«  See  also  where  an  attorney  was  made  to  defray  the 
expence  of  a  new  fine ;  the  former  fine  having  been  delayed  through 
his  laches.    5  Id.  365. 

So  held  liable  to  pay  costs  of  sham  pleas,  though  instructed 
by  his  client  so  to  plead.  Vincent  v.  Groome,  1  Chit.  R.  182. 

Plaintiffs  attorney  compelled  to  refund  costs  of  bill  of  Mid- 
dlesex, it  appearing  that  no  precipe  or  warrant  to  prosecute  was 
filed  in  office,  and  also  attached  for  not  answering  affidavit  relating 
thereto.  Id.  186,  and  see  631. 

But  where  the  prothonotaiy  refused  to  allow  costs  on  account  of 
gross  misconduct  on  the  part  of  the  plaintiff's  attorney,  the  court 
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refosed  a  role  for  the  protfaonotary  to  review  his  taxation,  though 
the  defendant  had  stayed  proceedings  under  a  rule  for  staying  them 
on  payment  of  deht  and  costs.  Adams  v.  Staton^  1  Bing.  69. 
In  this  case  the  defendant  paid  part  of  the  money,  and  an  appoint- 
ment  was  made  to  pay  the  remainder  the  following  day;  the  de- 
fendant called  a  little  after  the  time,  and  the  plaintiff's  attorney  re- 
fused to  see  him,  and  he  was  told  to  call  the  next  day.  He  did 
caH  and  found  three  writs  issued.  It  was  the  amount  of  the  costs 
upon  three  writs,  which  the  prothonotary  refused  to  allow.  The 
court  intimated  that  such  conduct  of  the  attorney  might  in  future 
be  visited  in  a  different  way. 

Where  action  or  other  proceeding  lies  for  negligence,  an  action  At  to  1i«binty  by 
lies  against  an  attorney  for  crassa  nesligerUia,  gross  negligence,  but  »ction,  &c. 
the  court  will  not  proceed  against  him  in  a  summary  way.    Pitt 
9.  Yelden,  4JBtirr..2.  60.  See,  however.  Say.  Rep,  50.  172. 

And  where  he  suffered  a  cause  to  be  called  on  for  trial,  without 
having  ascertained  whether  a  material  witness,  whom  the  plaintiff 
had  undertaken  to  briiig  into  court  had  arrived,  in  consequence  of 
which  he  was  nonsuited :  >  held,  that  in  an  action  against  such 
attorney  for  negligence,  it  was  rightly  left  to  the  jury  to  determine 
whether  he  had  used  reasonable  care  in  conducting  the  cause^ 
and  they  having  found  that  he  had  not,  the  court  refused  to  dis- 
turb the  verdict.  Reece  v.  Rigby,  4B.t^J.  S02. 

And  where  the  solicitors  of  the  assignees  of  a  bankrupt  tenant, 
on  whose  lands  a  distress  had  been  levied  by  the  landlord,  gave  a 
written  undertaking  in  the  following  terms :  **  We,  as  solicitors  to 
the  assignees,  undertake  to  pay  to  the  landlord  his  rent,  provided  it 
do  not  exceed  the  value  of  the  effects  distrained ;"  the  solicitors 
were  held  personally  liable.  Burrell  v,  Jones,  S  B.lf  J,  47. 

So  where  the  attomies  for  the  plaintiff  and  defendant  in  a  cause 
which  was  ready  for  trial,  entered  into  an  agreement  whereby  they 
penonaUy  undertook  that  the  record  should  be  withdrawn,  and 
certain  things  should  be  done  by  the  plaintiff  and  defendant,  and 
that  costs  should  be  taxed  for  the  defendant  in  a  certain  manner : 
Held,  that  the  attorney  for  the  plaintiff  was  personally  bound  to 
pay  the  costs,  when  taxed,  in  the  mode  specified.  Iveson,  gent, 
one,    8cc.  v.    Conington,    gent,    one,    &c.     \  B.  If  C.    I6O. 

2  D,  4r  -R.  307.  S.  C. 

Where  C.  D.  the  attorney  of  £.  employed  A.  J3.  the  attorney  of 
JP.  to  do  certain  business  of  which  A,  jB.  knew  E.  was  to  have 
the  benefit,  and  A.  B.  brought  his  action  against  C.  £>.  for  the 
amount  of  such  business  :  Held,  that  it  was  rightly  left  to  the  jury 
to  say,  whether  the  credit  were  properly  given  to  the  defendant, 
and  the  jury  having  found  that  it  was,  C.  D.  was  held  liable. 
Scrace,  gent,  one,  &c.  v.  Whittington,  gent,  one,  &c.  2  JB.  ^  C 
11.    3D.*B.  195.  S.  C. 

Formerly  it  was  held,  i.  e.  in  one   case,    that  a  solicitor  in 
Chancery  might  practice  on  the  equity  side  of  die  Exchequer, 
without  being  admitted  a  solicitor  m  tliat  court.    Meddowcroft  Solicitor  may 
9.  Holbrooke,  IH.BL50.    But  this  case  has  not  been  recog-  practise  on  equity 
niscd,  since  it  has  been  ruled  that  a  solicitor  on  the  equity  side  ^^^^^  Exclie. 
of  the  court  of  Exchequer  is  not  entitled ;  therefore,  to  practice  in  ^ 
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the  court  of  Chancery:  nor  if  he  did  practice  there  can  he  main- 
tain an  action  for  his  bill.  Vincent  v.  Holt,  4  TaunL  452,.  And 
semble  that  a  solicitor  of  the  court  of  Chancer?  cannot  by  conttent 
in  writingi  authorize  a  solicitor  of  the  court  of  Exchequer,  to  prac- 
tice in  the  court  of  Chancery  in  the  name  of  the  solicitor  of  that 
court.    Id.  ib. 

Cbambre,  J.  observing  upon  the  stat.  [2  G.  11.  c.  23.  s.  10.] 
said,  **  I  believe  the  statute  has  been  very  little  acted  upon.  It 
requires  a  consent  in  writing,  which  is  scarcely  ever  given.  But 
tlie  question  is,  whether  the  case  [Meddowcroft  v.  Holbrooke, 
1  H.  BL  50.]  or  the  statute  shall  be  set  aside."  4  Taunt.  455. 

An  attorney  prosecuting  a  suit  in  the  Sheriff^s  Court  byjuMticUs^ 
though  for  more  than  409.,  is  not  liable  to  the  penalty  on  £5  G. III. 
c.  8,  for  practising  without  a  certificate.  Cross  v.  Kaye,  6  T.  R. 
663. 

A  common  informer,  although  no  authority  is  given  by  that  sta- 
tute, may  recover  penalties  for  not  entering  certificate  according  to 
27  G.  III.  c.  go.  s.  26,  Stat.  25  G.  III.  c.  80,  ^ivinsr  the  power, 
and  that  statute  being  considered  pari  materia.  i)avis  v.  £dj 
roonds^  in  error,  SB.SfP.  382. 

An  attorney  cannot  be  struck  off  the  roll  on  his  own  motion, 
though  he  has  never  practised  without  an  affidavit  that  no  proceed- 
ings are  pending  against  him  for  misconduct,  jlnon.  I  Chit.  R. 
557.  n. 

^  The  privileges  of  an  attorney  only  contmue  while  he  is  a  prac- 
tising attoniey.  Rule  i654,  and  while  he  has  the  certificate  re- 
quired by  25  G.  III.  c.  80.  Brooke  v.  Bryant,  7  T.  JR.  25.  Dyson 
V.  Birch,  1  B.Sf  P.  4.  He  does  not  lose  bis  privilege  by  neglect- 
ing to  renew  bis  certificate  at  the  expiration  of  his  former  one,  if 
he  renew  it  witliin  the  space  of  one  year.  Skirrow  v.  Tagg,  5  M* 
SfS.  2Sl. 

The  practiser  will  do  well  to  remark  a  distmcdon  in  the  two 
courts  in  relation  to  attomies  becoming  bail. 

It  will  be  seen  by  the  rulesiir.6G.II.  C.P.,  Jlf.l4G.II.K.B. 
ubi  supra,  that  an  attorney  nor  his  clerk  cannot  be  bail ;  and  when 
bail,  may  be  treated  as  a  nullity.  Ritchie  v.  Gilbert,  cited  1  Taunt. 
164.  See  also  as  to  the  clerk  whether  articled  or  not.  Cakish 
V.  Ross,  cited  Ib.  but  where  bail  had  been  added  to  the 
attorn^,  and  he  had  been  permitted  to  justify  unopposed,  the 
court  C.  P.  would  not  vacate  the  allowance.  Bell  v.  Gate,  Id. 
162 ;  and  where  in  K.  B.  the  attorney  is  put  in  as  bail,  the  plaintiff 
must  except,  and  cannot  treat  the  bail  as  a  nullity.  The  King  v. 
The  Sheriff  of  Surrey,  2  East,  181.  S.  P.  as  to  attorney's  clerk. 
Foxall  V.  Bowerman,  Ib. 

He  is  not  compellable  to  serve  as  a  constable.  Prouse*s  cas^ 
mentioned  Doug.  538. 

If  an  attorney  sue  as  a  common  person,  C.  P.  will  give  the  de- 
fendant leave  to  plead  that  the  cause  of  action  arose  within  the 
iurisdiction  of  the  court  of  requests,  together  with  other  matters. 
Tegg  V,  Madan,  IB.S^P.  629. 

So  that  where  be  sues  as  a  common  person,  if  he  recover  less 
than  40^.,  and  the  defendant  reside  in  Middlesex,  a  suggestion  may 
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))e  entered  under  the  Middlesex  County  Court  Act,  25  G.  IH.  c.  S3. 
s.  19.     Parker  t).  Vaugbaii,  2  B.  <^  P.  29. 

Tbis  privilege  shall  not  avail  in  a  proceeding  on  foreign  attach- 
ment in  London,  where  he  is  garnishee ;  aliter  as  real  defendant. 
Ridge  r.  Hardcastle,  ST.  R.  417. 

Nor  if  he  be  defendant  at  the  king's  suit.     2  RoL  Abr.  274. 

But  if  sued  by  original  for  an  act  done  by  him  as  a  magistrate, 
he  may  plead  his  privilege  iu  abatement.  Duffy  v,  Oakes,  3  Taunt. 
166. 

Actions  on  statutes  at  the  suit  of  informers  are  not  considered 
to  be  within  the  last-mentioned  authority.  Button  v.  Teasdale, 
Bar.  48. 

If  a  man  hath  a  joint  cause  of  action  against  two,  one  an  at- 
torney and  the  other  not,  he  must  (may)  arrest  both.  Brenthwaite 
r.  Blackerby,  2  Salk.  544.  Roll.  Ab.  274.  Pratt  v.  Salt,  4  Bac. 
Abr.  227. 

So  where  be  sues  in  auter  droit  as  executor.  Sec.  Newton  v. 
Rowland,  Ld.  Raym.  533.  and  cases  there  cited,  or  where  he 
joins  or  is  joined  in  any  act  with  another.  Molyn  v.  Cook,  1  Ventr. 
298.  Powle's  Case,  Djfer,  377. 

As  in  the  case  of  baron  dnd  feme.  Drew  and  Wife  t^.  Rose, 
Ld.  Raym.  1398.  Robarts  and  Another  v.  Mason  and  Wife, 
1  Taunt.  254. 

Appearance  waives  objection  to  privilege.  Wade  v.  Wadman, 
gent,  one,  &c.  Bar.  167.    Quare^  If  cause  of  demurrer  i  S.  C. 

Privil^e  may  be  waived  by  not  claiming  it  in  proper  time, 
Crossly  v.  Shaw,  2B/.  Rep*  1088.  Where  attorney  took  out  his  cer- 
tificate on  25th  November,  was  arrested  in  beginning  of  January, 
put  in  bail  above,  and  did  not  apply  to  court  to  avail  himself  of 
his  privilege  till  3d  February.  Appucation  held  too  late.  Bernard 
V.  Winningtou,  1  Chit.  R.  188. 

If  he  sue  by  original  be  loses  his  privilege.  Hethcrington, 
one,  &c.  V.  Lowth,  2  Sir.  1037. 

In  K.  B.  if  attorney  of  that  court  be  arrested  on  latitat,  a  mo- 
tion to  discharge  him  out  of  custody  on  filing  common  bail  is  of 
course.  Wheeler's  Case,  1  ffi/i .  298.  306 ;  but  an  attorney  or 
officer  of  a  different  court  must  find  special  bail,  and  plead  his 
privilege  in  abatement,  Snee  v.  Humphreys,  Id.  306.  See 
also  Crossley  v.  Shaw,  2  Bl.  R.  1085.  1088.  where  it  was  held 
that  an  attorney  arrested  by  capias,  on  a  special  original  out  of  the 
same  court,  is  not  entitled  to  his  discharge  by  serving  the  sheriff 
^vith  a  writ  of  privilege,  but  must  plead  it  sub  pede  sigilli. 

But  where  both  parties  are  attomies  of  the  same  court,  the  de- 
fendant arrested  will  be  dischai^ed  on  a  summary  application. 
Nichols,  one,  8cc.  v.  Earle,  one,  &c.  8  T.  R.  395 ;  but  without 
cosu.  Barber,  one.  Sec.  v.  Palmer,  one,  &c.  6  Id.  524. 

Yet  an  attorney  of  any  court  may  be  discharged  on  motion 
on  filing  common  bail.   1  Chit.  R.  188.  (n.) 

On  sucb  a  motion  the  affidavit  must  state  that  he  had  practised 
vidiin  a  year.  Dyson  v.  Bird,  I  B.8^  P.  4.  Quare  whether  he 
should  not  also  state  that  he  had  taken  out  his  certificate  ? 

An  attorney  in  custody  for  debt  loses  his  privilege,  and  may  be 
detained  on  mesne  process,  Byles  v.  Wilton,  gent,  one,  &c. 
^B.tfA.  88. 

VOL.  I.  K 
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And  where  an  attorney,  after  he  had  been  attending  a  cause,  went 
with  his  witnesses  to  a  coffee-house,  where  he  was  arrested  three 
hours  after  the  rising  of  the  court,  on  an  attachment  for  non-pay- 
ment of  money,  it  was  held  that  he  was  properly  taken.  The  King 
v,  Priddle,   1  Tidd,  222 ;  who  also  refers  to  1  Smith  R.  355. 

A  solicitor  arrested  on  his  way  from  hb  residence  to  LincolnV 
Inn  Hall,  without  deviation,  for  the  purpose  of  attending  a  bank- 
rupt petition,  as  solicitor,  discharged  on  personal  examination  by 
the  Lord  Chancellor.  Castle's  Case,  16  J^es.4l2. 

If  an  attonfey  be  arrested  in  an  inferior  court,  it  seems  be  may 
issue  his  writ  of  privilege.  For  the  Form,  see  No.  4.  post,  p.  151. 
Before  signing,  obtain  certificate  at  the  Master's  office,  K.  B. 
at  the  clerk  of  the  warrants,  C.  P.,  that  he  is  an  attorney.  Pay 
signing  nothing ;  sealing,  7d.  to  be  lodged  with  the  clerk  of  the 
papers  of  the  inferior  court ;  and  being  allowed,  of  course,  the 
judge  of  that  court  discharges  the  defendant.  If  the  defendant  be 
an  attorney  of  the  K.  B.  and  shall  be  arrested  in  C.  P.  there 
seemed  much  difficulty  in  obtaining  information  at  the  respective 
offices,  as  to  where  the  writ  of  privilege  when  sued  out  should  be 
Iddged.     Quare  the  sheriff? 

In  the  case  upon  which  these  enquiries  was  made,  the  privilege 
had  been  pleaded  in  due  time,  but  not  with  the  writ  annexed. 
Quarej  therefore^  as  to  the  whole  of  this  practice  ? 

But  where  an  attorney  is  sued  in  his  own  court  by  improper 
process,  as  latitat,  original,  &c.  he  pleads  his  privilege  in  abate- 
ment of  the  writ.  So  also  where  he  is  sued  out  of  his  own  court, 
he  pleads  in  abatement ;  but  then  it  is  considered  as  a  plea  to 
the  jurisdiction.  See  Comerford  v.  Price,  Doug.  312.  Also 
2  Sound.  209.  n«  [d.]  n.  [e.] 
As  t*  evidence  -An  attorney  cannot  be  permitted  to  give  evidence  of  facts  coin- 

by  attorney.  municated  to  him  by  his  client,  as  instructions  for  conducting  his 

suit.  Wilson  r.  Rastall,  4  T.  JR.  7^3.  or  as  to  the  facts  in  relation 
to  a  deed  where  be  was  concerned  for  both  parties.  Robsoo  v. 
Kemp,  E^.  N.  P.  R.  235.  but  a  gratis  dictum  of  the  client  re- 
specting a  suit  already  terminated  may  be  disclosed.  Cobden  v. 
Kendrick,  4r.fi.  431. 

Of  collateral  iacts  he  may  give  evidence.  Doe  r.  Andrews, 
Cotvp.  846.  and,  indeed,  of  any  fact  within  bis  oun  knowledge. 
Jb.  Lord  Say  8c  Sele's  case.  Bull.  N.  P.  284.  See  also  the 
next  case. 

An  attorney  bad  notice  to  produce  a  certain  paper  in  the  hands 
of  his  client,  and  he  was  held  bound  to  give  evidence  of  the  con- 
tents of  the  notice.  Spenceley,  q.  t.  v.  Schulenburgh,  7  East,  357. 
A  proposition  made  by  an  attorney  in  conversation  not  proved 
to  be  authorised  by,  may  not  bind  his  client.  Wilson  v.  Turner, 
1  Taunt.  398.    See  til.  Motion,  post. 

XIII.  Rules  and  Cases  as  to  Proceedings  by  Attorney  Plaintiff, 

generally. 

How  aitomiei  Attornies  may  in  all  cases  sue  by  a  particular  process,  called 

may  sue.  ''  Attachment  of  Privilege." 

Rules  as  to  suing  out  the  same.  K.  B.  and  C.  P. 
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By  R.G.  H.  20  G.  II.  it  is  ordered  that  every  attorney  of  this  Rule  K.B. 
court  who  shall  sue  out  any  attachment  of  privilege^  shall  leave  a 
precipe  with  the  signer  of  the  writs  witli  the  defendants  names,  not 
exceeding  four  in  each  writ,  with  the  return  and  day  of  signing 
sach  writ,  with  the  agent's  or  attorney *s  name  who  sued  out  the 
same ;  and  all  such  precipes  shall  be  entered  on  the  roll  where  the 
precipes  of  latitats  and  all  writs  issued  out  of  this  court  are 
entered,  and  the  officer  that  signs  the  writ  in  this  court  shall  not 
sign  such  attachment  till  a  precipe  be  left  wkh  him  for  tliat 
purpose. 

By  jR.  G.  H,  1 1  G.  II.  the  same  direction  as  to  the  attachment  Rnle  C.  P. 
of  privilege  is  given,  and  by  12.  G.  T.QfV,  III.  no  attachment  of 
privilege  is  to  be  sealed  without  being  first  stamped  or  signed  by 
the  clerk  of  the  warrants. 

If  attachment  issue  without  precipe  being  so  left  or  signed  by  Cases  tliercoo. 
tbe  clerk  of  the  warrants  as  above,  it  will  be  set  aside  with  costs. 
Frogatt  V.  Tapscot,  2  Bl.  Rep.  919. 

In  C.  P.  the  attachment  must  have  fifteen  days  between  the  teste  '^^^  *"^  retnm. 
and  return.    Haward,  one,  &c.  v.  Denison,  Bar,  410. 

If  the  attachment  be  not  bailable,  a  copy  may  be  served  with  Where  bailable, 
notice  to  appear  as  in  other  cases,  and  the  day  to  appear  must  be 
in  words  at  length.     Pinero,  gent,  one,  &c.  V.  Hudson,  \  M.  Sf  S. 
110. 

If  it  be  bailable,  the  sum  sworn  to  must  be  indorsed  on  the  Where  not. 
writ,  and  also  the  date  of  suing  out,  but  the  attorney's  name  need 
not  be  indorsed,  the  statute  applying  to  writs  sued   by  him  for 
another  person.   Fields,  one,  &c.  xx.  Lewen,  4  T.  JR.  £75. 

The  ac  eiiam  needs  not  be  inserted;  attachment  of  privilege  Ac eiiamnttA not, 
being  excepted.  13  Car.  II.  Uat.  2.  c.  2.  Callaghan,  one,  &c.  v.  ^®  inserted. 
Harris,  S  IVils,  S9£«  a  note ;  but  it  is  usual  to  insert  it. 

It  b  but  a  latitat  and  not  an  original.     Rudd  v.  Birkenhead,  Not  an  original 
1  Show.  S67.  but  it  may  be  pleaded  to  without  continuances  till  ^"^' 
declaration.    lb.  Finch  v.  Wilson,  one,  8lc.      lo  error.    1  Wils. 
167.    SeecoiUrd,  2Sel.  10. 

If  an  attorney  deliver  his  declaration  four  days  exclusively  before  When  to  plead, 
the  end  of  the  term  in  which  attachment  is  returnable,  and  enter  a 
rule  to  plead,  and  demand  a  plea,  the  defendant  must  plead  as  of 
that  term;  if  plaintiff  deliver  declaration  within  that  time,  de- 
fendant is  entitled  to  an  imparlance  ;  and  if  not  delivered  before  the 
essoign  day  of  the  subsequent  term,  the  defendant,  is  entitled  to  an 
imparlance  to  the  term  next  following  that.  2  Sel.  11. 

An  attorney,  when  plaintiff,  may  lay  his  venue  in  Middlesex ;  but  As  to  venue, 
when  defendant,  he  has  no  privilege  to  change  tlie  venue  to  Middle- 
sex.   Yeardley  v.  Roe,  3  T.  R.  573. 

If  plaintiff,  an  attorney,  lay  his  venue  in  a  Welch  county,  a  sug-  Venue  in  WHch 
gestion  that  he  is  within  the  Welch  Judicature  Act,  may  be  entered  ^^°^^* 
of  record.     Evans,  one,  8cc.  v.  Jones,  6  T.  22.  500. 

An  attorney  plaintiff  cannot  hold  an  attorney  defendant  to  bail  Cannot  be  held 
on  an  attachment  of  privilege  ;  abatement  may  be  pleaded,  Or  the  *^  baU  on  attach- 
court  will  discharge  defendant  in  such  a  case,  but  without  costs  "*°  •  P  ^*  *«*• 
of  motion.    Barber  v.  Palmer>  6  T.  22.  524.    Nichols  v.  Earle, 
8  Id.  395. 
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An  attorney  plaintiff  may  sue  by  common  process,  and  indorse 
his  own  name  on  the  copy  as  the  attorney,  an4  may  afterwards 
declare  by  another  attorney.     Jackson  v.  Barnard,  7  T.  R.  35. 

He  may,  though  in  prison,  sue  by  attachment  of  privilege  for  a 
debt  of  his  own,  notwithstanding  the  stat.  12  G.  II.  c.  1S»  s.  13. 
Kaye,  one,  8cc.  v.  Denew,  ibid.  671.  And  though  his  certificate 
have  expired,  and  not  been  renewed,  if  it  be  within  a  year  from  the 
expiration  of  his  certificate,  and  altliough  he  has  been  in  prison 
for  above  a  year  before  the  suing  out  of  the  writ.  Prior  v.  Moore, 
2M.  8f  S.  605. 

The  subsequent  proceedings  at  the  suit  of  an  attorney  as  one, 
are  the  same  as  in  other  cases,  and  in  the  writs  of  enquiry  or  execu- 
tion he  is  to  be  described  as  in  the  declaration. 

In  an  action  for  defaming  him  in  his  profession,  proof  that  he 
acted  as  an  attorney  is  suflicient.  Berryman,  one,  &c.  v.  Wise, 
4  r.  11.  360. 

Attorney  plaintiff  shall  not  be  compelled,  though  the  debt  do  not 
amount  to  5/.,  to  prosecute  his  suit  under  the  London  Court  of 
G>nscience  Act.    Board  v.  Parker,  7  East,  47* 

Where  an  attorney  of  one  court  sues  an  attorney  of  another, 
the  court  first  possessed  of  the  cause  shall  retain  its  jurisdiction. 
Guy  V.  Reynell,  2  Brownl.  266.  Danser,  one,  '&c.  v.  Berryman, 
2  Bl.  Rep.  1325. 

XIV.    PRACTICAL  DIRECTIONS 

As  to  Jctions  by  Jitomey,  as  such,  Plaintiff.  K.  B. 

Get  blank  attachment  of  privilege  at  the  stationer's,  which  JiU  «p ; 
stamp  6s.    Form,  No.  2. 

A  precipe  should  then  be  made.     FoRM,  No.  1. 

Cairtf  writ  and  precipe  to  the  signer  of  the  writs,  who  will  sign  writ 
gratis,  then  get  same  sealed. 

When  not  bailable,  a  copy  may  be  served,  with  the  English  notice  nc^ 
joined,  as  in  other  cases. 

On  appearance  of  the  defendant,  the  declaration  is  to  be  engrossed  on 
a  4d.  stamp;  it  will  be  found  to  vary  from  common  eases  somewhat  in 
the  beginning.    Form,  No.  3. 

Proceed  as  in  ot/ier  cases. 

XV.    FORMS 
%j     I  In  Action  by  Attorney,  as  such.     K.  B. 

Precipe  for  *t-         Middlesex.    Attachment  of  privilege  for  J.  D.  gentleman,  one,  &c. 
IncffT*"'      ^"*  against  R.R.  case /or  £ upon  promises,  returnable  on  ■. 


Snbseqncnt  pro« 
ceedings  same  as 
in  other  cases. 

What  proof  he 
must  adduce  in 
action  for  defam<- 
ation. 

Case  as  to  suing 
for  under  51.  in 
liondon. 

Court  first  pos- 
sessed retains 
privilege. 


vilege. 

No.  2. 

Attachment  of 
privilege. 


Oath,  for  £ 


George  the  Fourth,  &c.  To  the  sheriff  of  Middlesex,  greeting :  We 
command  yon  that  you  attach  R.  R.  if  he  he  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  yon  have  his  body  before  us  at  Westmin- 
ter,  on  ■'  ■  -  next  after——-,  to  answer  J.  D.  gentleman,  one 

of  the  attomies  of  our  oourt,  before  us,  according  to  the  liberties  and 
privileges  of  such  nttornies  and  other  ministers  of  the  same  eovrt, 
from  time  whereof  the  memory  of  maa  is  not  to  the  contrary,  used 
and  approved  of  in  the  same,  of  a  plea  of  trespass,  and  also  <o 
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a  MR  of  the  said  J.  D.  to  be  exhibited  against  the  said  R.  R,  far  ;£— —  ' 

upon  promises,  according  to  tlie  custom  of  our  court  before  us,  and  tliat 
)'on  have  there  theD  this  writ. 

Witness,  Sir  Charles  Abbott,  Kut.  at  Westminster,  the day 

of——,  in  the year  of  our  reign. 

Ellbnborough  and  Markham. 
/.  D.  in  person.  [Date.] 

Bail  far  £ bg  affidanit  Jikd. 

N.  B.  If  the  writ  be  not  bailable,  leave  out  the  words 
in  italic. 

Middlesex,  to  wit  J,  D.  gentleman,  one  of  the  attornies  of  the  conri         No.  3 
of  oar  lord  the  king,  before  the  king  himself,  being  according  to  the  BeginDiDg  and 
liberties  and  privileges  of  the  same  coart  used  and  approved  of  in  the  end  of  decUra- 
same  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  ^®"  ^y  attorney, 
present  here  in  court  in  his  own  proper  person,  complains  of  R.  R, 
bebg  in  the  castody  of  the  marshal  of  the  Marshalsea  of  our  lord  the 
Dow.king,  before  the  king  himself,  for  that  whereas  (as  in  other 
eates,  add  pledges  at  the  end.) 

XVI.  Ca$es  in  Actions  against  Attorney.    K.  B. 

The  attorney  can  only  be  sued  by  bil]|  the  form  of  whichi  as  vary-  How  su^d. 
ing  in  the  beginning  from  a  common  declaration,  will  be   seen 
below.    Comerford  v.  Price,  Doi/g.  312. 

An  attorney  who  is  a  justice  of  the  peace  for  a  borough,  if  sued 
by  original  for  an  act  done  in  his  ofRce  as  a  magistrate,  may  plead 
his  privilege  in  abatement.    Duffy  v.  Oakes,  S  Taunt.  166. 

And  being  sued  by  bill  jointly  with  a  person  having  privilege  of 
parliament,  does  not  lose  his  privilege.  Ramsbottom  and  otiiers 
V.  Harcourt  and  another,  4  M.  Sf  S.  585. 

Four  days  time  for  pleading,  only  in  ail  <»ses  in  this  court,  coun-  xj^e  to  plead, 
try  as  well  as  town,  is  allowed.     Mann  v.  Fletcher,  one,  8cc. 
5  T,  R.  369.    And  see  page  147,  ante. 

The  defendant  is  to  be  charged  for  his  own  entries  only.  Charge  for  en« 

The  bill  maybe  filed  in  vacation,  and  he  must  pay  the  costs,  when  bill  may  be 
Waghome  v.  Fields,  one,  &c.  5  T.  R.  173.     Comerford  v.  Price,  filed. 
Houg,  313.  and  though  filed  in  the  vacation,   the  day  of  filing  it 
may  be  specially  inserted  in  the  memorandum.      Dodsworth  v. 
Bowen,  5  T.  R.  325. 

An  attorney,  sued  by  original,  pleaded  the  custom  of  this  court  When  sued  by 
to  be,  that  no  attorney  thereof  had  been  compelled  to  answer  to  an  original, 
original  writ,  then  went  on  to  state  wdess  he  had  been  first  fore^ 
judged  from  his  office  ;  this  being  the  custom  of  the  Common 
Pleas,  was  improperly  introduced,  but  held,  that  though  added  un- 
necessarily, the  plea  was  not  thereby  vitiated.  Stokes  r.  Mason, 
9  East,  424. 

An  attorney  in  custody  under  an  attachment  is  not  bailable  by  Where  cannot  be 
the  sheriff,   1  Str.  479;  but  be  is  bailable  before  a  judge.    Id.  ib.  ^^^^^  bytheibew 

On  motion  for  an  attachment  against  an  attorney,  a  full  aud 
clear  affidavit  of  facts  as  in  other  cases,  will  be  necessary. 

The  court  will  not,  on   the   last  day  of  term,  stay  proceedings, 
flor  grant  a  rule  nisi  for  an  attorney  to  answer  the  matters  of  ao 
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regalarly. 
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Beginning  and 
CODClUttiOD  of  bUl. 


No.  2. 

Form  of  special 
memoranduni 
wheo  bill  filed 
lo  vacation. 
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affidavit^  or  hear  cause  shewn  against  such  latter  motion.     Baily 
r.  Jones,  iChit,  R,  744.    See  tit.  Intbrrogatobies, jposf. 

See  sect.  xii.  ante,  Abstract  of  decisions  as   to  liabilities,  pri- 
vileges, &c. 

XVU.    PRACTICAL  DIRECTIONS 

A$  to  Action  against  Attorney,    K.  B. 

Engross  bill  on  parchment;  stamp  Ad.\  and  it  seems  the  engrossment 
of  the  bill,  as  well  as  of  the  copy,  must  be  fair  and  withaut  obliterations 
of  printed  counts,  Hartop  v.  Jukes,  one,  &c.  1  M.8fS.  709.  File  with 
the  clerk  of  the  declarations  ;  the  5s.  stamped  memorandum  or  minute 
of  retainer,  8fc,  being  previously  annexed, 

A  copy  of  the  bill  on  paper,  4d.  stamp,  fairly  engrossed  as  mentioned 
above,  must  then  be  delivered  at  the  defendant's  dwelling  or  office  of  bur 
nness  or  at  that  of  his  known  agent ;  but  who  may  refuse  to  receive  it. 

If  the  bill  has  been  filed  four  days,  exebuwely,  before  the  end  of  the 
term,  the  notice  to  be  indorsed  must  be  to  plead  in  four  days ;  if  it  be 
filed  after  that  time,  the  defendant  will  be  entitled  to  an  imparlance,  and 
he  need  not  plead  till  within  the  first  four  days  of  the  next  term. 

Note.  Only  four  days  to  plead  are  allowed  in  this  court, 
whether  town  or  country,  as  before  mentioned  in  the 
general  observations. 

Give  rule  to  plead;  and  demand  plea,  as  in  common  cases. 

In  short  titling  the  cause,  it  is  usual  to  add  afiet  ike  plaintiff  *s  er 
defendant's  name,  being  an  attorney,  "  Oent,  one,  ^c!* 

As  to  proceeding  on  the  part  of  an  attorney  defendant,  where  sued 
irregularly,  see  page  145,  ante. 

If  defendant  plead,  issue  as  in  other  cases* 

For  other  matters,  see  titles  ATTACH MENT,][for  Contempt,  ante  ; 
InterrooatorieS;  post, 

XVIII.  FORMS. 
In  Action  against  Attorn^,    K.  B. 

EUcnborough  and  Markham, 

term,  in  the year  of  the  reign  of  King  Geoi^ 

the  Fourth. 

Middlesex,  to  wit.  J.  D,  complains  of  R.  R,  gentleman,  one  of  the 
attornies  of  the  court  of  our  lord  the  now  king,  before  the  king  him- 
self, being  present  beje  in  court,  in  his  own  person;  for  that 
v^therbas  {as  in  other  ^ases)  and  therefore  he  brings  his  suit,  &c. 
[Beer  v.  Alleyn,  Andrs.  247.]  pledges,  d:c. 

— ,  Attorney  for  the  plaintiffl 
Defendant  in  person. 

In  the  King's  Bench. 

term  {the  tcrm'prior  to  filing  the  bill.) 

Be  it  remembered,  that  on  the day  of 


in  the 
year  of  the  reign  of  our  lord  the  now  king,  {the  day  the  bill  teas 

filed,  and  after  the  cause  of  action  accrued) brought  into  the 

office  of  the  clerk  of  the  declarations  of  this  court,  according  to  the 

course  and  practice  of  the  court,  his  certain  bill  against , 

gentleman,  one  of  the  attornies  of  this  court,  and  tiled  the  same  bill 


ATTORNEY;  XVlIf.  Forms,  K.B.;  XIX.  Cases-  151 

as  of-  term,  in  the  — —  year  of  the  reign  of  our  said  lord  the 

king,  which  said  bill  follows  in  these  words,  to  wit  (as  in  other  cases). 

Indorse  on  the  copy  to  be  delivered  to  the  defendant  thus  :— This  is  a         No.  3. 

trae  copy  of  a  bill  filed  against  you,  as' of  this  present term,  Notice  to  plead 

and  unlesa  you  plead  thereto  in  four  days  from  the  date  hereof,  (if  ^  ^  indoracd  on 

filed  in  vacation,  say  *'  within  the  first  four  days  of  next term")  *®^^* 

judgment  will  be  signed  against  you  by  default. 

No  charge  for  the  copy, 

George,  &c.  To  tne  judges  of  our  court  of  our  palace  of  West-  No.  4. 
minster,  and  to  every  of  them,  greeting:  Whereas,  according  to  the  Writ  of  pri?ilege, 
custom  of  our  court,  before  us  at  Westminster,  hitherto  used  and  ap-  J|^"P  ^Care  muit 
proved  of  in  the  same :  the  attomies  of  the  court  before  us,  whiut  be  taken  that  it 
they  are  prosecuting  or  defending  suits  and  actions  therein  for  their  be  directed  right- 
clieuts,  ought  not,  nor  have  they,  from  time  immemorial  been  used  to  'y* 
be  compelled  to  answer  before  any  of  our  justices  or  officers,  or  any 
other  secular  judges  whatever,  upon  any  pleas,  plaints  or  demands^ 
vhich  do  not  particularly  relate  to  us,  (pleas  of  freehold,  felonies,  and 
appeals  excepted)  save  only  before  us  by  bill  exhibited  in  our  said 
coart  before  us,  and  not  by  writ :  And  whereas  we  have  lately  re- 
Gcired  information  by  the  complaint  of  J.  D.  gentleman,  one  of  the 
attornies  of  our  said  court,  before  us,  that  several  ill-disposed  persons, 
intending  to  disquiet  the  said  J.D.  having  issued  forth  and  prosecuted 
out  of  our  court  of  our  palace  at  Westminster,  one  or  more  writ  or 
vrits,  returnable  before  you  in  the  same  court,  or  one  or  more  pre- 
cept or  precepts,  returnable  in  our  said  court  before  you,  or  one  of 
you,  against  the  said  J.  D.,  and  threaten  to  arrest  and  detain  him  in 
yonr  custody  thereupon  in  suita  which  do  not  relate  to  us,  or  pleas  of 
freehold,  felonies,  or  appeals,  whereby  the  said  J.  D,  is  unable  to  at- 
tend his  said  office  as  an  attorney  upon  several  affairs  and  suits  depend- 
ioe  in  our  said  court  before  us,  which,  if  it  be  permitted,  will  manifestly 
take  away,  and  be  not  only  in  derogation  and  diminution  of  the  juris- 
diction of  our  said  court  before  us,  and  the  liberties  and  privileges 
thereof,  but  also  to  the  great  detriment  of  the  saidJ.D.  and  his  clients ; 
and  because  we  are  willing  that  the  jurisdictions,  privileges,  and  cus- 
toms for  so  long  time  used  and  approved  in  the  said  court  before  us, 
should  be  inviolably  kept  and  observed,  we  command  you  and  every  of 
jou,that  you  desist  from  taking  the  said  •/.  D.  into  your  custody  upon 
any  writ  or  writs,  precept  or  precepts;  and  if  the  said  •/.  D.  be  de- 
tained in  your  custody  by  any  writ  or  writs,  precept  or  precepts,  other 
than  such  as  particularly  relate  to  us,  or  pleas  of  freehold,  felonies, 
and  appeals,  that  then  you  discharge  the  said  J,  D.  out  of  your  custody » 
and  suffer  him  to  go  at  large,  as  you  will  answer  the  contrary  at  your 
peril ;  and  that  you  inform  the  party  or  parties,  plaintiff  or  plaintiffs, 
in  the  said  writ  or  writs,  precept  or  precept^  named,  that  he,  she, 
or  they  may  prosecute  his,  her,  or  their  action  or  actions,  suit  or 
suits,  in  our  court  before  us,  by  bill  to  be  exhibited  to  us  in,  our  said 
court  before  us  at  Westminster,  against  the  said  J,  D.  if  he,  she,  or 
they  shall  think  it  expedient  so  to  do.  Witness,  Sir  Charles  Ab- 
bott, Knt.  &c.  . 

XIX.  Cases  in  Action  by  Attorney^  Plaintiff.    C.  P. 

An  attorney  of  this  court  may  sue  an  attorney  of  K.  B.  by  at- 
tachment of  privilege ;  but  if  of  the  same  court  the  proceeding 
must  be  by  bill.     Launder,  one,  Sec.  v.  Cokayn,  Bar.  44. 

Pledges  not  being  added  to  the  declaration,  not  error  nor  de- 
murrable.    Liuiehaltis,  ou%,  Sec.  against  Bosanquett^  liar.  162. 
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No.  1. 

precipe  for  at- 
tachment of  pri- 
vilege. 

No.  2. 

Attachment  of 
privilege. 

No.  3. 
Beginning  and 
end  of  deciara- 
tion. 


No.  4. 

Writ   of    en- 
qairy. 


XX.  PRACTICAL  DIRECTIONS 

As  to  Action  by  Attorney,  Plaintiff.   C.  P. 

The  first  proceeding  by  attorney  plaintiff  in  this  court  is  also  by  at- 
tachment  of  privilege,  which  is  the  same  as  that  of  K,  B. ;  the  return 
being  a  certain  day  in  term ;  but  it  must  have  fifteen  days  between 
the  teste,  and  return;  carry  same  with  precipe  to  the  prothonotary*s ; 
get  it  marked  by  the  clerk  of  the  toarrants:  nothing  paid  at  either  office  ; 
then  get  it  sealed,  pay  Id. 

If  bailable  pay  sheriff  of  London  or  Middlesex  for  vjorrant  4d. 

Engross  declaration  cm  4cf.  stanrp  paper;  file  or  deliver  same  with 
notice;  give  rule  to  plead  and  demand  plea,  as  in  common  cases. 

The  writ  of  enquiry  differs  somewhat.  See  Form,  No.  4,  mb- 
joined. 

Also  the  writ  of  capias  ad  satitfaoiendum.  See  Form,  No.  5,  tub- 
joined. 

XXL  FORMS 

Of  Action  by  Attorney,  Plaintiff.    C.  P. 
Same  as  K.  B.  mutoHs  mutandis. 


Same  as  K.  B.  mutatis  mutandis. 

[Court] 


the  Fourth. 


No.  5. 

The  like  of  writ 
of  eapwi  ad  Mitt- 
faeUmium. 


term,  in  the  - 


year  of  the  reign  of  King  George 


Middlesex^  to  i^it 


was  attached  hy  a  writ  of  onr  lord 


the  king,   of  privilege  issuing  out  of  the  conrt  here,   to  answer 

to — ,  gentleman,  one  of  the  attornies  of  the  court  of  our  lord 

the  king  of  the  Bench  here,  according  to  the  liberties  and  privileges 
of  the  same  court,  for  such  attornies  and  other  ministers  of  the  same 
court  time  out  of  mind  used  and  approved  in  the  same.  And  where- 
upon the  said  ■  in  his  proper  person  complains,  that  where- 
as, &o.  (as  .in  common  cases,  add  pledges  to  prosecute.)    See  tit  De- 

CLARATION,  pott. 

George,  &c.   To  the  sheriff  of  Middlesex,   greeting:   Whereas 

. ,  late  of ,  was  attached  by  our  writ  of  privilege 

issuing  out  of  our  court  here  to  be  before  our  justices  at  Westminster, 

to  answer  ,  one  of  the  attornies.  Sec,  (as  in  the  declare 

ation).    For  that  whereas,  &c,  (copy  the  whole  declaration)  to  the 

said '    ■       — ,  his  damage  of  £ ,  as  it  is  said,  and  it  was  in  such 

manner  proceeded  in  our  said  court  of  the  Bench,  that  (here  proceed 
as  in  a  common  writ  of  enquiry,  but  the  writ  tnust  be  returnable  on  a  day 
certain,  instead  of  on  a  general  return  day,) 

George,  &c.  To  the  sheriff  of ,  greeting :  Attach 

so  that  you  may  have  him  before  our  justices  at  Westminster  on 

■  next  after  ■■  — ,  to  satisfy  — ^ ,  gentleman,  one  of 

the  attornies  of  our  court  of  the  Bench  here,  £ ,  which  we   ad- 


judged to  the  said 


in  our  same  court,  before  our  justices  at 


Westminster,  for  his  damages  which  he  had  sustained  by  occasion  of 
a  certain  trespass  on  the  case  done  to  the  said  ^— —  atWest-^ 
minster,  in  your  county,  whereof  he  is  conTicted,  and  have  you  there 
this  writ.     Witness,  Sir  Robert  Dallas,  Knt.  at  Westminster,  the 


day  of 


in  the 


year  of  our  reign. 
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XXII.  Cases  in  Actions  against  Attorney.    C.  P. 

In  this  court  the  bill  can  only  be  filed  in  term  time.  See  2  SeL 
15,  and  Imp.  C.  P.  569.  ' 

When  an  attorney  is  forejudged,  the  suit  by  bill  is  at  an  end,  and 
the  plaintiff,  if  he  proceed,  must  proceed  as  against  an  indi£ferent . 
person.     Vincent  v.  Willoughby,  one,  &c.  Bar.  43. 

An  attorney  forejudged  maybe  restored  by  judge's  order,  on 
payment  of  debt  and  costs. 

But  by  R.  G.  IL  1 1  G.  11.  it  is  ordered,  that  from  and  after  the 
last  day  of  this  term,  where  any  bill  shall  be  filed  against  attorney, 
C.  P.  no  forejudger. shall  be  entered  against  him  thereupon  for  want 
of  appearance,  if  |he  action  be  laid  in  London  or  Middlesex,  and 
such  attorney  reaide  within  twenty  miles  of  London,  until  four  days 
after  notice  in  writing  of  filing  bill  to  attorney  or  his  agent,  or  left 
at  his  usual  place  of  abode,  and  a  rule  given  for  appearance  as 
usual ;  and  if  attorney  reside  above  twenty  miles  from  London,  or 
the  action  be  laid  in  any  other  county  than  London  or  Middlesex, 
then  no  forejudger  shall  be  entered  till  eight  days  after  notice  to  be 
given  as  aforesaid,  and  a  rule  to  appear  as  aforesaid ;  the  said  days 
to  be  exclusive  of  the  day  of  giving  such  notice. 

XXIIl.  PRACTICAL  DIRECTIONS 
As  to  Action  against  Attorney.    C.  P. 

Engross  bill,  4d»  stamp,  parclaneni:  proceed  to  the  court  C.P.  at 
Westminster,  and  give  same  to  one  of  the  criers,  who  gets  it  signed  bg 
tke prothonotary^,  and  then  calls  the  defendant  three  times  in  court;  pay 
crier  Is. ;  and  for  the  entries  charged  bg  the  prothanotarg,  viz.  Bd.  per 
theet,  or  2s.  each  count. 

After  which  annex  a  2s.  6d.  piece  of  parchment,  on  which  to  enter  ap^ 
pearance;  take  it  to  the  secondary,  who  will  give  a  rule  thereon  for  de^ 

fndant  to  appear;  file  it  with  prothonotary ;   pay  ,  then  give 

notice  in  writing  agreeably,  to  the  rule,  R.  G.    H.  .11  Cr.  II.  above 
stated.    See  iVb.  2,  Form  stdjoined. 

The  defendant  enters  his  appearance  with  the  prothonotary  ;  the  de- 
claration is  then  delivered,  which  is  charged  as  in  other  cases^  and  if  he 
plead,  make  up  the  issue.  Begin  with  the  memorandum  of  the  declare 
ation,  if  it  be  of  the  same  term  the  bill  was  filed,  but  if  not,  obtain  bill 
roll  at  the  prothonotary^s  for  the  term  of  which  the  bill  was  filed;  let  the 
declaration  be  entered  thereon  exactly,  and  enter  an  imparlance  over  to  the 
term  of  which  the  issue  is  to  be  entitled;  pay  prothonotaries  Bd.  per 
tkeet;  then  draw  the  issue,  which  is  also  entered  on  the  roll  the  term  in 
vihtch  the  issue  is  delivered;  ingross  it  on  a  4d.  stamped  paper.  See 
No.  6,  Form  subl<yined. 

But  if  the  defendant  do  not  duly  appear  a  forejudger  may  be  signed 
thus: 

Engross  the  bill  on  the  prothoiwtary^s  roll,  which  is  to  be  had  at  the 
office;  completely  enter  the  memorandum  and  bill  tliereon,  and  at  the  end 
of  same  add  the  forejudger*     See  Form  No.  7,  stdgotHed. 

The  same  proceedings,  or  an  incipitur  thereof,  are  then  to  be  engrossed 
on  paper;  lOs.  stamp;  take  roll,  and  paper  to  the  prothonotary's ;  pay  2s.: 
then  to  the  clerk  of  the  warrants,  to  strike  defendant  off  the  roll;  pay 
1«.  4(f.;  he  will  sign  the  paper  and  keep  tlie  roll. 

The  defendant  being  now  no  longer  privileged,  he  is  to  be  proceeded 
ogainst  by  a  new  suit. 
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As  to  further  proceedings  on  the  part  of  an  attorney  defendant  where 
sued  irregularly^  see  page  146,  ante. 

XXIV.  FORMS 

In  Action  against  Attorney.    C.  P. 
No.  1.         [Court.] 
Beginning  and         term,  in  the year  of  the  reign  of  Ring  George 

ending  of  the  bill  Uj^  Fourth. 

C.  p.  To  the  justices  of  our  lord  the  king  of  the  Bench.    Middlesex,  to 


vfii.    — —  by .  hit  attorney,  complains  of 


gentleman,  one  of  the  attornies  of  the  court  of  our  lord  the  king  of 
the  Bench,  present  here  in  court  in  his  proper  person,  for  that 
iVHEREAS  (the  same  as  any  other  declaration)  but  instead  of  "  And 
therefore  he  brings  suit/'  eondude  with  *'  And  therefore  he  prays 
relief."    {Add  pledges.) 

A  memorandum  for  the  plaintiff  on  a  6«*  etamp  is  to 
be  filed  at  tne  same  time. 
No.  2.         [Court.] 

Notice  to  plead'  ■  ,  plaintiff** 

thereon.  and 

,  gentleman,  one,  &c.  defendant. 

Take  notice.  That  a  bill  was  this  day  filed  in  the  prothonotariea 
oflBce,  in  Tanfield*court,  in  the  Inner  Temple,  London,  against  you 

as  of  this  present term,   at  the  suit  of  the  above  plaintiff 

— — in  an  action  of  trespass  on  the  case  on  several  prcMnises, 

wherein  the  plaintiiT  lays  his  damage  to  £ ,  and  unless  you  ap- 
pear to  the  said  bill  in  four  days  {if  in  the  camniry^  and  above  twenty 
mileSf  eight  days)  from  the  date  hereof,  yon  will  be  forejudged  the 

court.    Dated  the  — ^  day  of ,  18 — 

Your's,  &c. 
To  Mr. ,  the  

above  defendant  attorney  for  plaintiff. 

No.  3.        [Court.] 

Beginning  and term,  in  the  ■  —  year  of  the  reign  of  King  Greorge 

ending  of  dedar-  the  Fourth. 

^^■*^°*  Middlesex,  to  wit.    Be  it  remembered.  That  on  the day 

of        "■    ,  (the  day  the  biU  was  filed)  in  this  same  term , 

came  here  into  court  by ,  his  attorney,  and  exhibited  to  the 

justices  of  our  lord  the  king  here,  his  certain  bill  against , 

gentleman,  one  of  the  attornies  of  the  court  of  our  lord  the  king  of 
the  Bench,  present  here  in  court,  in  his  proper  person,  the  tenor  of 
which  said  bill  follows  in  these  words :  to  wit.  To  the  justices  of  our 

lord  the  king  of  the  Bench.    Middlesex  (ss) (p^VH  ^^  ^^^  ^^ 

the  end,  with  the  pledges  verbatim.) 

No.  4.  Same  as  in  the  King's  Bench. 

Notice  to  plead 
thereon. 

No.  5.  George,  &c.     To  the  sheriff  of  Middlesex,  greeting :   Whereas 

Writ  of  enquiry     ,  by ,  his  attorney,  came  into  our  court  before  our 

against  attorney,  justices  at  Westminster,  and  exhibited  to  our  said  justices  his  bill 

against  — — ^ — ,  gentleman,  one  of  the  attornies  of  the  court  of  the 
Bench,  present  in  our  said  court  in  his  proper  person,  of  a  plea.  For 
that  {proceed  with  the  declaration)  to  the  damage  of  the  said 

of  ;£ ,  as  it  is  said,  and  it  was  in  such  manner  proceeded  in  our  said 

court  of  the  Bench ;  (proceedas  in  a  common  enquiry,  making  the  return 
on  a  day  certain,  instead  of  a  general  return  day.) 
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[Coort] 

term,  in  the  ■     ■  year  of  the  reign  of  King  George         -Wo*  ^« 

the  Fourth.  Entry  of  issue 

TT      *  !•  'M.  .»  .       .  <.  1  joined  in  a  term 

Heretofore,  as  it  appeareth,  in  the  term  of last  past,  on  subsequent  to  the 

the roll  it  is  thus  contained;  Middlesex,  to  wit.  Be  it  remem-  term  of  which  bill 

bered,    that  on  the in  this  was  filed. 

same  term,  ^— came  here  into  court  by ,  his  attorney, 

and  exhibited  to  the  justices  of  our  lord  the  king  of  the  Bench  here, 

his  certain  bill  against ,  gentleman,  one  of  the  attornies  of 

the  court  of  our  said  lord  the  king  of  the  Bench,  present  here  in 
court  in  his  proper  person,  the  tenor  of  which  said  bill  followeth 
in  these  words,  to  wit.  To  the  justices  of  our  lord  the  king  of  the 

Bench,  Middlesex,  to  wit, complains  of  ■  — ,  gentle- 

aao,  (flale  the  bUl  verbatim,  with  the  pledges). 

And  the  said ,  in  his  own  person,  comes  and  defends  the  Imparlance^  &e* 

wrong  and  injury,  when,  &c.  and  prays  leave  to  imparl  thereto  here 
nntil       ■  {thefirstdayofterm)  in  this  same  term,  and  he  hath 

it,  &c.  at  which  day  come  here»  as  well  the  said  — by  his  said 

attorney,  as  the  said  —  in  hia  own  person;  and  the  said • — 

prajs  that  the  said may  answer  his  said  bfll,  &c. ;  and  the 

said— — « ,  as  before,  defends  the  wrong  and  injury,  when,  &c. ; 

and  says,  that  he  did  not  undertake  and  promise  in  manner  and  form 
as  the  said  ■     hath  above  thereof  complained  against  him,  and 

of  this  he  puts  himself  upon  the  country,  &c.;  and  the  said doth 

the  like,  &c.  Therefore  the  sheriff  is  commanded  that  he  cause  to 
come  hero  on  — — -  next  after—,  twel?e,  &c.  by  whom,  &c« 
and  who  neither,  &c.  because  aa  well,  dro. 

[Court.]  ^ 

■  term,  in  the year  of  the  reiirn  of  King  George  ^    ^®;  7* 

thePourlh.  f^."''"^ 

Middlesex,  to  wit.    Be  it  remembered,  that  on  the day 

of  .1  ^  in  this  same  term,  ■  came  here  into  court  by  T.S. 

his  attorney,  and  exhibited  to  the  justices  of  our  lord  the  now  king 

of  the  Bench  here,  his  bill  against ,  gentleman,  one  of  the 

attornies  of  the  court  of  our  said  lord  the  now  king  of  the  Bench  here, 
present  here  in  court  in  his  proper  person,  in  a  plea  of  trespass  on 
the  case,  the  tenor  of  which  said  bill  followeth  in  these  words,  to  wit. 
To  the  justices  of  our  lord  the  king  of  the  Bench,  Middlesex,  to 

wit, ,  by his  attorney,    complains  of  , 

gentleman,  (state  the  whole  bill  down  to)  **  and  therefore  he  prays 
relief,  &c."  (and  add) 

C     John  Doe, 
Pledges  for  prosecuting,  <  and 

(  Richard  Roe. 

Whereupon  the  said    ■  — ,  being  solemnly  called,  came  not, 

therefore  he  standeth  forejudged  from  exercising  his  office  of  attorney    , 
of  this  court  for  his  contumacy,  &c. 

George,  &c.     To  the  sheriff  of  — — — — ,  greeting :  Attach ,         No.  8. 

gentleman,  one  of  the   attornies  of  the  court  of  Common  Bench,  so  Form  of  attach. 

that  you  have  him  before  our  justices  at  Westminster,  on tempt  allaSrt'at- 

next  after to  answer  us  of  and  concerning  those  things  which  torneyC.  P. 

shall  then  on  our  behahf  be  objected  to  him,  and  have  you  there  this 
"writ.    Witness,   Sir  Robert  Dallas,   Knt.  at  Westminster,  the 
day  of ^  iix  the year  of  our  rciga. 


[Court] 
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No.  9. 

Form  of  interro-        • 

ptories  to  be  ex-  the  Fourth, 
liibited  to  attor- 
ney. 
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term,  in  the 


[Title  cause.] 
year  of  the  reign  of  King  George 


f     Interrogatories  to  be  administered  to 


-of. 


against  >  gentleman,  one  of  the  attornies  of  the  court  of  our  lord 
•J  the  now  king  of  the  Bench,  at  Westminster,  touching  and 


concerning  a  contempt,  supposed  to  be  committed  by  him  against 
the  said  court  (or  as  the  case  may  be). 

(Here  interrogaiories  m  the  common  form  are  to  he  inserted,  and  at  the 
foot  thereof,  the  jurat  is  to  be  toritten  thus.)  The  above-named 

was  sworn  the day  of ,  in  the  year  ■     ,  true  answer 

to  make  to  such  questions  as  shall  be  asked  him  on  his  examination  on 
the  above  ioterrogatories,  before  me  at  mj  chambers  in  Serjeant's  InUi 
Chancery-lane. 

(Signed) 

ATTORNEY-GENERAL.  Mentioned  in  this  place  to  intimate 
to  the  practitioner,  that  actions  for  the  recovery  of  penalties  on  the 
revenue  laws  must  be  commenced  and  prosecuted  m  the  name  of 
the  attorney-general,  or  other  oflScer  of  the  revenue;  as  to  cus- 
toms and  excise,  see  the  26  G.  III.  c.  77*  5.  13  ;  as  to  penalties 
on  the  lottery  acts,  see  36  G.  III.  c.  104.  s.  38. ;  in .  i^pect  of 
penalties  on  the  acts  relative  to  the  stamp  duties,  see  44  G.  III. 
€.  98.  «.  10. 

Aacieotly  wbat    ATTORNMENT.    Aucieutly  attornment  signified  the  consent  of 

the  tenant  to  the  grant  of  the  seignory ;  but  this  is  rendered 
obsolete  and  almost  useless  by  the  4  Ann.  c.  16.  s.  9*  and  by 
other  statutes. 

In  its  modem  acceptation,  it  may  be  said  to  be  an  acknowledg- 
ment signed  by  a  person  in  possession  of  premises  under  a  former 
landlord,  of  the  right  of  another  landlord.    Attornment,  in  a  strict 
sense,  since  the  above  statute  of  Anne,  b  wholly  unnecessary  to  a 
plaintiff's  title.      Moss  v.  Gallimore,  1  Doug.  279*   and  also, 
notwithstanding  the  case  in  Shower  alluded  to,  £  Doug.  681,  n. 
The  attornment  is  signed  by  one  or  more  tenants,  in  order  that 
sheriff's  fees,  poundage,  8cc.  may  be  saved  the  lessor  of  the  plain- 
tiff in  ejectment,  who  otherwise  would,  on  obtaining  judgment 
in  ejectment,  be  obliged  to  issue  a  writ  of  possession. 
See  tit.  Ejectment,  posi. 

FORM* 

Be  it  remembered,  that  we  whose  names  are  hereunder  written 
being  the  several  tenants  in  possession  of  the  premises  in  question  in 

this  cause,  situate  and  being  in  the  parish  of  • ,  in  the  county 

of ,  do  hereby  severally  attorn  tenants  to of  ■, 

the  lessor  of  the  plaintiff  in  this  cause,  for  such  parts  of  the  said  pre- 
mises as  are  in  our  respective  possessions ;  and  we,  and  each  and  every 
of  us,  have  this  day  severally  paid  to  the  said  •— —  the  sum  of  It.  upon 


Modem  accepta- 
tion. 


*  I  have  purposely  settled  this  form 
RO  tlist  it  be  coDstmed  an  attornineiit, 
merely.    Should  the  wordi  in  italic  be 


added,  an  agreement  stamp  might  be 
necessary. 
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roch  attornment,  on  aqconnt  and  in  part  of  the  rent  due  and  to  become 
dae  from  as  severally  and  respectively,  for  and  in  respect  of  the  said 
premises,  and  voe  do  »everaUy  and  respectively  become  tenants  tliereof 

to  the  said  — —  from  the day  of last  past.   As  witness 

oar  hands,  this  — day  of  '  '  — ,  in  the  year  of  oar 

lord 

Witness  (Signed) 

AVERMENT,  Writ  of.  A  writ  for  which  the  alias  distringas, 
or  qvtare  clausum  fregit,  or  proceeding  by  original  writ,  seems 
to  be  a  substitute.  See  titles  Original,  Quare  Clausdm 
Freoit,  post. 

AVOIDANCE,    See  tit.  Replication,  post. 
AVOWRY.    See  tit.  Replevin,  post. 

AUDITA  QUERELA.     Comyn's  Digest,  and  Bacon's  and  Finer's  What, 
Abri^ments,  will  afford  information  upon  this  almost  obsolete 
writ. 

An  action  of  the  most  remedial  nature,  invented  lest  in  any  case 
there  might  be  an  oppressive  defect  of  justice,  where  the  party  has 
a  good  defence,  but  has  neglected  to  talce  advantage  of  it  in  the 
oidinary  course.  SBl.  Com.  405. 

And  it  is  of  common  right.  Nathan  and  another  v.  Giles 
and  another.  5  Taunt.  558. 

A  case  of  audita  querela,  viz.  Lord  Porchester  v.  Petrie,  oc- 
curred within  these  uiirty  years;  a  note  of  the  proceedings  on 
which  will  be  found,  2  oaund.  148.  b. 

The  indulgence  now  shewn  by  courts  in  granting  summary  relief 
upon  motion  in  cases  of  evident  wrong,  has  almost  rendered  useless 
the  writ  of  audita  querela,  and  driven  it  quite  out  of  practice. 
3  Bl.  Com.  405.  Ld.  Raym.  439. 

Notwithstanding  the  high  authority  on  which  this  observation  is 
founded,  audita  querela  has  been  entertained  in  C.  P.,  and  the 
parties  went  to  trial  thereon,  and  after  verdict  the  defendant  moved 
in  arrest  of  judgment ;  but  the  court  held,  that  he  ought  either  to 
have  demurred  at  the  time  of  tiling  the  writ  of  audita  querela,  or 
if  the  verdict  were  given  against  him«  that  he  should  bring  a  writ 
of  error,  or  that  he  should  move  for  a  new  trial.  Giles  and  another 
V.  Nathan  and  another,  1  Marsh.  296.  5  Taunt.  558.  S.  C. 

Bail  being  fixed  with  the  debt,  and  having  paid  it,  sue  the  prin- 
cipal, and  obtain  judgment,  after  a  commission  of  bankrupt  has 
issued  against  him,  but  before  he  has  obtained  his  certificate. 
After  be  obtains  it,  the  bail  in  the  second  action  apply  to^  be 
exonerated,  on  the  ground  that  the  plaintiffs,  the  bail  in  the  original 
action,  might  prove  their  debt  under  the  commission  by  virtue  of 
Stat,  49  G.  III.  c.  121.  s.  8.  The  court  of  C.  P.  refused  to  in- 
terfere summarily,  but  left  the  bail  to  their  writ  o^  audita  querela. 
Hewis  V.  Mott,  Dalby  v.  Same,  2  Marsh.  37.  S;  C.  not  S.  P« 
6  Taunt.  329. 
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But  it  seems,  that  wherever  the  writ  of  audita  querela  may 
relieve  the  defendaut,  the  court  will  afford  him  such  relief  without 
putting  him  to  this  writ.  Giles  and  another  v.  Nathan  and  another, 
1  Marsh.  296.  And  see  Lister  v.  Meredith,  I  B.SfP.  42.  S.  P. 

And  where  the  relief  is  questionable,  the  defendant  cannot  move 
in  arrest  of  judgment,  but  must  either  demur  at  the  time  of  filing 
the  writ  of  audita  querela,  or,  if  the  verdict  be  given  against  him, 
roust  bring  a  writ  of  error,  or  move  for  a  new  trial.  Giles  o. 
Nathan,  1  Marsh.  296. 

Still,  a  general  outline  of  the  practice  may  not  be  unacceptable 
to  the  practitioner,  though  it  is  very  unlikely  that  in  a  practice 
almost  obsolete,  he  would  entirely  trust  to  his  own  researches. 

The  writ  of  audita  querela,  where  the  record  upon  which  it  is 
founded  remains,  is  judicial ;  F.  N.  B.  105,  b.  but  it  may  also 
issue  out  of  Chancer}',  it  is  then  original. 

PRACTICAL  OBSERVATIONS. 

JTie  writ  of  andita  querela  is  bespoken  of  the  cursitor,  on  a 
precipe  containing  the  names  of  the  parties.  It  is  allowed  only  in  open 
court ;  the  secondary  indorses  an  allocator  thereon  in  court. 

If  the  party  be  in  actual  custody  on  the  first  arrest^  he  mutt  first  put 
in  oail ;  of  this  he  must  give  due  notice  in  the  usual  manner  to  the  op- 
posite party.  See  tit.  Bail,  post^  Four  bail  are  necessary.  See  Form 
subjoined.    Stamp,  &s. 

The  release  or  other  instrument  upon  which  the  motion  for  the  writ  is 
founded,  must  be  duly  proved  in  open  court ;  which  being  danCf  and  the 
bail  allowed,  a  supersedeas  will  be  granted. 

If  the  plaintiff  in  the  audita  querela  be  in  custody  on  the  execuHm, 
he  cannot  be  bailed  until  the  defendant  shall  have  pleaded,  unless  kebean 
infant. 

The  writ  being  granted,  a  process  issues ;  if  the  writ  be  founded  on 
the  record,  and  the  party  be  in  custody  on  execution,  the  process  is  by 
scire  facias ;  if  founded  on  matter  of  fact,  and  the  party  not  in  custody, 
the  process  is  a  venire  facias,  and  on  default  tliereon  a  distringas  ad 
infinitiim. 

If  the  first  tuit  were  by  original,  the  teste  and  return  must  be  as  by 
original  writ;  alitor,  if  by  bill;  seven  days  betwixt  the  teste  and  return 
of  each  scire  facias  sufficient:  the  defendant  in  the  audita  querela 
must  be  warned  to  appear. 

On  the  appearance  of  the  defendant,  the  plaintiff  declares ;  the  writ 
of  audita  querela  is  recited  in  the  declaration,  as  in  declaring  on  a 
scire  facias. 

7%e  whole  matter  of  the  record;  /Aegravemen;  the  award  of  the 
scire  facias  or  venire;  the  recognizance  of  bail,  (if  any):  the  return  to 
the  scire  facias  or  venire ;  and  lastly,  the  diefendan£s  appearance,  are  set 
out  in  the  entry  of  the  declaration. 

If  the  defendant  confess  the  matter  alleged,  judgment  and  discharge 
are  pronounced  for  the  plaintiff;  otherwise  the  cause  goes  on  to  issue 
as  in  other  cases. 

No  damages  or  costs  are  given.  Dyer,  194,  a. 

If  however,  the  money  be  paid  over  in  the  first  action,  it  seems 
doubtful  whether  even  audita  querela  will  lay. 
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FORM. 


year  of  King 


is  de- 


En  the  Ring's  Bench. 

term,  in  the  ■ 

George  the  Fourth. 

.  to  wit.    R.  R.  of 

livered  on  bail  to  prosecate  with  effect  a  writ  of 
audita  querela  f  brought  by  him,  to  be  discharged  of 
and  from  a  judgment  given  against  him  in  the 
court  of  our  lord  the  king,  before  the  king  himself, 
[or,  "  bf  the  Bench,"  as  the  case  may  be] 
at  the  suit  of  one  J.  D.  for  ■  pounds  of 

debt,  and  for  damages,  costs,  and  charges  to 

X.  Y.  of 

U^  W.  of 

T.  V.  of 

and 

R.  S.  of 


Form  of  the  re- 
cognizance of 
bail  on  aifdtia 
querela. 


P.  Q.  Attorney. 


AUTER  ACTION  PENDENT.  Jnother  action  for  the  same 
cause  of  action  pending.  If  it  shall  happen  that  a  plaintiiF,  be- 
fore the  termination  of  process  already  commenced,  founded 
upon  an  «arlier  cause  of  action^  shall  issue  and  proceed' upon  a 
second  process,  founded  upon  the  same  cause,  the  defendant  may 
plead  that  fact ;  and  if  true,  he  will  obtain  judgment  that  the  se- 
cond bill  or  writ,  as  the  case  may  be,  will  be  quashed ;  but  being 
pleaded  in  abatement,  the  plaintiff  does  not  pay  costs. 

AUTHORITY  OF  LAW.  Tbb  may  be  pleaded  in  justification 
in  an  action  of  trespass. 

AWARD.  And  see  tit.  ArbitratioK,  ante,  p.  67.  The  practice 
and  mttch  of  tiie  law  respecting  award  will  already  hare  appeared 
under  title  Arbitration,  to  which  reference  is  above  made.  But 
tlie  following  cases  bearing  more  upon  award  particularly,  than 
upon  arbitration  generaUy  may  well  find  insertion  under  this  title. 

If  all  matters  iu  difference  in  the  cause  are  agreed  to  be  referred 
to  an  arbitrator,  and  the  associate  by  mistake  draw  up  the  order 
of  refierenoe  generally,  as  to  all  matters  in  difference  between 
tbe  parties,  it  cannot  be  amended,  but  the  parties  must  go  down 
to  another  trial.    Raw*tree  v.  King,  5  J.  B.  Moore,  l67. 

When  a  rule  to  shew  cause  is  obtained  in  the  court  of  K.  B.  to 
set  aside  an  award,  the  several  objections  thereto  intended  to  be 
insisted  upon  at  the  time  of  making  such  rule  absolute,  must 
be  stated  in  the  rule  to  shew  cause.  JR.  £.  2  G.  IV.  4  B.tf  A. 
539. 

If  an  objection  to  the  stamp  be  not  alleged  as  a  ground  for  ob- 
taining a  rule  to  shew  cause  to  set  aside  an  award,  the  court  will 
not  suffer  it  to  be  relied  upon  afterwards  when  cause  is  shewn, 
liddell  V.  Johnstone,  H.  38  G.  111.  K.  B.  2  Tidd,  874. 

Where  the  defendants  in  an  extent  in  aid  withdrew  their  plea, 
aad  suffered  judgment  to  be  entered  up  upon  an  agreement  to  sub- 


Where  order  of 
reference  cannot 
be  amended. 


What  to  be  stated 
in  rale  nisi  for 
tettinc  asido 
aiffarcL 


Wbat  omission 
material. 


What  tantamount 
to  a  content  to  an 
enlargement  of 
time. 
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"Where  enlarge- 
ment   of  time 
■lade  too  late* 


At  to  revocation* 


Vbere  death  of 
arbitrator  opens 
Ihecauae. 


l^liatiminaterial« 
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niit  to  arbitration  the  question  of  the  amount  of  what  was  due  to 
the  prosecutor,  provided  the  award  was  made  by  a  given  time, 
and  the  arbitrator  did  not  make  his  award  till  after  the  expiration 
of  a  future  period,  to  which  it  had  been  agreed  to  extend  the  time, 
and  where  the  conduct  of  the  defendants,  and  a  letter  written  by 
their  solicitor,  were  held  equivalent  to  a  consent  to  extend  the  time; 
and  that  therefore  the  Court  of  Exchequer  refused  to  set  aside  the 
judgment  and  the  proceedings  thereon,  and  the  award,  and  allow 
the  defendants  to  plead  to  the  exteat,  see  the  King,  (in  aid  of 
Mytton)  V.  HiII,^7  Price,  636. 

Where  the  arbitrator  had  power  to  enlarge  the  time  for  making 
his  award  under  the  order  of  Nisi  PriQs,''Qnd  the  indorsement  was 
dated  on  a  day  subsequent  to  the  expiration  of  the  time  originally 
ffiven  for^  making  the  award,  the  court  discharged  a  rule  nisi 
for  an  attachment  for  non-performance  of  the  award.  Good  v. 
Wilks,  H.  56  G.  III.  K.  B.  2  Tidd,  859., 

After  issue  joined,  and  notice  of  trial  given,  a  cause  was  refer- 
red. It  appeared  doubtful  on  affidavits  whether  the  award  was 
made  previous  or  subsequent  to  a  revocation  of  the  submission. 
The  court  refused  to  stay  proceedings,  but  left  the  defendant  to 
plead  the  award.     Lowes  v.  Kermode,  8  Tauni.  146. 

Where  a  cause  was  referred  by  order  of  Nisi  Prius,  and  the 
plaintiff  became  bankrupt  after  the  reference,  but  before  the 
making  the  award,  held  to  be  no  revocation  of  the  submission. 
Andrews  v.  Palmer,  4B.Sf  A.  250. 

Where  a  cause  was  referred  to  arbitration  under  a  judge's  order, 
and  one  of  the  parties,  before  the  award  was  published,  and  before 
the  judge's  order  was  made  a  rule  of  court,  revoked  his  submission, 
the  arbitrator  having  made  an  award  notwithstanding  this  revoca* 
tion,  the  court  set  aside  the  award,  although  the  judge's  order  bad 
been  made  a  rule  of  court  before  any  application  to  set  aside  tlie 
award.    Clapham  v.  Higham,  1  Bing.  87. 

An  award  against  trustees  and  guardians  of  an  infant,  tenant 
for  life  of  the  realty,  who  died  before  die  award  was  made,  is  not 
binding.    Bristow  v.  Binns,  S  D.Sf  R.  184. 

Where  a  plaintiff  obtained  a  verdict  subject  to  a  reference,  and 
the  arbitrator  died  before  making  his  award,  and  the  parties  agreed 
that  another  should  be  substituted  in  his  stead,  and  one  of  them 
fifterwards  objected  to  such  substitution ;  C.  P.  refused  to  interfere, 
as  the  death  of  the  arbitrator  bad  the  effect  of  opening  the  cause, 
and  as  execution  could  not  be  sued  out  on  the  verdict  t>n  account 
of  such  death.  Harper  v.  Abrahams,  4  J.  B*  Moore^  S. 

An  action  of  ejectment  was  referred  to  arbitration,  and  the  re- 
ference which  was  confined  to  that  potion  stated,  that  if  the  arbi- 
trator should  award  that  the  plaintiff  had  any  cause  of  action,  he 
should  have  costs  as  in  a  court  of  law.  TKe  arbitrator  by  his 
award  directed  the  defendant  to  deliver  up  the  premises,  and  pay 
the  costs  of  the  action,  and  i^  sum  of  money  to  the  pkdntiff  for 
the  loss  of  rent  during  the  time  the  defendant  held  possession. 
He  also  directed  the  parties  to  execute  general  mutual  releases.  , 
On  a  motion  for  an  attachment  against  the  defendant  for  the  sum 
awarded  to  the  plaintiff,  held  that  the  award  was  in  that  respect 
good,  although  the  arbitrator  did  not  find  in  terms  that  the  plaintiff 
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had  any  cause  of  action;  and  also,  that  if  the  award  were  bad  ai 
to  the  direction  of  mutual  releases,  that  would  not  vitiate  the  whole 
award.     Doe,  d.  Williams  v.  Richardson,  8  Taunt.  697. 

Six  partners  entered  into  two  bonds  of  submission  to  arbitration  :  Where  action 
in  the  one  three  gave  a  joint  and  several  bond  to  the  other  three,  "*y  ^  brought 
conditioned  for  the  due  performance  of  the  award,  and  the  latter  oSugo* jT  in^bond 
gave  a  similar  bond  to  the  three  former.    The  arbitrator  awarded  for  reference, 
that  one  of  the  three  former  should  pay  a  certain  sum  to  one  of  *^??}  °?j?  ®^ 
his  co-obligors.     In  an  action  of  debt  on  the  award  brought  bj  i^^Uie  sme  bo^« 
the  one  agabst  the  other  alone  :  Held,  that  be  might  recover  the 
sum  awarded.     Winter  v.  White,    S  J.  jB.  Moore,  674.    S.  C. 
1  Brad.  Sf  Bing.  350. 

If,  upon  a  referen<ie  of  actions  in  this  court,  and  award  of  a  Where  court  re* 
sum  to  be  paid  by  each  party,  the  party  entitled  to  the  larger  Sum,  '"•®^  Intcrfet- 
sues  in  K.  B.  in  order,  to  make  the  defendant's  set-off  subject  to  n^g  u^^iu  ^  ^^^ 
the  lien  of  bis  attorney  for  his  costs,  C.  P.  will  not  interfere  to 
enforce  the  set-oif,  nor  will  they  order  the  award  to  be  delivered 
up.    Syraoods  v.  Mills,  8  Taunt.  526. 

Application  may  be  made  to  the  courts  for  setting  aside  an  CoDoiiion  of  ar- 
award,  upon  the  ground  of  collusion,  or  gross  misbehaviour  of  bitiators  ground 
the  arbitrators.  Sturt  v.  Moggridge,  E.  43  G.  IIL  K.  B.  2  Tidd,  a^wd""'  ***"** 
879. 

The  arbitrator  to  whom  an  action  on  the  case  for  a  fraudulent  Contradictioii 
representation  of  the  circumstances  of  jt.  was  referred,  acquitted  ^bcrrin  abo  a 
the  defendant  of  the  collusion  thereby  imputed,  and  of  all  fraud  S**^^^* 
io  the  representation,    the  subject-matter  of  complaint  in  such 
action ;  but  feeling  himself  compelled  by  adjudged  cases,  which 
he  mentioned,  to  decide  that  the  knowledge  of  the  falsehood  of  the 
thing  asserted  was  in  itself  fraud  and  deceit,  he  awarded  in  favour 
of  the  plaintiffs.    The  court  set  aside  the  award  on  the  ground  that 
the  arbitrator  had,  on  the  face  of  it,  acquitted  the  defendant  of 
fraud  and  deceit.    Ames  and  others  t^.  Milward,  8  Taunt.  637* 

If  arbitrators,  having  proceeded  in  a   reference,    inform   the  Where,  after 
defendants  present  at  the  meeting,  that  they  would  suspend   their  r*}5V^*i"*"***, 
proceedings  till  books  of  account  had  been  referred  to,  and  they  bUrator  makes' 
afterwards  made  an  award  in  his  absence,  without  examining  such  hU  award,  it  shall 
books:  Held  to  be  a  good  ground   for  setting  aside  the  award,  be  set  aside. 
Pepper  v.  Gorham,  4  J.  B.  Moore,  148. 

On  a  motion  respecting  an  award  of  commissioners  under  aji  Obscurity,  where 
inclosura  act,  K.  B.  said,  "  we  may  punish  upon  this  if  there  be  "*•  oJ>jectioir. 
any  corruption,  or  enforce  its  execution  by  mandamus ;  but  we 
are  not  to  interpret  or  set  aside  these  awards  upon  complaint  of 
tlieir  obscurity.  Sic."      Case  of  the  Over  Kellet  Inclosure  Act, 
H.  38  G.  III.  K.  B.  2  Tidd,  875. 

C.  P.  refused  to  set  aside  an  order  of  Nisi  Prius,  referring  a  Where  attorney 
cause  to  arbitration  on  an  affidavit  by  defendant  that  she  desired  ^^^  *•  "" 
her  attorney  not  to  refer.     Ex  parte  Lady  Turner,  If  .  £  G.  IV. 
C.  P.    Fibner  v^  Delver,  3  Taunt.  486.      Griffiths  v.  Williams, 
ir.  B.  711.  S.  P. 

By  an  order  of  reference,  all  matters  in  difference  in  a  cause  Where  not  ilaal, 
between  A.  and  B.  were  referred  to  an  arbitrator,  and  by  a  subse-  ^*^ 
qiient  order  C.  was  made  a  party  thereto,  and  it  was  directed  that 
all  matters  in  difference  between  A.  B.  and  C.  should  be  refened 
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im 


Vrik^n  award  by 
barrif  ter  contrary 
to  law. 


IHiere  not  set 
aiide,  unless  for 
error  upon  face 
of  award. 


Nor  being 
foonded  on  an 
indictment. 


Nor  for  not  spe- 
cifying for  what 
Slim  jndgmenty 
&c. 


Where  court  will 
interfere  to  com- 
pel another  refer- 
ence. 


But  not  where 
objections  to 
award  are  plead« 
able. 


Aa  topoftt. 
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to  tii0.  same  arbitrator,  and  that  the  costs  of  tbe  suit  should  abide 
the  event  of  the  award.  The  arbitrator  made  two  awards ;  in  one 
of  which  he  awarded  that  A.  was  indebted  to  J5.  without  meDtion- 
ing  C,  and  in  the  other,  that  A*  was  indebted  to  C,  without 
mentioning  J5. :  Held,  that  both  these  awards  were  bad,  as  he  had 
not  decided  all  the  matters  in  difference  between  all  the  parties. 
Winter  V.  White,  2  J.  B.  Moore,  723. 

Even  where  matter  of  law  alone,  and  no  matter  of  fact  is 
referred  to  a  barrister,  the  court  will  not  set  aside  an  award  made 
by  him,  on  the  ground  that  it  is  contrary  to  law,  unless  the 
illegality  appear  upon  the  face  of  the  award.  Cramp  v.  Symons, 
1  Bing.  104. 

Where  the  law  and  fact  are  referred  to  an  arbitrator,  the  award 
will  not  be  set  aside,  unless  there  appear  to  be  error  in  tbe  law 
upon  the  face  of  it.  Doe  v.  Thompson,  1  Chii*  R.  674.  n.  , 
An  award  cannot  be  set  aside  on  the  ground  that  the  arbitrators 
have,  decided  contrary  to  law,  unless  the  law  be  clear  upon  the 
subject,  therefore  the  coiut  refused  to  set  aside  an  award,  as  witli 
reference  to  the  circumstances  of  the  case,  it  was  not  inconsistent 
with. any  principle  of  law.  Richardson  v.  Nourse,  SB.l$A.  257. 
.  K.  B.  will  not  entertain  an  application  for.  setting  aside  an 
award,  founded  upon  an  indictment  at  the  assizes,  for  not  repairing 
a  road,  though  the  question  in  dispute  be  of  a  civil  nature.  The 
King  V.  The  Inhabitants  of  Cotesbach,  £  D.  4r  -K.  265. 

An  order  of  Nisi  Prius  referring  an  action  of  debt  on  a  money 
bond,  where  the  issue  was  payment  by  a  (:o-obligor  and  all  matlm 
in  difference  to  arbitration,  does  not  require  the  arbitrator  to  direct 
for  what  sum  the  verdict  shall  be  entered ;  and  the  court  refused 
to  set  aside  an  award,  directing  the  verdict  to  be  entered  generally 
for  the  plaintiff,  on  a  suggestion  that  the  arbitrator  ought  to  hate 
<]irected  for  what  sum  judgment  and  eaecution  should  have  been 
taken  out  without  proof  that  there  were  other  matters  in  differ- 
ence between  the  parties.     Cayme  v.  Watts,  3  D.  4r  -R*  ^^• 

Where  a  verdict  was  found  for  the  plaintiff  for  the  damages 
in  the  declaration,  subject  to  the  award  of  an  arbitrator,  but  who 
declined  proceeding  in  the  reference :  Held,  that  tbe  plaintiff  was 
entitled  to  judgment  and  execution  forthwith,  unless  the  defendant 
consented  to  refer  tlie  amount  of  damages  to  another  arbitrator. 
Woolley  V.  Clark,  2  D.  *  Jtt.  158. 

And  where  it  appears  that  objections  to  an  award  are  pleadable 
to  any  action  to  t>e  brought  thereon,  K.  B.  will  not  set  it  aside; 
neither  will  they  grant  an  attachment  for  non-perfonnaoce.  See 
the  case,  and  tbe  placitumvery  like  a  case.  In  reCargeyand 
Aitchison,  JJ.  222. 

Where  a  cause  and  all  matters  in  difference  were  referred  to  an 
arbitrator,  but  nothing  was  said  about  costs :  Held,  that  the 
arbitrator  had  power  over  the  costs  of  the  cause,  but  not  those  of 
the  reference.     Frith  o.  Robinson,  1  fi.  4r  C.  277* 

Where  a  cause  is  referred  to  arbitration,  and  the  costs  are  to 
abide  the  event  of  the  award,  the  defendant  is  entitled  to  them  ii 
it  appear  by  the  award  that  the  plaintiff 's  demand  was  originally 
under  40s.  and  he  might  have  recovered  it  in. the  court  of  con- 
science.   Butler   0.  Grubb,    IL  23  G.  IlL  K.  B.     WaUon  r. 
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Gibson,  H.  53  G.  III.  K.  B.    Harrison  v.  Slater,  T.  44  G.  III. 
K.  B.  ^  Tidd,  862. 

Where  the  cause  goes  oif  upon  an  ineffectual  arbitration^  and  is 
afterwards  tried,  costs  are  allowed  as  upon  a  remanet.  Sparrow  v. 
Turton,  T.  7  G.  III.  C.  P.  Id.  864. 

If  an  arbitrator  award,  among  other  things,  that  each  party 
shall  pay  a  moiety  of  ibe  costs  of  the  arbitration,  and  of  making 
the  submission  a  rule  of  court,  and  one  party,  in  order  to  get  the 
award  out  of  the  bands  of  the  arbitrator,  pay  the  whole,  it  seem^ 
that  he  may  ha?e  an  attachment  against  the  other  party  if  he 
refuse  to  pay  his  moiety.  Stokes  v.  Harrb,  M.  45  G.  III.  K.  B. 
Id.  866. 

Wbere  an  arbitrator  authorised  to  tax  costs  in  a  cause  hat 
allowed  an  item  which  it  is  insisted  ought  not  to  have  been  charged, 
the  court  will  not  refer  the  matter  to  the  master.  Anon.  1  Chit. 
K.  38. 

Where  a  cause  has  been  referred  to  arbitration,  and  costs  are  to 
abide  the  event,  that  means  legal  event ;  and  therefore,  where  in 
an  action  of  trespass  to  land,  the  arbitrator  found  no  damages  for 
plaintiff,  but  directed  both  parties  to  pay  their  own  costs :  Held, 
that  the  plaintiff  was  entitled  to  no  costs.  Willis  v.  Osborne, 
Id.  183. 

An  arbitrator  under  a  rule  of  reference,  which  directs  that  th^ 
costs  of  the  cause  shall  abide  the  event,  has  no  power  to  direct 
those  costs  to  be  set  off  against  the  costs  in  a  prior  cause,  although 
all  matters  in  difference  are  referred.  But  the  award  is  not  to  bo 
set  aside  entirely,  but  only  for  that  part  which  is  incorrect.  Hun* 
sted  V.  Kidd,  Id.  527. 

Where  the  submission  is  made  a  rule  of  court,  it  is  no  answer  Where  foreign 
to  an  attachment  in  the  K.  B.  for  non-payment  of  the  sum  awarded.  »tuchment  no 

r*       s.        rr      J-         A  m    n    n.a  auswer to  motion 

Grant  v.  Hawding,  4  T.  R.  313.  n.  f^^  attachment. 

Personal  knowledge  of  an  award  and  rule  of  court  makes  the  \irhat  shall  dt»* 

party  liable  to  an  attachment  for  not  performing  the  award,  although  pense  with  aer- 

he  had  not  personally  served.     In  the  matter  of  Bower,  1  B.  ^  C.  ^^^' 

264. 

PRACTICAL  DIRECTIONS. 

It  may  be  expedient  that  a  few  points  merely  practical  should  he 
recoUected, 

1.  That  the  award  be  made  in  manner  prescribed  by  the  instrnment 
of  submission f  as,  for  instance,  should  that  require  the  hand  and  seal  of 
the  arbitrator,  it  would  scarcefy  be  advisable  to  withhold  the  seaL 

2.  It  should  be  made  in  time,  that  is  to  say,  on  or  before  the  day 
specified  in  that  respect  in  the  instrument  of  submission. 

3.  And  if  made  subsequently  to  such  day,  ii  should  be  seen  how  far 
the  arbitrator  had  power  to  enlarge  the  time  for  making  his  award  beyond 
ittcfc  day ;  e.  g.  6^^  the  instrument  of  sidnnission  the  arbitrator  might  not 
he  enabl&i  to  enlarge  the  time  more  than  oikce,  or  his  power  might  extend 
to  enlarge  the  time  oftener  than  once,  regard  should  therefore  be  had  to 
the  terms  of  this  power. 

4.  It  seems  to  be  of  great  importance  that  the  attorney  should  be  well 
htwred  not  only  of  the  ability,  but  of  the  inclination  of  his  client  to 
afford  the  means  for  taking  up  an  award  to  be  made  by  a  barrister  or 
^her  profettionaf  persoUf  whose  judgment  upon  the  matters  in  dispu^ 

L  2 
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majf  have  been  mmght ;  for  in  a  eoMt  wherein  the  auignea  of  a  &a«A- 
nvp^n  eitate  had,  by  their  wlieitor,  occupied  the  atientioti  of  a  profw 
Mianal  person  to  imoestigate  very  long  accounts  connected  with  the 
hankruptcy^  and  solicited  this  interference  to  determine  other  differences 
between  the  parties,  the  assignees  refused,  on  learning  the  result  of  the 
award,  to  tahe  it  up,  they  not  having  or  anticipating  assets.  There  wu 
no  obligation  on  the  part  of  their  solicitor  personally,  to  take  up  the 
award*,  with  relation  to^  him  therefore,  personal  resort  was  out  of  the 
question:  and  the  arbitrator  having  neglected  to  tahe  an  especial  under' 
taking  for  remuneration,  had  nearly  missed  the  hard  merited  compensa" 
tion  for  three  years  labour.  The  solicitor  at  length  insisted  upon  the 
assignees  fulfiWng  an  undertaking  at  least  implied  on  their  parts  to 
pay  their  proportion  of  the  Award;  they  ultimately  did  so,  and  the 
matter  ended, 

6.  It  seems  advisable  therefore,  that  in  every  case  of  magnitude, 
the  arbitrator  should  not  only  take  a  special  authority^  to  uhich 
should  be  annexed  an  agreement  for  compensation,  but  also  that  the 
solicitor  himself  Humid  be  armed  with  the  means  of  enforcing  payment 
of  any  sum  he  might  feel  himself  bound  to  pay  to  the  arbitrator  on  taking 
«p  the  award;  and  some  arrangement  of  this  description  seems  to  be 
necessary  on  all  sides,  since  it  has  been  decided  that  an  arbitrator,  in  the 
absence  of  a  special  promise,  cannot  recover  any  remuneration  for  his 
interference  in  that  character ;  and  it  might  be  very  doubtful  whether  the 
solicitor,  without  an  express  authority,  could  recover  back  from  his  client 
money  paid  to  an  arbitrator, 

6.  Regard  should  be  had  also  to  the  stamp, 

7.  Jnat  the  award  should  be  pertinent  to  the  matter  referred,  and 
wholly  embrace  it.  That  it  be  final  will  be  sufficiently  apparent  from 
the  cases  cited  under  the  present  title,  and  more  especially  under  title 
Arbitration,  ante,  page  67. 

Whatever  is  said  of  award  made  by  arbitrator,  is'  equally  appHcabU 
to  award  made  by  umpire. 

FORMS- 


jqq  I  To  all  to  whom,  &c.  We,  E.  F.,  of   ■      '    ,  and  O,  IT.,  of 


Award  by  ori-     ^^^^  greeting:  Whereas  bj  a  rule  of  his  majesty's  court  of  K.  B. 

glosl  referee,  and  at  Westminster,  made  on next  after ,  in  the • 

bis  DomiDee;         jear  of  the  reign  of  king  George  the  Fourth,  in  a  cause  then  depend- 
galmiff  on  rule,    jng  in  the  said  court,  wherein  A.  B.  was  the  plaintiff,  and  €.  D.  was 

the  defendant,  reciting,  as  therein  was  recited,  it  was  (upon  hearinr 
counsel  for  the  said  plaintiff  and  defendant)  that  [recite  order^.  And 
whereas  I,  the  said  E,  F.,  by  virtue  of  the  authority  given  me  by  the 
said  rule,  did  nominate  and  appoint  the  said  O,  H,  to  act  wiUi  me  in 
the  said  reference  before  proceeding  on  the  same ;  and  whereas  the 
time  limited  for  making  our  said  award  has  been  duly  enlarged  until 
the  —  day  of  — —  instant  Now  therefore  knpw  ye,  that  we  the 
said  E  F.  and  O,  H,,  having,  in  parsuance  of  the  said  rule  of  refer- 
ence, been  attended  by  the  said  parties,  by  themselves  and  their  attor- 
nieSf  and  having  heard  the  allegations  and  answers  by  the  said  par- 
ties respectively  made  and  given  touching  the  matters  in  difference 
between  them,  examined  their  witnesses  upon  oath,  and  considered 
thereon,  do  award,  order,  adjudge,  find,  and  determine  of,  upon 
and  ooncerning  the  premises  in  manner  following ;  (that  is  to  say)» 
we  do  award  and  order  that  the  defendant  do  pay  to  the  plaintiff  of 

his  assigns  the  sum  of  £ ,  which  we  find  to  be  due  and  owing  to 

the  plaintiff  on  a  setttontent  of  all  acconnta,  and  matters  of  accounts, 


AWARD;  Forms.  185 

detiiogs»  and  transactions  between  him  and  the  defendant,  and  so 
referred  to  us  as  is  in  that  behalf  above  stated.  And  we  do  also 
award  and  order  that  the  said  plaintiff  shall  and  do  pay  nnto  — — «*, 

of ,  upon  the  delivery  of  this  our  award,  the  sum  of  £ , 

for  the  costs  of  ns,  the  said  arbitrators  in  the  said  reference,  the  pre« 
paring  oor  award,  and  the  stamps  thereon.     In  witness  whereof,  we 

hare  hereunto  respectively  set  oar  hands,  the day  of ,  18 — 

Signed  and  pablished,  being  first  duly  E,  F, 

stamped,  in  the  presence  of  G.  H. 

Lm    Mm 

To  aU  to  whom,  &c.  I,  E.  F.  of ,  Send  greeting :    Whereas         No.  2. 

bj  an  order  of  Sir  Charles  Abbott,  Knt.  chief  justice  of  his  majesty's  Award  for  plain- 

conrt  of  K.  B.  at  Westminster,  bearing  date  the day  of  '  *1^  *>"  »  jadge's 

instaBt,  made  in  a  cause  then  and  now  depending  in  the  same  courts  ^^^'  ^*^* 
wherein  it.  B.  is  plaintiff,  and  C  D.  is  defendant,  the  said  chief 
justice,  upon  hearing  the  attornies  or  agents  on  both  sides,  and  by 
their  consent,  did  order,  amongst  other  things,  that  [rectfe  wdjer\  as 
bj  the  said  order  may  appear.  Now  therefore  know  ye,  that  I,  the 
said  E.  F.  the  arbitrator  in  the  said  order  named,  having  taken 
upon  me  the  said  arbitrament,  and  having  heard,  examined,  and  con- 
sidered the  allegations  and  proofs  of  both  the  said  parties  of  and  con- 
cerning the  premises,  do  thereupon  make  this  my  award  in  writing  of 
andconceming  the  same;  (that  is  to  say),  I  do  award,  adjudge,  and 
determine,  that  ail  further  proceedings  in  the  said  cause  shau,  from 
the  date  hereof,  cease,  and  be  no  further  prosecuted ;  and  that  the 

said  C  D,  shall  and  do,  on  the day  of ,  between  the  hours 

of .  and of  the  clock  of  the  same  day,  well  and  truly  pay, 

or  caase  to  be  paid  unto  the  said  i4.  ^.,  or  his  attorney, of ^ 

at ,  the  sum  of  £ ,  of  lawful  money  of  Great  Britain,  in 

foil  qf  all  demands,  in  the  said  cause ;  and  that  upon  payment  thereof 
the  said  A,  B.  shall,  if  required  so  to  do,  by  and  at  the  coists  of  the 
said  C,  D.  execute  and  deliver  to  the  said  C.  D.  a  release,  in  writing, 
of  all  and  all  manner  of  action  and  actions,  cause  and  causes  of 
action,  debts,  duties,  claims,  and  demands  whatever,  from  all 
times  past,  until  the  day  of  the  date  of  the  aforesaid  order.  And 
I  do  further  award  and  direct,  that  the  said  A,  B.  and  C.  D.  shall 
and  do  bear  and  pay  each  his  own  costs  of  the  reference,  and  of  this 
my  award.     In  witness  whereof,  I  have  hereunto   set    my  hand, 

this  day  of ,  18 — 

E.F. 

To  all  to  whom,  &c.   I,  E.  F.  of ,  send  greeting :    Whereas         No.  S. 

St  the  sitting  at  Nisi  Prins,    holden  at  the  Guildhall  of  the  city  of  The  like  on  an 
London,  Of  at  Westminster  Hall,  say  "  at  the  Great  Hall  of  Pleas  order  of  Nisi 

there,  in  and  for  the  county  of  Middlesex,")  on ,  the  day  *^""'>  ^*  "• 

of -.18 — ,  before  Sir  Charles  Abbott,  Knt.   chief  justice  of 

our  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself,  a 
cause  came  on  to  be  tried,  wherein  A,  B.  was  plaintiff',  and  C  2>. 
defendant,  and  thereapon  a  certain  order  of  Nisi  Prius  was  then  and 
there  made,  whereby  it  was  ordered  by  the  said  court,  by  and  with 
the  consent  of  the  said  plaintiiF  and  defendant,  their  counsel  and 
attornies,  that  [recite  order,]  Now  know  ye  that  f ,  the  said  E.  F. 
having  taken  upon  myself  the  said  reference,  and  heard,  examined, 
and  considered  the  several  allegations  and  proofs  of,  and  made  by 
the  said  parties  respectively,  do,  in  pnrsnance  of  the  said  order,  make 
and  poblish  this  my  award  in  writing,  of  and  concerning  the  matters 
vcferrsd  to  me  as  aforesaid,  in  manner  following;  (that  is  to  say,)  I  do 
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fiqd  and  adjudge  that  the  said  A.  B,  ig  entitled  to  reeorer  of  and 

from  the  said  C.  D.  in  the  said  caase,  the  sum  of  £ ;  and  I  do 

award  and  order  the  said  C.  D,  on ,  the day  of 

instant,  to  pay  or  caase  to  he  paid  to  the  said  il.  ^.  or  to ,  his 

attorney,  to  and  for  the  use  of  the  said  A.  B,  at  his  office,  situate  at 

■  -    ,  between  the  hoars  of and  — —  on  that  day,  the  said 

sum  of  £ ;  and  I  do  further  award,  that  the  said  O.  D,  shall  bear 

and  pay  all  the  costs  of  attending  me  in  this  reference ;  and  farther, 
I  do  award,  that  the  said  A.B.  shall,  upon  the  delivery  of  this  award, 
pay  all  the  costs  and  charges  attending  the  making  and  preparing  of 
the  same,  which  said  last-mentioned  costs  and  charges  I  do  hereby 
order  and  direct  the  said  C.  D.  immediately  to  repay  to  the  said  A*  B» 
In  witness,  &c. 

No.  4.  To  all  to  whom,  &c.  I, ,  of  ,  send  greeting : 

Award  redocing  Whereas  at  the  sitting  at  Nisi  Prius,  [set  out  order  as  before.]   Now 

?*  d*h**^th        therefore  know  ye  that  I,  the  said ,  having  taken  upon  myself 

jory.  ^®  ***^  reference,  do  hereby  make  and  publish  my  award  in  writing 

of  and  concerning  the  matters,  and  each  of  them  above  referred  to 
ipe ;  (that  is  to  say,)  I  do  award  and  order  that  the  damages  found  by 

the  jury  be  reduced  to,  and  be  the  sum  of  £ ,  for  which  said  sum 

I  do  award  that  the  said  plaintiff  may  enter  up  his  judgment,  and 
that  the  said  defendant  shall  pay  to  the  plaintiff  the  costs  of  the  re- 
ference, the  same  costs  being  first  taxed  by  the  proper  officer  of  the 
said  court  of  King's  Bench.    In  witness  whereof,  &c. 

No.  5.  To  all  to  whom,  &c.  I,  — ,  of ,  send  greeting : 

The  like  on  an   Whereas  at  the  sitting  within Term  last,  hold  en  at  the  Guild- 
order  of  Nisi       ball  of  the  city  of  London,  (or  at  Westminster,  in  the  Great  Hall  of 

SiaT*the  ^l^Dtiff  ^'®^^  there,  in  and  for  the  county  of  Middlesex),  on — ,  the 

had  no  can«c  of  ^^7  ^^ »  ^^  *^*®  7®*'  ^^  ^^^  ^^^^  ^^ — »  before  Sir  Robert 

actioD.  Dallas,  Knt.  lord  chief  justice  of  his  majesty's  court  of  C.  P.  at 

Westminster,  an  order  was  made  in  a  cause  then  depending  in  the 
same  court,  wherein  A.  B,  was  plaintiff,  and  C  D.  was  defendant, 
whereby  [state  the  ordering  part,]  Now  know  ye  that  I,  the  said 
E,  F,,  the  arbitrator  named  and  approved  as  aforesaid,  havbg  taken 
upon  me  the  said  arbitrament,  and  heard,  examined,  and  considered 
the  allegations  and  proofs  of  and  made  by  the  said  parties  concerning 
the  premises,  do  thereupon  make  this  my  award  in  writing,  of  and 
concerning  the  same  ;  (that  is  to  say,)  I  do  award,  adjudge,  and  de- 
termine, that  at  the  time  of  the  commencement  of  the  said  writ,  the 
said  A,  B.  had  no  existing  cause  of  action  whatever  against  the  said 
C  />.  in  respect  of  the  said  several  matteri  to  me  referred,  or  any 
of  them ;  and  I  do  award,  order,  and  direct  that  a  verdict  in  the  said 
action  be  entered  for  the  said  C  2>. ;  and  that  the  said  A.  B.  and  C,  D, 
shall  respectively  bear  and  pay  their  own  costs  of  and  attending  the 
reference,  and  preparing  and  making  of  this  my  award.  In  witness 
whereof,  &c. 

No.  6.  ^^  ^  ^  whom,  &c.  I,  E.  F.  of  ■,  send  greeting : 
The  like'  where  Whereas  divers  differences  and  disputes  having  arisen  and  been  de- 
arbitration  bonds  pending  between  A.B.  of ,  and  C  D.  of ,  the  said  A*B. 

have  been  exe-    and  C  D.,  in  order  to  put  a  final  end  to  the  said  differences  and  dis- 
cuted.                  putes,  did  agree  to  refer  the  same  to  an  award,  order,  and  determina- 
tion, and  did  by  their  several  writings  obligatory,  dated  the day 

of ,  respectively  become  bound  each  to  the  other  in  the  penal 

sum  of  £  of  good  and  lawful  money  of  Great  Britain,  with 

conditions  under  the  said  writings  obligatory,  respectively  writteo, 
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[tei  imi  comdiium^  by  way  of  reeUal,]  as  hj  the  said  Writings,  obliga- 
tioos,  and  conditions  thereunder-written  may  more  fully  appear. 
Now  know  ye  that  I,  having  taken  upon  me  the  charge  of  the  said 
arbitrameot,  and  been  attended  by  the  said  parties,  and  their  respec- 
tive solicitors,  and  having  beard  and  considered  the  allegations  of  the 
said  parties,  and  heard,  examined,  and  considered  the  evidence  of  the 
witnesses  adduced  and  brought  forward  respectively  concerning  the 
premises,  do  thereupon  make  this  my  awara  in  writing,  concerning 
the  same  matters  to  me  referred ;  (that  is  to  say,)  I  do  award,  arbitrate, 
and  determine,  that  the  said  C.D.  his  executors  or  administrators 
shall  and  do  pay,  or  cause  to  be  paid  to  the  said  A.  B,,  bis  executors 

or  administrators,  on ,  the day  of next  ensuing 

the  day  of  the  date  thereof,  between  the  hours  of  —  and  ■ 
of  the  clock  of  the  same  day,  at ,  the  sum  of  £ ,  of  law- 
ful money  of  Great  Britain;  and  that  upon  payment  of  the  said 
som  of  i  y  to  the  said^^.  B.  as  aforesaid,  the  said  A,  B,  and 
€,  D»  shall  and  do  respectively  sign,  seal,,  and  as  their  respective 
acts  and  deeds,  and  deliver  each  unto  tiie  other  of  them,  mutual 
general  releases  in  writing  of  all,  and  all  manner  of  action  and 
actions,  cause  and  causes  of  action,  bills,  bonds,  specialties,  con- 
troversies, claims,  and  demands  whatever,  from  the  beginning  of 
the  world  until  the  day  of  the  date  of  the  said  writings  obligatory. 
In  witness,  &c. 

BAIL,  Common.    See  also  tit.  Appbarancb,  ante. 

The  same  proceeding  as  on  appearance  in  K.  B.  or  C.  P.  viz.  an  What, 
act  of  a  defendant  in  K.  B.  by  which  he  is  enabled  to  defend 
the  suit  instituted  against  him.    In  K.  B.  where  proceeding  is  by 
bill,  this  act  is  called  filing  common  bail;  in  contradistinction  to 
putting  in  special  bail. 

A  defendant  who  has  been  served  with  a  copy  of  process,  8cc.  is  ^hen  filed, 
to  appear  at  the  return  thertof,  or  within  eight  days  after  the 
return  thereof.  Stat.  5  G.  II.  c.  27,  reciting  stat.  18  G.  I.  c.  24, 
or  he  may  appear  before  the  return  of  the  writ.  Wynne  v.  Wynne, 
I  fVilt*  35 ;  or  if  the  writ  be  returned  and  not  served,  Moor  t?. 
Watts,  Ld.  Raym.  6i6;  or  before  any  writ  issued,  but  then  process 
mtist  be  sued  within  fourteen  days  afterwards.  T»4n»tf  Af . 
1  Sel.  95. 

The  eight  days  are  to  be  reckoned  exclusively  of  the  return  day  TUne,  how  reck* 
of  the  writ,  as  tf  the  writ  be  returnable  the  6th  November,  the  de-  **'^' 
fendant  has  all  the  14th  to  appear,  and  if  the  last  day  fall  on  a 
Sunday,  be  has  the  whole  of  Monday  to  file  common  bail.    And 
the  plaintiff  cannot  file  a  declaration  de  bene  esse  after  the  8th  day 
exclusively.    Sfaadwell  v.  Angel,  1  Bur.  66. 

It  must  be  filed  as  of  the  term  the  writ  is  returnable.     Edgar  v.  Of  what  tem. 
Farmer,  Cos.  t.  Hardw.  ISB. 

Most  of  the  practical  cases  as  to  appearance  to  process,  have  Where  covimon 
been  abstracted  under  the  head  "Appearance,  C.  P."  a  term  of  Jj^e^JTidSed!^ 
the  same  import  with  Cdmnion  Bail,  K.  B.     See,  therefore,  tit. 
Afpbarance,  ante. 

Where,  in  case  of  arrest,  the  court  will  or  not  interfere  to  order 
discbarge  on  filing  common  bail,  see  titles  Affidavit,  Appbab- 
ANCB,  AuRBST,  ante. 

But  where  the  defendant  was  arrested'  by  an  attorney  upon  his 
bill  delivered,  but  not  signed  by  him  pursuant  to  tha  statute,  the 


16a 


BAIL,  Common  ;  Pe.  Di. ;  Cases. 

court  refused  to  order  discharge  upon  entering  common  appear- 
ance, saying,  that  the  objection  was  matter  of  defence  on  trial. 
Tomlinson^v.  Clark,  4  J.  B.  Moore,  4* 

PRACTICAL  DIRECTIONS. 

IT  ARRANT  or  Memorandum  to  defend  must  be  prepared.    Su  tiu 

Memorandum  to  Defend,  post. 

Get  a  common  bail'pieee  at  the  stationer^s ;  stamp^  2f  .6cf.  ok  the  parch' 
ment,  shaped  tkus,  enter  the  common  bail. 


term^  in  the 


year  of  the 


reign  of  King  George  I V. 

EUenborough  and  MarKham* 

rC4m«<»]  to  wit.  \  T^"  StikMhavinpbeen^ 
I  sf-»  I  with  process,  ts  dehoered  to  batl 

If  filed  ftcoording  ^    io  John  Doe 

to  the  itattitt,  tay  ^^  i 

••  Filed  Kcord.  _,  _    ^?**_^ 

ing  to  •teiiitc.**  Kicoard  Roe, 

at  the  suit  of 

Richard  Wilson. 


>,  attorney f 


What. 


.18 


6bMr?ati«ii. 


File  this  and  the  warrant  mth  the  derh  of  the  oomaum  hail  office, 
tug's  Bench  office ;  pay  ta  term,  or  within  siv  days  after.  Is. 2d*;  in 
vacation,  Is.  6dm 

BAIL.     Common  Bail,  filing  according  to  the  Statute. 

The  same  as  entering  Appearance,  according  to  the  Salute, 
C.  P.  which  see  ante,  due  attention  being  paid  to  officers  and 
oflSces,  of  the  court;  except  that  the  common  bail  is  entered 
on  parchment,  shaped  as  above;  no  warrant,  as  observed  ufn 
svpra,  is  necessary. 

In  the  affidavit,  state  the  name  of  the  process,  with  a  copj 
of  which  the  defendant  hath  been  served ;  in  town  it  is  usually 
sworn  at  the  office ;  it  cannot  be  sworn  before  a  commisaiooer,  the 
attorney  in  the  cause. 

If  the  defendant  be  sued  by  a  wrong  Christian  name,  and  be  ap- 
pear by  his  right  name,  he  may  be  declared  against  by  the  plaintiff; 
but  the  plaintiff  cannot  file  common  bail  for  him  by  his  right  name 
and  then  declare  against  him.  Doo  v.  Butcher,  S  jT.  JR.  6l  1.  Cor* 
bett  V.  Bates,  Id.  dOO.  Delanoy  v.  Cannon,  10  Ea$t,  328.  Dring 
V.Dickenson,  11  Id.9A5.  See  titles  Arrest,  ante,  page  S^; 
Bail,  Deposit  in  lieu  of,  post ;  Deposit,  tn  lieu  of  Bail,  post ; 
Warrant  of  Attorney,  Judgment  on,  poei. 

■  Above  or  Special  Bail. 

In  common  bail,  the  names  are  fictitious. 


BAIL^  Common  \  Casbs;  Statutes. 
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Bail  above,  or  apecM  bail,  are  required  to  be  sabstaotial  house-  Wlwl. 
keepers,  and  it  is  cootradistioguisbed  not  only  from  common  bail» 
but  also  from  bail  below,  or  bail  to  the  sheriff. 

Bail  above,  or  special  bail,  are  two,  not  often  more  persons  who 
undertake  generally,  or  in  a  sum  certain,  that  if  the  defendant  be 
convicted  he  shall  satisfy  the  plaintiff,  or  render  himself  to  proper 
custody,  accordiog  to  the  practice  of  the  court,  where  the  recogni* 
Muces  shall  be  taken.    TomL  Jac.  L.  D.  ♦ 

Special  bail,  as  we  have  already  seen,  admits  of  being  treated 
under  two  distinct  beads,  viz.  bail  below,  or  bail  to  the  sheriff  by 
bond ;  and  bail  above,  or  bail  to  the  action  by  recognizance ;  but 
bail  below  more  properly  belongs  to  the  hdad  Bail  Bond;  which 
title  see. 

Where  put  in .  after  judgment,  the  recognizance  is  taken  in 
double  the  amount  of  the  sum  recovered.  Hill  v.  Stanton, 
H.  55  G.  III.  K.  B.  1  Tfrfrf,  275. 

Previously  to  putting  in  his  bail  above,  the  defendant  should  be  Caution  wlien! 
aware  that  bail  cannot  be  witness.  But  if  a  peraon  whose  tes-  ^  ""^  ^  "^^ 
tioiony  may  be  available  by  the  defendant,  shall  have  become  bail 
as  above,  such  person  may,  on  motion  on  an  affidavit  of  the  facts, 
and  in  adding  and  justifying  another  bail  instead  of  his,  be  struck 
out  of  the  bail-piece ;  no  cause  being  shewn  to  the  contrary.  See 
Yonng  V.  Wood,  Bar.  69-  WheaUey  v.  Feamley,  JS.  33  G.  IIL 
CP./mp.  C.P.I  85. 

it  is  a  general  rule  in  both  courts,  that  no  attorney  shall  be  bail 
10  any  action  or  suit  depending  therein.  R.  M.  1654.  s.  1.  R.  M. 
14  G.  II,  reg.  1.  K.  B.  R.  T.  24  Eliz.  s.  8.  R.  M.  6  G.  II. 
reg.  5.  C.  P.     1  Chit.  R.  8.    1  Tidd,  270. 

For  the  purpose  of  immediately  surrendering  the  defendant  to  Vboauyba. 
custody^  any  persons  may  be  put  in  as  bail  above,  even  an  attorney 
or  hia  clerk.  Per  cur.  M.  42  G.  III.  K.  B.  1  Tidd,  270.  2  Bl.  R. 
1180.  C.  P.  But  it  is  always  advisable  that  they  only  should 
beconse  bail  above  who  may  also  be  able  to  justify ;  the  reasoa 
for  this  will  presently  appear. 

But  as  an  attorney  cannot  justify,  so  it  ako  appears  that  in  C.  P., 
if  one  be  put  in  as  bail,  even  though  another  person  be  afterwards 
added  in  his  stead,  Jackson  v.  Hillas,  £.  45  G.  III.  C.  P.,  \Tidd, 
271;  Bell  V.  Gate,  I  7Viti»M62,  the  bail  maybe  treated  as  a 
nullity,  and  the  bail-bond  assigned.  Fenton  v.  Ruggles,  XB.ifP. 
356.  Redit  v.  Broomhead,  2  Id.  564.  And  see  1  Taunt.  162. 
164.  ubi  $upra. 


*  No  question  occurring  in  practice 
is  more  overlaid  with  cases,  points,  and 
decisions,  tlian  tJiis  relating  to  bail  ge- 
nerally; and  as  scarcely  one  of  them  is 
pot  referable  to  some  general  principle, 
it  shonid  seem  to  be  a  work  of  mercy 
wrought  for  the  benefit  of  the  profession 
tiist  the  citation  of  those  cases  were 
sptred  or  rendered  unnecessary.  As 
reported,  they  are  nomeroas,  and  some- 
<inMs  perplexed     and    contradictory, 


often  diflfering  like  shadows  in  shade, 
and  yet  scarcely  distingnishable  in 
point,  or  if  distingubhable,  not  in  prin- 
ciple. If  the  skill  of  a  practical  writer 
be  not,  while  treating  this  head,  put  to 
the  test,  bis  patience  is*  But  even  pa- 
tience is  severely  taxed  by  the  citation 
of  500  cases,  many  of  them  really  very 
insignificant,  and  yet  fonod  in  the  re- 
ports of  the  day. 
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At  whose  in* 
stance. 


In  the  Exche- 
quer. 


Within  what  time 
it  most  be  put  in 
in  town,  K«  B. 


BybilL 
By  original. 


In  the  country, 
|L.  B.    BybilL 

By  originaL 


May  be  put  in  on 
a  diea  turn  jwidi- 

CUM, 

Within  what  time 
in  town  and 
country,  C.  P« 


Collision  of  au- 
thorities as  to 
times  for  putting 
in  bail,  and 
transmission  of 
baii-piect. 


BAIL,  Above:  Cases;  Statutes. 

Bail  above  maybe  put  in  for  the  defendant,  without  his  consent, 
by  bail  below,  Hagget  v.  Aigent,  7  Taunt.  47 ;  that  is  to  saj,  by 
the  bail  to  the  sheriff.     But  as  to  this  last  position  quaere? 

And  in  the  Exchequer,  where  bail  have  been  put  in  by  it  de- 
fendant, but  not  perfected,  the  sheriff's  officer  may  put  in  and 
jtistify  other  bail  for  his  own  indemnity.     Hopkins  v.  Peacock, 

5  Price^  558*  So, .  it  is  no  objection  in  that  court  that  bail  are 
put  in  by  a  different  clerk  in  court  without  an  order  first  obtained 
for  leave  to  chaise  the  clerk  in  court,  or  notice  given  of  the 
change  to  the  plaintiff  or  his  attorney.     Id.  ib. 

In  town,  bail  above  may  be  put  in  before  the  return  of  die  writ, 
after  an  arrest,  but  never  before  the  arrest,  without  consent  Hug* 
gins  V.  Bambridge,  Bar.  8S.  But  for  the  purpose  of  surrender, 
it  may  be  put  in  before  return.  Hyde  v.  Whiskard,  8  T.  22* 
456. 

And  it  may  also  be  put  in,  where  the  defendant  is  in  custody, 
even  after  final  judgment,  before  he  is  charged  in  execution.  Hill 
V.  Stanton,  H.  55  G.  HI.  K.  B.  1  Tidd,  271.  2  Marsh.  374. 

By  bill  foiur  days  after  the  return-day  are  allowed  for  putting 
in  bail  above,  exclusively  of  the  return-day.     R.  G.  M.  8  Ann. 

If  the  action  be  by  original,  four  days  after  the  quarto  die  post, 
or  eight  days  after  the  return.  Frampton  v.  Barber,  4  T.  R*  377* 
If  Simday  be  the  last  day,  defendant  has  all  Monday.  Studlej  v, 
Sturt,  2  Sir.  783,  and  other  cases  there  mentioned. 

Ill  the  country  by  bill ;  six  days,  exclusive,  in  full  term  are 
allowed.    R.  M.  8  Ann.K.  B.  £.11  IT.  III.  r.  £.  K.  B. 

In  the  country,  by  original ;  ten  days  after  the  return  of  the 
writ,  or  six  days  after  the  quarto  die  post.  Imp.  K.  B.  6l9f  but 
who  cites  no  authority  applicable  only  to  proceeding  by  original. 

Bail  above  may  be  put  in  on  a  tfter  fioit  juridkus.  Baddelj  v» 
Adams,  5  7*.  R.  170.    Same  practice  C.  P. 

In  C.  P*  in  town,  the  time  is  the  same  as  by  original  in  the 
King's  Bench  on. the  first  return ;  but  if  in  the  country,  the  time  is 
eight  days  after  the  ftoir^o  die  poj^,  if  on  the  first  return.  Rolfe 
V.  Steele,  2  JEf.  Bt.  876*  If  on  any  other  return,  then  in  eight 
days  after  the  return,  or  in  four  days  after  the  quarto  die  post. 

The  general  practice  as  to  time  for  putting  in  special  bail  both 
in  town  and  countiy,  and  also  as  to  transmission  of  bail  piece 
from  the  country,  is  much  regulated  by  R,  T.  8  fV.  III.  r.  3.  e.  5. 
R.  M.  8  Ann.  R.  R.  H.  6.  and  M.  13  G.  I.  t.  %.  and  R.  M. 

6  G.  II.  r.  1.  C.  p.,  but  as  these  rules  have  become  modified  by, 
and  subjected  to,  the  practice  as  defined  or  limited  by  decided 
cases,  it  does  not  appear  to  be  expedient  to  advert,  unless  in- 
cidentally, farther  to  the  rules.  R.  106.  II.  r.  d,  although  subse- 
quent in  date  to  the  niles  just  mentioned  in  practice,  is  entirely 
superseded  by  R.  M.  8  Ann.  r.  1.  RuUs  and  Orders,  K,  B.  281,  n. 
Some  embamssment  has  occurred  from  the  confounding  the  time 
for  transmitting  the  bail  piece  with  that  for  filing  it ;  but  much  of 
the  diflScul^,  if  there  be  any,  will  be  obviated  by  adverting  to  the 
time  when  the  bail  shall  have  been  put  in,  in  the  country,  and 
when  the  bail  piece  must  be  filed  in  town ;  bearing  in  mind  this 
distinction,  the  rules  are  quite  clear  and  intelligible. 
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It  must  be  nnderstood  that  the  times  of  patting  iiit  filiog,  and  Bail  in  eomitry 
giving  GoUce  of  bail  in  country  causes,  do  not  refer  to  the  period  «««»>  ^ow  time 
when  the  bail  is  to  be  taken  before  the  comoiissioner ;  but  to  the 
period  of  the  bail-piece  being  dulj  and  actuallj  filed  with  one  of 
the  judges  within  the  time  roentioned,  viz.  six  days  by  bill,  ten 
days  by  original,  or  the  bail-bond  may  be  assigned.  Rules  and 
Orders,  K.  B.  QQ3,  n. 

The  bail-piece  is  to  be  transmitted  from  the  country,  if  bail  be  AstotrammiMioa 
taken  in  vacation,  and  within  forty  miles  of  London,  in  eight  days  <^f  baU-piece. 
after  the  caption ;  if  above  that  distance,  in  fifteen  days  after  the 
caption. 

But  rule  T.  8  fV,  III.  as  to  the  transmission  of  the  bail-piece^ 
does  not  influence  the  due  filing  of  the  bail-piece,  which  must 
be  on  or  before  the  sixth  day,  exclusive,  after  the  return  of 
the  writ. 

The   bail  must  be  put  in  in  the  proper  court  and  with  the  la  what  coart, 
proper  officer;   but  where  defendant  was  arrested  inK.  B.,   and  k"^i  7'^^^  t'iiu 
removed  by  habeas  corpus  to  C.  P.  he  may  put  in  and  justify  bail    ^   ^     ^ 
in  either  court.    Knowles  and  a/,  o.  Reading,  1  B,  8^  P,  Sl\, 

The  bail  tnttst  be  put  in  with  the  filazer  of  the  county  whence 
the  testatum  issued ;  or  an  attachment  may  issue,  Clempson  v. 
Knox,  2B»Sf  F*  5l6;  aliter  if  it  appear  in  the  margin  of  the 
bail-piece,  whence  the  testatum  issued.  The  King  t'.  The  Sheriff 
of  Middlesex,  SM.Ss  S.  53^. 

If  the  bail  be  taken  before  a  judge  of  the  assize,  no  affidavit*of  When  no  affida* 
the  caption  is  necessary ;  the  clerk  keeps  the  bail-piece  and  enters  ^^Lf^f?^"^ 
the  same  in  the  book  at  chambe|v  on  his  return  to  town.    See    ^^ 
Practical  Dibections,  post. 

If  time  be  required  to  put  in  bail  a  summons  may  be  taken  out,  Time  to  pnt  la 
and  an  order  for  that  purpose  will  be  made  on  terms  of  the  plain-  bail  wilt  be 
tiff's  being  put  in  the  same  state  as  he  would  have  been  in  had  8»"te<»o'»^'™- 
bail  been  duly  put  in. 

But  a  summons  is  no  stay  of  proceedings,  and  therefore  it  should  ObBervation. 
be  taken  out  previously  to  the  expiration  of  the  time  for  putting  in 
bail.  And  it  has  been  held,  that  where  a  rule  nisi  had  been  ob* 
tained  for  another  purpose,  and  that  iu  the  mean  time  proceedings 
be  stayed,  the  time  for  putting  in  bail  was  abo  suspended.  Swayne 
V*  Crammond,  4  T.R.  176* 

Formerly  the  defendant's  attorney  was  required  to  give  notice  of 
bail  in  K.  B.  to  the  plaintiff's  attorney  before  it  waf  put  in.  R.M, 
7  Jac.  I.  K*  B.,  and  the  pk&intiff 's  attorney,  on  such  notice  being 
given  to  him,  was  obliged  to  attend  before  a  judge  to  accept  of  or 
except  to  the  bail.  R.  M.  21  Car.  I.  K«  B.  But  notice  of  bail 
is  not  now  given  until  ^fter  it  is  put  in,  and  although  it  should 
regularly  be  given  before  the  time  for  putting  in  bail  is  expired,  yet 
if  it  be  not  given  in  time,  the  plaintiff  cannot  regularly  take  an 
assignment  of  the  bail  bond.  Per  cur.  M.  44  G.  III.  K.  B.  1  Tidd^ 
278. 

Bail  above  cannot  be  considered  as  duly  put  in,  unless  due  of  the  notice  of 
notice,   properly  entitled,  with  the  names  of  the  parties  in  the  bail  pnt  in,  or  to 
cause,  Lofft,  237.  be  given  to  the  plaintiff's  attorney,  containing  J^^fj'^onfin! 
names  of  the  bail,  their  addition,  trade,  and  place  of  abode,  Uuly, 


172 


As  to  name. 


As  to  addition, 
wliere  held  good. 


As  to  addition, 
where  held  1»ad. 


Notice,  as  to 
rcaidence  of  bail. 


As  to  residence', 
where  held  good. 


As  to  'residence, 
where  bad. 
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accurately,  and  minutely  described.  1 1  Mod.  2.  X^i  72.  1 87- 
194.     iCAiV.  E.  88. 

Misnomer  in  recognizance  and  notice,  e.  g.  Frances  for  Francis, 
Anon.  1  J.  B,  Moore,  126.  So  christian  names  of  bail  must  be 
inserted  in  notice  of  justification  as  well  as  in  that  of  bail  put  in. 
Taylor  v,  Halliburton,  1  Chit,  R.  494,  (n.)  So  where  christian 
name  specified  in  notice  of  justification  varies  from  that  specified  in 
notice  of  bail  put  in.  1  Chit.  R.  494.  So  where  notice  specified 
Lloyd  with  LI.  and  the  affidavit  with  L.     Id.  ib. 

See V.  Costar,  5  Taunt.  554  where  gentleman,  for  a  clerk 

in  the  custom-house  held  good,  so  for  a  school-master.     An6n. 

1  Chit.  R.  494.  n.  And  where  the  deponent  was  described  as  agent 
for  the  plainliff  instead  of  agent  for  the  defendant,  the  affidavit 
was  allowed  to  pass  conditionally.    Id.  495.  n. 

Where  gentleman,  instead  of  a  baker.      Wood  v.  Chadwick, 

2  Taunt.  173,  held  bad.     So  where  in  affidavit  the  bail  was  named 

generally,  and  in  the  bail- piece  was  called  the  younger.    v. 

Meller,  1  Marsh.  386.  Housekeeper,  where  the  father  turned  out 
to  be  occupier.  Colman  v.  Roberts,  1  Chit.  R.  88.  So  in 
general  the  notice  should  contain  an  addition  as  well  as  a  name.  Id. 
351.  So  shopkeeper,  and  where  in  a  previous  notice  be  liad 
been  described  as  a  grocer,  and  there  were  other  circumstances 
of  suspicion.    Id.  494.  n.     So,  gentleman  for  a  servant.  Id.  ib. 

The  fact  of  residence,  if  ground  of  objection,  roust  be  verified 
by  affidavit ;  the  court  not  taking  judicial  notice  of  the  siie  of 
the  place.    v.  Costar,  5  Taunt.  554. 

Further  nma.is  in  general  allowed  to  justify  when  there  is  any 
defect  in  the  notice  of  bail  or  justification.  Loffi^  72.  187.  Per 
cur.  M.  25  G.  III.  K.  B.  And  see  1  CInt.  R.  2.  (5),  492,  493. 
351.     iTidd,  290,  91,  7- 

Although  a  bail  did  not  reside  in  the  house  wherein  described. 
Hemming  v. Plenty,  1  J.  B.Moore,  529*  So,  although  described 
of  Lancaster  generally,  good,  by  reason  that  plaintiflF  had  time 
sufficient  to  enquire.  Id.  ib.  So  in  Cannon  Street  Road,  nearly  a 
mile  in  length,  without  expressing  any  number ;  by  reason  that 
plaintiff  had  found  the  bail  and  served  him  with  process.  Id.  563. 
And  see  6  J.  JB.  Moore,  332,  cited  infra.  So,  description  where 
he  carries  on  business,  though  be  reside  elsewhere.  Weddall 
V.  Berger,  iB.S^P.  325. 

Residing  at  Liverpool  too  general.  Jackson's  bail,  1  Chit.  R. 
492.  So  residing  at  Leeds,  Lancaster,  Leicester,  &c.  Id.  ib. 
So  atClapham.  Rickman  v.  Hawes,  5  Taufit.  173;  but  <<Qap- 
ham"  is  sufficient  for  **  Clapham  Road."  Presse  v.  Gibson,  6  J.  B. 
Moore,  332.  So  Walworth  generally.  1  Chit.  R.  493.  So  where 
described  of  three  difierent  places  in  three  different  notices.  Por- 
ter's bail.  Ib. 

**  Leeds"  is  toq  general,  although  the  residence  were  found ;  but 
time  granted  to  amend  notice,  and  for  inquiry  into  sufficiency. 
Baxter's  bail,  6  J.  B.  Moore,  44. 

It  is  too  general  to  describe  bail  about  to  justify  by  affidavit  as 
''of  the  town  and  county  of  the  town  of  Nottingham  ;"  the  street 
in  which  they  resided  should  have  been  inserted  in  the  notice. 
Anon.  3  /•  jB.  Moore,  318. 
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A  mistake  in  the  number  of  the  house  in  which  the  bail  resides, 
11  a  ground  of  rejection.  Per  cur.  H.  55  G.  III.  K.  B.  1  Chit. 
R.  493.  o.     1  Tidd,  289- 

It  is  a  rule  in  K.  B.,  that  '^  when  a  motion  is  made  for  further  Motion  for  for- 
time  to  justify  bail,  it  must  be  supported  by  an  affidavit  of  the  iSppoVted!  ^"^ 
special  facts  alleged  in  eicuse  of  the  bail  not  attending  at  the  time 
mentioned  in  the  notice  of  justification ;  or  in  case  further  time  be 
given  upon  suggestion  of  counsel,  then  the  bail  shall  not  be  per- 
mitted afterwards  to  justify,  unless  at  the  civen  time  such  an  affi- 
davit be  produced  as  before  described.  J2.  M.  36  G.  HI.  K.  B. 
1  Tidd,  297. 

Where  notice  cannot  be  served  at  an  attorney's  office,  it  may  be  Service  of  ootiM 
stuck  up  at  the  K.  B.  office,  and  a  copy  put  through  the  door  of  ^^^^  ^^ero 
the  attorney's  chambers.    Anon.  1  Chii.  K.  294.  ^^    * 

But  affidavit  of  service  by  leaving  it  at  chambers  of  plaintiflF's  Where  bad. 
attorney,  insufficient  where  no  acknowledgment  of  receipt.  Jones's 
bail.     Id.  ib. 

The  bail  may  be  accepted,  in  which  case  the  bail-piece  is  filed  Bail  may  be  ac- 
with  the  signer  of  the  writs,  or  if  by  original  in  C.  P.  it  remains  ^^P^<1* 
with  the  filazer. 

The  purpose  of  the  exception  is  to  call  upon  the  bail  duly  to  Purpose  of  ex* 
justify  by  swearing  themselves  severally  to  be  housekeepers,  and  c^P^<*i>* 
after  their  own  debts  paid  are  worth  double  the  sum' for  which  the 
defendant  was  arrested. 

If  the  plaintiffs  take  an  assignment  of  the  bail  bond,  and  the  Assignmeot  of 
hail  to  the  sheriff  afterwards  become  bail  above,  they  cannot  be  ^'J.  *^"**  P"!" 
eicepted  against  in  this  court.     Richardson  K.  B.  lAO ;   but  then  to" i,^!^^^^^',^ 
the  fact  of  their  being  bail  to  the  sheriff  should  be  mentioned  in  K.  B. 
the  notice  of  bail  having  been  put  in.     If  the  exception  shall  have  , 
been  taken  before  the  assignment,  such  bail  must  justify.    Hill  v. 
Jones,  11  East,  321. 

The  bail  above  being  put  in  and  notice  duly  given,  the  attorney  Within  what  tbna 
for  the  plaintiff  usually  excepts  thereto,  (see  Practical  Direc-  exception  to  N 
TioNs)  but  such  exceptions  must  be  entered  within  twenty  days  ^'>^'^^^* 
after  notice  of  such  bail,  or  it  is  void.     R.  G.  M,  8  Ann.  but  if 
the  last  of  the  twenty  days  be  on  a  Sunday,  .exception  maybe 
entered,  and  notice  given  on  the  Monday.  Oldham  v.  Burrel,  7  T.R» 
26.     And  however  irregularly  the  bail  may  have  been  put  in  they 
must  be  excepted  to,  or  they  will  be  considered  as  bail.    Higgins 
V.  Bambridge,  Bar.  81. 

Entering  the  exception  without  giving  notice  is  ill,  and  both  Exception  and 
must  be  in  writing.  Satchwell  v.  htwes,  Bar.  88.  Goswell  v.  ^^itiV""  ^  ^ 
Hunt,  Id.  101.  R.  G.E.  5  G.  II.  *' 

Notice  of  exception  to  bail  entitled  in  a  wrong  court  is  a  nullity. 
Anon.  1  Chit.  R.  375. 

Attachment  against  the  sheriff  was  set  aside,  on  tlie  ground  that 
the  notice  of  exception  to  bail  was  not  entitled  in  the  cause,  though 
the  notice  was  served  upon  the  defendant's  attorney  at  the  same 
time  with  the  declaration.  The  King  v.  Middlesex  (Sheriff  of). 
Id.  741 ;  but  if  a  sheriff's  officer  be  put  in  as  bail,  the  plaintiff 
mutt  except  to  the  bail,  and  cannot  proceed  as  if  the  matter  was  a 
mere  nullity.     Id.  7 13, 
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If  defendant's  bail,  without  written  notice  of  eKception,  proceed 
to  justify^  any  irregularity  from  want  of  such  notice  of  exception 
by  the  plaintiff  is  waived  by  the  defendant ;  but  without  written 
notice  of  exception  to  the  bail,  plaintiff  cannot  proceed  to  rule  the 
sheriff  to  bring  in  the  body.  Cohn  o.  Davis^  1  H.  BL  80.  Rogers 
V.  Mapleback,  Id.  IO6 ;  and,  as  above  mentioned,  if  bail  to  the 
sheriff  be  put  in  aboTOi  and  exception  taken  before  an  assignment 
of  the  bail  bond,  they  are  bound  to  justify  notwithstanding  such 
assignment.    Hill  t^.  Jones,  II  East^  321. 

Exception  to  bail  where  plaintiff  took  an  assignment  of  the  bail 
bond,  and  afterwards  gave  notice  of  exception  to  the  bail  without 
entering  it :  held,  that  plaintiff's  irregularity  in  not  entering  an 
exception,  was  not  waived  by  defendant's  having  given  two  notices 
of  justification,  under  one  of  which  the  bail  justified ;  and  there- 
fore held  that  proceedings  should  be  stayed,  but  the  bail  bond  was 
not  to  be  delivered  up  to  be  cancelled.  Hodson  v.  Garrett,  1  Chit. 
R.  174. 

In  C.P.  notice  of  justification  of  bail  is  a  waiver  as  between  the 
parties,  of  a  neglect  to  give  notice  of  an  exception,  though  it  is 
not  a  waiver  so  as  to  support  the  rule  to  bring  in  the  body. 
Id.  ib. 

The  plaintiff  may  also  waive  his  right  of  excepting  to  the  bail 
by  delivering  a  declaration  in  chiefs  or  by  such  an  act  before  bul 
be  put  in  he  may  waive  bail  altc^ether ;  or  if  put  in,  he  thereby 
waives  excepting  to  them,  or  if  after  exception,  and  before  justi- 
fication, he  so  delivers  a  declaration  in  chief,  he  waives  the  justifi- 
cation, and  virtually  it  should  seem  that  he  loses  the  bail  altogether; 
and  in  either  of  these  cases  he  must  be  content  to  take  the  bail 
whether  suflScient  or  insufiicient.  1  Sel.  156;  or  if  waiver  of  jus- 
tification take  place  after  exception  entered,  he  loses  the  bail.  See 
Gould  V.  Holmstrom,  7  East,  580.  Humphrey  t;.  Leite,  4  Burr. 
2107.  Tubb  1;.  Tubb  therein  cited,  Sayer  R.  58.  S.  C.  In  like 
manner,  previously  to  either  of  these  stages  of  putting  in,  except- 
ing to,  or  ju8tif;^mg  bail,  he  waives  all  right  of  bail,  exception, 
and  justification  by  demanding  or  accepting  plea.  Lister  v.  Wain- 
house,  Bar.  92.  But  see  The  King  v.  The  Sheriffs  of  London, 
I  D.S^  R.  l6d,  where  it  was  held,  that  in  case  the  defendant 
were  under  terms  which  he  did  not  fulfil,  demand  of  pleas  might 
not  operate  a  waiver. 

Before  bail  are  permitted  to  justify,  it  must  appear  that  due 
notice  of  justification  has  been  given.  —  v.  Marshall,  1  Marsh. 
382. 

In  case  of  exception  to  the  bail  already  put  in,  the  notice  of 
justification  needs  not  again  describe  them.  England  v.  Kerwan, 
1 JB.  ^  P.  335.  Although  notice  of  such  bail  having  been  put  in 
shall  not  before  have  been  given.  Bigg  v.  Dick,  1  Taunt.  17* 
Pierson  t^.  Willement,  Id.  18.  n.  And  where  description  is  neces- 
sary, it  must  be  accurate.  Notice  of  L.  M.'s  bail  held  insufii- 
cient for  bail  of  L.  M.  the  younger.    1  Chit.  R.  88. 

And  where  defendant  is  a  prisoner,  notice  of  justification  nay 
be  given  bv  new  attorney,  without  an  order  for  changing  the  at- 
torney. JKeys  V.  Tavemier,  Id.  291 ;  and  see  The  King  v.  Lon- 
don (Sheriffs  of),  Id.  329,  and  note. 
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If  there  be  due  notice  of  exception  being  entered  in  die  vaca-  When  to  be 
tion,  the  notice  to  justify  bail  for  the  first  four  dajs  in  the  following  8^^^- 
terin  must  be  served  within  four  days  from  the  notice  of  exception. 
Milisou  V.  Kingy  9  East,  434.    It  may  seem  otherwise  in  C.  P. 
that  is,  that  two  days  notice  is  sufficient  in  any  case.    Fowles  v. 
Grosvenor,  Bar.  101. 

But  where  bail  was  excepted  to  in  vacation,  and  the  defendant 
gave  four  days  notice  of  justification  for  the  first  day  of  the  term, 
hat  on  the  19th  January  gave  notice  for  iustifyiug  added  bail : 
Held,  that  the  latter  bail  might  justify.    Woodroffe  t;.  Oldfield, 

lD.*ii.  7. 

In  K.  B.  if  the  same  bail  Justify,  notice  for  the  next  day  is  Notice  u  to 
good ;  but  in  case  of  fresh  bau,  whether  one  or  both,  two  days,  ^"^f  ^*  ^* 
or  notice  on  Tuesday  for  Thursday,  is  necessary.  Wright  o.  Ley, 
If.  15  G.  III.  K.  6.  1  Tidd,  283;  and  it  may  seem  that  notice  of 
justification  must  be  given  for  a  dies  non  juridkus,  provided  that 
be  the  last  of  the  number  of  days  for  which  notice  of  justification 
is  to  be  given,  but  then  the  practitioner  must  understand  that. the 
bail  will  justify  of  course  the  following  day.  By  Master  Foster, 
cited  lb. 

If  the  fourth  day  for  perfecting  bail  be  the  last  day  of  term, 
and  it  be  not  done  before  the  rising  of  the  court  on  that  day,  an 
assignment  of  the  bail  bond  in  the  evening  is  regular.  Dent  t^. 
Weston,  8  T.  B.  4. 

In  C.  P.  the  notice  for  the  Thursday  must  be  given  on  the  Attotime^C.  P. 
Tuesday,  whether  the  same  or  fresh  bail  justify.  Teale  v.  Cheshire, 
Bar.  82.     Elton  v.  Manwaring,  Id.  88.     Nation  v.  Barrett, 
2  jB.  4r  -P*  30 ;  so  that  one  clear  day,  and  that  not  Sunday,  inter- 
vene. Id.     Gregory,  v.  Reeves,  Bar.  303. 

Service  must  be  made  in  K.  B.  before  ten  at  night;  in  C.  P. 
before  nine.     1  Chit.  JR.  77.  n. 

Notice  of  justifying  bail  in  person  must  be  served  before  eleven 
o'clock  in  the  forenoon  of  the  day  in  which  the  notice  must  be 
served,  except  in  case  of  an  order  for  further  time,  when  the  notice 
may  be  served  before  three  in  the  afternoon  of  the  same  day  on 
xvhich  the  order  is  granted,  and  the  affidavit  of  service  must  specify 
that  it  was  so  served.     R.  T.  69  G.  III.     1  Chit.  R.  7o6. 

A  continuance  of  notice  of  bail,  where  time  was  not  given  by 
the  court,  need  not  be  served  before  three  o'clock,  as  specified  in 
the  rule.  M.  T.  60  G.  III.  Williams  v.  Taylor,  5  J.  B.  Moore, 
472. 

Two  days  notice  of  justification  rnvst  be  given  in  the  case  of 
added  bail,  and  therefore  where  notice  was  given  of  Monday  for 
Tuesday,  (by  mistake  for  Wednesday),  and  on  Wednesday  notice 
was  given  for  Thursday,  the  bail  rejected.  Morgan's  bail, 
1  Chit.  R.  308.  Per  cur.  M.  21  G.  III.  K.  B.  1  Tidd,  283. 
Millson  V.  King,  9  East,  434. 

Sunday  is  not  reckoned  a  day  for  the  purpose  of  giving  notice  to 
justify  in  the  case  of  added  bail,  therefore  notice  <of  added  bail  on 
Saturday  for  Monday  is  not  sufficient.  Case  of  Overton's  bail, 
M.  26  G.  III.  K.  B.  1  Tidd,  283.  Imp.  K.  B.  199, 200.  Gregory 
v.Bjeeves,  Barnes,  303. 
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In  K.  B.y  one  day  notice  is  sufficient,  where  bail  already  put  ia 
intend  to  justify ;  but  aliter,  in  C.  P.  Morgan's  bail,  1  Chit.  R. 
508.  n. 

Service  of  notice  of  justification  by  leaving  it  at  chamber  of 
plaintiff's  attorney,  no  person  being  therein,  is  bad  ;  but  a  subse- 
quent acknowledgment  will  make  the  service  sufficient.  Saun- 
ders' bail,  Id,  77. 

Notice  was  served  by  leaving  it  at  the  office  of  plaintiff's  attorney, 
who  returned  it  the  next  day,  sayiug,  he  should  not  accept  the 
notice,  because  he  had  taken  an  assignment  of  the  bail  bond ;  this 
acknowledgment  was  held  sufficient.     Bailey  v,  Davy,  Id.  77.  n. 

Service  with  any  person  belonging  to  place  entered  in  master's 
book,  as  residence  of  attorney,  held  sufficient.     Id,  ib. 

Notice  of  justification  must  be  personally  served  on  plaintiff's 
attorney,  or  clerk  or  servant  at  office,  and  affidavit  that  door  was 
shut,  and  notice  left  before  ten  at  night,  not  sufficient.  Fowler's 
bail.  Id,  78.  S.  P.  and  endeavour  to  obtain  an  acknowledgment, 
held  insufficient.    Hall's  bail.  Id,  79* 

Affidavit  of  service  of  notice  of  justification,  by  leaving  it  at  an 
attorney's  office,  and  stating  acknowledgment  of  receipt,  but  not 
shewing  by  whom,  not  sufficient ;  but  bail  allowed  to  justify  con- 
ditionally.   Jameson's  bail,  Id,  100. 

Where  bail  are  rejected,  on  account  of  the  insufficiency  of  one, 
the  bail-piece  becomes  a  nullity,  and  therefore  the  notice  should 
be  for  putting  in  and  justifying  bail,  and  not  of  adding  bail.  1 B, 
Sf  A.  704. 

If  the  bail  already  put  in  shall,  either  from  insufficiency  or  from 
other  cause,  be  unable  to  justify,  other  bail  may  be  added:  the 
added  bail  must  justify  at  all  events  without  any  further  exception, 
and  therefore  it  is  usual  to  give  notice  of  bail  having  been  added 
and  justifying  at  the  same  time ;  the  bail  must  be  added  previously 
to  the  notice  of  justification.  R,  G,  M.  18  G.  HI.  C.  P.  Collier 
V,  Godfrey,  I  H,  BL^\.  See  also  Gregory  v.  Gordon,  Bar. 7 4, 
and  see  1  B,  S^A.  704 ;  but  by  R.  G.  M.  37  G,  III.  1 B. *P. 
660.  bail  may  justify  in  court,  though  they  did  not  actually 
become  bail  before  the  notice  of  justification  was  delivered. 

Where  the  defendant  refused  to  move  that  his  bail  might  justify, 
till  they  had  paid  certain  costs,  the  court  permitted  them  to  justify 
on  their  own  motion.    Haggett  v.  Argent,  2  Marsh,  365, 

Bail  below  may  put  in  bail  above,  or  may  justify  ^  their  own 
attorney,  without  an  order  for  changing  the  attorney,  xhe  King  1^. 
The  Sheriffs  of  London,  1  Chit.  12.  291.  S29.  and  n. 

And  bail  may,  on  giving  the  requisite  notice,  justify  at  any  time 
before  execution.  Todd  v,  Etherington,  2  Marsh.  374,  although 
final  judgment  may  have  been  signed.     Id,  ib. 

Bail  must  justify  within  yotir  days  after  notice  of  exception,  if 
there  are  four  days  of  the  term  remaining ;  if  not,  then  on  the  first 
day  of  the  following  term,  if  it  be  not  intended  that  the  bail,  of 
whom  notice  shall  have  been  so  given,  should  justify,  bnt  others 
to  be  added ;  it  seems  that  two  days  notice  of  such  added  bail  will 
entitle  them  to  justify.  Hone  v.  Barker,  1  Chit,  R.  4.  And  it 
does  not  appear  that  the  bail  are  bound  to  justify  on  the  day  men- 
tioned in  the  notice — the  defendant's  attorney  may  continue  the 
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notice  to  the  next  day,  if  the  same  bail ;  if  other  bail  he  may  gi?e 
two  days  Dotice,  if  there  be  time. 

Justification  of  bail  now  takes  place  before  one  judge  in  court  Court  for  jnstifi- 
only,  and  not  as  formerly  in  the  court  of  K.  B.  collectively.  cation  of  bail. 

The  alteration  was  made  by  8tat.  57  G.  III.  c.  11,  which,  after  Sut.  57  Geo.  in. 
reciting,  amongst  other  things,  that  the  court  of  K.  B.  at  West*  ^'  ^^* 
minster, '  by  reason  of  the  great  increase  of  business  therein,  had  of 
late  been  much  occupied  during  term  in  the  adding  and  justifying 
special  bail,  whereby  other  business  of  great  public  concern  had 
been  much  obstructed  and  delayed,  and  that  the  sAme  inconvenience 
was  likely  still  to  continue,  unless  some  remedy  were  provided  for 
the  same,  enacts,  that  any  one  of  the  judges  of  the  court  of  K.  B.  at 
Westminster,  when  occasion  shall  so  require,  to  set  apart  from 
the  other  judges  of  the  same  court,  in  some  place  in  or  near  to 
Westminster-hall,  for  the  business  of  adding  and  justifying  special 
bail  in  causes  depending  in  the  same  court,  whilst  others  of  the  judges 
of  the. same  court  are  at  the  same  time  proceeding  in  the  dispatch 
of  other  business  of  the  same  court,  in  banc,  in  its  usual  place  of 
sitting  for  that  purpose,  in  Westminsterf-hall ;  and  that  the  proceed- 
ings so  had  by  and  before  such  one  of  the  judges  so  sitting  apart 
for  those  purposes,  shall  be  as  good  and.  effectual  as  if  the  same 
were  had  before  die  court  assembled  and  sitting  as  usual  in  its 
ordinary  place  of  sitting  in  Westminster-hall. 

Bail  permitted  to  justify  at  the  rising  of  die  court  before  the 
last  day  of  term.     Hopper  v.  Jacobs,  8  Taimt,  56. 

If  a  defendant  change  his  attorney  without  leave,  and  give  notice  where  attorney 
of  new  bail,  the  plaintiff  may  prevent  their  justification.    Hill  v,  changed. 
Hill,  6  TVzif jir.  532. 

Justification  is  the  deposing  on  o&th,  or  affirming  if  a  quaker^  Jnstiacation 
by  bail  ta  the  effect  above  stat^>  when  adverting  to  the  purpose  what 
of  exception,  page  173,  ante. 

The  usual  questions  put  to  a  person  tendered  for  bail,  relate  to  Who,  as  to  prq- 
his  being  a,house>keaper,  and  to  hu  being  worth  double  the  sum  K^y*  ™*y  J^*" 
sworn  to^  after  all  his  just  debts  shall  be  paid ;  and  if  he  answer  in  ^^*  ^'  ^^^ 
the  affirmative,  and  be  otherwise  unopposed,  he  will  be  accepted. 
Bail  was  permitted  to  justify  as  tenant  by  the  curtesy  of  lands  in 
the  Ide  of  Man,  without  affidavit  or  other  evidence,  that  the  law  oF 
tenancy  by  curtesy  prevails  there.  Tomsey  v.  Napier,  8  Taunt.  148. 
But  it  often  occurs  that  the  property  of  which  he  may  depose  him- 
self to  be  possessed,  is  abroad,  out  of  the  reach  of  the  British 
courts,  e.  g.  in  Jamaica.     And  herein  the  practice  of  K.  B.  and 
C.  P.  have  differed.      K.  B.  rejected,  Boddy  v.  Leland,  4  Burr. 
£5£6,  and  C.  P*  admitting  bail,  whose  property,  although  sufficient, 
may  be  out  of  such  jurisdiction.    Smith  v.  Scandrett,  1  Bla.  444. 
Christie  v.  Fillcule,  2  Id.  1323.  especially  where  the  defendant  is 
a  foreigner  also.    Placitum  of  last  case. 

But  where  the  property  was  partiv  cash  and  partly  freehold  in 
Gibraltar,  the  bail  was  admitted  in  K.  B.  Beaixlmore  and  others 
V.  Phillips,  AM.S^S.  173.  Graham  v.  Anderson,  Id.  371.  <icc. 
So  where  property  was  on  its  way  from  abroad^  and  daily  ex- 
pected, the  bill  of  lading  having  been  received.  Welshford's  bail, 
1  Chit.  JR.  286.  o^    Yet  if  it  bad  appeared  that  the  whole  pro- 
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perty  was  abroad,  it  seems  that  such  but  would  have  been  r^eeted. 
Bayley,J,9  S.  C.  Levy's  case,  lChit.R.2Q5.  Yet  <efli5/e,  that 
a  British  subject,  resident  here,  although  bis  property  be  abroad, 
may  justify.     Id.  286.  n. 

Where  one  of  the  bail  was  a  PoriuguesCf  and  owned  a  ship 
which  had  for  two  years  before  traded  between  London  and  Por- 
tugal,  and  was  then  gone  to  Cadiz,  from  whence  she  was  eipected 
to  return,  and  was  insured  in  London,  the  cour|t  of  K.  B.  per- 
mitted the  bail  to  justify  although  he  did  not  swear  to  any  effects 
in  England.  Colson  v.  Carhody,  T.  £2  G.  III.  K.  B.  And  see 
the  case  of  Welshford's  bail,  M.  57  G.  III.  K.  B.  1  Tidd,  295. 
1  CAi/.  JR.  286.  n. 

A  person  resident  in  England,  was  also  in  that  court  (K.  B.) 
admitted  to  be  bail  in  respect  of  mortgage  money  secured  on  an 
esute  in  Ireland.  Per  cur.  M.  42  G.  111.  K.  B. ;  but  see  iSel 
Pr,  l6l,  where  it  is  said,  that  property  in  Scotland  is  not  sufficient, 
because  it  is  not  liable  to  the  process  of  our  courts.     1  Tidd,  295. 

So  although  the  bail  be  indenmified  by  the  officer*  Chick's 
bail,  1  Chit,  jB«  714.  n.,  or  by  a  third  person.  Neat  «•  Allen, 
1B.*P.21. 

So,  where  it  appeared,  after  baU  had  justified,  that  money  had 
Wen  given  to  one  of  them  for  his  trouble  and  loss  of  time  in 
coming  up  to  justify,  the  court  did  not  set  aside  the  allowance, 
but  iiQposed  upon  the  defendant  the  terms  of  producing  an  affida- 
vit of  merits,  bringing  the  sum  sworn  to  into  court,  and  taking 
abort  notice  of  trial*    Wyllie  v.  Jones,  2D.Sf  R.  253. 

Bail  cannot  be  questioned  after  they  have  justified*  Hawkins  v. 
Wilson,  5  Taunt.  666.  And  mistake  of  counsel  in  not  opposing 
them  when  tlie  name  is  called  over,  is  not  a  ground  for  requir- 
ing the  bail  to  come  up  again.    Butler's  bail,  1  Chit.  R»  88. 

But  when  bail  had  been  permitted  to  justify  without  opposition, 
K.  B»  set  aside  the  rule  for  allowance  of  the  bail,  on  payment  of 
the  costs  of  the  justification*  Bosanquet  v.  Simpson,  JB.42G.II1. 
K.  B.     1  Tidd,  469. 

But  the  Exchequer  would  not  set  aside  allowance  of  bail  ob- 
tained after  an  action  against  the  sheriff  for  an  escape,  though  no 
ba^l  bond  had  been  taken  nor  bail  above  put  in  in  time  where  the 
defendant  had  been  rendered  on  the  day  of  the  return  of  the  role 
to  bring  in  the  body.    Morley  v.  Cole,  1  Price,  103. 

Bankruptcy  after  certificate  obtained  is  not  a  ground  of  rgec- 
tion.    Smith  v.  Roberts,  1  Chit.  R.  9. 

It  is  no  objection  to  bail  that  he  is  one  of  the  indorsers  of  the 
bil.1  of  exchange  on  which  the  action  is  brought  Mitchell's  bail, 
Stevens's  bail,  lb.  305. 

And  in  bail  by  affidavit  in  K.  B.,  it  need  not  be  atated  in  the 
affidavit  of  justification  that  they  are  worth  double  the  ddbt  sworn 
to,  in  addition  to  their  liability  in  other  causes.  Stevens's  bail. 
Id'  ib*    Attwood  v.  Emery,  Id.  ib. 

Also  semble  that  this  is  unnecessary  in  C.  P.  Reed  9.  Courn- 
foot,  Id.Uf. 

Jitter  in  Exchequer  whert  affidavit  must  state  that  bail  are 
sufficient  for  all  the  actions.    Jnon.  Id.  ib. 
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If  the  Imil  be  jiuti&ed  within  the  four  days  from  the  rolhig,  the 
sheriff  to  bring  in  the  body,  proceedings  upou  the  bail  bond  pre- 
^ous  to  the  jttstificatioa,  will  be  set  aside,  Wright  t^.  Walker. 
3B.SfP.564. 

The  firsi  day  is  reckoned  exclusive,  and  the  last  inclusively ;  and  How  compoted. 
if  an  attachment  shall  have  been  obtained  on  the  fourth  day  the 
court  will  set  it  aside  without  first  calling  on  the  defendant  to 
justify  bail.  Maycock  v.  Solyman,  1  New  R.  139.  If  Sunday  be 
the  last  day  of  the  four.  Monday  will  be  in  time*  North  v.  Evans, 
^H.BL35. 

Hiey  cannot  justify  after  expiration  of  the  rule  to  bring  in  the 
body. .  Overton's  case.  Imp.  l69 ;  and  if  tliey  do  not  justify  pur- 
suant to  notice,  the  bail  bond  may  be  assigned,  nor  can  principal 
be  surrendered.     Hardwicke  v.  Black,  7  7^  it.  297. 

Further  time   is  granted  for  justification ;   but  care  should  be  Where  foHher 
taken  that  the  application  be  in  time  to  prevent  the  issuing  of  an  }^^  for  jostifica- 
attachment.     1  Sel.  157.    And  a  judge's  summons  for  further  time    ***"  *"°     ' 
returnable  before  the  original  time  has  expired,  operates  as  a  stay 
of  proceedings.     Redford  v.  Edie,  6  Taimt.  240. 

And  see  R.  M.  36  G.  III.  page  17S9  ante.  In  case  of  bail 
by  aflMavit,  and  where  the  plaintiff  having  sworn  that  the  bail  was 
a  prisoner  for  debt,  time  was  given  to  answer,  it  was  held,  that 
the  defendant  could  not  give  notice  of,  and  justify  fresh  bail  before 
the  affidavit  was  answered.     1  Chit.  R.  334. 

So' an  affidavit  for  further  time  to  justify,  on  the  ground  that 
bail  cannot  attend,  must  state  that  the  party  bad  consented  to 
become  bail.  T.  1813,  per  Bayley,  J.  1  Chit.  R.  2.  And  see 
Dixon  v»  Clarke,  Id.  3. 

If  a  rule  nisi  hath  been  obtained  to  set  aside  proceedings  for 
any  tnr^;ularity,  and  that  proceedings  be  stayed  in  the  mean  time, 
of  course  the  time  for  putting  in  and  justifying  bail  is  suspended. 
Swayne  v.  Crammond,  4T.  JK.  176. 

If  the  defendant  be  allowed  to  justify  after  the  regular  time, 
punoant  to  his  notice,  the  costs  of  preparing  to  move  for  an 
attachment  must  be  paid.  Jarrett  v.  Creasy,  SB.Sf  P.  633 ;  so 
though  be  surrender.  The  King,  8lc.  in  Irwin  r.  Hogg,  1  Taunt. 
56.  The  costs  must  also  be  paid  by  a  prisoner  where  several 
notices  of  justification  have  been  given.  S.  C.  n.  Also  where  only 
one  notice.     Mitchell  v.  Claridge,  lb. 

Bail  not  attending,  defect  or  mistake  in  notice,  are  grounds  upon 
which  the  courts  have  allowed  further  time  to  justify ;  but  insuf- 
ficiency is  a  ground  of  refusal  of  further  time.  Lqffi,  72.  187. 
Perciir.  T.  24  G.  III.     1  Tidd,  298.     I  Set.  159. 

Time  given  to  correct  mistakes  in  affidavit  of  service  of  notice 
of  justification,  where  bail  not  opposed.  Hay  ward's  bail,  1  Chit.  R. 
1.  So,  to  correct  error  in  notice  of  justification,  notice  of  bail, 
or  jurat  of  bail  piece.  Id.  2.n*  So  four  days  time  given  to  correct 
mistake  in  bail  piece,  which  omitted  to  state  that  bail  was  taken 
before  a  commissioner.  .Simmons's  bail>  Id.  9*  So  to  correct  jfirat 
of  bail  piece  in  plac6  where  sworn.  Simmons  v.  Morgan,  Id.  10. 
And  see  Webster's  bail,  Id.ib. 

So,  time  allowed  to  enquire  where  bail  told  plaintiff  he  would  ^ 

not  justify,  Id.  289* 
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Motion  for  time  to  justify  must  be  supported  by  affitlavit  of 
fact,  in  excuse  of  bail  not  attending.  1  Chit,  R.  2,.  n.  And  it 
must  state  consent  of  parties  to  become  bail.  Id,  2.  n. ;  and  that 
deponent  believes  him  competent.    West's  bail.  Id.  292. 

So,  where  property  insufficient  for  two  actions.  Vardea  t^.  Wil- 
son, Id,  287. 

Soy  where  affidavit  of  justification  did  not  state  the  degree  of  the 
bail.    Anon.  Id.  292. 

So  for  defect  in  jurat,  or  trifling  misnomer  in  notice,  &c.  Id. 
495,  and  351.  n. 

So,  where  in  bail  by  affidavit,  the  names  of  the  bail  were  omitted 
in  the  notice  of  justification,  through  neglect  of  agent  in  country, 
two  days  time  were  given,  the  omission  not  having  been  made  for 
the  purpose  of  delay.    Jeffry's  bail.  Id,  351. 

But  leave  to  put  in  fresh  bail  was  granted  where  plaintiff  had 
been  allowed  time  to  enquire  into  their  sufficiency.  Anon.  Id. 
354.  n. 

So,  where  the  original  bail  were  attomies  clerks,  and  an  excep- 
tion was  taken  to  the  added  bail  on  that  ground,  time  to  put  in  and 
justify  fresh  bail  was  given.  Hodges  v.  Meek,  3  J.  B.  Moore, 
240.  1  Tiddf  271.  So  where,  after  consenting  to  be  bail,  they 
become  insolvent.  Dixon  v,  Clarke,  1  Chit,  R.  3,  4.  Ayton's 
bail.  Id, ;  or  by  subsecjuent  bankruptcy  or  insolvency.  Id.  2*  n. ; 
Anon,  Id,  1 10.  or  ceasmg  to  be  house-keepers.   Id.  6. 

Where  the  bail  omitted  to  attend  to  justify,  defendant's  attorney 
gave  another  notice  in  the  C.  P.  for  the  next  day,  and  on  payment 
of  the  costs  of  the  first  attendance  the  court  allowed  the  jtutifica- 
tion  to  take  place.  M'Cormick  v.  Foulger,  M.  33  G.  III.  Imp. 
C.  P,  124. 

Where  court  gave  him  till  a  particular  day  to  add  and  justify 
bail,  and  the 'bail  did  not  attend  on  that  day,  he  cannot  justify  on 
a  subsequent  day  without  a  fresh  rule  for  that  purpose.  Carter's 
bail,  1  Chit,  R.  42. 

When  bail  offer  themselves,  and  are  rejected  on  account  of 
some  personal  insufficiency  existing  at  the  time  they  were  put  in, 
as  by  their  being  then  attomies,  bankrupts,  or  insolvent  debtors, 
or  by  their  not  being  then  house-keepers,  &c«  the  court  will  seldom 
allow  time  to  add  and  justify  others.  Per  cur.  T.  24  G.  III.  K.  B. 
1  Chit.  R,  2.  (6),  1  Tiddi  298. 

It  is  a  rule  never  to  dlow  time  to  justify  bail  in  error.  Per 
Bavley,  3.  E.  55  G,  III.  K.  B.  1  Tidd,  298. 

Defendant  is  bound  to  know  the  circumstances  of  bis  bail ;  and 
where  notice  had  been  given  of  one  bail  who  was  notoriously  not 
a  house-keeper,  the  court  refused  time  to  add  and  justify  another. 
Hunt  V,  Haynes,  1  Chit,  R.  7. 

So  one  of  the  bail  being  an  attorney,  time  was  refused  to  add 
and  justify  another.     George  v,  Bamsley,  Id,  8. 

So,  refused  to  correct  misnomer  in  notice  of  justification  by 
habeas  corpus.     Rufford*s  bail.    Id.  76. 

Bail,  of  whom  notice  has  been  given,  having  been  rejected  in 
another  cause  on  the  day  of  which  they  were  to  justify,  were  Jiot 
offered  for  justification  according  to  the  notice,  and  on  next  day 
defendant  applied  for  time  to  add  and  justify,  and  to  stay  proceed- 
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ings  a^inst  bail  beIoW|  but  the  court  refused  tlie  motiony  because 
the  plaintiff  could  not  be  aware  of  such  proceeding,  Watson  o. 
Himou,  I  Chit.  R.  290. 

In  case  of  bait  by  habeas  corpus  or  writ  of  error^  time  to  justify 
not  in  general  allowed  for  amending  defect  in  notice  of  bail,    or  ^ 

on  account  of  the  delay.  Darcy  s  bail,  and  Atkins's  bail,  Id. 
76.  n. 

In  bail  by  afiidavit,  time  will  not  be  given  to  amend  a  mistake 
h  the  jurat,  occasioned  by  the  error  of  the  commissioner  in  the 
country,  unless  the  defendant  produces  an  affidavit  of  merita. 
Burford  v.  HoUoway,  2D.SfR.  362. 

There  is  some  variation  in  the  practice  in  the  two  courts  as  laid  As  to  number 
down  in  the  books,  namely,  whether  more  than  two,  if  more  than  ^"^  ""^  -^tiAr 
>wo,  how  many  will  be  allowed  to  be  inserted  in  the  notice  of  jus-  "*"*    ^  "'"*  ^* 
tiiication;   it  seems  from  Loffi.  Anon.  252,    and  from  Smith  v, 
Trinder,  K.  B.  cited  1  StL  169,  Miller  v.  Jenkin,  cited  in  Forr, 
138,  more  than  two  have  been  allowed  to  justify.     In  the  lasU 
mentioned  case  it  appears,  that  where  the  bail  were  to  justify  in 
4000/.,  one  was  allowed  to  justify  in  4000/.,  and  two  others  in 
2000/.  each  ;  but  aliter,  Allen  v.  Keyt,  2  BL  ]  122.    And  see  Jell 
v>  Douglas,  1  Chit,  £.601.     So  in  the  Exchequer.  Pickering  v» 
Kroger,  Forr.  138.     Wightwick  t?.  DeTastet,  fVightw.  110. 

No  person  having  privilege  of  parliament  can  be  bail.    4  Taunt,  Who  nm^  not  or 
249.  Burton  9.  Atherton,  2  MoTi^.  232,  Duncan  t?. Hill,  1  D.^jR.  may  jnsufy. 
126;    nor    an  attorney.    R.G.M.   14  G.  II.    R^.   I.  K.  B. 
R,  M,  1654.  s.  1.    And  see  1  Chit,  JR.  8  ;  nor  a  conveyancer  en- 
gaged in  partnership  with  an  attorney  of  K.  B.,  and  sharing  in  the 
general  profits  of  the  business  of  the  office,  though  he  did  not 

himself  practice  as  an  attorney.    v.  Yates,  1  D.  ^  JJ.  9  ; 

nor  attomies'  clerks.  Mason  v.  Caswell,  jT.  26  G.  III.  K.  B. 
Stoneham  v>  Pink,  3  Price^  263.  Ritchie  v.  Gilbert,  1  Taunt, 
164.  n. ;  but  if  bail  be  added  to  an  attorney,  and  justify  without 
opposition,  the  allowance  of  the  bail  will  not  be  set  aside.  Bell 
V*  Gate,  Id.  162  ;  nor  his  clerk.  Boulogne  v.  Vautrin,  Coxop.  828. 
S.  C.  Doug.  450.  n.  Cornish  v,  Ross,  2  H.  Bl,  350 ;  though  not 
clerk  to  the  defendant's  attorney.  Redit  v.  Broomhead,  2  B.Sf  P. 
564.  Cakish  v.  Ross,  1  Taunt.  164*  n,;  but  it  might  seem, 
according  to  the  case  of  Redit  v.  Broomhead,  just  mentioned, 
that  in  C.  P.  persons  of  this  description  cannot  even  become  bail 
for  the  purpose  of  surrendering  the  defendant ;  but  if  off  the  roll 
for  sii  years,  attorney  may  justify,  jinon.  1  Chit.  R.  714.  n.; 
and  it  has  since  been  determined,  that  an  attorney  may  become 
bail,  though  be  cannot  justify,    lb.  n. 

If  bail  be  put  in  without  any  descriptiop,  one  of  wbpm  after- 
wards proves  to  be  a  clerk  to  an  attorney,  the  plaintiff  may  treat 
)h9  bail  as  a  nullity.  Fenton  v,  Ruggles,  \B.8f  P.  356.  Wallace  v. 
Airowsmith,  2B.if  P.  49;  but  in  K.  B.  the  plaintiff  must  except 
^0  such  bail,  and  cannot  treat  it  as  a  nullity.  The  King  v.  Sheriff 
of  Surrey,  2  East,  181.  Fox  all  v.  Bowerman,  Id.  182 ;  nor  per- 
SPD9  promised  to  be  indemnified  by  the  attorney.  Preston  v.  Bind* 
ley,  M.  24  G.  III.  cited  }  Tidd,  293.  K-  B.  And  see  R.  H. 
M.24G.  III.  K.  B.  R.G.  //.  87  G.  III.  C.  P.  iB.^P. 
)03,  u. ;  but  the  court  in  spch  a  ca^e  §av^  time  to  put  in  fresl)  bail. 
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Wbo  may  not  or      Greensill  v.  Hoplej,   I  B.ifP.  109.  n.    A  senrsnt  m  the  kitig^s 
may  joitify.  hottseiiold,  liable  to  be  called  upon  to  attend  the  person  of  hb 

majesty,  cannot  justify  as  bail,  for  his  person  cannot  be  taken  in 
execution.  Jnon.  I  D.Sf  R.  19.7.  No  sheriff's  officer,  Marshalsea 
court  officer,  Serjeant  at  mace,  keeper  of  a  prison  (but  see  Faulk- 
ner V,  Wise,  2  Id.  150)  summoner  of  juries,  &c.  nor  any  other 
person  executing  the  process  of  the  superior  courts.  Hawkins  v. 
Magnall,  Doug. 466.  JR.G.  146.11.  Res.2.K.B.  R.M.6G.II. 
Reg.  7.  C.  P.  Holland  v.  Pritchard,  2  Bl.  Rep.  799 ;  nor  turn* 
key.  Daly  v.  Brooshoft,  2  Brod.  4r  Bing.  359-  5  J.  B.  Moore, 
72.  S.  C.  Outlaw,  convict  of  perjury,  and  who  may  be  asked, 
whether  he  has  not  stood  in  the  pillory  for  peijury.  King  v. 
Edwards,  4  T.  R.  44a 

The  court  will  not  set  aside  the  justification  of  bail,  on  ac- 
count of  peijury  subsequently  discovered,  but  will  leave  the  party 
to  his  indictment  for  peijury.     Shee  v.  Abbott,  2  Brod.  if  Bing. 
.     619.    5  J.  B.  Moore,  321.  S.  C. 

Discbarge  under  insolvent  act  disqualifies.  Smith  v.  Roberts, 
1  Chit.  R.  9.    Curtis  v.  Smith,  Id.  l\6. 

But  if  a  person  who  by  the  rules  of  the  court  is  not  permitted 
to  become  bail  be  put  into  the  bail-piece,  and  not  excepted  to,  the 
plaintiff  in  K.  B.  cannot  take  an  assignment  of  the  bail-bond,  and 

Koceed  upon  it  as  if  no  bail  had  been  put  in.     Thompson  v. 
oubell,  £.  22  G.  III.  K.  B.    cited  Doug.  466.     The  King  r. 
The  Sheriff  of  Surrey,  2  East,  181,  ace. 

Not  being  a  house-keeper,  although  the  plaintiff  may  waive  this 
objection.  Saggers  T.Gordon,  5  Taunt.  174.  Bail  cannot  jus- 
tify as  a  hottse*keeper  in  respect  of  a  house  which  he  has  hired,  but 
which  he  is  prevented  from  occupying  by  illness  in  the  family  of 
the  late  tenant,  and  time  should  be  obtained.  Bold^s  bail,  1  Chit.  R. 
266.  So  uncertificated  bankrupt,  and  one  who  has  been  twice 
bankrupt  without  paying  15$.  in  the  pound.  Loffit  1^-  ^^^' 
1  Chit.  R.  9.  Mountain  v.  Wilkins,  M.  21  G.  III.  K.  B. 
1  Tidd,  271.  295.  1  Chit.  R.  293.  Not  being  worth  double 
the  sum  sworn  to  after  payment  of  all  his  debts,  except  where 
the  sum  sworn  to  is  more  than  1000/.  in  which  case  by  R.G. 
M.  51  G.  III.  it  is  ordered,  that  it  be  sufficient  for  the  bail 
'to  justify  in  lOOOZ.  beyond  the  sum  sworn  to ;  and  where  the 
same  persons  are  bail  in  two  actions  on  the  same  bill  of  exchange, 
they  are  only  bound  to  justify  in  double  the  amount  of  the 
sum  sworn  to  in  each  action,  and  not  in  double  the  amount  of 
the  sum  sworn  to  in  both  actions.  Read  and  others  v.  Ellis, 
1  J.  B.  Moore,  29.  Same  v.  Cornfoot,  Id.  ih.  7  Taunt.  324. 
S.  C;  or  supposing  the  justification  by  affidavit  in  two  several 
actions,  the  latter  affidavit  need  not  particularize  the  bail's  liability 
on  the  former  action.  Id.  ib.  And  in  K.  B.,  where  the  same 
persons  are  bail  in  more  actions  than  one,  it  is  sufficient  for  them 
to  swear  in  the  affidavit  of  justification  in  each  action,  that  they  are 
worth  double  the  amount  of  the  sum  sworn  to  in  that  action,  after 
payment  of  all  their  just  debts.  Per  Grose,  J.  after  referring  to 
the  master.    M.  42  G.  III.  K.  B.  1  Tidd,  292.    1  Chit.  R.  305. 

And  assuming  a  fictitious  name,  contrary  to  statutes  21  Jac.  I. 
c.  26.  s.  2.  and  4  2fc  5fV.SfM.  c.^4.  s.  4.  the  bail's  ignorance  of 
tlie  defendant  having  been  frequently  bail  without  being  able  or 
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willing  to  8aj  how  often  or  for  what  sums,  or  in  what  actions,  Who  hiay  not  or 
Rawlins's  bail,  1  Chit.  R.  S.    Id.  ib.  n.-,  and  in  fact  any  other  sus-  "»»y  i^^y- 
picious  cause  which  may  be  adduced  and  proved  to  the  satisfac- 
tion of  the  court,  will  be  a  ground  for  rejection  of  the  bail. 

And  the  bail,  justifying  by  affidavit,  must  not  swear  that  they 
are  v^orth  a  certain  sum  eiciusive  of  all  their  debts,  for  the 
more  obvious  meaning  of  those  words  was,  that  laying  all  their 
debts  out  of  the  question,  they  were  worth  the  sum  specified^ 
Home,  suing,  ice.  v.  Carr,  4  Taunt.  704; 

If  a  defendant  sued  by  a  wrong  name  appears  and  perfects  bail 
by  his  right  name,  vrithout  identifying  himself  as  the  person  sued 
by  the  other  name,  the  plaintiff  may  treat  the  bikil  as  a  nullity,  and 
attach  the  sheriff.  The  King  v.  The  Sheriff  of  Suffolk.  4  TaUnt. 
818.  Or  he  may,  at  his  option,  waive  the  variation  of  the  de- 
fendant's name.    M  ib. 

Insolvency  after  notice  of  justification  given.  Dixon  'O.  Clarke, 
1  Chit.  R.  3, 4.  So  if  after  promised  to  justify,  Ayton'a  bail. 
Id.  ib. 

Where  his  property  is  abroad  bail  cantiot  justify,  Levy's  bail. 
Id.  285 ;  unless,  semble,  he  be  a  British  subject  resident  here. 
Id.  286 ;  rejected  not  having  paid  arrears  of  king's  tales,  although 
in  a  condition  to  pay  them,  Lewes  t;.  Thompson,  Id.  S09  ;'1>ut  where 
sucn  payment  was  with  relation  to  th6  bail  often  postponed  by  con- 
sent of  the  collector,  time  Was  given  to  pay  the  arrears,  and  admitted 
on  production  of  the  receipt  for  the  arrears.  Bail  occupying 
tap  connected  with  a  tavern,  to  the  landlord  of  which  licence  viras 
granted,  cannot  justify  as  house-keeper.  Walker's  bail,  Id.3\6; 
nor  where  bail  occupies  every  room  in  a  house  except  one,  which 
b  reserved  for  the  landlord,  who  also  pays  all  taxes,  Id.  50i ;  hor 
where  bail  had  underlet  a  house  to  a  tenant,  the  bail  occupybg  the 
fir^  floor,  but  the  landlord  would  not  accept  the  under-tenant,  who 
paid  the  l-ent  to  th^^  bail,  and  the  bail  to  the  original  landlord. 
Id.  ib. 

Bail  have  been  reiectea^ho  did  not  know  ihe  defendant.  Per 
eur.  M.  26  G.  HI.  K.  B.  vTidd,  278. 

Person  once  rejected  cannot  be  bail  although  his  circomstances 
have  changed.  Snell^s  bail,  1  Chit.  R.  82.  676.  And  see  Pickard 
V.  Dobson^  SD.  Sf.R.  5;  but  see  case  presently  cited. 

So  bail  Tejetied  who  had  been  bail  to  the  sheriff  in  a  former 
action,  and  had  not  been  ei^cepted  to,  his  property  not  being  suffi- 
cient for  both  actions;    but  time  allowed.'    Varden  v.  Wilson, 

1  CAiV.  U.  287. 

Itiough  it  is  a  general  rule,  that  bail  once  rejected  and  entered 
in  ihe  rejected  book,  stand  alvvays  rejected ;  yet  where  bail  had 
been  rejected  on  a  former  occasion,  merely  on  the  ground  of  having 
been  indemnified  by  the  defendant's  attorney :  Held,  that  the 
general  rule  did  not  apply.    v.  Hallett,  1  D.8^  R.  488. 

Bail  who  had  recently  been  bankrupt,  and  obtained  his  certifi- 
cate, but  did  not  know  whether  his  estate  had  paid  any  dividend, 
not  permitted  to  justify.     Probatt's  bail,  1  Chit.  R.  288. 

Bail  rejected,  who  could  not  say  whether  during  the  interval  of 
his  bankruptcy  and  certificate,  he  had  or  had  not  justified,  Bennett's 
bail.  Id.  289, 
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Bail  rejected,  vho  had  compounded  with  hb  creditors*  and  «fter- 
wards  become  bankrupt,  and  had  not  paid  155.  in  the  pound. 
Wade*8  bail,  1  ChiL  R.  293. 

Living  in  the  verge  of  the  court,  although  doubted,  C.  P. 
Glead  v.  Mackay,  2J3/.  JR.  456,  7-  But  see  5e//.  17 i>  where 
ibis,  without  other  suspicious  circumstauces,  held  no  objec- 
tion. 

Bail,  after  having  passed,  may  be  rejected  before  the  rule  for  the 
allowance  is  drawn  up,  if  sufficient  cause  be  shewn,  as  if  bail  are 
afterwards  rejected  m  another  action.  Waterhouse's  bail,  1  Chit. 
R.  d()7i  and  see  676. 

Bail  rejected  in  K.  6.,  it  appearing  that  one  of  them  had  been 
before  rejected  in  the  Palace  Court.    Monk's  bail.  Id.  676. 

So  allowance  of  bail  may  be  set  aside  under  circumstances  of 
gross  imposition  and  fraud  on  part  of  bail.  Gould  v.  Beny,  Id. 
143.  and  see  Bosanquet  v.  Simpson,  £.42  G.  IIL  K.  B.  1  Tidd, 
259. 

Where  bail  are  afterwards  rejected  in  other  causes,  allowance 
will  be  set  aside.     1  Chit.  R.  144. 

So  also  bail  by  affidavit  not  allowed  to  justify  on  plaintiff's  pro- 
ducing an  affidavit  of  declarations  they  had  made  of  their  insuf- 
ficiency.   Anon.  Id.  676.  n. 

And  if  the  justification  of  bail  by  affidavit  be  opposed  by  an- 
other affidavit,  stating  the  insolvency  of  one  of  the  bail,  the  court 
will  not  allow  the  matters  of  the  latter  affidavit  to  be  answered. 
Alpin  9.  Fox,  5  J.  B.  Moore,  482. 

Supposing  bail  to  have  justified,  the  next  step  is  to  get  the  rule 
for  the  allowance,  and  until  such  rule  be  obtained  and  copy  served, 
proceedings  may  still  be  had  against  the  sheriff;  and  this  though 
the  plaintiff  himself  were  present  and  opposed  the  bail  at  the  time 
of  the  justification.  The  King  v.  Sheriff  of  Middlesex,  4  T.  R. 
494 ;  orbfihe  otherwise  informed  of  it.  Holland  v.  White,  2  B. 
^-P.  34K 

Though  bail  justify  by  consent  at  the  -  judge's  chambers,  the 
practice  of  the  court  requires  that  a  rule  for  the  allowance  of  bail 
should,  notwithstanding,  be  served  on  the  plaintiff  or  his  aUorney. 
Bignold  V.  Holding,  2  D.  ^  £.  436.    Bignold  v.  Lee,  iB.SfC. 

X05»    O*  Jr. 

Ajofi  even  if  rule  for  the  allowance  of  bail  be  obtained,  and  she- 
riff shall  not  have  taken  a  bail  bond,  the  same  will  be  set  aside  to 
admit  the  proceeding  of  an  action  for  an  escape.  How  v.  Lacy, 
I  Taunt.  119. 

But  C.  P.  will  not  set  aside  allowance  of  bail,  on  the  ground  that 
they  have  sworn  to  a  false  accouut  of  their  property  without  the 
privity  of  defendant  or  his  attorney.     1  Chit.  K.  116.  n.  143.  n. 

And  procedendo  cannot  issue  after  service  of  the  rule  for  the 
allowance  of  bail,  on  the  ground  that  the  plaintiff  was  called  by  a 
wrong  name  in  the  notice  of  bail,  but  the  rule  for  the  allowance 
should  be  first  set  aside.     Id.  575. 

If  default  shall  have  been  made  in  putting  in  bail  in  time,  they 
must  justijy  though  not  excepted  to ,  or  an  assignment  of  the  bail 
bond  may  be  taken  and  proceeded  on.  Turner  v.  Cary  and  others, 
7  Ea9tj  607. 
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Where  •  fdakitiff  sued  in  prison,  and  Us  residence  wss  ankoown  Senrice  of  al- 
to the  defendant,  and  bis  servant  refined  to  disclose  it,  tho  court  lowance  of  baU. 
ordered  that  the  affixing  a  notice  of  allowance  of  bail,  and  notice 
of  this  rule  in  the  prothonotary's  office,  should  be  good  service. 
Ward  V.  Northcoate,  7  Taunt  145. 

Rule  for  allowance  of  bail,  discharged  with  costs,  to  be  paid  Costs  loeMcet  to 
by  defendant  on  affidavit  that  the  bail  had  perjured  himself  on  his  J"***^****""* ' 

i'ustification,  in  swearing  that  an  action  in  which  he  had  been  bail 
lad  been  compromised.  Brown  v.  Gillie^,  1  Chit.  JR.  373.  And 
where  the  rule  for  the  allowance  had  been  so  discharged,  and 
pending  the  motbn,  the  plaintiff  had  proceeded  on  bail  bond,  held 
regular.     Id.  496,  n. 

So  where  bail  described  himself  as  having  property  of  great  ex-« 
tent,  the  court  directed  inquiry  to  be  made,  which  bail  eluded  by 
ninning  away,  court  would  not  permit  rule  for  allowance  of  bail 
to  be  entitled  of  term  bail  came  up  to  iustify,  and  application  was 
discharged  with  costs.    Market  v.  Gordon,  JM.  131. 

And  where  an  attorney,  knowing  that  bail  are  insufficient,  puts 
them  in  and  gives  notice  of  justification/  be  will  be  personally, 
liable  to  pay  the  costs  of  opposition.  Blundell  r.  Blundell,  5  B. 
4r  J.  533.  ID.S^R.  142.  S.  C. 

Where  several  notices  of  the  same  bail  were  given,  the  court  will 
compel  the  defendant  to  pay  the  costs  incurred  by  the  plaintiff  in 
consequence  of  such  notice.    Aldiss  v.  Burgess,  3  B.Sf  ji.  759* 

Tliere  must  be  three  notices  of  justification,  and  two  changes 
of  bail  to  entitle  plaintiff  to  insist  on  deposit  of  costs  of  opposi- 
tioii  before  bail  justify.  Minor  v»  Sanby,  1  Chit.  JR.  446.  and 
see  Thompson  v.  Davis,  Id.  658,  n. 

But  costs  of  prior  oppositions  not  allowed,  though  there  bad 
been  three  noUces  of  justification,  if  one  of  the  notices  was  of 
bail  put  in  merely  for  the  purpose  of  a  render.  Wilson  v.  Kiiier- 
ley,  Id. 

So  although  three  notices  were  given  of  the  same  bail  to  justify 
in  vacation  before  different  judges,  and  the  plaintiff  had  incurred 
the  ezpenee  of  three  oppositions,  yet  upon  their  appearing  to 
jus^fy,  the  court  would  not  compel  the  payment  of  the  costs  of  the 
pppc^ition,  as  the  bail  justified,  though  the  court  afterwards  re- 
ferred the  matter  to  the  master  on  an  application  against  the  attor- 
ney for  vexatious  proceedings.    Sleer  v.  Smith,  Id.  44.  80. 

See  what  follows,  as  to  Bail.  Also  Arrest,  Attorney, 
ante;  Bankruptcy,  Escape,  Exoneretur^  Recooni- 
aANCE,  Sheriff,  Thover^  post. 

PRACTICAL  DIRECTIONS,  K.  B. 

The  attorney  for  the  bail  to  the  sheriff,  although  not  the  attorney  for 
the  defendant,  may  put  in  bait  above  withaut  a  judge's  order  for  change 
ing  the  attorney,  and  this  although  the  defendant's  attorney  shall  also 
have  given  notice  of  baiL  The  King  v.  ^keriffs  of  London,  1  Chit  R. 
329.  -«► 

Apply  at  the  sheriff's  office  for  a  short  copy  or  abstract  of  the  writ;  ^*  *®  pnttlo|f  In 
o6latii  specta/  bail  piece  at  the  statUmer's;  stamp  2s.  M. ;  and  at  the  same  to^^.*^^®  "' 
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Notice  of  bail, 
Fonn,  No.  S. 


Ezceptioiiy 
Fonn,  No.  5* 

Notice  of  excep< 
tion,  Fonn, 
No,4. 


Notice  of  jnitifib 
cation,    FonD| 
No.  5. 
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Mm  aifanA  ^t^eawnrnditm  &r  wanrmU  to  defmd,  whimp  6t.;  wrtU  the 
term,  which  nnui  be  thai  m  which  the  writ  u  retwr^k,  at  M€  hmd,  in 
the  MMtf  manker  at  aftooe  dtrBcfed  with  retpeet  to  eomnum  bait:  eaneptf 
that  Hutead  t(f  menlj^  formal  bail  ^  John  Doe  amd  Ricbftrd  Boe,  lAe 
xaflMfy  oddkivfmM^  ttaaes^  and  reiidatce$  of  the  bailf  very  etgfieimtfy  fie- 
nfibed.  must  be  uwerted,  together  with  the  $um  $wom  to.  See  Form, 
No.  1. 
Fillup  the  memaraadum  or  wammt  to  defend  at  the  tame  time*    Set 

tit  MbMORANDUM,  JMftt. 

Take  the  bail  to  ajndge^e  chdmhen,  deUv'er  the  bait  piece  with  ike 
memotandam  to  the  derk,  who  will  then  addren  kimtelf  to  the  bail,  and 
fneution  to  them  the  natmre  of  their  undertahing,  to  which  they  auent; 
this  if  called  their  entering  inio  a  recogmzance ;  pag  the  elerh  tn  tthn 
time  4f.y  in  vacation  1#.  more. 

By  ariainal,  the  bail  ilmH  be  put  in  with  the  fkuser  K.  B«,  Me 
eatfy  in  dia  term  iegeneralh  te  aitendmnce  at  thejmdge's  ehauAert;  bet 
if  notf  on  request  attende  fir  that  purpose. 

The  bail  are  them  diiuniseed,  and  the  aiMrneg^e  ekrh  iaimedisiidgf.or 
the  eama  evening  generaUy^  gives  notioe  of  the  bail  above  hamug  been 
put  in.    SeeNotiee^  No.  2»  fORMS. 

Jf  the  plaimtijgr't  attorney  be  diseaHsfi/fsd  with  the  bail  he  excepU  to 
them,  iut  he  must  see  that  the  exoeptidn  be  followed  by  jusiifieatumt 
ctherunse  he  leeee  the  bail.  Meeeption  to  the  tot/  tf  made  by  writing  in 
the  booh  kept  at  thejudg^e  chamben,  where  the  bail  ware  p^t  into  such 
exception.  See  No.  d»  Forms,  and  if  the  proceedings  be  bj  original 
the  exteption  is  entered  in  thejilazer's  book:  the  attorney's  clerh  gives 
notice  of  the  exception  the  same  evening.    See  No.  4,  FoRli. 

nis  notice  of  exception  caUs  upon  th^  defendanfs  attorney  to  appoint 
the  bail  to  attend  the  court,  now  held  at  VFetiminster  Hall,  57  G.  HI. 
c.  11.  punctual^  before  nine  In  the  morning.  R.  6. 1\  85  6.  III. 
tC  G.  H.  46  6,  III.  and  theine,  in  open  court,  to  justify  br  ewear 
themselves  to  be  worth  doubie  the  sum  euknm  to. 

The  jdaiMFe  attorney  should  see  that  tiic  rvoHgnixance  be  liyldly 
taken,  espeei^Mf  as  it  has  been  lately  ruled,  that  the  plaintiff  pursuing 
an  erroneous  reeogniaisnOe  doee  it  at  his  periL  See  HoU  r.  Frankf 
1 M.  &  8»  199.  and  Bail^  Proceedings  on  Ileoognfxanoe,  post 

After  exception  in  term  time  it  has  been,  seen  ubi  supra*  that  the  hail, 
whether  the  same,  or  added,  of  new  bait,  inust  justify  in  four  days  after 
such  notice:  if  notice  <ff  exception  be  given  in  vacation,  or  so  late  that 
four  days  do  not  remain  of  the  tend,  the  bail  are  to  justify  on  the  Jirst 
day  of  the  subsequent  term.  R.  G.  £.  T.  5  G.  II.  but  the  notice  mUst 
be  given  unthin  four  days  after  exception. 

Justification  must  be  in  dpen  court  if  within  ten  miks  of  Westminster 
Hall,  if  more,  by  affidavit.  1  SeL  157. 

H^en  the  bail  purpose  to  attend,  noHee  ts/utt  be  duly  given ;  if  the  hail 
already  put  in  justify  Monday  for  Tuesday,  or  Saturday  for  Monday, 
will  be  sufficient  notice.  By  R.  T.  59  G.  III.  from  and  after  the  last 
day  of  Trinity  term  every  notice  for  justifyiM  bail  in  person  shall  be 
served  before  eleven  o^cloch  in  the  forenoon  iff  the  day  on  which  acoord- 
ing  to  the  present  practice,  such  notice  ought  to  be  served.  In  case  of 
an  order  of  the  court  for  further  time,  in  which  case  it  shall  be  sufficient 
to  serve  the  notice  More  three  o^cloek  in  the  afternoon  of  the  day  of 
which  such  order  shalfbe  granted.  And  in  all  cases  aforesaid,  the  affi^ 
davit  if  service  shall  specify  the  time  ffdop  at  uA^eh  such  notice  shall 
have  (een  served.    See  Form^  No*  5. 
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ne  jud^8  derk  smtMi  be  requested  to  attend  with  the  hailpieee,  who 
delnen  it  to  the  magter;  pay  ekrk  2».  6<l.;  if  by  original  the  filazer 
mut  he  requested  to  attend. 

Tht  bad  attend  the  comri  pursuant  to  such  notice;  and  they  Witt  be 
permitted  to  ptstify  at  the  rising  of  the  court  before  the  last  day  of 
term.  Hopper  r.  Jacobs^  8  Ttmit.  66.  The  genenU  rule  being ,  thai 
except  on  the  last  day  of  the  term^  bail  unmt  be  justified  at  the  sitting  of 
the  court.  Bui  bail  and  all  papers^  (jfe*  muet  now  be  ready  in  court  inf 
half  past  fdne  in  the  motning. 

Bail  &n  coming  up  to  justify,  gui&y  of  grou  pretarication  may  h^  Their  prevmri 
tommitted  to  the  custody  of  the  marshal.  Curtis  y.  Smith,  1  Chit  R.  tion  puoiahed. 
116. 

The  attorney's  derk  is  ready  loM  an  affldauit  of  the  service  of  the  Affidavit  of 
notice  of  justification  usually  sworn  in  court;   oath  Is.    See  FoRM,  vice  of  notice  of 
No,  6.  JMtificatioD, 

Indorse  on  this  affidtnit  "  To  mace  tojUstifybait  pursuant  to  the  *"**""»  ^®'^ 
within  notice;"**  give  same  to  counsel  with  10<.  6d.  who  moves  the  court 
that  such  bail  may  justify ;  the  bail  is  sworn  to  answer  truly,  and  each  is 
cecmrdingly  ashed  whether  he  is  a  housekeeper  (or  freeholder)  and  worth 
double  the  sum  sworn  to  after  all  his  just  ddfts  are  paid.  See  observa* 
turn  as  to  rule  of  court,  page  182,  where  sum  sworn  to  is  mere  than  lOOOL 
7%e  bail  answerina  in  the  affirmative,  are  again  dismissed,  pay  9s.  unless 
opposed t  as  hereafter  mentioned;  the  counsel  hands  up  the  affidavit,  and 

lie  clerk  of  the  rules  draws  up  the  rule  for  the  allmvanteof  the  bail*  Kqi^  f^, 

See  FOEM,  No.  7 ;  pay  for  same  Us. ;  serve  copy  VnplalMiff^s  attorney,  ance  of  bail^ 

and  let  U  be  remembered,  agreeably  to  the  cases  cited'  above,  that  Vorm,  No.  7. 

the  bail  are  not  well  put  in  and  completed  till  this  be  done ;  the  bail 

piece  is  to  be  obtained  from  the  mastet^s  tlerh,  and  duly  filed  %oith 

Messrs.  Prevost  and  Chambre,  within  twenty  dayu;  this  i$  necessarily  to 

he  done  before  a  defendant  in  custody,  for  want  of  bail,  cati  be  superseded 

on  the  same  being  comphte. 

And  bail  cannot  be  quettUmed  after  they  have  justified,  and  mistake 
<f  counM  in  not  opposing  them  at  the  time,  u  not  a  ground  for  re* 
qsxring  the  bail  to  cotne  up  again.    Butter^s  bail,  1  CSiit.  R.  83. 

And  though  two  notices  are  given  by  different  attomies  of  two  different  ' 
letf  of  bait,  and  bail  put  in  by  the  sheriff  have  already  justified,  defendatU 
it  entitled  to  have  his  bail  justify,  and  be  allowed.  Wbteeler  v.  Mnkin^ 
iChit.  11.81. 

After  the  exception  hath  been  entered  and  duly  served  as  above  men^  Jnstific&tira  lij 
Honed,  it  is  very  usual  far  the  plaintiff  *s  attorney  to  consent  to  a  justifi-  consent  at  chaiii- 
eatiou  at  chambers,  where  the  bail  are  appointed  to  attend  as  before,  and      "' 
where  they  are  to  swear  to  the  same  tenor  and  effect  as  if  they  were  jus' 
tifying  in  open  court.     Where  the  parties  are  realty  responsible,  this  is 
not  only  a  saving  of  time  but  is  a  convenience  to  all  parties. 

For  this  purpose  an  application  is  made  to  the  plabitiff^s  attorney, 
vho  waives  the  justification  in  open  court,  and  thereby  the  expence  of 
ihe  affidavit  of  service  of  the  notice  of  jmt\fication,  ^e.  is  saved. 

lite  court  ofK,  6.  has  animadverted  upon  the  taking  the  10s.  6d.  by 
the  phnniijfs  attorney  in  this  case  i  ivhether  the  practice  be  inveterate 
I  am  ignorant. 

Hitherto  the  Practical  Directions  have  been  applicable  to  cases  occur'  Obserration  as  to 
m^tii  ordinary  course;  but  it  too  often  happens  that  bail  are  proposed  wliere  bail  sus* 
vAo  are  very  incompetent  to  fulfil  that  character,  in  case  the  defendant  P«cted. 
fail  to  disgorge  the  plaintiff  ^s  debt.     Where  this  is  suspected  the  plain" 
tiff^i  attorney  on  receiving  notice  of  bail  put  in,  causes  a  careful  enquiry 
to  be  made  in  the  neighbourhoods  described  in  the  notice  as  to  the  re-- 
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MponriHHty^  credH,  a$ui  eharacier  cf  the  bail ;  and  hamng  atoertaiiud  the 
circumstances  which  render  such  iail  objectionable,  he  exeats  as  before 
mentioned,  but  instead  of  consenting  to  a  justification  at  chambers^  or 
(agreeing  to  a  justification  in  open  comt  witnout  oppositionp  he  insSmt^s 
counsel  to  oppose  them  on  their  attempting  to  justify  in  open  court. 

All  suspicious  circumstances  are  detailed  p^  the  instructixms  gieen  to 
counsel  to  oppote  such  bail,  and  they  are  very  frequently  so  effeciwdly 
exposed  as  to  be  rejected  by  the  court.  In  addition  to  uJkut  the  bsul  on 
being  questioned  may  allege  to  shew  their  own  inconq^etency,  howester 
unwillingly,  the  plaintiff  may  oppose  them  on  affidavit ;  which  affidavit 
must,  however,  be  read  previous^  to  the  bail  being  ashed  any  ques' 
iions;  for  when  bail  are  opposed,  an  affidavit  of  their  insufficiency 
^annot  be  produced  after  questions  have  been  put  to  them.  Anon. 
1  Chit  R.  374.  p. 

Affidavit  containing   general  slanderous  statements  injurious  to  the 
character  of  the  bail  cannot  be  received.    Sanderson's  bail,,  Id.  OT6. 
7%e  fee  to  counsel  on  opposing  bail  is  half  a  guinea. 
We  nave  also  hitherto  supposed  that  the  same  bail  justify  who  were 
criginallv  put  in,  but  such  bail  may  have  been  intended  only  to  be  tem^ 
porary  for  the  purpose  of  surrendering  the  principal,  or  to  gain^  time  to 
procure  substantial  bail;  hut  on  receiving  the  notice  of  evceptien,  the 
defendants  attorney,  if  he  know  that  the  bail  already  put  in  cannot  duly 
Notices  of  bail  j^'^^Vt  Sfi^^^  notice  of  other  bail,  namely,  of  one  or  more  bail  havings  been 
being  added,        adJed*    JVb.  B  and  9«  FoRMS. 

Permt  No.  8  and       Such  notice  must,  as  already  mentioned,  be  given  two  days  before  the, 
^'  intended  justification ;  thus  notice  served  on  Friday  for  Monday,  Smnday 

not  being  reckoned  a  day,  or  on  Monday  forWednesday,  will  be  good 
notice.    And  see  the  cases  as  to  time  for  notices,  4rc.  ante. 

Such  bail  may  be  added  in  the  Treasury  Chamber  on  the  morning  of 

justification:  the  judge's  clerk,  the  previous  evening,  must  be  requested 

to  attend  with  the  bau  piece;  pay  him  2s.  6d,  in  order  that  the  same  may 

be  delivered  to  the  master,  who  duly  inserts  the  added  bail;  pay  2«.  for 

each  added  baiL 

Added  bail  may  also  be  opposed. 

Farther  time  for  .    We  have  seen,  pages  173. 119,  that  further  time  will  be  granted  for 

justification.  the  justification  of  bail;  but  it  is  material  to  attend  to  rule  t/L  36  O.  UU 

page  173^  ante. 
Wbere  defeodaat      -ft  frequently  happens  that  the  defendant  is  in  custody,  and  to  enable 
in  cnstody.  Aim  to  be  discharged  on  finding  good  bail,  lAe  43  G.  III.  o.  46.  s.  6. 

enacts,  that  any  defendant  who  may  be  in  custody  on  mesne  process 
issuing  out  of  any  of  his  mmesty^s  courU  of  record  at  Westminster  or 
Jfhiblin,  after  the  return  of  the  process  may,  in  vacation  only,  ^qnm  due 
notice,  put  in  and  justify  bail  before  any  one  of  the  justices  or  barons  of 
the  court  out  of  w&ch  the  process  shall  issue^  who  may  make  a  rule  for 
the  allowance  of  such  bail,  and  may  discharge  the  defendant  by  writ  of 
supersedeas  in  Uke  manner  as  in  tenfn  time^  Where  bail  are  opp^md 
arid  rejected^  and  l/ie  defendant  is  surrendered  the  next  dm,  new  bail 
may  e^fterwards  be  justified  without  pawng  the  cos(s  of  the  former 
opposition.  Hohoard  v.  Andre,  1  B.  &  P.  32;  see  hopeper  page  )79, 
ante ;  pay  for  the  rule  for  allowance  Qs,  6d,,  serve  copy  as  before  ^  see 
Form  of  Notice,  No.  15.  And  it  Aould  seem  lAol  so  often  as  the 
defendant  shall  be  surrendered  in  discharge  of  his  bail  before  exertion, 
so  often  may  he  be  dischaiged  on  putting  in  and  justyying  bail,  and 
this  by  reason  that  after  each  surrender  there  remains  no  bail  in  the 
cause. 
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Whbrb  Bail  is  put  in  in  the  Country.    K.  B. 

The  auikorities  and  cates  collected,  ante,  page  170,  will  have  mffl-' 
cieMf  explained  the  law  retpecting  bail  being  put  in  in  the  country. 
The  Practical  Dhrectixme  will  now  be  gubjained. 

The  eomnUsdonert  for  taking  and  receimng  reoognizances  of  bail, 
and  far  examining  tue  turetiee  on  oath,  touching  the  value  of  their 
respective  eetaiee,  are  appointed  purtuant  to^  ttat.  4  4r  5  W.  4*  ^-  ^'^  4. 
ad  bga  clause  in  the  same  act,  justices  of  assixe  on  circuit  are  allowed 
to  take  suck  baiL 

By  B,  6.  8  W.  III.  i.  4.  tke  wmmistioners  are  to  keep  a  book  for 
tkt  entrance  of  the  names  of  the  parties,  as  in  the  bail  piece;  the  time 
of  takiiuf  ike  name  of  the  person  who  skaU  trammii  tke  same,  and  the 
name  of  ike  defendeuU's  attorney. 

By  section  6  of  the  same  rule,  plaAniiff^s  attorney  is  to  have  access  to 
mekbook;  to  except  agahisi  tkemwitMn  twenty  days  after  tke  trans- 
misdon  thereof,  and  nofiee  to  tke  plaintiff  or  kis  attorney  of  tke  taking 
tke  same,  and  in  thai  case  the  de/endaiU  tnusi  either  put  in  better  bail, 
or  tke  oognizors  must  justify  in  court,  or  by  iMdavii  taken  before  suck 
commissioner  or  by  oatk  in  court,  or  before  a  judge  of  the  court;  and  by 
R.  G.  M.  9  G.  if.  no  affidavit  sworn  before  a  oommissumer  for  taking 
nffidaeiis  can  be  readg  vntess- filed  and  a  eopy  thereof  made  oy  the  clerk 
^  tke  rules. 

Tke  fitrtker  general  Practical  Directions  are  nearly  the  same  mutatis 
notanqia,  whetker  before  a  commissioner  in  tke  country  or  at  a  judged 
ekambers:  see  tkerefore  ante,  page  185. 

On  tke  recognizance  being  taken,  make  the  affidavit  before  a  commU'  AflMavit  of  cap- 
siaur  for  taking  affidavits  in  tke  court.  Form,  No.  10 ;  annex   the  tion.  Form  No. 
heil  piece.    And  ijbail  be  put  in  in  the  country  wherein  defendant  is  !<>• 
arratedona  testatum  capias,  suck,  bail  is  not  a  nuUiiu  if  eomUy  from 
wkick  tke  testatum  issued,  appear  in  the  margin  of  the  bail  piece. 
1  Chit  lU  79.  n. 

Ike  dtfendant*s  attorney  also  immediately  causes  the  affidavit  ofjustir  Affidavit  of  Jm- 
fieatum.  Form,  No.  11,  to  be  made  before  the  commissioner,  tificationy  Pom 

N.  B.    In  K.  B,  if  the  same  persons  are  bail  in  other  actions,  eack  ^^*  ^^ 
affidavit  needs  only  state  tke  batl  to  be  wortk  double  tke  sum  sworn  in 
that  action;  tkis  affidavit,  witk  the  affidavit  of  caption  and  bail  piece 
annexed,  are  usually  transmitted  by  tke  defendants  attorney  to  kis  agent, 
who  duly  files  tkp  bail  piece,  the  affidavit  of  tke  caption,  and  the  usual  Notice  of  bail- 
memortmdum  to  defend,  with  a  judge  of  the  court.    In  term  pay  Ss,,  in  piece  being  filed, 
vacation  \s.  more.    Give  notice  thereof.  Form,  No.  12.  FomrNo*  n. 

After  ikese  steps,  the  subsequent  exception  and  justification  are  also  Notice  of  josttfi- 
nearly  tke  same  as  before;  the  notice  of  justification  must  be  duly  served;  cation  by  affida^ 
see  Form,  No.  13.  ^**>  ^^™  N^'  ^^ 

An  ajKdavit  of  the  service  of  such  notice  must  be  duly  made;  see 
'BoRu,No.  6,  and  proceed  as  before  as  to  bespeaking  bail  piece,  giving 
brief  to  counsel,  and  tkerewUk,  in  order  tkat  it  may  be  handed  to  the 
master,  tke  affidaM  of  the  justification,  obtaining  rule  for  the  aUow- 
ance  of  tke  bail,  and  serving  copy  thereof  on  plaintiff^s  agent. 

Tke  bail  piece  in  all  cases  seems  to  oe  properly  filed  of  the  term  in 
uMch  it  is  completed.    Anon.  1  Salk.  100. 

PRACTICAL  DIRECTIONS,  C.  P. 

Exelusivebf  of  tke  officers  and  offices  being  different,  the  practice  of 
the  court  ofC.  P.  varies  in  some  points  from  t/iat  of  tke  court  of  K.B.; 
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Office  practice,    i^  t^  general  pmeh'ce  miitati8  matandb,  if  8o  nearly  the  tame,  and 
C.  P.  the  decitiom  of  one  court  are  so  frequently  died  a$  concurrent  autho^ 

rities  in  the  othef,  that  it  would  unnecessarily  enlarge  this  work,  were 
a  separate  detail- to  be  made:  it  will  be  sufficient  to  note  shortly  the  office 
practieef  which  may  be  deemed  peculiar  to  this  court. 

ijf  arrest  be  in  town,  and  the  writ  be  returnable  the  Jhtt  return  of  the 
term,  the  bail  must  be  pui  in  in  four  days  after  the  first  day  of  term; 
if  any  other  return,  tit  four  days  after  the  general  return  day. 

If  the  arrest  be  in  the  country,  and  the  tori/  be  returnable  the  first 
return  of  the  term,  bail  must  be  put  in  in  eight  days  from  the  first  day 
of  term;  and  if  it  be  returnable  any  other  return  of  the  term,  the  bail 
must  be  put  in  in  eight  days  after  the  general  return  day,  R.  G.  H. 
9  Ann. 

In  town  causes,  except  in  the  absence  of  tkejilazer,  no  bail-piece  is 
^  used  in  this  court;  the  filazer  will  attend  at  the  judge's  chambers  with 
his  book,  or  if  the  action  be  at  the  suit  of  an  attorney,  or  other  pri- 
vileged person,  the  prothonotary*s  clerk  will  attend,  and  take  the  baU^ 
whose  names,  with  a  brief  abstract  of  the  writ,  similar  to  the  bail  pieces 
in  K.  B.  /Ae  defendant's  attorney  should  liave  ready  on  a  sUp  of  paper; 
hut  in  the  absence  of  either,  it  may  be  taken  on  producing  a  true  abstract 
of  the  writ,  names  of  bail,  ^c*  on  a  2s,  6d.  stampt  parchment ;  see 
toRM,  No.  14,  pay  filaxer  or  prothonotary  in  term  12s.  vacation  lOs. 
if  taken  at  the  judge's  houee  8f.  4d.  more.  By  R.  G.  £.  36  G.  Ill,  the 
defendant  shall  not  be  permitted  to  enter  into  the  recognizance,  but 
the  bail  shall  each  of  them  enter  into  a  recognizance  of  double  the 
sum  sworn  to.  lB.&  P.  530.  In  the  foUowing  Forms,  C.  P.  the 
statement  that  the  defendant  {in  actions  commenced  subsequent  to  that 
rule)  entered  into  the  recognixtmee  must  be  omitted.  It  may  be  here 
remarked,  that  where  bail  is  taken  under  a  judge's  order  in  this  court, 
each  of  the  bail  is  liable  to  double  the  sum  ordered,  as  well  as  double  the 
sum  sworn  to,  in  case  of  affidavit.  Dahl  v.  Johnson,  1  B.  &  P.  206. 
If  the  bail  were  put  m  in  tinie,  no  notice  was  formerly  held  to  be 
necessary.  Dawkins  v. Reed,  lU.Bl  529:  but  bytLG.E.^G.  Id. 
1  Taunt.  616,  it  is  inter  alia  ruled,  that  in  all  at^ions  when  special  bail 
shall  be  put  in  for  the  defendant,  a  notice  in  writing  of  sufk  bail  being 
so  put  in  sJidU  be  forthwith  aiven  to  the  plaintiff  *s  attorney  or  agent,  and 
that  no  special  bail  should  be  considered  as  put  in  until  such  notice  dudl 
have  been  so  given. 

In  country  causes  the  putting  in  bail  before  a  commissioner  is  nearly 
the  same  in  both  courts;  pursuant  to  rule  6  W.  &  M*  it  is  rather  more 
formal;  see  Form,  No.  14. 

One  bail  may  be  put  in  before  the  same  commissioner  at  one  time,  and 
one  at  another  time.    Imp.  C.  P.  194. 

As  to  transmission  of  the  bail  piece,  see  before,  page  170,  and  also 
R.  G.  H.  6  G.  I.  that  is,  if  within  forty  miks,  in  ten  days  ;  if  more 
than  forty,  in  twenty  days;  see  observation  on  this,  pagellO. 

When  transmitted,  apply  to  a  judge  for  his  allocatur,  whi<di  u  granted 
on  producing  the  bail  piece  and  the  affidavit  of  the  caption ;  in  term 
pay  6s. ;  in  vacation  12s, ;  the  same  must  then  be  filed  with  the  filaxer ; 
tfatthe  suit  of  a  priviUged  person,  with  the  prothonotary,  as  the  case 
is;  pay 6s.  ILO.H.6G.L  R.G.M.13G.I.  R.G.M.6G.II. 
but  if  not  transmitted  in  time,  it  cannot  be  filed  without  leave  of  the 
court;  R.  G.  M.  6  G.  II.  it  is  usual  to  file  the  affidavit  of  the  jus- 
tification also  with  the  filazer  at  the  same  time  with  filing  the  bail 
piece, 

A  copy  of  the  affidavit  of  the  justification  is  usually  given  by  the 
defendant's  to  the  plaintiff  *s  agent. 
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A$  to  exeeptum  to  baU  in  tkii  cowri,  a  wmA  mors  maierial  diiibietim  Office  practice, 
iitobe  noticed.  C.  P^ 

7%«  bail,  though  bail  to  the  iA«rUr»  may  be  excepted  againtt  ai 
eU  time$9  whether  after  asrignment  m  the  bail  bund  or  not.  R.  6. 
M.  6  G.  II. 

7%e  exception  in  London  and  Middkeea  it  to  be  entered  in  thejilazer^i 
booh;  in  other  countiee  the  exception  ietobe  entered  under  the  bail  piece 
filed  ai  theJOaaset'M  of  tie  mmly. 

TkebaaioaiUod  with  theJUaxer  at  the  judgA  ehambere;  pay  him 
7i.  W» 

BaU  to  be  perfected  after  exception  in  the  iix^ee  as  to  term  and  wuM' 
tkn  w^eniioHed  before;  iui  it  mmm  thai  agreeably  to  the  praetiee  K.  B. 
the  notice  of  putifieaiion  for  the  following  term  matt  be  given  within 
four  dayo  after  the  notice  of  exception,  though  ouch  notice  be  gveen  in 
vacation ;  see  page  112,  ante.  The  practice  m  C.  P.  doee  not,  at  in 
K.  B.y  appear  to  be  altered  by  any  decided  cote.  By  the  practice  in 
that  court,  that  it,  in  C.  P.,  it  it  tuffident  in  att  catet  to  give  two 
dayt  notice  previously  to  justification*  Fowlis  v.  Grosvenor,  Bar.  101. 
At  to  this,  qaaere.  It  may  be  safe  perhaps,  to  give  the  notice  of 
justification  for  the  next  term  within  the  four  dayt  after  deception 
terwd. 

In  this  court  there  nnutt  be  two  dayt  notice  of  the  juttifieaiion  in  every 
tote,  at  Thurtdayfor  Saturday,  Saturday  for  Tuetday. 

Notice  of  juttijusation,  not  at  againtt  the  theriff,  a  waiver  of  fxcep* 
tion;  tee  cote  cited,  page  174,  ante. 

Waiver  in  otktr  eatee^  the  tame  4ii  is  K.  B« 

Juttification  at  in  K.  B.  evoepf  thai.at  it  aboaytdoneat  Wettmintter; 
Serjeant  iO<.  0d. ;  and  the  fUazer  miuet  be  requested  to  attend  with  hit 
booht  or,  in  case  of  a  country  came,  with  the  baU piece;  pay  him ^.  Adm, 
cfmaftfecM  lis. ;  and  in  this  court  it  it  not  necettary  to  enable  them  to 
justify,  that  the  bail  should  hone  become  to  previouthf  to  the  tenrioe  of 
the  notice  of  the  juttification.  JL  6.  M.  a7  O.  III.  C.  T?.  The  te- 
eoudarydra^Jttgf  the  rule;  pay^*;  terveeopyt  and  Aew  the  original 
at  the  tatne  time. 

The  juttification  by  content  at  chambert,  tame  at  K.  B.  ante,  page  187,   * 
excqst  that  the  Jilazer  mutt  attend;  pay  him  9f*  4d. ;  pay  the  judge'e 

IXnce  the  43  6.  III.  c.  49.  8.  9.  a  pritoner  in  custody  on  proeeu  of 
thit  court  may  be  discharged  on  puttmg  in  and  justifying  bait  in  vacar 
tion  at  chambert ;  tee  ante,  page  188. 

It  thould  be  further  noticed  that  in  thit  court  the  baU,  where  bail 
in  other  actiont,  thould  twear  in  an  affidavit  of  justification  that  they 
ere  worth  double  the  amount  of  the  debts  in  all  the  actions  wherein 
they  ofer  to  become  bail.  Field  v.  Wainwright,  8  B.  &  P.  89.  And 
tee  Jonet  t.  Ripky,  3  Price,  261»  whereat  K.  B.  hoU»  it  to  be  sufficient 
to  swear  in  each  action  to  doMe  the  asnount  of  the  debt  in  that  action : 
per  Oroee,  J.  after  referring  to  the  master.  M.  4S  &•  IIL  1  Tidd, 
292. 

But  the  oath  it  not  required  to  thit  extent  where  actiont  are  brouaht 
againtt  other  partiet  en  dke  tame  blU  or  note.  Reid  y.  Comjoot, 
7Taunt  324.    1  J.  B.  Moorci  29.  8.  C.    1  Clpt.  R.  306.  n. 
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FORMS. 

Nfi  B«  These  forms  nmiatis  wnuiandiM  will  answer  for  either  court 

No.  1.  ^ou,  (addreuing  the  bail  bu  their  namei)  do  jointly  and  severalty 

Recognisance  of  undertake,  that  if  C  D.  shall  be  condemned  in  this  action,  at  the 
bail  by  bill  in  gait  of  A.  B.^  C.D,^  shall  satisfy  the  costs  and  condemnation,  or 
^*^*  render  himself  to  the  custody  of  the  Marshal  of  the  Marshalsea  of 

,the  court  of  King's  Bench,  or  you  will  do  it  for  him.  Are  you 
content? 

No.  2.  Yon  {addrtstvug  the  bail  by  their  names)  do  severally  acknowledge 

Recognisance  of    to  owe  unto  A.B.  the  sum  of  £ a-piece,  to  be  levied  upon  your 

k^'>i°*^'i^*  ^^  several  goods  and  chattels,  lands  and  tenements,  upon  condition, 
Dy  original.  .^^^  .^  ^jp.  be  condemned  in  the  said  action,  he  shall  pay  the  con- 

demnation, or  render  himself  a  prisoner  to  the  Fleet  prison  for  the 
same;  and  if  he  fail  so  to  do,  you  (agaim  addretnng  the  bail  bif  their 
Names)  do  undertake  to  do  it  for  him. 


No.  3. 

Form  of  special 
piece,  stamp 
tf.6tf. 


[Gwrl.] 


term,  in  the- 


year  of  the  r«ign  of 


King  George  the  Fourth. 

EUenbonmgh  and  Marhhatn. 

Londm^f  )       Richard  Roe  b    delivered  to   bail  on  a 
to  wit.    } 


eepi  oorpm 


to 


Themoi  Stilee, ,  of  No.  45,  Fleet-street,  in  the  city  of 

London,  stationer, 

and 

Samkel  Shlet ,  of  No.  IB,   Cheapside,   in  the  said  city, 

bookseller, 

at  the  snit  of 

Oath  )  John  Doe^ 

If  taken  in  tiie^ 
conntryj    add  I  ^ 

whom  the  baa  C    defendant's  attorney, 
was  taken. 

day  of  -—  ^ 
Id •  5 


• 

*  Tbe  recognisance  as  osoaDy  taken 
is  bad  English,  <«  He,"  referring  to 
A,  B.  tiie  immediate  antecedent. 

t  If  on  a  itatatMM  special  ciqrfas  ont 
of  one  connty  into  another,  insert  the 
first,  namely,  the  connty  from  which- 


tbefes^ohiM  issues.  So  where  ecseahoa 
from  London  into  the  Connty  Palatine 
of  Lancaster.  Loncworth  e.  Healey, 
S  J.  B.  Moore^  76.  And  see  l  Chit.  R. 
79,  n. 
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LCaurt']  No.  4. 


term,  in  the  — — ——  year  of  the  reign^of  Kipff  Oeorge  Bail  piece  by 

the  Fourth.  o  o  o     bUI,intown. 

(Couniy)  to  wit  C.  D.  is  delivered  to  bail  on  a  cepi  eorpui,  to 

E.  F.  of . 


Oath,  £. 


and 
6.  H.  o^ , 


,  attorney. 


At  the  suit  of  A.  B. 


Ttl^en  and  acknowledged  conditionally,  ^ 
at  my  chambers  in  Serjeant's  Inn,  f 
Chanoery4ane,  this  — day  of  ^ 


-,  before  me. 
[Caitri.]  {TUk  cmue.) 


No.  5. 


Take  notice,  that  special  bail  was  this  day  put  in  for  the  defendant  in  Notice  of  ipedal 

tills  caase  before  the  honourable  Mr.  Justice ,  at  his  chambers  ^'^ 

10  Serjeant's  Inn,  Chancery-lane,  London,  and  the  names  are  Thomas 
Stfles,  of  No.  45,  Fleet-street,  London,  stationer,  and  Samuel  Stiles, 
of  No.  18,  Cheapside,  in  the  said  city,  bookseller.   Dated  this  ■ 

day  of ,  18—. 

Yonr's,  &o. 


-,  attorney  for  the  defendant 


To  BIr. ,  attorney  for  the  plaintiff. 

I  except  against  these  baQ.  No.  6. 

,  plaintiff's  attorney.      Exception  to  the 

(Date.)  bdU. 

N.   To  be  wrUioi  in  the  judgtft  or  fikaer'B  hook. 

IC^'I  {Title  came.)  ^^^  y 

I  have  excepted  against  the  bail  put  in  for  the  defendant  in  this  Notice  of  excep* 

cause.    Dated  this day  of ,  18—.  ^^^  ^  *^ 

,  plaintiff's  attorney. 

To  Mr. ,  attorney  for  the  defendant 

[CourL-i  (TUk  cauie.)  ^^^  g 

Take  notice,  that  the  bail  already  put  in  for  the  defendant  in  this  Notice  of  jostifi- 

canse,  and  of  whom  you  have  had  notice,  will  on next  justify  cation  of  bail. 

themselves  in  open  court,  Westminster  Hall,  in  the  county  of  Middle- 
sex {if  a  eowUrif  cmwe,  muf*'  by  affidavit/^  as  good  bail  for  the  said 

defendant    Dated  this day  of ,  18—. 

Yonr's,  &c. 

,  attorney  for  defendant 

To  Mr.  f  attorney  for  die  plaintiff. 

[Court.]  {Title  eauie.)  jj^^  g^ 

>  ckrk  to ,  of ,  attorney  for  the  defend-  Affidavit  of  ser- 


tnt  in  thia  cause,  maketh  oath  and  saiih,  that  he  did,  oa  the day  J^^^tta?*  ^ 

VOL.  I.  N  * 


u 
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of  instant,  personally  serve  ■    ,  the  plamttff's  attonej, 

widi  a  tme  copj  of  the  notice  berennto  annexed,  (Signed) 

Sworn,  &c. 

If  the  aenrant  of  plaintiff's  attorney  or  clerk  be  senredt  say  **  serred 

Mr. ,  the  plaintiff's  attorney  in  this  cause,  widi  a  true  copy 

of  the  notice  hereunto  annexed,  by  deliyering  the  same  to  the  clerk 
"  or  servant  of  the  said  i— »  at  bis  boose  in  ," 

JIo,  10.  >         next  after  ,  in  ■  Term. 

Role  for  allow.    >Cpon  reading  the  afiSdavit  of-  >  ■,  Jt  U  ordered^  that 

ance  of  the  bail.        ^  €  ^^  y^  p^^  1^  for  the  defendanU  in  this  oaiiae,  who  bsTo 

^ 3  this  day  jostited  themselves  in  conr^  be  aUowed,and 

the  bail-piece  filed,  on  the  motion  of  Mr, . 

By  the  court. 

No.l,.          f^J  <^*— ^ 

Notice  of  adding     Take  Botioe«  that——,  of ^  and  — — — ,  of 


and  jastiQriDg      ^iu^  on  ..**^—  next,  add  themselves  to  the  bail  already  pnt  in  for 

the  defendant  in  this  cause,  and  at  the  same  time  will  justify  thsm- 
selves  in  open  court,  Westminster  Hall,  in  the  co|m4y  of  MulcUesex, 

as  good  bad  for  the  said  defendant.  Dated  this  day  of 1 

13-% 

Your's,  &c. 

■  '  ,  attorney  for  defendant. 
To  Ifr.  — ,  attorney  for  the  plaintiff. 

No.  1«.           iC<nart.'\  iTUUvmme.y 

Notice  of  one  baU      ^j^Aa  iMtice,  that -,  of ,will,  on 


%^^^^^  ^^  ^^^^*  ^^^  himself  to  the  baU  abeady  put  in  for  the  defendant  in  this 

^.        ^  cattse,  and  that  he,  together  with ,  one  of  the  bail  already 

put  in  for  the  defendant,  and  of  whom  you  have  had  notice,  will  at  the 
same  time  justify  themselves  in  open  court,  Westminster  Hall,  in  the 
county  of  Middlesex,  as  good  ball  for  the  said  defendant.  Dated  this 
—  day  of  ,  18. — 

Your  a,  drc* 

• ,  attorney  for  defendant. 

To  Mr. -,  attorney  for  the  plaintiff. 

No.  IS.  iCaurt.'] 

Special  bail  *®'™»  "*  *^® ^^^^  ®^  *^  ^^^  ^^  '^"^  Geoijge 

p^e  taken  be-  the  Fourth. 

kn  commii*  (^Coumy)  to  wit    C.  D.  b  delivered  to  bail  on  a  cqn  corput,  to 

•iooer.  £^  p^  ^f ; 


Oath,  £ .  G.  H.  of 


and 


•,  attorney  for  the 


At  the  suit  of  A.  B* 


defendants. 
Taken  and  acknowledged  conditionaDy, 
this  -    ■  day 

before    me,    

Commissionersi  &c. 


^dged  conditionaDy,  v 
of  — ,  18-,  f 
,  one   of  thel 
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lOwrtJ  (Ito&can*?.)  No.U.  ' 

>  of -,  in    the  conntj  of  ,  gentleman.   Affidavit  of  cap- 

mtkeih  oath  and  saith,  that  the  recognizance  of  the  bail  (or  bail  piece)   tion  of  bail. 

hereonto  annexed,  was  dnlj  acknowledged  bj ,  of 

and ,  of  the  same  place ,  before  — — — 

the  commissioner  who  took  the  same  in  this  deponent's  presence,  the 
day  of last  past  , 

Sworn .  (Signed) 

[Omrt.l  (Ttt&catttc.)  No.  15. 

■  of  — — ,  in  the  county  of ,  and  ■  ■  of  Affidavit  of  ios- 

tlie  same  place, bail  for  the  defendant  in  this  cause,  seyeralljr  tification  of  baU. 

nake  oath  and  say,  and  first  this  deponent  ■  for  himself  saith, 

that  he  is  a  housekeeper  in aforesaid,  and  that  this  depo- 
nent is  worth  £  — — —  o?er  and  above  what  will  pay  all  his  debts. 

And  this  deponent for  himself  saith,  that  he  is  a  housekeeper 

w aforesaid,  and  is  worth  £  over  and  above  what 

will  pay  all  his  debts. 

Sworn (Signed) 

[Omrt.]  {Title  omise.)  No.  16. 

Take  notice,  that  the  bail-piece  in  this  cause,  with  the  affidavit  of  Notice  given  t^ 
the  due   taking   thereof,    was  this  day  filed  with  the  honourable   ?„  fiuJr*bS 
Mr.  Jdstice  ■ ,  at  his  chambers  in  Serjeant's  Inn,  Clutiicery-  piece,  &c. 

lane,  London.    Datisd  this       ■     ■—  day  of ^  18 — . 

Your's,  &o, 

■,  agent  for  the  defendant. 
To  Mr. ,  agent  for  the  plaintiff. 

N.  B,  The  names  of  the  bail  may  be  added  tq  the 
notice,  thus: — **  and  the  names  are  ■■/'  but 

it  is  in  the  option  of  the  practitioner  to  add  them 

"'"^^  No.  17. 

Same  as  No.  9,  but  say  "  by  affidavit."  f  Notice  of  baft 

^        ^  >  jnatifying  by  affi- 

V  davit. 

[Gwrr.] 

term,  in  the  year  of  the  reign  of  King        -No.  18. 

George  the  Fourth.  Fonn  of  baU 

London  (ss).    Capias  against late  of ,    at   P»«c«  ^^  JPg"?" 

the  suit  of for  £ ,  upon  promises  returnable   fo"^J^  0  P 

Affidavit  for  £ .  ' 

Bail  are  —- of 

and 

of : : 

Tiken  and  acknowledged,  * 

cooditionaHy,     at    aiy^ 

Inn,    CbaSjeiy  ^r,>E*®'^  <>f  *^«  *>"*  ho\mA  m  £ . 

the  —  day  of  — ,  18 — ^  \ 
before  ne,  J 

— — ,  Attorney  for  defendant,* 

^  Bail  are  to  siga  the  bail-piece,  both  In  €•  P.   and  Ezcheqner  of  Pleas, 
but  aot  K«  B. 

If  2 
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No.  19. 


[Court.] 


{Title  cause.) 


Notice  of  justiii-       Take  notice,  that  the  hail  already  put  in  for  the  defendant  in  this 
cation  of  bail  for   cause,  and  of  whom  you  have  had  notice,  will  justify  themselres  as 


prisoner  m  vaca-  g^^^j.  ^^^^  ^^^  ^j^^  ^^jj  defendant,  on 


tion. 


•,  the 


day  of 


next,  at  the  chambers  of  the  honourable  Mr.  Justice 

situate  in  Chancery-lane,  London.     Dated  this  ■  of  - 


10—. 


To  Mr. 


No.  20. 

Bail  piece  where 
bail  put  in  before 
a  commbsioner 
in  the  conntry, 
C,P. 


What. 


Its  orijEta;  ab- 
stract or  the  Stat. 
SSH.VL  c.  10. 


Sect.  5« 


Your's,  &c. 

,  attorney  for  the  deifendant 

-,  attorney  for  the  plaintiflf. 

N,  B.  Be  ready,  as  in  other  cases  of  justiCcatioD, 
with  an  affidavit  of  service ;  see  ^  o.  0,  ante^  page  103, 
the  order  for  the  allowance  of  bail  is  made  by  the 
judge,  and  the  clerk  of  the  rules  draws  up  the  rule 
thereon ;  pay  8<.  Qd.  and  proceed  as  in  other  cases. 


Same  as  No.  IS. 


BAIL  BOND.  A  specialty,  whereby  the  defendant,  and  other 
persons,  usually  not  less  than  two,  though  the  sherifF  may  take 
one  only,  10  Co,  101,  become  bound  to  the  sherifF  in  a  penalty 
(generally  double  the  sum  sworn  to)  for  the  due  appearance 
of  such  defendant  to  the  legal  process  therein  described,  and  by 
w4iieh  the  sherifF  hath  been  commanded  to  arrest  him.  The  im- 
mediate  effect  of  this  instrument  is  the  release  of  the  defendant 
from  the  obligation  he  would  otherwise  be  nnder  of  going  to  a 
prison,  or  to  safe  custody. 

This  instrument  is  directed  to  be  taken  by  stat.  23  H.  VL  c.  10, 
the  preamble  of  which  recites  that  the  king,  considering  tlie  great 
perjury,  extortion,  and  oppression,  which  be  and  have  been  in  this 
realm   by  his  sheriffs,   under-sheriffs,   and   their  clerks,    coroners, 
stewards  of  franchises,  bailiffs,  and  keepers  of  prisons,  and  otiier 
officers  in  divers  counties  of  this  realm,  and  then   by  section  the 
6th  enacts,  that  the  said  sheriffs  and  all  other  officers  and  ministers 
aforesaid  shall  let  out  of  prison  all  manner  of  persons  by  them  or 
any  of  them  arrested,  or  being  in  their  custody  by  force  of  any 
writ,  bill,  or  warrant  in  any  action  personal,  or  by  cause  of  indict- 
ment of  trespass,  upon  reasonable  sureties  of  sufficient  persons 
having  sufficient  within  (he  counties  where  such  persons  be  so  let  to 
bail  or  mainprize  to  keep  their  days  in  such  place  as  the  said  writs, 
bills,  or  warrants  shall  require;  and  by  section  the  7tb,  it  is  enacted, 
that  no  sheriff  nor  any  of  the  officers  or  ministers  aforesaid^  shall 
take  or  cause  to  be  taken  or  make  any  obligation  for  any  cause 
aforesaid,  or  by  colour  of  their  office,  but  only  to  themselves,  of 
any  person,  nor  by  any  person  which  bball  be  in  their  vi'ard  by  the 
course  of  the  law,  but  by  the  name  of  their  office  and  upon  con- 
dition written^  that  the  said  prisoners  shall  appear  at  the  day  con- 
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tained  in  the  said  writ,  bill,  or  warrant,  and  in  such  places  as  the 
ttid  writs,  bills,  or  warrants  shall  require. 

And  by  section  the  8(b,  if  any  of  the  said  sheriffs  or  other  offi-  Sect.  8. 
cera  or  ministers  aforesaid,  take  any  obligation  in  other  form  by 
colour  of  their  oflBces  it  shall  be  void.      Section  the  1 1th  enacts,  Sect  ii. 
that  the  sheriff,  &c.  offending  against  this  act  shall  lose  to  the 
party  indamaged  or  grieved  for  every  offence  bis  treble  damages ; 
and  also  40/.,  one  half  to  the  king,  and  one  half  to  the  party  suing 
for  the  same.    And  by  the  14th  section  it  is  enacted,  that  if  the  Sect  14. 
said  sheriffs  return  upon  any  person  cqn  corpus  or  reddidit  se,  they 
shall  be  chargeable  to  have  the  bodies  of  the  said  persons  at  the 
days  of  the  returns  of  the  said  writs,  bills,   or  warrants,  in  such 
form  as  they  were  before  the  making  of  the  said  act. 

Pursuant  to  this  statute,  which  is  a  public  statute  (though  once  Obsenration* 
thought  otherwise,  Samuel  v.  Evans,  2  T.  R,  Q75,)  the  bail  bond 
to  which  it  gives  origin,  is  become  a  proceeding  of  course  where 
a  defendant  is  arrested,  or  against  whom  process   is  taken  out. 
Haley  r.  Fitzgerald,    1  Str.  643. 

It  seems  that  a  bail  bond  for  the  appearance  of  a  party  on  an 
attachment  out  of  Chancery,  is  wholly  untouched  by  this  statute. 
Therefore  thouj^  the  sheriff  is  not  bound  to  take  bail  in  such  case, 
yet  he  may  recover  on  a  bail  bond  so  taken.  Morris,  esq.  v.  Hay- 
ward  and  others,  2  Manh.  £80.     6  Taunt.  569-  S.  C 

Tlie  condition  of  the  bail  bond  given  to  the  sheriff  cannot  be  W1»t  the  condi- 
other  than  for  the  due  appearance  of  the  defendant,  pursuant  to  the  ^®"  "■"•'  *^* 
statute,  which  must  be  strictly  pursued,    Rogers  v.  Reeves,  1 T.  R. 
418. 

With  some  exception,  nothing  can  be  a  performance  of  the  con-  Aqd  lipw  foifiUed. 
dition  of  a  bail  bond,  but  putting  in  bail.  Harrison  r.  Davies, 
5  Burr.  2683.  An  exception  seems  to  be  surrender.  Jones  v. 
Landers,  6  T.  R.  754.  Stamper  v.  Mllbourne,  7  T.  R.  123. 
Hamilton  v.  Wilson,  1  East,  387.  Maddocks  v.  Bullcock,  I JB. 
if  P.  326. 

If  the  bail  be  insufficient  no  action  lies  against   the   slieriff.  Where  sheriflf  net 
Grovenor  r.  Soame,  6  Mod.  1?2.  liable. 

But  if  he  omit  to  take  it,  he  will,  under  circpmstances,  be  fixed. 
As,  where  a  sheriff's  officer,  on  arresting  the  defendant,  took  five 
shillings  from  him,  with  a  promise  to  pay  the  remainder  of  ^hat 
was  usual  at  a  future  day,  and  allowed  him  tq  go  at  large  without 
taking  a  bai)  bond,  without  the  plaintiff's  assent,  he  cannot  be 
surrendered  in  discharge  of  his  bail ;  and  an  attachment  having 
issued  against  the  sheriff  for  nut  returning  the  writ,  it  C'^nnot  be  set 
aside,  nor  will  the  court  relieve  him  by  allowing  him  to  put  in  and 
justify  bail.     Collins  v.  Snuggs,  6  J.  B»  Moore,  111. 

It  can  be  made  only  to  the  sheriff  himself  as  such  by  the  name  To  whom  bond 
<»f  his  office;  and  for  the  appearance  of  the  defendant.    Cotton  r.  nw^e* 
Wale,  Cro.  Eliz.  b62 ;  and  though  the  bond  be  to  the  sheriff  of 
Durham  on  a  writ  issued  immediately  from  K.  B.  it  is  not  void.  Where  void^  or 
Jackson  v.  Hunter,  6T.R.7\\  but  if  it  be  void  upon  the  face  of  "®^ 
H,  as  where  it  appears  to  have  been  taken  after  the  return  of  the 
vrit,  stated  in  that  condition,  judgment  obtained  thereon  will  be 
mt^^d.    Samtiel  v.  I$v^^s,  %  l\  R.  ^69,  and  it  is  void  oi^  non  est 
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What  condition 
may  contaio,  See* 


Where  defend- 
ant arrested  in 
mo  counties. 


Statate4de5iliiii. 
^.  16.  «.  to. 
Thin  statute  in 
Pickering's  edi- 
tion stands  5tli 
Ann» 


Statute  compnl« 
sory  on  sheriff. 

By  whom  assign- 
ment made. 


Bnt  plaintiff  not 
eomneUad  to  ac- 
cept. 
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factum.    Thompson  v.  Rock,  4M.SfS.  338.    One  surety  is  snfii- 
cient.   10  Co.  100.    Rogers  v.  Reeves,  1  T.  R.  418.     Sound.  91 ; 
but  the  very  words  of  the  process  need  not  be  pursued,  so  that  the 
general  intent  of  the  process  be  stated.     Shuttleworth  v.  Pilking- 
ton,  2  Str.  1 155.  also  cited  by  Butkr^  J.  in  King  v.  Peppitt,  1 T.  R. 
U5.     Kirkhide  v.  Dyke,  ^Leo.  180.     Villiers  v.  Hastings,  Cro. 
Jacn  986.    Jones  t^.  Stordy,  9  IEmA^  55.  nor  is  it  necessary  to  state 
the  nature  of  the  action.     Owen  v.  Nail,  6  T.  R.  709.  but  if  the 
action  be  against  three  jointly  and  severally,  and  .the  sheriff  take 
one  bail  bond  for  a  joint  appearance  it  is  void.     Ciroveoor  v. 
Soame,  6  Mod.  199.    And  where  the  writ  was  to  appear  before 
"  his  majesty's  jusUces  of  the  Bench  at  Westminster,"   and   the 
mandate  to  a  tNuliff  of  a  liberty  was  to  appear  before  **  his  said 
majesty  at  Westminster,''  and  the  condition  in  the  bail  bond  fol- 
lowed the  mandate,  the  bail  bond  was  held  void.     Renalds,  as- 
signee, &c.  V.  Smith  and  others,  9  Marsh.  958.     And  see  where 
it  was  held,  that  it  was  only  necessary  to  set  out  the  condition  in 
the  declaration  in  an  action  on  the  bail  bond  according  to  its  legal 
effect.    Bonfellow  v.  Steward,  3  J.  B.  Moore,  914.    See  also 
Luckett  V.  Pkimmer,  5  Id.'  538. 

If  a  plaintiff  sue  out  writs  into  two  counties,  and  amst  the 
defendant  in  bodi,  who  gives  bail  in  both,  the  defendant  does  not 
thereby  obtain  the  right  of  electing  in  which  county,  the  bail  shall 
stand,  but  the  bail  first  given  remain  liable.  Hullock  v.  Norris, 
9  Taunt.  667. 

BAIL  BOND,  Jsdgnment  of. 

The  statute  4  &  5  Jnn.  c,  l6.  s.  90,  enacts,  that  the  sheriff,  at 
the  request  and  cost  of  the  plaintiff  or  his  attorney,  shall  assign  to 
him  the  bail  bond,  by  indorsing  the  same  and  attestins  it  under  his 
hand  and  seal  in  the  presence  of  two  or  more  credible  witnesses, 
without  stamp,  provided  it  be  stamped  without  action  brought 
thereon,  and  if  the  same  be  forfeited,  the  plaintiff,  after  assign- 
ment made,  may  bring  an  action  thereupon  in  his  own  name,  and 
the  court  may,  by  the  rule  of  the  same  court,  give  such  relief  to 
the  plaintiff  and  defendant  in  the  original  action,  and  to  the  bail 
upon  the  said  bond,  as  is  agreeable  to  justice  and  reason,  and 
such  rule  of  the  court  shall  have  the  effect  of  a  defeazance  to  such 
bail  bond. 

The  statute  is  compulsory  upon  the  sheriff,  and  if  he  refuse  to 
assign  the  bond  on  request,  an  action  may  be  brought.  Stamper 
r.  Milbourne,  7  T.  R,  199.  and  the  assignment  must  be  made  by 
him  or  by  hb  under-sheriff  in  his  name,  or  it  will  be  bad ;  the 
clerk  to  the  under-sheriff  cannot  do  it.  Kilson  v.  Fagg,  1  Str.  60. 
but  the  sheriff  cannot  in  any  case  compel  the  plaintiff  to  accept 
such  assignment.    Rex  r.  Daws,  Ld.  Raym.  799. 

If  the  bail  do  not  justify  in  four  days  exclusive  after  notice  of 
exception  to  them,  the  plaintiff  may  take  an  assignment  of  the 
bail  bond ;  but  if  the  fourth  day  be  the  last  day  of  term,  and 
the  defendant  do  not  justify  his  bail  before  the  rising  of  the  courts, 
the  plaintiff  may  take  an  assignment  of  the  bail  bond  on  that  day 
after  the  rising  of  the  court.  Dent  v.  Weston,  8  T.  R.4.  Four  days 
must  remain  of  term,  otherwise  notice  in  K.  B.  and  C.  P.  oust 
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be  gives  of  ji]sti6c«tioD  for  the  followiog  tertn.  And  the 
my  abandon  aa  attachment  issued  qgai^st  the  aheriiF,  and  take  a« 
aasigameBt  of  the  bail  bond,  Pople  v*  Wyatt,  15  Easi,  215.  BiU 
wbilst  the  attachment  remains  ii»  force  he  cannot  take  such  assigo- 
ment  ia  order  to  proceed  against  the  defendant  or  hia  baiL  Ctt»- 
ningham  y.  Charofaera,  1  CUi,  R.  804.  n^  Nor  can  the  plaintiff 
proceed  in  the  original  action  after  such  assignment  and  whilst 
heretaiaa  his  right  to  sue  upon  it.  Id*  ib^ 

A  distinction  prevails  in  the  practice  of  the  two  courtSjr  and  DUtiBeiioo  ia 
laches  or  defauk  of  one  party  is  assigpied  as  tb«  ground  and  prin-  ^*  ^*  "^  ^  '* 
ciple  of  aaeh  practice,    in  K.  B.  the  plaintiff^  notwithstanding  he  Practice  K.  B. 
would  be  out  of  court  by  not  dedariii^  ia  two  terms  after  return 
of  the  process,  may  yet  tpke  eP  ass^ment  of  the  bail  bond, 
though  two  terms  shall  have  expired :  for  by  not  putting  in  bail  the 
defendant  has  prevented  the  |rfaintiff  from  declarii^  in  chief,  and 
he  is  not  obliged  to  declare  dc  bemetMrn;  it  may  be  presumed  there- 
fore to  be  the  defendant's  own  defiuilt  that  the  dednration  has  not 
been  filed  or  delivered,  and  he  shall  not  be  enabled  to  take  ad- 
vantage of  his  own  wrong.     Merryasan  v*  Carpenter,  2  Sir.  1268. 

In  C»  P.  it  is  decided,  that  the  sound  constructioa  of  the  statute  pmctice  C.  P* 
requires  that  the  suit  must  be  depending  when  assignment  is  nuule, 
and  if  the  plaintiff  hath  not  declared  de  bene  eue  it  must  be 
through  his  own  defiBiult  that  he  is  out  of  court,  as  is  the  case 
where  a  defieodant  doth  not  deckre  before  the  essoign  day  of  the 
third  term  inclusive,  after  the  return  of  the  writ*     Sparrow  v. 

Naylor,  2£/ii.B76. 

The  general  rule  is,  that  where  bail  are  duly  put  in,  exceptioik  is  What  gtaefaH^ 
a  waiver  of  the  assignment  of  the  bond,  but  this  rule  does  not  ^^^^^  ^^  ■»«»* 
hold  where  the  defendant  doth  not  put  in  bail  in  tmt.    Boldero  v. 
Gray,  d  Coepp.  769* 

llie  application  for  the  assignment  of  the  bail  bond  is  matter  of  To  proceed  oa 
prudential  consideration  on  the  part  of  the  plauitiff's  attorney;  ho  m<to!^^''^^ 
ihould  be  aware  that  he  thereby  forfeits  a  right  to  resort  to  the 
most  unexceptionable  security,  the  sheriff,  should  the  defendant 
have  failed  in  duly  putting  in  bail,  and  that  number  of  persons  do 
not  always  present  the  best  security;  whereas  in  cases  of  cerU^n 
defaolta  the  sheriff  is  answerable  by  a  sure  and  comparatively 
summary  process:  but  supposing  an  action  on  the  bail  bond  to  be 
determined  upon,  the  next  subject-matter  for  consideration  is  the 
proceedings  in  such  action. 

We  have  seen  that  by  statute  4  &  5  jfnn.  above  abstracted,  the 
plaintiff  may  bririg  an  action  on  the  bail  bond  if  forfeited. 

By  B.  G.  C.  F.  r.  SO  Gp  III.  no  bail  bond  taken  in  London  or  u.  q.  c.  P.  r. 
Middlesex,  under  process  returnable  in  C.  P.  on  the  first  return  aoG.  s.  at  to 
of  a  term,  shall  be  put  in  suit  until  after  the  fifth  day,  nor  bonds  j2l!!\[^i^^ 
taken  elsewhere  until  after  the  ninth  day  in  full  term ;  nor  if  under  ^f^j^      ^ 
process  returnable  on  subsequent  returns,  until  after  four  days  and 
eight  days  respectively,  exclusive  of  the  return  day  of  the  process. 

The  assignee  of  a  bail  bond,  without  any  sufficient  reason  for  Where  teparste 
so  doing,  brought  separate  actions  against  each  of  the  bail.    The  ^^^^  "®*  ^  ^ 
court,  upon  payment  of  the  costs  of  one  actioUi  only  stayed  the    ^^^  ^  • 
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proceedings  in  all.  Disseniiente  Abbott,  O.J.  Key  v.  Hill,  £  B. 
^  A.  598.  S.  C.  1  Chit.  R.  337-  But  in  such  case  C.  P.  will  not 
stay  proceedings  in  one  action,  except  on  pa^mrat  of  coats  of  all. 
Id.  338.  n.  And  action  commenced  on  bad  bond,  pending  mo- 
tion for  setting  aside  a  rule  for  allowance,  which  rule  was  dis- 
charged on  account  of  perjury  of  the  bail,  held  regular.    Brown 

i;!  Gillies,  Jrf.  496. 

The  action  is  not  commenced  by  a  bailable  process.  1  Sel.  179- 
It  has  often  been  determined  that  the  action  must  be  commenced 
in  the  same  court  with  that  of  the  original  action  in  which  the  bail 
bond  was  taken.  Walton  v.  Bent,  3  Burr.  1923.  Morris  v.  Rees, 
2  BL  Rep.  838.  Indeed  the  construction  of  the  statute  warrants 
no  other  decision,  ibid.;  so  if  in  a  county  palatine,  Chesterton 
V.  M iddlehurst,  1  Burr.  642 ;  br  if  one  of  the  bail  be  an  attorney 
of  another  court,  How  v.  Bridgwater,  one,  &c.  Bar.  117;  but 
the  defendant  cannot  take  advantage  of  tliis,  under  the  plea  of  non 
est  factum.  Wright  v.  Walmsley,  2  Campb.  396.  And  in  debt 
upon  a  bail  bond  C.  P.,  if«  the  declaration  state  the  condition  to  be 
for  the  defendant's  appearance  before  his  majesty  at  Westminster, 
it  is  bad  on  general  demurrer ;  for  it  was  held  to  describe  an  ap- 
pearance in  K.  B. 

But  the  venue  may  be  laid  in  any  county.    Gregson  v.  Heather^ 
2Str.  727.  2  Ld.  Raym.  1455. 

'  It  has  been  ruled  that  the  action  by  the  sheriff  himself  is  not 
confined  to  the  original  court.  Newman  v.  Fawcitt,  1  H.  Bl.  631. 
Subsequent  decisions  however  seem  to  warrant  a  contrary  infer- 
ence, namely,  that  all  actions  respecting  the  bail  bond  must  be 
brought  in  the  court  from  whence  originated  the  first  process, 
Dixon  V.  Heslop,  6  T.  R.  365.  Donatty  v.  Barclay,  8  T.  jR.  152; 
but  it  may  be  observed  that  in  some  of  these  last  cases  the  pro- 
ceedings were  manifestly  M  the  suit  of  the  same  plaintiff,  and  the 
original  cause  of  action,  however  remotely,  remained  the  same. 
'  The  action  in  Newman  v.  Fawcitt,  ubi  supra,  Was  at  the  in- 
stance of  a  different  plaintiff,  and  the  cause  of  action  a  specific 
breach  of  a  specific  condition,  totally  unconnected  with  the  origi- 
nal cause  of  action,  and  with  which  a  sheriff,  as  sheriff,  can  bave 
nothing  to  do;  in  this  way  it  is  submitted,  with  great  deference, 
these  several  decisions  may  be  deemed  not  to  militate  against  each 
other  even  in  'principle ;  not  however  if  the  case  of  Donatty  r. 
Barclay  be  considered  as  settling  the  point. 

And  the  plaintiff  may  proceed  against  the  bail,  although  the 
original  action  is  out  of  court,  it  not  appearing  when  the  bail  bond 
was  assigned.    Collett  t'.  Bland,  Wilson  v.  Fisher,  4  Taunt.  715. 

But  the  plaintiff  cannot  sue  on  a  bail  bond  after  ruling  the  sheriflT 
to  bring  in  the  body.     Blackford  v.  Hawkins,  1  Ding.  181. 

The  defendant  may  plead  that  no  such  process  issued,  and  con- 
sequently that  the  plamtiff  has  no  ground  of  action.  Saxby  r. 
Kirkus,  Say.  R.  116 ;  but  the  arrest  cannot  be  traversed.  Watkins 
V.  Parry,  1  Str.  444.  Haley  i;.  Fitzgerald,  Id.  643.  S.  P. 

And  where  bail  above  are  put  in  but  not  justified,  and  the  she- 
riff being  fixed,  brings  an  action  on  the  bail  bond,  to  which  the 
defendant  pleads  comperuit  ad  diem,  the  court  will  on  motion  hj 
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die  aheriff  order  the  recognisuice  of  bail  on  the  original  action  to 
be  atnick  off  the  file ;  thougli  the  defendant  allege  that  the  sheriff 
was  fioed  through  his  own  negligence:  for  that  should  be  the 
rabject.  of  motion  to  stay  the  proceedings  on  the  bail  bond. 
Le^hy  esq.,  and  another  t^.  Bartles,  1  Marsh.  520.  62'aunt.  167. 
S.  C. 

The  actioi^  proceeds  like  any  other  action  in  debt  on  bond,  no  No  writ  of  in. 
writ  of  inqairy  being  necessary,  Moody  v.  Pheasant,  2  B.  S^P.  ^o^T  necessary. 
446;  but,  the  statute  investing  the  courts  of  law  with  an  equitable  Eqvituble  j^Hsr 
iuterference  in  respect  of  these  actions,  provided  the  plaintiff  hath  ^J^  ^  ^^ 
used  due  diligence  in  the  commencenieot  thereof,  Hutchinson  v. 
Hardcastle,  Bar,  103,  they  admit  of  the  proceedings  being  stayed 
ibereia,  provided  t/i€  plainiiff  be  in  the  same  situation  he  would 
have  been  in  but  for  the  default  of  the  defendant,  and  therefore 
upon  application  to  the  court  the  proceedings  M'ill  generally  be 
stayed  upon  certain  and  known  conditions,  namely,  that  the  de-  The  conditions 
fendant  shall  perfect  bail  in  the  original  action ;  but  this  is  unne-  ynpo^ed  ob  de- 
cessary  if  the   proceedings  are  irregular,  or  against   good   faith.  '^"^■"^ 
Heath  v.  Ourley,  4  J,  B.  Moore,  149-   And  further  terms  imposed 
are  that  the  defendant  shall  receive  a  declaration,  plead  issuably, 
take  short  notice  of  trial,  and  pay  the  costs,  to  be  taxed,  incurred 
hi  consequence  of  the  bail  bond  having  been  assigned,  and  of  the 
proceedings  thereon.    And  by  12.  G.  T.  59  G.  111.  no  rule  shall  What  the  affida*! 
be  drawn  up  for  setting  aside  attachment  regularly  obtained  against  ^**  ■""•*  •***•• 
the  sheriff,  for  not  bringing  in'the  body,  or  for  staying  proceedings 
regularly  commenced  on  assignment  of  bail  bond,  unless  application 
for  such  rule  shall,  if  made  on  the  part  of  defendant,  be  grounded 
on  an  affidavit  of  merits,  or  if  made  on  the  part  of  sheriff,  or  bail 
or  officer  of  sheriff,  or  at  his  or  their  own  expence,  or  as  his  or 
their  indemnity,  and  without  collusion  with  defendant.     1  Chit.  R. 
128,  n. 

When  application  is  made  to  set  aside  the  proceedings  on  the 
bail  bond  for  irregularity,  or  if  regular,  to  stay  them  upon  terms, 
the  rule  or  summons  and  affidavit  should  be  entitled  in  the  original 
cause.  Webb  v.  Mitchell,  M.  48  G.  HI.  K.  B.  Kettle  v. 
Woodfield,  T.  40 G.  III.  K.  B.  1  Tidd,  326. 

Wliere  plaintiff  took  an  assignment  of  the  bail  bond,  and  after*  IrregnUrity  a 
wards  gave  notice  of  exception  to  the  bail,  without  entering  it,  g^roand  for  sUy, 
held  the  plaintiff's  irregularity  in  not  entering  an  exception  was  not 
waived  by  defendant's  having  given  two  notices  of  justification, 
under  one  of  which  the  bail  justified,  and  therefore  held  that  pro- 
ceedings  should  be  stayed ;  but  the  bail  bond  was  not  to  be  deli- 
vered up  to  be  cancelled.     Hodson  v.  Garratt,  1  Chit.  R.  174. 

The  court  will  not  stay  proceedings  on  a  bail  bond  where  a  trial 
has  been  lost,  except  on  the  terms  of  the  bonds  standing  as  a 
security ;  and  quare,  whether  the  same  practice  would  not  now 
prevail  in  case  of  an  attachment?  Phillips  t7. Whitehead,  Id.  270. 
Nias  r.  Gray,  Id.  270,  n. 

Explanation  of  terms  ''  losing  a  trial/'  and  ''  bail  bond  standing 
as  a  security."     Id  ib. 

But  the  defendants  in  an  action  on  the  bail  bond  are  entitled  to  Plea  mast  be  do- 
a  demand  of  plea  and  rule  to  plead,  though  the  judgment  shall  "wn^cd,  ac^. 
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have  been  set  aside  against  the  priacifiali  and  tlie  hail  bond  to 
stand  as  a  security.  £vans  v>  Sumaniy  I  -N*  -R*  65*  And  after 
judgnent  against  tbe  principal  wbece  bail  bond  stands  as  a  secuf  ity, 
the  bail  are  entitled  to  a  rule  to  plead^  and  denand  of  a  plea  be- 
fore judgment  against  them.     lClui.R,910* 

And  it  is  to  be  understood  that  the  court  will  in  all  cases  stay 
proceedings  on  the  bail  bond  where  the  plaintififs  by  their  neglect 
have  forfeited  their  claim  to  institute  proceedings  against  the  bttl. 
Pigott  V.  Truste,  3B.SfP.^2l.  though  the  plaintiff  shall  have 
lost  a  trial  by  the  defendant's  delay,  yet  tbe  court,  without  requiring 
an  affidavit  of  merits,  Hardis^  v.  Storer,  1  N.  Ji.  103 ;  but  K.  B. 
requires  such  affidavit.  Grottick  <7.  Bailey,  \B.is  A.  703*  But 
where  an  affidavit  of  merits  is  produced,  it  is  not  necessary  to  state 
on  whose  behalf  the  motion  is  made.  Bell  9.  Taylor,  1  Chit.  £• 
672,  and  see  721.  And  the  court  vrill  permit  the  defendant  to 
try  the  original  question,  and  proceedings  will  even  be  stayed  though 
a  verdict  shall  have  been  obtained  in  the  action  on  the  bail  bond^ 
Birch,  one,  &c.  v.  Graves,  Bar.  74>  on  consenting,  in  addiliou  to 
the  terms  above  mentioned,  that  the  baH  bond  stand  as  a  security 
for  the  plaintiff's  debt  and  costs,  if  he  recover  in  the  original  ac- 
tion. And  if  he  do  recover,  the  defendant  in  the  action  on  tbe 
bail  bond,  if  be  have  not  already  pleaded^  cannot  plead  comperuii 
ad  diem,  but  on  motion  judgment  may  be  immediately  enterd  up. 
Otway  V.  Cokayne,  Bar.  85. 

And  bail  bond  is  to  stand  as  a  security  where  a  trial  has  been 
lost,  and  therefore  where  one  defendant  was  arrested  on  a  latitat, 
returnable  in  Hilary  I'erm,  and  the  other  on  an  alias  writ  iu  Easter 
Term,  and  if  bail  above  had  been  duly  perfected,  the  plaintiff 
might  have  tried  the  cause  at  the  last  sittings  in  Hilary  Term : 
Held,  that  the  bail  bond  must  stand  as  a  security.  The  King  «• 
London  (Sheriffs),  1  Chit.  R.  359. 

But  iu  Eschequer  of  Pleas,  where  a  plamtiff  who  has  taken  aa 
assignment  of  a  bail  bond  9&er  bail  nave  been  put  in,  but  not 
perfected,  consented  by  his  clerk  in  court  to  an  order  for  staying 
the  proceedings  on  payment  of  costs,  he  is  not  entitled  to  have 
the  security  of  the  bond,  altboiq^  he  may  have  lost  the  opportu* 
iiity  of  going  to  trial,  because  it  is  in  such  a  case  the  result  of 
his  own  conduct    Blore  v.  Mottram,  7  Price,  535. 

llius  far  the  terms  imposed  by  K.  B.,  where,  by  the  defendant's 
delay,  the  plaintiff  has  lost  a  trial. 

But  the  proceedings  on  the  bail  bond  were  stayed  where  bail 
had  justifiea,  and  where  no  trial  bad  been  lost,  and  the  court 
would  not  impose  the  terms  of  accepting  a  declaration  pleading 
issuably,  and  taking  short  notice  of  trial.  The  King  v.  London 
Sheriffs,  1  Chii.  R.  357. 

C  P.  go  somewhat  Airther  in  adding  to  the  security  of  the 
plaintiff,  namely,  that  cour|  has  determined  that  the  pUintiff  may 
take  judgment  in  these  actions,  which  judgment  is  to  remain,  aa 
the  securitv,  and  if  the  plaintiff  recover,  eaecution  may  be  issued 
immediately. 

The  certificate  of  the  original  defendant,  a  bankruptf  obt^ine4 
jfreoiousijf  to  commeoong  the  action  on  the  b«il  bond,  is  a  groimd 
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for  staying  proceedings  on  such  action,  but  not  if  certificate  be 
obtained  subsequently  to  the  commencing  such  action*  Cockerill 
V.  Owston,  1  Burr.  436. 

So  defendant  in  an  action  on  a  bail  bond  (given  in  an  action  of 
debt  against  himself)  becoming  bankrupt  between  plea  and  ver- 
dict, in  the  action  on  the  bail  bond,  is  discharged  from  the  da- 
mages and  cosls.  Dinsdale,  Assignee  of  the  Sheriff  of  Middle- 
sei  t.  Eames,  £  Brod.  tf  Bing.  8« 

Where  an  action  is  brought  against  two  only  of  three  joint  con-  Where  abateaMot 
tractors,  the  court  will  not  stay  proceedings  commenced  on  the  not  allowed, 
bail  bond,  mless  the  defendants  will  undertake  not  to  plead  in 
abatement.    Govett  v.  Johnson,  %B,tf  P.  465. 

The  defendants  having  signed  a  regular  bail  bond,  were  held  to  How  defendant 
have  waived  the  irregularity  of  the  omission  of  th^  christian  names  7||{'^^  J'*]^*, 
in  a  capias  ad  respondendum^  directing  the  sheriff  to  take  Messrs.  ^^^|,ond. 
L.  and  B.    Kingston  i;.  Uewellyn,  1  Brad.  If  Bing.  689.  4J.B. 
Moore,  317* 

Before  stat.  49  6.  III.  according  to  the  case  of  Carmichael  r.  Cannot  proceed 
Chandler,  Imp.  K.  B.  194.  the  plaintiff  might  npt  only  prove  his  ®^^uSdJj^ 
debt  in  the  original  action  under  a  commission  against  the  defend-  mulin^ 
ant,  but  m^ht  also  proceed  on  the  bail  bond ;  but  by  the  14th 
section  of  this  act  plaintiff  proving  or  claiming  a  debt  under  a 
commissioit  of  bankruptcy,  is  to  be  deemed  an  election  not  to 
proceed  at  law. 

Where  in  an  action  of  debt  an  assignment  of  a  bail  bond  was 
taken,  the  defendant  not  having  perfected  bail,  and  an  action 
being  brought  on  the  bond,  he  became  bankrupt  between  plea  and 
verdict,  and  obtained  his  certificate  after  final  judgment:  Held, 
that  he  was  discharged  from  the  damages,  and  costs  of  the  latter 
action,  as  the  debt  on  the  bail  bond  was  proveable  under  the 
commission.  Dinsdale  v.  Eames,  4  J.  B.  Moored  360.  2  Brod. 
Sf  Bimg.  8. 

Mistake  of  the  defendant  as  to  putting  in  bail  improperly,  e«  g.  What  mistake  a 
filing  the  bail-piece  with  the  filacer  instead  of  the  prothonotaiy,  ^onnd  ^<«5 
the  plaintiff  having  sued  by  a  testatum  attachment  of  privilq^e,  is  ^  P'l'cecding^ 
also  a  ground  for  staying  proceedings  on  the  bail  bond. .   Gamett  other  caiee. 
V.  Heaviside,  Bar.  63 ;  also  where  die  bail-piece  was  filed  with 
the  filacer  without  a  jadge^s  aUaeatur  being  previoosly  obtained. 
Hutchinson  9.  Hardcastle,  Id.  103,  also  surrender  of  the  prin-  8orrender<( 
cipal  if  duly  made  and  notice  given.     1  Chit.  R.  128.  n.    So  al- 
thoogh  no  notice  shall  have  been  givto  of  such  surrender,  8cc. 
Lepine  v.  Barrett,  8  T.  R.  283,  and  this  though  execution  shall 
have  been  levied  against  the  bail ;  or  where  no  justification  shall 
have  taken  place.    Meysey  v.  Camell,  5  T.  R.  534. 

Bail  having  been  put  in  and  justified,  the  ilefendant  pending 
a  rule  nisi  for  setting  aside  the  allowance  of  such  bail  was  ren-r 
dered.  The  rule  nisi  being  afterwards  made  absolute,  an  assignment 
of  the  bail  bond  was  taken :  Held,  that  such  assignment  was  re- 

Sar,   the  render  under  such  circumstances  being   insufficient, 
own  t;.  Jennin|;s,  %B.Sf  J.  768. 

But  tbe  applaoatioa  on  this  as  on  other  grounds,  must  be  on 
p^meal  of  ooets^  also  payment  of  debty  whether  prin€i|N|Ij  iih 
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teresty  aud  costs.  Butler  «•  Rolls,  3  Salk.  55 ;  but  plaintiff,  by 
such  applicatioD  to  stay  proceedings,  must  not  be  prevented  froDn 
going  to  trial,  therefore  payment  must  be  within  such  time  as  that 
DO  delay  of  proceeding  to  trial  take  place.  Butler  «?.Rolfe,  QMod. 
25.  S.  C.  as  that  3  Salk.  55, 

If  one  of  the  bail  apply  to  stay  proceedings  it  will  be  granted 
upon  payment  of  the  debt  and  all  costs  incurred  against  the  other 
bail  as  well,  and  also  against  the  principal.  Walker  v.  Carter, 
2BLR.S16. 

One  motion  may  be  made  in  the  original  action  to  stay  all  the 
proceedings  on  the  bail  bond  given  in  that  action,  and  one  rule  in 
such  case  seems  to  be  sufficient.  Nicklen  v.  Profit,  Same  v.  Tay- 
lor, Same  v.  Birley,  if.  37  G.  III.  K.  B.  1  Tidd,  502. 

The  death  of  either  party  to  the  original  action  happening  pre- 
viously  to  the  time  when  judgment  could  have  been  obtained  had 
bail  been  duly  perfected,  is  also  a  ground  of  staying  proceedings 
in  the  action  on  the  bail  bond ;  if  the  defendant  die  before  the 
time  when  the  plaintiff  might  regularly  have  had  judgment,  pro- 
ceedings on  the  bail  bond  will  be  stayed  on  payment  of  costs  only. 
Orton  t;.  Vincent,  Cozffp,  71;  but  where  he  dies  after  that  time, 
the  bail  are  liable  for  the  whole  debt  and  costs.  Id.  ib.  So  where 
the  plaintiff  dies  previously  to  the  time  judgment  would  have  been 
recovered  in  the  original  action,  proceedings  on  the  bail  bond  will 
be  stayed  on  payment  of  costs  only.  Willoughby  v.  Rhodes,  Hat. 
70;  but  if  he  die  subsequently  to  the  time  judgment  might  have 
been  obtained,  executors  may  proceed  on  the  bail  bond  for  the 
whole  of  the  debt  and  costs.  Nutkins  v,  Wilkin,  Id,  96.  So  if 
plaintiff  be  prevented  going  to  trial  by  the  delays  of  the  defendant 
in  putting  in  bail,  and  die,  proceedings  on  the  bail  bond  will 
not  be  stayed  on  payment  of  costs  only.  Morley  v.  Carr,  Id. 
112. 

Affidavit  to  set  aside  proceedings  on  the  bail  bond  after  notice 
of  render  bad  been  given,  must  state  that  the  application  is  made 
bon&  fide  on  behalf  of  the  bail,  but  time  given  for  produoing 
further  affidavit.     Merryman  t?.  Quebble,  1  CAs^«  i2.  127. 

Regular  proceedings  on  the  bail  bond  cannot  be  set  aside  where 
the  motion  is  made  on  behalf  of  the  defendant  without  affidavit  of 
merits,  although  the  plaintiff  had  opposed  the  justification  of  bail 
and  received  the  costs  of  opposition.  Hilton  t^.  Jackson,  Id. 
677. 

The  principal  surrendered  to  the  gaoler  at  the  county  gaol  od 
the  return  day  before  twelve  o'cl<k:k,  the  under-sheriff,  signified  his 
assent  to  such  surrender  the  next  day  by  return  of  post,  and  of 
which  the  plaintiff's  attorney  had  notice^  after  which  he  took  an 
assignment  of  the  bail  bond ;  assignment  held  irregular.  Plimp-* 
ton  t?.  Ho  wet,  10  East,  100. 

Where  a  defendant  applied  to  the  under-sheriff  before  the  return 
of  the  writ  to  surrender  himself  in  discharge  of  his  bail,  which,  he 
refused  to  accept  without  assigning  any  reason  for  so  doing,  and 
the  day  after  he  surrendered  himself  to  the  keeper  of  the  county 
gaol^  which  was  also  before  the  writ  was  returnable,  and  the  bail 
bond  was  afterwards  assigned  to  th^  plaintiff,  the  court  of  C«  P« 
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ordered  the  proceedings  on  it  to  be  stayed  without  costs.  Lfewis 
V.  Davies,  5  J.  JP.  Moore ^  267. 

Irregularity  in  the  original  process  and  subsequent  proceedings,  Megalarity. 
or  ID  the  bail  bond,  or  in  the  assignment,  or  in  any  of  the  pro-  ) 

ceedings  thereon,  will  form  a  ground  to  set  them  aside ;  omitting 
to  state  in  affidavit  that  goods  were  delivered  as  ^ell  as  sold. 
Lascar  and  Another  v.  Morioseph,  1  Bing.  S57*  And  see  Hop- 
kins V.  Vaughan,  2  £as^  398 ;  >but  where  irregularity  may  be 
waived,  see  Kingston  v.  Llewellyn,  1  Brod.  ^  Bins.  529*  cited 
ante,  page  203.  But  in  whatever  consists  the  irregularity  it  should 
be  stated  in  the  affidavit  on  which  to  ground  the  rule  nid* 

And  if  proceedings  on  a  bail  bond  are  irregular,  or  agamst  good 
faith,  it  is  unnecessary  to  put  in  bail  before  application  is  made 
to  set  them  aside.  Secus  if  regular,  and  the  defendant  applies  to 
set  them  aside  on  terms.     Heath  v.  Gurley,  4  J.  B.  Moore,  149- 

A  bail  bond  given  on  an  arrest  for  loss  on  a  policy  of  insurance.  Where  party  not 
was  ordered  to  be  delivered  up  to  be  cancelled,  such  policy  being  ^^^  ^  arre§t. 
a  contract  for  indemnity.      Lear  v.  Heath,   1  Marsh,  19*  S.  C. 
&  Taunt.  201. 

The  defendant  was  arrested,  and  executed  a  bail  bond  by  the 
initials  of  his  christian  names  only  as  the  acceptor  of  a  bill  of 
exchange,  in  which  his  initials  only  appeared :  Held,  that  the  bail 
bond  ought  to  be  cancelled,  but  without  costs.  Parker  v.  Bent, 
2D.4flt.  73. 

But  where  a  widow  was  arrested  upon  a  bill  of  exchange  accept- 
by  her  in  the  name  of  W.  S.  Chatterley,  by  which  name  she  had 
always  gone  since  her  husband's  death,  W.  S.  being  the  initials  of 
her  husband's  christian  names,  the  court  set  aside  the  bail  bond 
only  on  entering  a  common  appearance.  M'Beath  v.  Chatterley, 
2  D.  5"  B.  257. 

Where  a  defendant  has  been  arrested  by  a  wrong  name,  and  has 
given  a  bail  bond,  and  moves  to  set  aside  proceedings,  the  court 
will  require  him  to  file  common  bail,  and  undertake  not  to  bring 
any  action. .  Kitching  v*  Alder,  1  Chit.  R.  282. 

But  it  is  no  ground  for  cancelling  the  bail  bond  that  the  attorney 
who  sued  out  the  writ  had  neglected  to  take  out  his  certificate. 
Welch  and  Another  v.  Fribble,  iD.S^R.  215. 

Husband  and  wife  being  arrested  for  a  debt  contracted  by  the 
latter  dum  sola  the  rule  for  cancelling  the  bail  bond  for  the  wife 
was  made  absolute,  but  nithout  costs.  Taylor  i^.  Whittaker  and 
Wife,  2  ^.  if -R.  225. 

Where  a  married  woman  was  arrested  as  the  drawer  of  a  bill  of 
ea(change,  and  had  given  a  bail  bond,  the  court  of  C.  P.  ordered 
It  to  be  delivered  up  to  be  cancelled.  Samwell  v.  Rebecca  Jen- 
kins, 6  J.  B.  Moore,  500. 

But  bond  given  by  member  of  parliament  under  4  G.  III.  c.  33, 
not  directed  to  be  delivered  up  on  motion  on  ground  of  de-> 
fendant'fl  bankruptcy  and  certificate.  Hunter  x;.  Campbell,  1  Chit* 
11.731. 

And  where  on  the  discussion  of  the  rule  nin  for  settii^  aside 
the  proceedings  on  the  bail  bond,  the  plaintiff  seeks  to  have  the 
bail  bond  stand  as  a  security,  he  must  shew  that  he  used  due 
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means  to  expedite  the  cuis^  and  tbajt  he  declated  as  aocNi  as  it 

was  in  his  power.     1  Chit.  R.271.TL 

If  a  rule  mis  be  obtained  in  the  original  cause,  and  why  all 
proceedings  iu  the  mean  time  should  not  be  stayed,  and  pending 
such  rule,  an  assignment  of  the  bail  bond  be  taken,  it  will  be  set 
aside.  Swayne  v.  Crammood,  4  T.  £.  176;  and  see  Brown  v. 
Jennings,  %B.is  A.  768,  cited  ante^  page,  204. 

Where  an  assignment  of  the  bail  bond  was  taken  in  an  action 
and  the  plaintiff  died  before  the  return  of  the  writ;  and  where  ver- 
dict and  judgment  were  obtained  on  such  bail  bond,  the  whole 
proceedings  were  set  aside.  Hutchinson  v.  Smith,  8  Mod.  %40. 
So  if  the  assignment  be  made  after  the  death  of  the  original 
defiendant.  Kingston  <?.  HoUoway,  \  Sel,  188.  But  this  must 
be  understood  with  limitation.  It  is  true  that  where  the  defendant 
dies  before  the  plaintiff  could  have  had  judgment  against  haoi,  if 
there  has  been  no  delay  in  putting  in  and  perfecting  bail,  the  court 
will  stay  proceedings  on  the  bail  boad  upon  payoient  of  costs  c^ly : 
but  where  the  plaintiff  might  have  had  jui^ment  against  the  de- 
fendant if  bail  above  had  been  put  in  and  perfected  in  time,  the 
bail  to  the  sheriff  are  liaUefor  the  whole  debt  and  costs,  and  the 
court  will  not  relieve  them.    Qrton  v.  Vincent,  Cowp.  71« 

So  also  where  the  defendant  was  sent  out  of  the  kingdom  beifore 
the  return  of  the  writ,  under  the  alien  bill,  the  bail  bond  will  be 
cancelled.  Postell  t;.  Williams,  7  T.R.5n*  See  tit,  B^il, 
Surrender  in  discharge  of,  post. 

PRACTICAL  DIRECTIONS,  K.  B.,  C.  P. 

]^  itbe  determined  to  proceed  upon  the  hail  bond,  apply,  if  in  Ixmr' 
don,  at  the  secondaries:  if  in  Middlesex,  at  the  sherw's  office;  if  in 
any  other  county,  at  the  office  of  the  mdet'^sheriff,  fir  an  assignastent 
thereof,  which,  in  compliance  with  the  statute  4^5  ^aa.  c.  16.  s.  20, 
is  immediately  made;  in  London  or  Middlesex  pay  6s.;  in  the  comsUry 
Bs.  8d.;  before  proceeding  thereon  such  assignmeni  must  be  stamped^ 
2s.  6d.;  for  this  purpose  take  same  to  the  stamp  office.  The  aduon  is 
eomsnenoed  by  process  iesumg  out  of  ike  seme,  essut^  andikevroceedxmgs 
are  similar  to  assy  other  suOion  ef  dAt  on  bond.  Bui  see  Key  t,  HiUp 
2  B.  &  A.  588.  1  Chit  R.  337.  &  C  died  page  200,  oato,  om  to 
eeparaite  actions^ 

If  the  object  of  the  defendeni^s  attorney,  or  of  the  attorney  4fn  the 
part  of  the  bail,  be  to  obtain  a  stay  of  proceedings  in  the  action  om  the 
bail  bond,  on  the  grounds  or  terms  above  mentioned,  it  may  be  atiaitsed 
by  motion  in  term  time,  and  by  summons  before  a  judge  in  vacation;  ins 
the  adoption  of  either  of  which  methods,  according  to  the  exigency 
of  the  case,  there  should  be  no  delay  after  action  commenced.  And  am 
motion  for  setting  aside  such  proceedings,  bail  above  hofdng  justified.  She 
affidavit  iB«rt  state  that  the  defendant  has  a  good  defence  upcfn  the 
merits.    €hottick  v.  Bailey,  5  B.  &  A.  703. 

First,  therefore,  let  bail  be  put  in  as  above-mentioned  under  the 
head  Bail  above*  The  previous  notice  to.  the  plainiiff*s  attomej^ 
should  state  the  intention  of  the  defendant,  namely,  that  he  will  put  m 
smd  peirfeet  baU  on  the  day  named.  No.  1.  PoRMS  ssd^oimed,  such  bail 
as  btforciStated  may  be  opposed  without  a  tcMm^er  of  the  bail  bond,  JBol- 
dero  V.  6my,  Cowp.  K.  760.  whids  being  done,  kt  an  sffidavU  of  the 
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kml  kmaing  hmaiMg  pafioUibe  muuk^  BtemjfidtnU^  lh.%  PoifcMd 
mdjcuuBd;  tkm^iiamtheruiefcr^alimiHmeei  cfwkiok$er9e atopy : 
kanng  proceeded  ikuM  faff  give  brief  to  comuel  or  eerfeami,  with  the 
title  of  the  original  eatue  indomedi  the  affidavit  of  the  bail  being  dufy 
perfected:  See  No.  %  Porms  nAfoined ;  and.  aho  an  affidavit  of  ike 
eerviee  of  iht  rwk  for  the  aUowanee  of  the  bail^  miut  be  readg. '  The 
Form,  No*  2,  compreh/endM  both  the  facts,  Jhe  motion  i$  granted  for 
a  rule  nisi,  and  that  in  the  mean  time  proceedinge  be  etaged;  get  rule 
at  the  derh  of  the  mlee,  K.  B.,  or  eeamdaries,  C.  P.;  serve  copy  on 
plainiiff*8  attorney. 

itn  the  daymeHiioned  in  the  rub  give  brief  to  eoumel,  or  eerfeant, 
indonedt  "  To  move  to  mahe  the  within  rule  absohUe.^  The  motion  it 
granted  upon  an  affidavit  of  service  of  copy  of  rule  nisi;  upon  pay^ 
meat  €f  costs. 

€kt  the  maker's  or  prothonotanfs  appointment  on  the  rule  previously  xta,  and  pay 
to  service  of  the  copy,  or  as  soon  as  piUible,  for  taxing  the  costs;  attend  cMti. 
sgppoentment  and  pay  costs^  or  the  proceedings  may  go  on. 

Hke  proceeding  l^  summons,  K.  J3.  C.  P.  is  the  same  mntatis  nraUn-  g^y  ^f  proceed- 
iU ;  but  in  a  matter  of  so  much  moment  the  general  practice  will  be  Sngs  by  ■ammoiif. 
stated. 

l\e  oppRcaHonfor  a  stay  of  proceedings  upon  the  bail  bond  up^n 
putting  in  and  perfecting  baU  may  be  made  in  vacation  to  a  judge  at 
chambers. 

Bail  must  first  be  perfooted^  OMd  rule  for  the  allowance  obtained  and 
served  as  above. 

4  summons  is  then  taken  out  to  the  same  purport^  and  on  the  same 
tMdavit  as  that  on  which  the  rule  tasi  is  moved;  cepy  m^ifMt  be  served; 
ike  ilefendanfs  attorney  attends  half  an  hour;  an  affidavit  of  the  service 
is  aiready  prepared,  and  the  judge  mahes  an  order  for  the  proceedings 
ts  ke  stayed  upon  peymemt  of  coets,  to  be  taxed;  get  appointment 
tkeraon,  serve  ospy;  attend  taxation,  and  pay  costs  as  soon  as  possible, 
m  above  direeted. 

if  the  object  ^  to  «et  aside  the  proceedings  in  the  isetien  on  the  bail  Of  motion  for 
bond,  a  notice  of  motion.  No.  3,  Forms  subjoined,  must  be  duly  given :  setttng  aside  a»- 
give  brirfto  counsel  or  setjeant,  on  or  before  the  day  of  the  intended  J^J^q^^^  ^  ^^*^ 
motion,  together  with  an  affidavit  of  the  service  of  the  notice,  and  of  the      °  '    ^ 
facts,  whether  of  irregularity  or  otherwise,  as  the  case  may  be,  upon 
which  the  motion  is  founded.    Draw  up  the  rubi,  if  granted,  and  see 
that  the  clause,  **  in  the  mean  time  proceedings  be  iayed,*'  be  inserted 
therein;  and  proceed  to  move  to  mahe  it  idfsolute,  as  before  directed 
matatis  matandis.    And  see  tit.  Motion,  post. 

The  plaifdiff*s  attorney  may  oppose  the  application  for  a  rule  nbi.  May  be  oppoicd, 
and  if  such  be  his  intention  he  must  of  course  instruct  counsel  or  serjeant, 
either  by  affidavit  or  othervdise,  why  opposed,  or  he  may  reserve  opposi- 
H&n^wMl  the  day  for  shewing  cause  mentioned  in  the  rules. 

If  the  object  be  to  stay  proceedings  in  three  aetions  upon  the  bail  bond 
upon  payment  of  the  -costs  of  one,  bail  mmet  have  justified;  and  the 
affidavit.  No.  2,  Forms  subjoined,  must  be  made.  See  the  Form, 
A.  ^  being  theaffidatdt  of'bailabove  hmngbeenput  in  and  perfected, 
and  ef,  service  <gr  oepy  if  rule  for  aliawamee.,.  trnd  No»  4,  being  the 
notice  of  motion.  I  do  not  know  that  the  notice  is  necessary. 

FORMS. 

♦  i         •  •  • 

[Court.']  [Tideeause  in  the  original  action.']  -fj^^  f. 

Take  noiioe,  that  — ,  of  • : ► ,  and  • ,  of  Notice  of  potting 

,  wm,  m neat,THit  in  and  become  bafl  ibr  the  ^^^  perfectiog 
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abore-named  defendant  in  this  cause,  and  will  at  the  same  time  justify 
themselves. in  open  coorty  as  sufficient  bail  for  the  said  defendant. 
Dated  this  — •  day  of ,  18 — . 


To  Mr.. 


Your's,  &c. 
-,  attorney  for  the        ■ 


Attorney  for  the  ahove- 
named  defendant. 


No.  2. 
Affidavit  of  twU 


abore-named  plaintiff. 

[Covrt,]  [Title  cause  in  the  criginal  actiun^ 

,  of  ,  clerk  to  Mr- ,  of ,  at- 

beinVperfectedy    torney  for  the  above-named  defendant  in  this  cause,  maketh  oath  and 

and  of  aervioe  of  gaith,  that  bail  above  was  on  the day  of instant,  put  in  for 

allowance.  ^^  defendant  in  this  cause;  and  that  on  the  day  of  ■ 

instant,  the  same  bail  duly  justified  themselves  as  good  and  sufficient 
bail  for  the  said  defendant  therein,  and  that  thereupon  the  said  bail 
were  duly  allowed  by  this  honourable  court ;  and  this  deponent  far- 
ther saith,  that   he  did,   on   the  day  of instant,  serve 

Mr. ,  the  attorney  for  the  said  plaintiff*,  with  a  true  copy  of 

the  rule  for  the  allowance  of  the  said  bail  hereunto  annexed,  by  de- 
livering the  said  copy  to  the  clerk  of  the  said  Mr. ,  at  his 

house  [chambers]  in  . 

No.  3.         [Ccmrl.]  [Title  emue  in  the  original  action,] 

Kotice  of  motion      Take  notice,  that  this  honourable  court  will  be  moved  on 


for  setting  aside   next,  or  so  soon  after  as  counsel  can  be  heard,  for  a  rule  to  shew 
u*.|sp^»t  of       eause  why  *  the  bail  bond  assigned  in  this  cause  should  not  be  set 

aside  with  costs,  and  in  the  mean  time  all  proceedings  stayed. 

Sworn,  &c.  

JV.    The  affidavit  will  be  varied  according  to  the  facts. 


bond. 


No.  4. 

The  like  for  stay  9 
ing  proceedings 
where  three  ac- 
tions of  bail  bond. 


[Court,']  [Title  cause  in  the  original  action,] 

Take  notice,  &c.  [asabove^  down  to  the  asterisk]  why  the  proceedings 
in  three  actions  on  the  bail  bond  in  this  cause  should  not  be  stayed 
upon  payment  of  costs  of  one  of  the  actions,  to  be  taxed  by  the 

master,  bail  above  having  justified.    Dated  this    ■        day  of , 

18 — .  Tour's,  &c. 


To  Mr. 


attorney  for  the 


',  Attorney  for  the  above- 
named  defendant 


Ohtervation. 


As  to  what  bail 
liable  for  on  their 
reeogniaaaee,  ice 
post. 


above-named  plaintiff. 

BAIL,  Proceeding  against  Bail  on  Recognizance, 

Exclusively  of  the  remedy  against  bail  on  the  bail  bond,  and 
^hich  may  be  called  the  iSrst  case  in  vrhich  bail,  by  reason  of  cer- 
tain defaults  previously  mentioned  at  length,  became  personally 
liable  to  pay  the  plaintiff  his  debt  and  damages,  bail  are;  in  like 
manner  liable  on  their  recognizance ;  what  a  recognizance  is,  will 
best  appear  by  the  Forms  Nos.  1  &  2,  p«  \92,  ante.  The  re- 
cognizance may  be  considered  as  the  formal  record  of  the  terms  of 
their  undertakinsr. 

It  seems  to  be  the  practice  to  lodge  the  ca,  sa.  at  the  sheriff  f 
office  four  days  before  the  return,  as  mentioned  in  the  Practical 
Directions,  posi. 

The  nature  of,  and  to  what  extent  the  recognizance  binds  the 
bail,  will  have  sufficiently  appeared.  See^  Bail,  Abqvb,  arde; 
and  it  remains  to  abstract  the  several  determinations  that  have 
taken  place  with  respect  to  proceedings  on  the  recognizance ;  snd 
to  detail  the  proceedings  for  recovery  thereon. 


BAIL^  PraceeXng  tigaimt,  on  Recogtdtanci  \  Casks.  909 

It  may  be  preoiiaM,  that  where  the  substantWe  cause  of  action 
Hoes  not  ref|uire  special  bail  without  an  orders  if  the  plaintiff  hold 
the  defendant  to  ImiI  on  the  money  counts,  and  recover  nothing 
thereon,  the  court,  on  oHotion,  will  discharge  the  bail  from  their 
recognizance.     Caswell  v.  Coare,  2  Taunt.  107* 

And  if  the  plaintiff  sue  the  bail  by  action,  and  take  them  in  ex- 
ecution, he  cannot  afterwards  take  the  principal,  though  one  of  the 
bail  become  bankrupt  and  be  discharged,  and  the  odier  also  be 
diaoharged  on  payment  of'5t.  in  the  pound,  aud  upon  an  under- 
staodiog  that  the  plaintiff  was  to  be  at  liberty  to  proceed  against 
the   principal.    Allen  r.  Snow,  2ilf.  ^T'S.  341.     Cro.  Jac«'d20. 

fiTiad,  1171. 

Practice  has  pointed  out  two  modes  of  proceeding  against  the  Modes  of  pro- 
bail  on  their  recognisance,  viz.  by  actbn  of  debt,  which  by  reason  J^wkI*"  "***" 
that  costs  and  damages  are  recoverable,  is  to  be  preferred ;  and 
where  costs  are  not  recoverable,  by  writ  of  scire  fadai. 

Previously  to  either  mode  of  proceeding  being  adopted,  the  re-  Preliiniiiary  pro- 
cognizance  most  be  duly  entered  on  the  roil,  &c.  as  hereafter  eeedimi. 
meatbned.     See  Practical  Dirbctioms,  subjoined  to  this 
title.    The  recognizance  must  have  been  taken  in  the  names  of 
the  proper  parties ;  for  if  in  a  joint  .action  agunst  two,  the  re- 
cogniiaBce  of  bail  be  drawn  up  by  mistake  in  an  action  against 
one  only,  and  the  plaintiff,  after  two  writs  of  tci.  fa*  against  the 
bail,  and  nihil  returned  to  them,  sign  judgment  against  the  bail, 
and   take  out  execution,  the  court  wifi  set  aside  the  judgment 
and  execution  for  irregularity.      Holt  «?.  Frank,  iM.l^  S.  199* 
and  if.  bail  by  mistake  misname  in  the  recognizance  the  plaintiff 
to  whom  they  were  to  be   bound,  the  court  will  not  rectify  the.. 
recognizance  and  proceedings  in    an  action  thereon  after  issue 
joined  on  md  tiet  record.     Venn  v,  Warner,  3  Taunt.  263. 

Where  the  affidavit  to  hold  to  bail  named  five  defendants,  sept-  Ameadment  of 
rate  bailable  process  issued  against  one  only,  and  bail  piece  taken  in  .  recognisance, 
which  he  alone  was  named,  serviceable  process  issued  affainst  the 
other  four,  the  declaration  was  against  all  five,  the  bail  recogni- 
zance was  allowed  to  be  amended  by  inserting  the  names  of  such 
four  defendaats.  Christie  v.  Walker  and  four  others,  1  Bing. 
S06. 

But  in  an  action  for  not  assigning  the  bail  bond,  if  such  action 
be  maintainable,  the  court  of  Exchequer  would  not  grant  a  motion 
to  ester  the  recognizance  of  bail  on  the  record,  as  taken  on  the 
true  day,  it  being  always  entered  generally  as  of  the  term,  to 
enable  the  plaintiff  to  proceed  with  his  action.  Anon.  3  Price, 
56. 

As  a  preliminary  step  to  proceeding  against  the  bail,  a  cap{a$  ad  Inaiag  es.  es. 
Motisfaciendumf  or  writ  of  execution,  against  the  person  of  the 
principal,  must  be  duly  issued,  and  returned  non  e$t  invettiuSt  and 
wbioh  return  will  be  good,  though  the  sheriff  know  where  the  de- 
fendant' may  fa^i found.  Sillitoe  v.  Wallace,  Bail  of  Cawthome, 
Tidd,U9a. 

Bttt  ithas  been  ruled,  that  if  the  principal  were,  at  the  same  time, 
in  the  cnstody  of  the  same  sheriff  who  made  the  return,  though  i 
at  tbe  aoit  of  another  person,  the  subsequent  proceedings  wiU  be 
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Precantion  as  to 
ieite, 

Alto  ■•  to  iette 
ao4  retom. 

How  long  to  re« 
mtin  in  iberiff't 


LetTing  same  in 
office  sufficient 
notice  to  baiL 

Wbere  retorn  of 
««.M«  not  stayed. 


Wbere  §dre 
faeUu  to  rerife 
■inst  issne. 


As  to  proceeding 
by  action* 


•< 


set  aside.  Banks  v.  Maine  and  Another,  Bail  of  Raitony  id  Easi, 
2.  Yet,  a  return  by  the  sheriff  of  non  est  inoentus,  procured  by  the 
plaintiff  against  the  principal,  in  order  to  ground  proceedings  against 
the  bail  is  irregulari  if  toe  principal  be  at  that  time  in  custmljr  of 
the  same  sheriff  on  a  criminal  charge ;  and  the  court  set  aside  the 
proceedings  against  the  bail  with  costs,  where  the  plaintiff  knew 
that  the  principal  was  in  such  custody  at  the  time  of  such  retoni. 
Ward  t;.  Brumfit,  2M.tfS.  238. 

The  defendant  having  put  m  and  perfected  bail,  a  ca.  so.  was 
lod|;ed  and  returned  nois  es^  mveHtvs,  and  proceedings  being  bad 
agamst  the  bail,  they  rendered  the  principal  in  time,  the  defen- 
dant was  then  bailed  again  and  discharged :  Held,  that  proceed- 
ings coold  not  be  had  against  the  last  bail  without  taking  out  a 
heth  ca.  ta.    Thackary  v.  Harris,  iB.tfA.  212. 

But  proving  the  debt  under  a  commission  against  the  principal, 
was  held  to  vitiate  the  ta.  wa*  and  to  discharge  the  bail  under  tbe 
Stat.  49  G.  III.  e.  121.  s.  14.    Lifting  i;.  Comyn,  2  Tawnt.  246. 

The  en.  sa.  must  not  be  tested  of  a  term  before  that  in  which 
judgment  shall  have  been  signed  against  the  principal.  Gawlerr. 
Jolley,  1  H.  BL  74.  and  there  must  be  eight  days  between  the 
resTe  and  return.    Ball  v.  Bail  of  Russell,  2  Ld.  Raym.  1177. 

If  proceedings  are  by  original,  there  must  be  fifteen  days,  ind 
in  both  cases  the  writ  mast  lie  in  tbe  sheriff's  office  four  days,  ex- 
clusively, before  the  return.   Jnon.  2  Salk.  599* 

And  an  aiias  tcire  facias,  issued  against  bail  must  be  left  at  the 
hheriff's  office  four  days,  exclusively,  both  of  the  day  of  lodging 
it,  and  tbe  day  of  the  return,     Wilson  v.  Farr,  4  B.tf  A,  537. 

The  learing  the  ca,  $a»  against  the  principal  in  the  sheriff's 
oiBce,  is  sufficient  notice  to  the  bail  of  the  intent  to  proceed 
against  them.    Hunt  v,  Coxe,  S  Burr.  1360. 

And  where  the  principal  died  after  the  return  of  ffie  ea,  m. 
and  before  the  return  was  filed,  the  bail  wrere  held  to  be  fixed, 
and  the  court  would  not  stay  the  filing  of  the  return  in  favottr  of 
the  bail.     Rawlinson  v.  Gunston,  6  T.  R.  284.   - 

But  where  no  ca.  sa*  has  been  sued  against  the  principal  withia 
a  year,  the  bail  cannot  be  proceeded  against  unless  such  judg- 
ment be  previously  revived  by  scire  facias  \  yet  it  is  ruled,  4hat 
the  bail  caniiot  avail  themselves  of  this.  Chohnondeley  v.  B^diog, 
2  Ld.  Raym.  1096. 

For  proceeding  against  bail  by  action  on  the  recognixance,  sec 
Practical  Directions  subjoined.  The  writ  of  juare  e^s^s 
f  regit  will  not  lie,  but  the  ca^as  ad  respondendum  agamst  the  bail  oa 
their  recognizance  may  be  tested  a  day  prior  to  the  return  of  the 
ea.  MP.  against  tbe  principal,  if  in  fact  it  be  not  sued  out  till  after. 
Pinero  v.  Wright,  ^  B.Sf  P.  235.  and  it  may  be  issued  on  the 
return  day  of  the  ca*  sa.  against  the  principal.  Shivers  v.  Brooks, 
8  T.  R.  628,  and  Stewart  v.  Smith,  2  Ld.  Raym.  1567i  and  other 
cases  there  cited,  and  the  writ  of  capias  ad  respondendum  agaioit 
bail  must  be  served  four  days  at  least  before  the  return.  Martin  v. 
Price,  Bar.  62.  Mackenzie  v.  Martin  and  mother,  6  Taunt' 
286. 8."P.  And  it  has  been  determined,  that  the  plaintiff  ii 
euiided  to  the  coats  of  such  action^  commenced  after  a  Mtum 
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ofjron  at  inventus  to  the  capias  ad  satisfadendum  iigaindt  the 
piincipal,  though  thjB  bail  rendered  their  principal  before  the  eight 
days  allowed  by  Jthe  practice  of  the  court  after  the  return  of  the 
process  against  the  bail.    Hughes  v.  Poidevioi  15  East,  264. 

In  proceeding  against  bail  on  the  recognizance,  whether  by  ?^  Pf®^®***^"?^ 
action  thereon  or  by  sci.  fa.  the  venue  must  be  laid  in  Middleyez  ^e^„Q^  in  pro- 
in  K.  B.      Coteter  v.  Burke^   6  East,  461 ;   but  in  C;  P.  the  ceeding  againit 
venue  may  be  laid  in  the  county  where  the  bail  is  taken,  or  in  bail*  ' 

Middlesex,  where  the  recognizance  is  filed.  Hob.  IQ^.  Shuttle 
v..  Wood,  ^Salk.  600.  Mules  and  Orders  K.  B«  251,  where 
1  Cro.  312.  is  also  cite^^  bat  the  reference  does  not  appear.,  $ee 
also  Pickering  v.  Thompson,  Bar.  207*  Henry  v.  Thornton, 
2 ^/.  JR.  768,  where  it  was  ruled  that  «cj. /a.,  on  recognizance 
of  bail  in  London  may  be  there  sued,  though  the  bail  be  enrolled 
in  Middlesex ;  but  where .  the  defendant  was  sued  by  original  in 
London,  the  set.  fa.  against  the  bail  must  be  sued  there  also ; 
and  it  does  not  help  the  plaintiff  who  sued  out  the  set.  fa.  in 
Middlesexi  that  bail  had  by  mistake  been  put  in  there.  Harris 
V.  Calvert,  I  East,  603.  Wharton  v.  Sir  Edward  Musgrave, 
Cro.  Joe.  331.  Impey,  however,  cites  Lutw.  1287«  to  shew  that 
sn.  fa.  in  K.  B.  may  also  issue  in  the  coimty  where  recognizaiice 
taken.    Imp.  562. 

The  decisions  and  authorities  as  to  the  teste  and  return  of  the  As  to  the  iedg 
ed^fa.  appear  to  be  as  follow ;  j^^^t  WU  * 

"Hie  sdre  facias  ought  not  to  be  tested  before,  but  it  may  be  '  ^^B. 
man  the  return  day  of  the  ea.  sa^  Stewart  v.  Smith,  2  Str»  866. 
IaI.  Raym.  1567*  S.  C.  ,  And  if  fifteen  days  intervene  between 
the  teste  of  the  first  writ  and  the  return  of  the  second,  it  is  fuf* 
ficient  See  below,  C.  P. ;  and  this  although  there  shall  not  be 
fifteen  days  between  the  teste  and  return  specified  in  each  writ,  'by 
bill ;  aliter,  by  original,  aft  it  has  been  said ;  but  see  Sharp  Vm 
Clarke  in  error,  \S  East,  39  K 

In  this  court  the  writ  of  set.  fa.  may  be  tested  on  the  quarto  die         C.  P* 
jiQsl,  of  the  return  of  the  ca.  sa. 

The  alias  sci.  fa.  ought  not  to  be  sued  out  before  th^  first  .be 
returned^  and  should  be  tested  upon  the  return  day  of  the  first. 
Andrews  v.  Harper,  8  Mod.  227. 

There  must  also  be  fifteen  days  between  the  teste  of  the  first 
and  the  return  of  the  last  scLfa.  Peale  v.  Watson,.  2  BL  Rep. 
922.  The  first  sentence  of  this  short  report  might  leave  it  doubt- 
ful as  to  whether  it  were  intended  that  there  must  be  fifteen  days 
betwixt  the  teste  and  return  of  the  set.  fa.  itself,  but  it  is  clear 
from  the  rest  of  the  case^.apd  from  the  marginal  abridgment,  that 
the  point  was  ruled  as  stated.  Goodwin  v.  Beakbane,  l^Mod. 
215.  S.  C;  and  to  this  report  are  added  numerous  other  authori- 
litt.     See  idso  Ltitw.  24.     Coo*.  R.  C.  P.  1 14.     Pr.  Reg.  377. 

It  is  not  material  as  to  how  many  days  may. intervene  between 
die  teste  and  return  of  each  writ  of  set.  fa.  where  proceedings  be  i 

by  bill,  K.  B.  Elliott  v.  Smith,  2  Str.  1139*  So  in  C.  P.  Peale 
V.  Watson,  2  BL  JZ..922.  But  by  original,  there  must  befifteen 
days  inclusive  betwixt  the  teste  and  return  of  the  alias,  as  well  aa 
«f  the  first  ici;/fl.    R.E.  5  G.  H.  r.S.  a.  K.  B. 
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office. 


As  to  sunmoDuiff 


or  omMlitjif  the 


or  the  pleadings 
in  aci.  fa,  against 
bail. 


BAIL,  Proceeding  against,*  on  Rec(^ixance ;  Cases. 

W^ere  in  proceeding  by  bill  one  «ct.  fa.  issuer  upon  which  the 
sheriff  returns  «cf re  feci,  four  days  betwist  the  teste  and  retuni 
were  held  to  be  sufficient.     Bell  v.  Jackson,  4  T.  R.  665. 

A  sci.  Jfa.  may  not  bear  teste  on  a  Sunday.     Dy^  168. 

The  sci,  fa.  on  a  judgment,  and  it  is  presumed  also  generallyi 
must  be  returnable  on  a  general  or  on  a  particular  return  day 
as  the  process  in  the  action  was.  Eden  r.  Wills,  2  Ld.  Raym. 
1417. 

The  sci.  fa.  against  bail  must  lie  four  days  in  the  office,  as  well 
where  scire  feci  is  returned  as  nihil.  Williams  v.  Mason,  cited 
tit  notis,  1  East,  89*  See  also  R.  G.  E.  5  G.  II.  The  four  days 
are  to  be  exclusive  of  the  return  day.  Id.  And  they  must  also  be 
the  last  four  days  previously  to  the  return.  Forty  v.  Hamer, 
4  T.  R.  5SS. 

The  first  set.  fa.  where  two  issue,  should  be  left  at  least  one 
day  previously  to  its  return.    2  Tidd,  ll6S. 

If  the  second  wTit  of  sci.  fa.  be  in  proper  time  on  the  file  in 
the  sheriff's  office,  that  is  sufficient  to  warrant  proceedings  against 
the  bail,  though  it  were  not  entered  in  the  scire  facias  book  in  the 
sheriff 's  office,  which  is  merely  a  private  book  for  his  own  coo- 
▼enience.    Heywood  i;.  Rennard,  3  East,  570. 

If  the  bail  be  summoned  any  time  before  the  rising  of  the  court 
on  the  return  day  of  the  sci.  Ja.  it  will  be  sufficient :  so  ruled  on 
argument,  and  after  reference  to  the  report  of  the  case  of  Webb 
c^.  Harvey,  2  T.  M.  757,  which  was  said  by  the  court  to  have 
mis-stated  the  time  of  service  of  the  summons,  it  really  having 
been  served  after  the '  rising  of  the  court.  Clarke  v.  Bradshaw, 
1  East,  86.    See  also  Pool  t;.  Willis,  2  T.  R.  758.  n. 

As  to  the  mode  of  summoning  the  bail  on  set.  fa.  there  seems 
to  be  no  uniform  practice.  In  Middlesex  it  appears  to  be  usual 
to  serve  the  bail  with  a  copy  of  the  sheriff  ^s  warrai^t;  in  other 
counties  verbal  notice  only  is  given ;  in  others  none ;  tbe  court  in 
this  case  thought  some  notice  to  be  necessary,  and  Salk.  599i  is 
cited;  but  this  point  does  not  appear  by  these  audiorkiea  to  have 
been  ruled  or  alluded  to.     Wright  r.  Page,  2  Bl.  R.  837* 

llie  rule  is  given  on  the  return  day  of  the  last  sci.  fa.  by  bill ; 
on  the  quarto  die  pott  of  the  return  by  original ;  wbich  rule  ex- 

Sires  in  four  days  exclusively.    And  Sunday  is  not  at  all  reckoned, 
/athen  v.  Beaumont,  1 1  East,  276. 

As  to  rule  on  sci.  fa.  against  bail,  see  furUieri  PuAdTicAL 
DiUBCTioNs,  subjoined  to  this  title,  post. 

Tliis  writ  before  plea  may  be  quashed  on  the  motion  of  the 
plaititiff  without  costs,  though  the  defendant  shall  have  appeared. 
Poole  V.  Broadfield,  Bar.  431. 
The  bail  appearing,  the  plaintiff  declares. 
The  declaration  may  be  entitled  generally  of  the  term  tbe  sci.  fa* 
is  returnable.    Ward  v.  Gansell,  3  fVils.  \  54. 

'  If  tlie  declaration  in  sci.  fa.  or  debt  state  tliat  the  recognizance 
was  taken  in  the  court  of  C.  B.  and  upon  nul  tiel  record  pleaded 
the  recognizance  certified,  appear  to  have  been  taken  by  one  of 
the  judges  of  the  C.  B.  ai  his  chambers,  and  afterwards  delivered 
by  hun  into  court  to  be  enrolled^  it  is  a  fatal  variance  and  a  failure 
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of  the  record.    Shutde  r.  Wood,  fi5aft.564;   not  i  amendable, 
Bucksom  V.  Hoskins,  1  Salk.  52. 

Matter  may  be  pleaded  in  abatement  or  in  bar.  Alice  v*  Gale, 
lOMod.  112. 

That  no  ca.  sa*  issued  against  the  principal ;  that  he  died  before 
the  return  of  the  ca,  sa. ;  that  the  plaintiff  had  other  execution ; 
maj  be  pleaded  in  bar,  and  the  replication  to  such  plea  must  shew 
the  time  when  the  ca.  sa.  issued,  and  that  it  was  returned  non  est  ^ 

inventus;  traversing  the  fact  generallj  is  ill.  Fortune  tt.  Mann- 
captors  of  Davis,  Carth.  4»      As  to  what  may  be  pleaded  and  •     ^ 

replied  in  set.  fa.  against  bail,  it  may  be  observed  that  the  general 
rules  of  pleading  are  applicable ;  as  where  a  plaintiff  in  his  repli* 
cation  stated  a  particular  ea,  sa.  that  the  principal  was  alive  at  the 
time  of  it9  return,  and  that  this  he  was  ready  to  verify^  it  was  bdd 
well  on  demurrer,  although  it  was  contended  that  it  ought  to  i|ave 
concluded  to  the  country,  but  Buller,  J,  said  that  the  ca.  sa,  in  the 
replication  is  new  matter ;  and  by  the  rules  of  pleading,  whenever 
new.  matter  is  inux)d|iced,  the  other  party  must  have  an  opportunity 
of  answering  it.    Henderson  v*  Withy,  2  T.  R»  576.  , 

By  Stat.  4  &  5  Jinn.  c.  16.  s.  12.  payment  of  the  sum  recovered 
may  be  pleaded  as  well  to  a  set.  fa.  as  to^an  action  of  debt. 

The  bail  cannot  plead  the  render  of  the  principal  after  the.  re«  What  bail  cannoi 
turn  of  the  ca.  sa* ;  for  that  is  only  ground  of  relief  on  motion.  P^®*^ 
Wilmore  v.  Clerk,  1  Ld.  Raym,  156;  nor  payment  by  the  prin* 
cipal  before  the  return  of  the  second  set.  fa. ;  for  the  recognizance 
was  forfeited  (12  Mod.  112.  S.  C.)  before  suing  out  the  first  sd. 
fa.  against  the  bail.  Cooyera  v*  Man,  oited  in  the  last  case  from 
12  JIforf.  1 18. 

Where  there  are  several  principals,  and  one  only  be  stirrendefed 
or  taken  in  execution,  the  bail  may  not  plead  that  fact,  and  be 
diacharged  m  to  the  rest.  Astree  v.  Ballard,  1  Fent.  3 15,  and 
the  several  authorities  there  cited. 

Nor  if  the  writ  be  merely  irregular,  as  if  it  was  sued  out  alter 
a  year  without  a  sci.  fa*  or  made  returnable  on  a  day  out  of  term, 
the  bail  cannot  take  advantage  of  the  irregularity  by  pleading. 
Powell  V.  Taylor,  M.  28  G.  Ill,  K.  B.  2  Tidd,  Ub7, 

A  defect  as  to  the  ca.  sa*  i^ainst  the  principal  ciinnot  avail  ,the 
baU  on  demurrer.     Campbell  v^  Cumniing,  4  Burr.  1 187* 

For  the  ascertainipg  the  amount  of  damages,  a  writ  of  inquiry  writ  oTinqnify 
may  be  executed  in  proceeding  on  sci.  fa.,  as  well  as  in  other  cases,  in  #d./<k  against 
See  B^iL.    Wher^  disc^rged  from  (heir  liability  or  not,  post.      ^'*  ' 

Judgment  having  been  obtained  against  the  bail,  they  may  be  Bail,  where  liabbi 
holden  to.  b^il  thereon.     Premdegast  v.*  Davis,  8  T.  R.  S5 ;   and  to  m,  to. 
execution    nyiy  issue  against  them  in  such  manner  as  in  other 
actions  ii^  K.,  B^  but  not  in  C.  P.    ^ 

^Ithpij^b  in  K^  B^  the  hail  may  be  taken  in  execution  upon  a 
judgment  on  a  sci./ fa.  against  tbem^^  yet  it  is  otherwise  in  C,  P. 
for  after  an  award  of  an  execution  on  a  sci,  fa.  no  capias  lies 
agaii\st  the  bail.  Troughton  v.  Clarke  and  another,  ^  Taunt.  113,. 
1 U.  Wooden  v.  Moxon,  6  Id.  490.  2  Marsh.  186.  S.  C.  Id. 
182.  n.     I  Chit.  R.  191. 

mi  after  judgment  given  against  the  bail  ia  an  action  of  df  bl^ 
U  sterns  that  cajpm  Iie4«    3.  SalL  286^ 
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The  practical  inference  is,  that  ^bere  the  bail  bave  lands, 
goods,  &c.  upon  which  to  levy,  sci.  fa,  may  be  sued ;  but  where 
taking  iheir  persons  might  be  ipore  available,  an  action  of  debt  is 
the  preferable  mode  of  proceeding. 

But  it  is  said  that  the  ca.  ta.  against  the  bail  shoold  be  a  ^cs- 
tatum  ca*  sa.  b  all  cases.  2  SeL  63,  eed  quare,  where  the  levy 
is  to  be  made  in  Middlesex. 

Though  the  set.  fa.  be  joint,  yet  execution  may  be  several,  and 
taken  out  against  one  of  the  bail  only ;  but  after  execution  of 
part  against  one  bail,  if  the  goods  of  the  other  be  not  sulfficient  to 
satisfy  the  residue,  plaintiff  catinot  again  resort  to  die  first  bail. 
Fisher  v.  Carruthers,  Bar.  90i.  If  execution  issue  against  bail, 
and  the  plaintiff  be  not  satbfied,  the  principal  is  still  liable. 
Freeman  v.  Executors  of  Freeman,  Cro.  Jac.  649t  contra  Hig- 
gin's  case.  Id,  320. 

It  might  be  presumed  that  nhatever  the  bail  w6uld  be  called 
upon  to  pay  on  an  application  to  stay  proceedings  against  them, 
such  amount  may  be  levied  on  an  execution  against  them  on  their 
recognizance. 

But  they  are  not  liable  on  their  recognizance  for  any  cause  of 
action  which  is  not  stated  in  the  affidavit,  whereon  the  defendant 
is  holden  to  bail.  Wheelwright  v.  Jutting,  bail  of  Files,  7  Taunt. 
304.  S.  C.     1  /.  J5.  Moore,  51. 

There  seems  to  be  some  distinctioni  however,  in  the  practice  of 
the  two  courts  as  to  this  question ;  in  K.  B.  it  may  seem  that  the 
bail  are  only  liable  upon  their  recognizance  to  the  amount  of  the 
debt  sworn  to  and  costs,  Jackson  v.  Hassel,  1  Doug.  330. 
Clarke  v.  Bradshaw,  1  East,  86.    Tranel  v.  Rivaz,  /dL  91*  n. 

jAitd  it  is  now  settled,  that  where  the  plaintiff  declares  for,  or 
recovers  a  greater  sum  than  is  expressed  in  the  process  Upon  vrfaich 
he  declares,  the  bail  shall  not  be  discharged,  but  be  liable  for  so 
much  as  is  sworn  to  and  indorsed  on  the  process,  or  for  any  less 
sum  which  the  plaintiff  in  such  action  shall  recover,  together  with 
the  costs  of  the  original  action.  Peterkin  v.  Sampson  and  another, 
Jf.  25  6.  III.  K.  B.  1  Tidd,  305,  where  it  was  determined  by 
the  court  that  the  bail  are  liable  to  pay  costs  as  well  as  the  sum 
sworn  to.    And  see  Coles  v.  De  Hayne,  6  T.  R.  246. 

But  where  the  principal  is  surrendered  in  time,  the  plaintiff 
cannot  afterwards  proceed  against  the  bail  fpr  the  recovery  of  costs 
in  the  action  on  the  recognizance.  Dawson  v.  Shuter,  T.  26  G.  III. 
K.  B.  Bartrum  and  others  v.  Howell,  T.  31  G.  III.  K.  B. 
1  Tidd,  558.  Byrne  v.  Aguilar,  3  East,  306.  Smith  v.  Lewes, 
16  East,  168,  9*    And  see  Creswell  v.  Hem,  iM.tfS.  742. 

But  in  C.  P.  it  was  ruled,  that  each  of  the  bail  is  liable  to  the 
extent  of  the  sum  recovered  against  the  defendant,  and  the  costs 
not  exceeding  his  recognizance.  Calveraq  r.  De  Miranda,  Bar.7G, 
and  in  this  case  the  different  practice  of  K.  B.  was  mentioned,  but 
not  allowed  to  govern  that  of  this  court.  In  Dahl  v.  Johnson, 
it  was  ruled,  that  where  bail  was  taken  under  a  judge's  order  in 
this  court,  each  of  the  bail  is  liable  to  double  the  sum  ordered,  as 
well  as  to  double  the  sum  sworn  tQ  in  case  of  affidavit  l  B.Sf  P* 
905. 
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'  And  C.  P.  refused,  on  motioRi  to  assimilate  its  own  practice 
to  that  of  K.  B.  in  proceedings  against  bail.  Howell  v.  Wyke, 
lB.SfB.490. 

Although  the  court  of  K.  B.  be  thus  tender  of  the  bail  on  ac-  For  what  in  both 
tion  on  the  recognizance,  or  on  execution,  yet  in  that  court  as  well  *y^**'*I?  Jff* 
as  in  C.  P.  bail  to  the  sheriflF  are  held  liable  to  the  plaintiff's  •^^nff  are  iiawe. 
whole  debt  and  costs  (without  reference  to  the  sum  $wom  to)  as 
far  as  the  penalty  of  the  bail  bond.    Stevenson  v.  Cameron,  8  T* 
R.  29.    S.  P.  Mitchell  v.  Gibbons,  1 H.  Bl.  76*.  So  attachment  what  sheriff  U 
i^inst  the  sheriff  will  not  be  discharged  but  on  payment  of  thq  ^|^2^^  *^ 
whole  debt  due,  and  costs  beyond  the  suite  sworn  to  and  indorsed  ^^b™^^ 
on  the  writ ;  Fowlds  v.  Mackintosh,  1.  H.  Bl.  ^SS ;  but  the  bail 
.  are  not  liable  for  costs  of  nonvroi  of  writ  of  error  broi^t  by 
principal.    Yates  v.  Doughan,  O  T.  R.  288. 

Nor  if  a  plaintiff  recover  ajudgment  against  a  principal  for  mo- 
ney lent  and  interest,  such  plamtiff  is  not  entided  to  recover  against 
bail  interest  on  the  original  judgment.  Waters  v.  Rees,  3  Taunt. 
SOS.  And  where  an  affidavit  to  hold  to  bail  is  for  '£\GJ.  and  up- 
wards on  a  bill  of  exchange  only^  and  the  plaintiff  recover  a  ge- 
neral verdict  for  a  greater  amount,  as  well  on  the  bill  as  for  goods 
sold,  the  bail  are  uable  for  so  much  only  as  is  recovered  on  the 
bill  of  exchange  ;  and  it  seems  that  the  payment  of  such  sum  with 
costs  by  one  of  die  bail  is  a  discharge  of  the  other.  Wheelwright 
and  another  v.  Jutting,  1  J.  B.  Moore,  51. 

If  bail  bring  error,  matter  which  lies  properly  in  the  mondi  of  what  haO  may 
the  principal,  or  which  might  have  l>cen  pleaded  on  the  id.  fa.  is  ^^  "f*^  u^'w. 
not  assignable  for  error.     Wraight  v.  Kitchingham,  iStr.  197.         SSJ.  ' 

See  tit.  Amendment.  Sdre  facUu  against  Bail,  pa.56,  ante\  Of  uModiaf 
but  it  had  been  determined  frequendy,  and  is  so  laid  down,  that  in  prp^ediiigt  m 
K.  B.  neither  this  writ  nor  the  proceedings  thereon  were  amend-  ''**<^ 
able.    Grey  v.  Jefferson,  2  Str.  1 165.  1  Sel.  64.  though  it  will  be 
perceived  in  the  case  mentioned,  pa.  bd,  aate,  and  above  referred 
lo,  a  relaxation  had  in  this  respect  taken  place,  in  K.  B.    Braswell 
V.  Jeco,  9  Ea$i,  dl6.    Amendment  in  this  case  in  C.  P.  seems  to 
have  been  long  allowed.    Sweedand  v.  Belzley,  Bar.  4. 

Several  cases  will  have  been  mentioned  in  which  it  has  been  Whare  proceed 
deemed  expedient  to  distinguish  the  difference  betwixt  proceedings  ings  are  hy  ori« 
against  bail,  where  the  action  was  by  bill,  and  where  by  original.      ^ 

It  may  be  observed  that  the  practice  in  original  requires  that  the 
writs  be  returnable  to  the  king's  court,  which  court  always  is  sup- 
posed to  follow  his  person ;  not  at  Westminster,  as  is  usual  with 
relation  to  other  writs,  but  wheresoever  that  court  may  be.  The 
return  too  is  a  general  return  day,  instead  of  being  on  a  certain 
day.  The  recognizance  by  original  b  in  a  penalty ;  double  the 
sum  sworn  to ;  but  the  costs  of  the  »ci.  fa.  cannot  be  levied 
thereon,  any  more  than  by  bill.  Baldwin  v.  Morgan,  2  Sir.  826. 
See  further,  PfiACTiCAL  Directions  by  original. 

PRACTICAL  DIRECTIONS,  K.  B. 

Bt  Bill* 

The  baUpi^  must  be  obtained  from  theiudgt^t  cbamben,  if  the  bail  Obtain  bail 
jusiified  there,  or  from  the  ma9tere  clerh  ijjtutijied  in  opem  tonurt;  pojf  P*<c^ 
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Am  Is.;  <ijuf  when  io  obtainied,  it  wuti  be  fied  wiik  Provost  cai 
Charobre ;  pity  tkem  4d»  per  term ;  before  filing  take  copy. 
Enter  proceed-  Enter  the  proceedings  on  a  roll  of  the  term  in  which  the  declaration 

up  on  the  roll.    ^  emitted;  probably  a  post  docket  wiUbe  noceuaryfor  a  number  toUof 

the  term  declaration  is  of;  pay  4t.  8if.  make  out  docket  paper  and  carry 
in  roll;  see  Forms  siuJbjoined^  Nos.  1  and  2.' 

The  roll  is  to  be  marked  by  the  clerk  of  the  judgments  oh  entering  the 
recognizance;  pay  Ss.  for  the  docket;  the  roll  may  then  be  filed  m  the 
treamry  chamber^  or  at  any  time  previously  to  the  filing  the  repHeation^ 
eupposing  the  bail  appear  and  plead  to  the  subsequent  proceedings. 

Issue  a  writ  of  capias  ad  satisfaciendnniy  which  see  under  its  titki 

if  the  action  be  by  bill,  be  careful  that  there  be  eight  days^  if  by  ari' 

ginaly  fifteen  days  between  t^fi  teste  and  return ;  recoUeet  abo  that  the 

teste  be  not  prior  to  the  term  judgment  was  signed  againtt  the  prineipaL 

Gawler  ▼.  Jolley,  1  H.  131.  74. 

LeaTe  co.  m.  at      Four  or  five  days  before  the  return  of  this  writ  leave  the  same  at  the 

sheriff's  office,      sheriff's  <Mce;  the  return  is  of  course  non  est  inventvs;  but  if  the 

Ketam.  principal  be  already  in  custody  of  the  sheriff  on  civil  i^rocetty  or  on  a 

crimiDal  charge^  it  may  be  repeated  that  the  sheriff  will  not  be  justified 
in  returning  non  est  inventus,  but  otherwise  this  return  will  be  goodf 
though  the  plaintiff  knew  where  to  find  the  defendant.  SiUitoe  v.  WaU 
laoe  and  Another,  bail  of  Cawthome,  M.  43  G.  III.  K.  B.  2  Tidd,  1128. 
1162.  And  ii  must  be  entered  in  the  book  kept  at  the  sheriff  *s  office  for 
that  purpose.  Button  ▼.  Heaven,  5  M.  ifk  S.  323. 
Pile  ifiT^-  ^The  writ' of  oa.  sa^,  on  being  obtained  from  the  sheriff  *s  office  is  filed 

with  the  costos  brevium ;  pay  -—  ;  but  this  is  seldom  done^  and  indeed 

anty  where  the  bail  plead  no  ca.  sa.;  this  therefore  may  be  daue  at  any 

time*    RawUnson  v.  Qunstont  cited  ante,  page  210 ;  and  U  seems  to  he 

recognized  in  practice,  that  of  the  four  days  which  it  is  said  the  ca.  ss. 

must  lie  in  the  office,  that  on  which  it  is  lodged  may  be  reckoned  as  one; 

but  tkis practice  is  wrong.    See  Howard  v.  Smith,  1  B.  &  A.  529.  ' 

As  to  the  aeUon       Having  taken  tkese  previous  steps,  tke  action  may  immediately  he 

on  the  recogni-     commenced  on  the  recognizance;  the  process  cannot  be  bailable  in  the 

'^'^e.  j^Yst  instance,  but  an  ac  etiam  must  be  inserted;  see  Form,  anteyVa.'iOi 

and  it  seems  that  it  must  be  served  four  days  before  the  return  of  we  writ. 
Mackenzie  ▼.  Martin  and  another,  6  Taunt.  286.  Observe  the  difference 
of  form  in  C.  P.  as  mentioned  tn  the  same  page*  ft  does  not  appear 
that  proceeding  by  qnare  clansom  fregit  can  be  supported,  as  that  writ 
As  to  the  Tenne.  does  notadmU  of  the  clause  of  ac  etiam  being  inserted.     T%e  veaae 

muet  be  laid  in  Middlesex  K.  B.  Shuttle  v.  Wood,  2  Salk.  504.  Coseter 

y.  Burke,  5  East,  461.    Jh  C.  P.  the  venme  may  be  laid  wkere  there' 

cegmzanee  was  taken.    2  Salk.  000.     The  action  thus  eommeneed  is  to 

.be  proceeded  in  as  in  commum  eases;  see  Forms  rf  a  Ikfclaratism  o» 

reoogmxanee,  K^  B.  post    And  as  to  costs  where  the  bail  surrender  tke 

defendant  in  itme,  see|Mii^o211y  ante;  or  Hughes  T.Poideoin,  15  Bast^ 

254. 

As  to  proceeding       Where  proceeding  is  by  writ  of  scire  facias,  the  steps  above  mentioned 

by  Mtrt  /scifli.      f0  ^  taken  previously  to  the  commencement  of  the  action  having  been 

adopted,  namely,  as  to  the  entry  of  the  recognizance,  the  issuing  tke 

return  ami  filing  of  the  ca.  sa.,  the  writ  or  writs  of  scire  facias  may  he 

Issae  wtit.  issued;  see  FORM,  iVb.*3;  engross  the  writ  on  a  5s.  stamped pardment; 

pay  signing  Is. Bd..sealing  Id.;  bdge  same  at  the  sheriff's  office  f<ii^ 
days  at  least  before  the  return  day.    R.  O.  £.  5  G,  II.  * 

A  precipe  is  lefi  with  the  signer  of  writs,  see  Form  suhfoined.  No.  4, 
If  bj  sommoBS*       .If  it  be  intended  taprocfied  by  summoning  the  bail,  which  is  entirely 

optional,  the  issuing  of  one  sci.  fa.  oidy  appears  to  be  necessary,  and  tUs 
being  issued,  get  summons^  thereon  from  the  sheriff's  office ;  pay  2i»  M*; 
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ikether^i  cfficer  MtuaUif  emplmfedwUl  mmmom  the  baii.  Hi$  fee  U 
6t.  immediaUljf  afiv  the  rehtm  of  the  sci.  fe.  call  far  the  mme;  tku 
retwru  i$  of  course  scire  feci. 

nem  ffioe  a  rule  aiike  eierk  of  tke  rMie$K.B.  aiike  prdhotieiaiy^B  Role  on  «!./«• 
C.  P.;  wee  Forms,  No.  6;  pay  dark  of  ike  rulei  2f.  \0d.;  proikmuH 
<ary2f.     Tku  nde  expiree  infofer  day  exdanvehf  of  tke  day  gieeni 
eedSamday  i$  noireekemedai  ali.     Watken  ▼.  BeoMmaai^  11  East, 271. 
If  BO  apnearoMee  on  ike  expiraium  of  tkie  ncfe,  enter  tke  termt  i^e.  and  if  no  appear- 
apoft  of  tke  sci.  fa.  Oifar  ae  tke  earn  recovered  on  a  roil;  take  tame  to  ante. 
tke  clerk  of  tkejudgmente,  who  eigne  or  marke  tke  roll;  and  exe^um  may 
immediatefy  be  iuuedfWkeikeragainet  tke  person  or  agaiiut  tke  goods  of 
botk  or  either  of  the  bail.    If  execntions  be  istaed  against  botk  bail^  onJy 
oMe  ievg  ekonla  be  effectuaUg  made. 

In  C.  P.  tke  protkoHotarg*s  clerk  gives  the  roU  to  enter  tke  scL  fa*  on  Signing  jodgaMiii 
as  well  as  tke  judgment  by  default.  C.  P. 

If  kowever^  it  be  determined  not  toproeeed  byway  of  summons,  it  Where  pieeeed- 
appears  tkat  two  writs  of  scire  facias  must  be  issued^  in  wkick  case  there  ing  hyseL/e.  is 
must  be  fifteen  days  between  tke  teste  of  tke  fint  scire  facias,  and  the  "^^  ^^  saaunons. 
rtban  of  the  second  bu  bill;  how  many  days  may  intervene  betwixt  the 
teste  and  tke  return  of  eack  is  not  material^  so  tkat  there  be  four  days 
between  tke  teste  and  return  of  tke  same  writ ;  and  fifteen  days  between 
the  teste  of  tke  first  scire  facias  and  tke  return  of  tke  last,  as  above 
mentioned;  tke  teste  by  bill  will  be  the  return  day  of  tke  eeusn.;  by 
original  on  tke  quarto  die  post  of  tke  return  day  of  tke  ca.  sa.    On  tke 
refans  day  of  tke  first  sci.  fa.  time  tke  alias  sci.  tn.,  tke  teste  of  wkick 
must  also  be  tke  return  day  of  the  first  sci.  fa. ;  tkis  must  be  U^  in  tke 
sheriff  *s  ejfioefoex  days  before  the  return  of  tke  second  sci.  fa. 

If  by  bill  the  sci.  fa.  must  be  returnable  on  a  day  certain;  if  by  ori^  Retnra  by  bill; 
ginalf  on  a  general  return  day.  by  origuial. 

Oive  m  rule  on  tke  return  day  of  tke  alias  sci.  fa.»  in  Uke  manner  as  hqi^  qq  ^^g^  j^f, 
on  the  sci.  fa.»  loAore  it  was  intended  tkat  tke  bail  should  be  summoned^  /«. 
which  rule  expires  in  four  days  exclusive;  and  Sunday  is  not  a  day 
within  tkie  nUet  though  an  intermediate  one*    Wathen  ▼.  Beaumont, 
1 1  East,  271.    ^  no  appearance  be  entered  by  the  bail,  make  ike  entry  if  q^  appear* 
of  tke  first  sci.  fa.  on  a  roll,  and  sign  judgment  and  issue  execution  as  ance. 
before  mentioned;  if  there  be  two  sci.  tns.,  the  entry  on  tke  roll  will  be 

according  to  tke  Form,  No.  6;  if  there  be  one  only  the  entry  will  be 

according  to  tke  Form,  No.  7. 

Tke  practice  wHl  be  tke  same  in  AofA  courlt  mutatis  iniitandis ;  tke 

digkt  difference  in  tke  forms,  arising  from  the  style  of  tke  two  courts^ 

will  be  noticed  in  parentheses  m  tke  I'orms.  , 

Tke  bail,  however,  whether  summoned  or  not,  may  ^  for  tke  purpoee  ^  Bail  may  appear. 

delaying  the  plaintiff ,  appear;  in  wkick  ease,  unless  theyjdead,  tketr 

purpose  may  be  obtained  without  subjecting  tkemsehes  to  tke  further    • 

eosU  pursuant  to  statute  8  &  9  W.  III.  o.  11.  s.  3. 
In  K.  B.  tke  appearance  is  witk  the  filaxer;  see  post  Appearance  K.B* 

In  C.  P.  tke  entry  of  appearance  will  be  made  with  tke  protkanotary ;  c,  P. 

see  Form,  No.  9;  pay  di.  lOd. ;  a  memerandum  or  mtmrfe  of  defence 

should  in  both  courts  be  filed  at  tke  same  time;  stamp  Si. 

Tke  declaration,  in  order  to  avoid  an  imparlance,  is  to  be  delivered  DellTerf  of  tlie 

four  dear  days  before  tke  end  of  tke  term ;  see  tke  Form,  No.  10 ;  it  may  ^daiatioo. 

be  entUled  as  of  tke  term  generally,  ahkougk  tke  sci.  fa.  skaU  kave  been  ^^^  ^^  declaim- 

returnable  the  fast  return  of  tke  term,  '    How  entitled. 

The  action  goes  on  to  execution  tit  thesame  manner  as  in  other  actions  Farther  proceed 

in  dM  or  in  case.    Form  qffi.  fa.  against  bail  in  eoie.  No,  11.  log. 

See  page  213,  where  tke  cases  and  decisions  as  to  what  bail  may  or 

may  not  plead  are  eited. 
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PRACTICAL  DIRECTIONS,  C.  P. 

Theie  are  $0  mmek  the  9am€f  motatis  nrntandisy  at  to  offieetr  4v*tii 
both  conrUf  thai  repetition  would  onfy  incumber;  imt  the  Forms  beiag 
different  are  tuhjoined  after  thoee  K.  B.  //  ehauld  howecer  be  re- 
collected thai  the  bail  in  C.  P.  ore  no!  liable  perumaUg  on  their  recog- 
nizance^ and  therefore  thai  no  ca.Bn.or  gci.  fa.  Uee  agauut  tbemu  See 
anto,  210. 

PRACTICAL  DIRECTIONS, 
By  Original. 

ObsamtuNi.  The  precautiom  ae  to  the  teste  and  return  of  the  sci.  fag.  where  the 

proceedingt  were  by  oriainal,  having  been  taken,  (tee  paae  209)  it  re- 
main»  to  obicrve  that  the  aubewuent  proceedings  are  much  facilitated  to 
the  practitioner  by  the  entry  of  the  recognizance  and  the  docketing  of  the 
roUp  being  done  by  thejilazer,  and  by  the  sci.  fa.  being  aho  made  out 
by  him.  Mr.  Impey  mentions  that  the  late  master  doubted  whether 
the  Jilazer  were  entitled  to  make  out  the  scire  facias ;  but  ii  appears 
that  the  practice  is  as  stated;  for  eaqfcdition  the  practitioner  may  make 
out  this  writ. 
FilasermakesoQt  On  the  return  of  the  ca.  sa.  therefore  non  est  inTentiu,  take  same  to 
•^•S^  thefilaier  as  instructions  for  the  sci.  fa.;  he  makes  the  same  out;  pay 

3s.  Ad.  seal  Id.;  it  is  to  be  lefiai  the  sheriff's  office  as  in  the  proceeding 

bySilL 

The  elias  made  The  alias  sci.  fa.  where  the  first  has  been  returned  nihil,  is  made  out 

dot  by  the  attor-  by  the  practitioner  for  the  reason  above  mentioned,  by  merely  oddity  to 

^^*  a  copy  of  thejirst,  words  necessary  to  constitute  an  alias  writ;  namely, 

after  we  command  you,  say,  "  as  before^  or  **  as  formerly  we  have 

commanded  you,  that/*^c.     I%iswrit  is  to  be  signed  by  ike  Jilater; 

pay  3s.  4d.  seal  Id. 

When  rule  on  7%6  rule  on  ike  scL  fa.  it  given  on  the  qaarto  die  post  of  the  return 

ad:  /a.  to  be         day  of  the  sci.  fa.  where  one  onfy^  and  on  that  of  the  second  when  there 

wh^  it  ezDires    ^^^  ^^"^^  ^^  ^^  expires  in  four  days  afier  the  quarto  die  post  of  suek 

^     *  .return  day;  and  Sunday,  whether  the  last  or  an  iniermediaie  day,  is 

not  reckoned;  see  Wathen  y.  Beaumont,  11  East,  271,  ctledante;  if 

no  appearance,  make  the  entry  on  the  roll,  and  take  the  same  to  the 

clerk  of  the  Judgments  or  prothonotaries  as  before,  nay  2t. 

/f  the  defendant  appear,  ii  is  said  it  must  oe  with  thejitazer. 

Mr.  Impey  asys  th^neverwasan  instanee  of  common  bail  being  Jlled, 
.  and  it  should  seem  that  the  practice  recommended,  ubi  sapra,  wemM  he 
to  appear  even  to  process  byUu,  with  thefilazer;  but  this  practice  may 
admit  of  doubt,  although  t/te  scire  facias  maybe  deemed  an  original 
writ ;  there  can  be  none,  however ^  as  to  appearing  with  thejilazer,  where 
thefilazer  has  made  out  the  writ  of  sci.  fa.  as  the  practice  seems  to  he 
undoubted  he  must,  where  the  proceedings  are  by  originaL 

Enter  the  appearance  on  a  slip  of  paper  with  thefilazer  in  the  same 
manner  as  where  a  defendant  appears  to  common  capias,  C.  P.  €f 
this  appearance  it  is  said  notice  should  be  given  to  the  plaintiff  ^s  attorn^, 
merebf  saying  that  he,  the  attorney  for  the  bail  or  the  principal,  as  Ae 
case  may  be,  appears  to  the  sci.  fa.  pfc;  but  Mr.  Tidd  seems  to  think  the 
notice  to  the  attorney  si^ffSaent,  without  any  entry  with  tke  filazer:  but 
jfikcre,  see  Tidd/10B3. 

On  anpearance  with  thefilazer  the  cause  proeeeds  in  the 
as 'if  the  proceedings  were  by  bilL 
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Tkedightt  thmgh  importani  iNinaHoii»  where  theproeeedingi  are  by 
wiguuil,  will  be  metUitmed  in-  the  FoRMr  No.  8.  The  regnidie  aliera^ 
imi  in  the  remainder  of  the  FomuwiU  beeatUyreeoUectedby  theprae^ 
tUiomer ;  it  if  therefore  judged  inexpedieui  to  enhance  the  Indh  of  thie 
fiompiiaHon  by  fnarther  adverting  to  them^  except  by  imerting  here  a 
form  of  a  scire  facias  by  original^  varying  fropt  that  directed  by 
Mr.  Impej  at  to  sci.  fa.  to  revioe^  Sfe.  The  practitioner  may  therefore 
elect  wA»c&  to  adopt.  And  for  entry  of  judgment  by  default,  .or  scL  fa. 
by  original,  wee  No,  B,  Tonus,  eubjotned, 

FORM. 

George  the  Fourth*  hy  the  grace  of  God,  Ac.    To  the  sheriff  of  Form  of  writ  of 

Middlesex,. greeUng:  Whereas of : — ,  and £!i/whw*^ 

of . ,(the  &si7)  heretofore,  to  wit,  in  ^ term,  in  the  recognizee  is 

-^-~-  year  of  oar  reign,  came  into  our  conrt,  before  us  at  West-  by.  original.   la 

minster,  in  their  proper  persons,  and  became  pledges  and  manu-  debt 

csptors,  and  each  of  them  by  himself  became  pledge  and  mSiUUcaptor     ^^  iki$f«rm, 

for  — ^ ,  late  of (the  original  defendant)  and  tl&en  and  ***  ^"^  • 

there  acknowledged  themselves  to  owe,  and  each  of  Uiem  did  then 
and  there  acknowledge  himself  to  owe  to        ■     -  ■,  {the  plaintiff) 

/the  sum  of  £ r-^,  and.  then  and  there  submitted  and  granted  for 

himself  and  his  heirs,  that  the  said  sum  of  £ should  and 

might  be  made  of  their,  and  each  of  itheir  lands  and  ohattels,  and 

levied  to  and  for  the  use  of  the  said ,  {the  plaintiff)  in  case 

the  said  —  .  ,  (the  defendant)  /should  happen  to  be  convicted  in 

a  certain  plea  of  debt  for  £  ,  then  lately  commenced  and 

depending  in  the  said  court,  by  and  at  the  suit  of  the  said  > 

{the  plaintiff)  against  the  said ',  {the  defendant),  and  if  the 

said ,  {the  defendant)  should  not  pay  and  satisfy  unto  the  • 

'said  ,    {the  plaintiff^)    as  well  the  said  debt  or  sum  of 

£ ^  as  all  such  damages  as  should  be  adjudged  to  the  said 

— ,  {the  plaintiff)  in  the  plea  aforesaid,  or  render  himself  to 

the  prison  of  the  marshal  of  our  Marshalsea,  before  us  on  that  oc- 
casion-; JM  by  the  record  of  the  said  recognizance  &till  remaining 
in  our  said  court,  before  us  at  Westminster  aforesaid,  fully  appears : 

Aod  .although  the  said ,  (the  plaintiff)  afterwards,  to  wit, 

in  *  —  term,  in  the  yeaY  of  our  reign,  in  our  said 

court,  before-  us  at  Westminster  aforesaid,  by  our  writ,  and  by 
the  consideration  and  jtidgment  of  the  said  court,  recovered  in  the 

same  plea  against  the  said »,  (the  defendant)  £ ,  the 

said  debt,  and  also  £ «-,  for  the  damages  of  the  said ■ , 

(the  plaintiff)  which  he  had  sustained,  as  well  by  occasion  of  detaining 
of  the  saiodebt,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the-  said  ,  {the  defendant) 

is  convicted,  as  by  the  records  and  proceedings-  thereof  still  remain- 
ing in  our  said  court,  before  us  at  Westminster  aforesaid,  more  fully 

appears,  yet  the  said  — ^ ,  (the  defendant)  hath  not  paid  or 

satisfied   the  said  debt  and  damages,  or  any  part  thereof  to  the 

said ^,  (the  plaintiff)  or  rendered  himself  to  the  marshal  of 

'the  Marshalsea,  before  us  on  that  occasion,  according  to  the  form 
and  effect  of  the  said  recognizance,  and- as  well  the  said  recognizance 
as  the  said  judgment  still  remain  in  full  force  and  effect,  in  no  wise 
set  aside,  reversed,  vacated,  pud  off,  or  satisfied,  as  we  have  re- 
ceived information  from  the  said ,  (the  plaintiff)  incur  said 

*eourt,  befbre  us;  whereupon  the  said — ,  (the  plaintiff)  hath 

hombly  besought  us  to  provide  him  a  proper  remedy  in  this  behalf. 
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and  we  being  williog  that  what  ia  just  hi  this  behalf  should  be  done, 
command  jon,  that  by  honest  and  lawftil  men  of  your  baifiwick  yoU 

make  known  ta  the  said and  (the  bail)  that  ttiej 

be  before  ns  '-'^■..^'-.''.^.^^,  (here  insert  a  general  retwm),  wberesoerer  we 
shall  be  in  England,  to  shew  if  they  have  or  know  of  any  thing  to 
say  for  thenuehes,  or  if  either  of  them  have  any  thing  to  say  for 
hin^elfy  that  is  to  say,  the  said  ,  (the  jhti  wimed  haiiy  whr 

the  said  snm  of  £ by  him  in  form,  aforesaid  acknowledged, 

shonld  not  be  made  of  his  lands  and  chattels,  and  the  said , 

(the  other  bail)  why  the  said  sum  of  £ by  him  in  form  afore- 
said acknowledged,  shonld  not  be  made  of  his  lands  and  chattels, 

and  levied  to  and  for  the  use  of  the  said ,  (the  plahuiff) 

according  to  the  force,  form,  and  effect  of  the  said  recognizance^ 
if  it  shall  seem  expedient  for  him  so  to  do,  and  fnrther  to  do  and 
receive  what  our  said  court  before  as  shall  consider  of  them  in  this 
behalf,  and  have  there  the  names  of  those  by  whom  yon  shall  so 

Fifteep  daji  be-  make  known  to  them,  and  this  writ.    Witness  Sir  Charles  Abbott» 

twtat  iat€  and      k^jght^  ^e. 


i«tuni« 


No.  I. 
The  dodLOt 
paper. 


FORMS,   K.  B. 

» 

The  entry  (or  <' farther. entry '^  if  the  aame  attorney  have  mado 
other  entries  of  the  same  term)  of  Thnmoi  iS^let,  gentleman,  one,  Ao. 

of  ■.  ■  term,  -• — ■ y  yeay  of  the  reign  of  Kins  Goorge  Iho 

Fonrth, 

[Venae]  to  wit    Recognizance  of  bail  for  J?«  &•  at  the  soit  of 
J.  S.  roU . 


No.  2. 

Entry  of  recogni* 
mice  oo  roll, 
K«B.  in  caie. 


As  yet  of  the  term  of 


Geo.  IV* 


Witneasiy 
next  after 


Sk-  Charles  Abbott,  knight. 

[Venae]  to  wit  .  Be  it  resiiembered,^  that  on 

F— ,  in  thia  same  term,  before  oar  lord  the  king,  at  Weat- 

minster,  comes ,  by  -i • ,  his  attorney,  and  bringa  into 

the  conrt  of  our  said  lord  the  king,  before  the  king  himself  now  hero, 
his  certain  bill  against  ,  being  in  the  cnstody  of  the  marshal 

of  the  M arshalsea  of  oor  lord  the  now  king,  of  a  plea  of  treapMi  Q» 
the  case,  and  there  are  pledges  for  the  prosecntion,  to  wit,  Jo^  Doe 
and  JRickard  Roe,  which  said  bill  fbllowa  in  these,  weeds,  to  wit, 
London,  to  wit,  (here  copy  .the  deelaratim  to  the  end^  amolUmsf  with 
thfi  vfoitdM,  "  SuU,  iceT) 

And  the  aaid  ^  by  ■     ■  ,  hia  attofney,   cornea  and 


defenda  the  wrong  and  injary  when,  &c.  and  thiereapon  — — 

of  — — ,  and  I  of-———,  {here  uuert  the  iiaaieaaafE 

addUiome  of  the  hail  a$  tn  re^ognixanee)  can^e  ipto  the  court  of  oar 
lord  the  king,  before  the  king  himself^  at  Weatinin^tiec,  in  theif.  pro- 
per persons,  and  beoaino  pledgea  aa4  bail,,  and  ^af^h  of  them  became 

pledge  and  bail  for  tlia  aai4|— — •   that  if  tb9  »ajd • 

ahaU  happi^n  to  be  oonvicted  at  the  sait  of  the  said ^  in  \hp 

plea  aforeaaid»  then  the  said  bail  eonaent,  and  eaph  oC  them  consents, 
that  all  snch  damages  (tf  the  action  ihatt  be  i^  debt,  andjudgwu»f 
shalf  have  been  recovered  on  a  verdict,  eay  V  as  well  the  said  debt  aa 
aU  anch  damagea") ;  or  if  in  debt,  and  the  judgment  shall  have  been 
tp  dcfauU,  sag  **  did  conacpl,  and  each  of  them  consents,  that  as  well 
the  said  debt  aa  all  damagea,"  aa  shall  be  adjadged  to  the  said 
in  that  behalf  shall  be  made  of  their  and  each  of  their 


lundf  ^d  ohifttela^  and  leiied  to  the  use  pf  tho  aaid 


mm 
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shtD  happen  fhat  the  defeadant  shall  not  pay  the  aaid  damages^  (or 
if  ia  deht  ^  the  aaid  debt  and  damages/*)  or  render  himself  on  that 
oecasion  to  the  prison  of  the  marshal  of  Ihe  Marshalsea  of  omr  said 
lord  the  king^  bctbre  the  king  himself  on  that  occasion. 

•  •  • 

George  tbe  Fourth,  bj  the  grace  of  God,  of  the  United  Kingdom         No.  5. 
of  Great  Britain  and  Ireland  king,  defender  of  the  Faith,  &c.    To  Writof  jd. /a. 

the  sheriff  of  Middlesex,  greeting:  Whereas ,  lately  in  our  £■  "*S?«"***^ 

court  before  us,  at  Westminster,  by  biU  withtmt  owr  ten*,  (if  by  ori-  ^^  Jg?*^ 
ginal,  instead  of  the  words  in  italics,  .say,  *'  by  oi^r  writ^  and  by   . 

the  judgment  of  the  same  court  recovered  against ,  as  well 

t  eertain  debt  of  £ —         ■  ,  as  JB  for  his  damage^  which 

the  said  .^— -«  had  sustained,  as  well  by  occasion  of  the  detainiog 
of  the  said  debt,  as  for  his  costs  and  charges  by  him  about  his  suit 

in  that  behalf  expended,  whereof  the  said is  convicted,  as 

appears  to  us  upon  record,  and'  although  judgment  be  thereupon 
given,  yet  execution  of  the  said  debt  and  damages  still  remains  to  be 

made  to  him :   And  whereas  — of  ,  and • — 

of        ■         ,  (here  name  the  bail^  with  their  additunu)  heretofore,  to 

wit,  in  the  term  of ,  in  the *—  year  of  our  reign, 

etme  into  our  said  court,  before  us,  at  Westminster,  and  became 
pledges  and  bail  in  their  proper  persons,  and  each  of  them  beoame 
pledge  and   bail  for  the  saia  ,  that  if  the  said  — — -^ 

•hould  happen  to  be  convicted  at  the  suit  of  the  said  ■,  in  the 

plea  aforefisaid,  then  the  said  bail  consented,  and  each  of  thefti  for 
iumself  consented,  that  as  well  the  said  debt  as  all  such  damages  as 

should  be  adjudged  to  the  said ,  in  that  behalf,  should  be 

ntde  of  their  and  each  of  their  lands  and  chattels,  and  levied  to  the 
use  of  the  aud .-i-.,  if  it  should  happen  that  the  said 


should  not  pay  and  satisfy  the  said  debt  and  damages  to  the 

,  or  render  himself  on  that  occasion  to  the  prison  of  the 
marshal  of  our  Marshalsea,  before  us,  as  by  the  record  of  the-  said 
recognizance,  now  remaining  in  our  said  court,  before  us,  at  West^ 
tninster,  fully  appears ;  yet  the  said  ■  ■  hath  not  yet  paid  the 
Slid  debt  and  damages,  or  any  part  thereof,  to  the  said  ■     ■,  or 

on  that  occasion  rendered  himself  to  the  marshal  of  our  |Arison  of 
our  Marshalsea,  before  us,  as  we  have  received  information  from  the 
aiid  ,  wherefore  the  said  ■  ■'■  hath  humbly  besought 

OS  to  provide  him  a  proper  remedy  in  this  behalf,  and  we  being 
willing  that  what  is  right  and  just  should  be  done,  oommand  you, 
that  by  good  and  law^l  men  of  your  bailiwick,  you  make  known 

to  the  said '" and (the  bail)  that  they  be  before  us 

St  Westminster  on — -  next  after         ■■    •  ,  {if  by  origituU,  the 

return  must  be  general,  and  add  ** -wheresoever  we- thaU  then  be  m 
Engtmnd'*)  to  shew  if  they  have  or  know,  or  if  either  of  them  bath 
•r  knoweth  of  anything  to*  say  for  themselves  or  himself,!  why  the 

said ,  {the  plaintiff)  ought  not  to  have  his  execution  against 

the  said  — ^ and 4  (the  baU)  for  the  debt  and  damagea 

aforesaid,  according  to ,  the  force,  form,  and  eflTe^t  of  the  said  re<* 
cognizance,  if  it  shall  seem  expedient  for  him  so  to  do :  And  further 
to  do  and  to  receive  all  and  singular  those  things  which  our  said 
court,  before  us,  shall  then  and  there  consider  of  them  in  this 
behalf,  and  that  you  have  there  then  {if  by  original  Have  out  the  word 
^  then^  the  names  of  those  by  whom  you  shall  so  cause  it  to  be 
iaade  known  to  tkem,  and  this  writ.  Witness,  Shr  Cbarks  Abbott, 
knight,  &c. 


283  BAII^  Proceeding  against,  on  lUeQgmxdHee;  Fobms,  K.  B. 

No.  4.  Middleiex,  to  wit.  Scire  faeiae  for  ■  against '   •  ,  and 

Precipe  for  above  ' —  baU  of  ■      for  £ debt  and  £   '  da* 

writ.  mages;  returnable ,  182 — . 

',  Attorney  for 


Obserratioii  to  Mr.  Tidd  seems  to  doubt  whether,  in  K.  B.  it  be  necessaty  to 

jnnce  uSen"be-        ^^^®  ^^^  ^^^  ^^  ^^^  recognizance  being  taken  before  a  commissioner 
fore  eonimli->  in  the  cbuntiyi  and  cites  2  Lutw.  1282.    It  is  Jbowever  usual  in 

sioaer.  C.P. 

'  No.  5.  ■   ■  v;       ■    '  and        ■   ■»,  - 

Role  on  $eire  Rnle  on  id.  fa. 

•^***^  June,  182— i  ' — ,  Attorney  for  plaintiff. 

To  be  written  ok  a  slip  rf  paper. 

No.  6.  As  yet  of  teriA,  in  the  — year  of  the  reign  of 

E?*7  •"  ^^\^^  Ring  George  the  Fourth.    Witness,  Sir  Charles  Abbott,  knight 

9tt*jQM»  Willi  toe  ^_,  -,,  -;  ••■■4.  •%  •  %        •#■•        r 

jetam  of  iitilfi  Middlesex,  to  wit      Our    lord  the  king  sent  to  his  sherin   of 

thereon.  Middlesex  his  writ,  closed  in  these   words,  to  wit^  George,  &c. 

^7  biJL  (copy  the  first  scL  fa.,  to  ike  end,  then  say)  At  which  day,  before  onr 

lorathe  king,  at  WeaUnmster,  came  the  said (the  phmHff) 

in  hia  proper  person,  and  the  sheriff,  to  wit '  and. 1 

sheriff  of  the  said  county,  returned  to  us  that  the  aforesaid  — — 

and  — r-r (the  hail)  bad  not,  nor  had  either  of  them,  any  thing  in 

his  bailiwick  where  or  by  which  he  could  give  them,. or  either  of  them» 
notice  as  by  the  said  writ  he  was  commanded ;  nor  were  the  aaid 

and  — — (tie  haU)  nor  was  either  of  them,  found  in 

the  same,  and  the  said ' — ^  and  — ^ ,  (t&e  hail)  came  not. 

nor  did  either  of  them  come :  Therefore,  as  before  it  is  commanded 
to  tha  said  sheriff,  that  by  good  and  lawful  men  of  his  bailiwick,  ho 

make  known  to  the  said and (iha  bail)  that  thej 

be  before  our  lord  the  king,  at  Westminster,  on  ■    ■  »       next,  after 

— —  tp  shew  in  form  aforesaid,  if,  &c.  and  further,  &o.    The 

same  dav  is  given  to  the  said (plaintW')  there,  &o.    At 

which  day,  before  our  said  lord  the  king  at  liVestminster,    cornea 

the.  said — -  (the  plaintiff)  in  his  proper  person,  and  the  aaid 

sheriff,  94  before,  returns  that  the  said  -^ and         "         (the 

bail)  had  not,  nor  had  either  of  them,  anything  in  his  bailiwick, 
whereby  or  by  which  he  could  give  them,  or  either  of.  them,  notice 
as  by  the  said  last-mentioned  writ  he  was  commanded,  nor  were  they, 
or  either  of  them,  found  in  the  same  :*  And  the  said  .■■  and 

{the  bail)  although  on  that  day  solemnly  demanded,  came 

not,  nor  did  either  of  them  come,  but  made  default:  It  is  therefore 

considered  that  the  said.-^ (jthe  plaintiff )  have  his  executton 

against  the  said and  ■  (the  bail)  of  the  damage^ 

aforesaid,  according  to  the  force,  form,  and  effect  of  the  recogiusanGe 

aforesaid,  by  the  default  of  the  said and  ■  — (fhe 

baH)  &C. 

If  the  set.  fas*  be- of  different  terms,  the  first  mast  be  entered 
as  of  the  term  wherein  it  is  returnable,  and  an  award  of  the 
second  is  sufficient,  withoiit  setting  it  forth  at  large.  Docket  the 
entry,  and  request  the  clerk  of  the  judgments  to  mark  updn  the 
first  writ  the  tune  of  the  docket,  and  file  the  entry  with  the  clerk 
of  the  Treasury  some  time  ^n  the  next  term ;  on  the  return  of  the 
second  the  clerk  of  the  Treasury  will  enter  the  award  of  the  judg- 
ment on  tlie  same  roll  after  the  rule  b  expired,  on  leaving  the  nfioJi 
with  him  for  that  purpose^ 
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If  there  be  only  one  «ei,  fa.  and  U  be  retunied  tei;  fecii  Ml  imt^        No.  7* 
and  stop  at  the  end  of  tbe  sheriff's  retom,  on  the  writ.    The  entry  Entiy  on  roil  of 
will  be  agreeably  to  No.  6*  until  the  retnrn  is  to  be  set  oat,  via.  at  «»«  •»•  /«•  with 

the  asterisk  before.    Then  say,  T*""  ^^  '^^ 

.  -^ '  /ecu 

"  And  the  said  i  and  ■      (the  bait)  although  on  that 

day  solemnly  demanded,  did  not,  nor  did  either  of  them  come,  it  is 
therefore  considered  that  the  said  ■■  ■  ■  (the  pkihuiff)  have  his 
execution  against  the  said  '      and      ■  {the  bail) '  of  the 

damages  aforesaid,  accbrding  to  the  force,  form,  and  effect  of  the  said 
recognisance^  by  the  default  of  the  said  ■  and  —.*———  (the 

Asto&o.'*  ; 

As  yet  of  —— «— -  term  (the  term  when  the  baU  wuide  default  tqnm        jj^^  g^ 

the  8ci.  fa.)  in  the year  of  the  reign  of  king  George  ue  Fourth.  E^tiy  of  jodf- 

Witness,  Sir  Charles  Abbott,  knight.  meat  by  defanlt 

[Venue]  to  wit    against and  ,  bail  ^f^H^^ 

of  -^-_^  and  y  in  a  plea  of  debt  on  sctre  facias.  '   By  originaL 

[Venue]   to  wit     The  said and put  in  their 

place ,  their  attorney,  at  the  suit  of  the  said  — ^ in 

the  plea  aforesaid. 

[Venue]  Co  wit  Our  lord  the  king  sent  to  his  sheriff  of  Middlesex; 
his  writy  dosed  in  these  words,  that  is  to  say,  George  [&c.  insert 
dedaratiom,  o»  the  sci.  fa.  to  the  end^  and  then  on  a  new  line] 

And  the  said and  ■  pray  a  day  to  imparl  to  the 

said  declaration  of  the  said ,  and  it  b  granted  to  the,  &c. 

And  upon  this  a  day  is  given  to  the  parties  aforesaid,  before  our  lord 
the  king,  until  the  [a  general  return  day  on  or  subsequent  to  the  day^ 
the  defendant  would  have  in  court  to  imparl]  wheresoever  our  said  ^ord 
the  king  shall  then  be  in  England,  that  is  to  say,  for  the  said  — -— 
and  M  to  imparl  to  the  declaration  aforesaid,  and  then  to  answer 
the  same.  At  which  day  before  our  said  lord  the  king  at  Westminster 

comes  the  said in  his  proper  person,  and  offers  himself  on 

the  fourth  day  against  the  said and  -  in  the  plea 

sforeaaid.  And  the  said — >  and ,  although  on  that  day 

solemnly  demanded,  came  not,  nor  doth  either  of  them  come,  nor.  do 
they  or  either  of  them,  shew  or  say  any  thing  why  the  said  ■■ 
shoold  not  have  execution  against  them  and  each  of  them  respdctivelv 
for  the  aforesaid  sum  of  £ ,  according  to  the  force,  form,  and  ef- 
fect of  the  aforesaid  recognizance,  whereby  tbe  said remains 

therein  undefended  against  the  said and .    There[- 

fore  it  is  considered  that  the  said  —  ■  have  his  execution  against 

the  said and  ■  respectively,  that  is  to  say,  against 

the  said  ■         of  the  said  sum  of  £  by  him  in  form  afore^ 

said  acknowledged,  and  against  the  said  — »  of  the  said  suni 

of  £  ■  ■,  by  him  in  form  aforesaid  acknowledged,  according  to 
the  force,  form,  and  effect  of  the  aforesaid  recognizance,  by  the  de- 
fcolt  of  the  said  — — — -  and  ,  drc. 

Middlesex,  to  wit  Appearance  for  —        ■■■  and       ■  ball  of        JJq.  g, 

■  (the  defendant)  at  the  suit  of ■ (the  phxntiff)  to  a  precipe  for   ap- 

{or  an  aliae,  as  tie  case  may  be)  sci.  fa.  returnable  -< >  pearance  to  act. 

(Date)  ■■  - — ,  attorney  for  the  bail.      /■• 

ICourt]  [Term.]  No.  10. 
HiddlBBex,  to'  wit     Otr  lord  the  king  sent  to    his  sheriff  of '  Declaration  on 
>,  hiz  writ^  cleaed  in  diese  words,  to  wit,  George  the  Fourth  sci.  /«• 
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(eofy  tke  fihi  sei.  fa.  and  the  rehtrn^  and  tie  award  of  the  tecond^ 
dowm  ^/ar  om  tke  aeteriik^  page  282,)  &c.  (1%en  jprfpeeed)  At  which 
dmy,  berore  oar  said  lord  the  •  king,  at  Westmtnateri  came,  as  weD 

die  said  (plahuiff)   in  his  proper  person,  as  the  stid 

— r and  ,  (^*0  hjr  — —  their  attorney ;  open  which 

the  said {plakUiff)  prays  that  execution  may  be  adjudged 

.  to  him  of  the  damages  aforesaid,  according  to  the  force,  form,  sad 
effect  of  the  said  recognisance,  &c» 

No.  11.  George  the  Fonrth,  drc.    To  the  sheriff  of  Middlesex,  greetmg: 

Fkri  foAn         We  command  yon,  that  of  the  goods  and  chattels  in  yonr  bailiwick, 

a^nti  baU  hi     of  — -r and  the  baO  of (defeMdamt)  you 

"""  canse  to  be  made  £ -^  (if  in  debt,  $ay  **  as  well  a  certain  debt  of 

£ 'O  which (pfaintiff)  lately  in  onr  court,  before 

us,  at  Westminster,  recorered  against  (he  said {defe»damt) 

(if  in  debt,  Uave  tmt  tke  wardt  in  italic,  and  tay  **  as  also  £ 


which  were  awarded  to  the  said  (pUnaHff)  in  our  stme 

Gour^  before  us,  for  his  damages  which  1^  sustained  aa  well  by  oc- 
casion of  the  detaining  the  said  debf^  far  kie  damagei  which  he  nu- 
tained  oi  well  by  meam  of  the  not  performing  certain  promiui  and 
mndertakingi  latebf  made  by  the  said  — ^ — *—  (defendant)  to  the  mid 

■  (plaintiff)  as  for  his  costs  and  charges  by  him  about  his 

suit  in  that  behairexpended,  whereof  the  said (defiendani) 

is  convicted,  as  appears  to  us  of  record :  and  whereupon  it  was  con- 
sidered in  our  same  court,  before  us,  that  the  said  ■  (plaintiff) 

have  his  execution  against  the  said and  ■        (bail) 

for  the  laid  (if  in  debt,  $ay  **  debt  and**  2eoee  out  the  words  in  itaUe) 
damages,  costi  and  charges,  according  to  the  force,  form  and  effect  of 
a  certain  recognizance,    acknowledged  by  the  said     ■  snd 

•■  {bail)  in  our  said  court,  before  us  for  the  said — 

(plainHf)  at  the  suit  of  the  said (plaintiff)  Sn  the  plea 

aforesaid,  by  the  default  of  the -said         ■         and  {bail)  m 

likewise  appears  to  us  of  record,  and  have  you  that  money,  before  i»» 
at  Westminster,  on  —  next  after  ,  to  be  rendered  to 

the  said (plaintiff)  for  his  (if  in  debt  say,,  "  deU  and* 

leoee  out  the  words  in  tto/»c)  damages,  cofis,  aiuf  charges,  aforesaid,* 
and  have  there  then  this  writ.      Witness,  Sir  Charles  Abbott,  knight 

No.  12*  George  the  Fourth.    To  the  sheriff  of  Middlesex,  greeting:  We 

C^<M  mi  MilVh-  command  you,  that  you  take  •  and  *■         —  the  bail  of 

dcMbna  agah»t      if  they  be  found  in  your  bailiwick,  and  safely  keep  them,  so 

baU  in  case,  slier  i^g^  y^n  \^^^  ^^if  bodies  before  us,  at  Westminster,  on  — — — 

SSl!Aj"rcS-""  »«»^*^'^ '  to  saUsfy (plainHff)  £ (if  in  debt,say 

JSmee,  **  •*  ^^11  a  certain  debt  of  £ *")  which  the  said  " 

(plaintiff)  lately  in  oar  court,  before  us,  recovered  against  the  said 

■  —  (defendant)  (if  in  debt,  leatje  oai  the  words  in  italie,  and  say, 

•*  as  also  £ which  were  adjudged  to  the  said 

(plaintrff)  in  onr  said  court,  before  us,  for  his  damages  which  he 
sustained,  as  well  by  occasion  of  the  detaining  the  said  debt")  /or  Aii 
damages  which  he  sustained,  as  well  by  means  of  the  not  parformisj 

certain  promises  and  undertakings  lately  made  oy  the  said 

(defendant)  to  the  said  (plaintiff)  as  for  his  cosU  snd 

charges  by  him  about  his  suit  in  that  behau  expended,  whereof  the 
said — ^  is  convicted,  as  appears  to  us  of  record :  And  where- 
upon it  was  considered  in  onr  same  court  before  lis  that  the  said 

■  (plaintiff)  have  his  execution  against  the  said— — - 

and (baU)  for  the  said  (if  in  debt,  say,  '«  debt  and"  leavs 

ml  the  words  in  italic)  dami^gas,  cosif,  smd  thargefp  according  to  the 
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force,  foitDy  uid  effect  of  a  certeiD  recegniaNmce,  acknowleclged  bj . 

the  said and ■  ■       ,  (Imil)  in  our  eaid  court,  before  usi 

for  the  said • ,  (drfendaut)  at  the  suit  of  the  said , 

{plaintiff)  in  the  plea  aforesaid,  hy  the  defanlt  of  the  said 

and ,  (bail)  as  likewise  appears  to  us  of  record  *,  and  have . 

Tou  then  there  this  writ.    Witness,  Sir  Charles  Abbott,  knight,  at 

Wefliminster,  the  — '• day  of  — ,  in  the year  of 

oar  reign.  .  >  v 

George  the  Foarlh,  &c.   Whereas  we  lately  commanded  our  sheriff.       No.  13. 

of .  [Here  recite  to,  and  gtop  at  the  asterisk  •  in  No,  11,  ante,.  Testutum  fieri  fa- 

p.  224],  then  aidd^  and  our  sheriff  of  Middlesex,  at  a  certain  day  now  da«  against  bail 

past,  returned  to  ms,  that  the  said and — ,  {the  baH)M  «*»«• 

had  not,  nor  had  either  of  them,  any  goods  or  chattels  in  his  bailiwick, 
whereof  he  could  cause  to  be  levied  the  damages  aforesaid,  or' any , 
part  thereof;  whereas  it  is  testified  in  our  same  court,  before  us,  that- 

the  said ,  and (Jthe  bail),  have  sufficient  goods  and 

chattels  in  your  bailiwick,  whereof  ^ou  may  cause  to  be  levied  the, 
damages  aforesaid,  and  every  part  thereof.      Therefore  we  command 

yon,  that  of  the  goods  and  chattels  of  the  said  • ,  and , 

10  jonr  bailiwick,'yo*u  cause  to  be  made  the  said  £ ,  the  damages 

aforesaid,  and  that  you  have  that  nioney  before  us  at  Westminster,' 

oa ,  to  bo  rendered  to  the  said  ^^ ,  for  his  damages 

aforesaid ;  and  have  there  then  this  writ.    Witness,  Sir  Charles  Ab- 
bott, knight. 

Copy  to,  ofid  atop  at  the  asterisk  *  No.  12,  then  say.  And  our  sheriff        No.  14. 
of  Middlesex,  at  a  certain  day  now  past,  returned  to  us,   that  the  Testatum  eapias 

said —..and ,  (the  bail)  were  not,  nor  was  either,  of,  ad  sati^acUndum, 

them  found    in  his  bailiwick,  whereupon  on  the  behalf  of  the  said  A^>»st  bail  in 

■ ,  (the  piainti^)  it  is  sufficiently  testified  in  our  same  court,  ^*^*-  J 

before  us,  tkat  the  said   and  — — — ,  (the  bail)  lurk  and. 

secrete  themselves  io  your  coanty ;  and  have  there  then  this  writ. 
Witness  Sir  Charles  Abbott,  knight. 

George,   &c.    To  the  sheriff  of ,  greeting.     Whereas        No.  15. 

we  lately  commanded  our  sheriff  of  ,  that  of  the   goods    Testatum  fieri  fa- 

and  chattels  of  -,   in  his  bailiwick,  he  should  cause  to  be  cia«,  against  both 

made  £ ;  and  of  the  goods  and  chattels  of ,  in  his  baiii-  the.  bail  respec- 

wick,  he  should  cause  to  be  made  £ -,  and  that  he  should  have  the  tively,  after  judg- 

said  monies  before  us  on  a  certain  day  now  past,  wheresoever  we  S^*on"a*rcco2^" 

ahodd  then  be  in  England,  to  be  rendered  to ,  according  to  nizance  taken  be. 

the  force,  form,,  and  effect  of  a  certain  recognizance,  by  the  said  fore  a  commif- 

• — and  — '• ,  respectively  acknowledged    to   the    said  «oner  in  the 

— . ,  as  bail  of  and  for and -,  before ,  ^I'y-  »y  ^"- 

onr  commissioners,  lawfully  authorised  and  appointed  to  take  bails  in  ^^  * 
oQr  court  before  us,  in  and  for  your  county,  according  to  the  form  of 
the  statuti^  in  that  case  made  and  provided,  as  by  the  record  of  the 
said  recognizance,  which  was  afterwards  in  due.  manner  transmitted 
to  the  right  honourable  Sir  Charles  Abbott,  knight.  Chief  Justice  of 
oar  court,  before  us,  at  his  chambers,  situate  in  Serjeant's  Inn; 
Chanoery-lane,  London,  and  was  by  the  said  chief  justice  produced 
and  recorded  in  the  same  court,  and  is  now  there  remaining,  as 
appears  to  as  of  record.    And  whereupon  it  was  considered  in  our 

iaid  conrt,  before  us,  at  Westminster,  that  the|  said  -. should 

have  his  eaecution  against  the  said -r-  and re-. 

spectively,  that  is  to  say,  i^inst'  the  said  ,  of  the  sum  of 

£ — — ,  by  him  in  form  Heknowledged,  and  against  the  said ^*^, 

voL«  I.  r 


3d6 


Pfoeeeding  ^igmmt^ 


of  tlie  ftimi  oS  £^ 


aoeoftliDg  to  the  force,  fof«.  and  effect  ^  the  >fo«>»>^^S^^: 

«iDce.i,ythedef«iltofthe.aid -^^1 '      ^fZ 

appears  to  us  of  record;  and  oar  said  sheriff  of  • .  ai  inai 

daj  retomed  to  us,  tfiat  the  said  


and 


w 

—  had  DOt, 


lie  eodd  c«i«e  to  be  mie  the  said  sewrd  wiiiisof  £ "frCTT^ 

or  either  of  them,  or  any  part  thereof;  wheienpon,  on  Ae  behalf  ol 

Se  Sd ,   t  U  .nLWly  teatiBed  in  onr  iM  conrt  before  m. 

that  the  aaid  —1—  and ^hare  anfficient  gooda  and  chatoh  in 

your  baiUwick.  whereof  the  said  aeveral  ronia  of  *-—  »« /-T' 
ud  each  of  them,  and  erery  part  hereof,  may  be  fidly  m^ 
Therefore  we  command  you,  that  of  the  good.  «»«»^^tt«V™2^ 

rtid and -— ,  in  yonr  baihwick,  you  canae  to  be  made 

the  said  aeveral  .nm.  of  £ and  £ .  in  form  •fo'«^'» .fj^ 

ledsed.  ao  that  you  may  hare  the  said  moniee  before  m  m  [«««»«« 
1^1.  whenJarer  we  shatt  then  be  in  England,  to  be  rendered  to 

Se3d^^ ,  according  to  the  form  and  effect  of  the  recogmaance 

aforeaaid.  and  have  there  this  writ  Witness,  [4-c.  Jiftem  dap  be- 
tweem  the  tute  and  return.  Jndane.  Levy  [the  anm  recorored,  and 
eoats  in  the  action],  aheriffs'  fees,  poundage,  &c. 


teita,  in  the 


year,&e. 


No.  16.  Middlesex,  to  wit, complam.  of  — — -.  being  in  *he  cnitoJy 

*»™  rf  j.*i»..  of  the  marshal  of  the  Marahalsea  of  onr  lord  the  now  lung,  before  tte 

^riifS:^  Wi*  him^f,  of  a  plea  that  the  ^^^.-—-^^Z!"^.^!^^^ 

bsU  oTneorii-  £ of  UwW  money  of  Great  Bntain.  whu*  the  said owm 

canoe  takm  in    to.  and  nnjaady  detoina  from  him.  &c:  For  ftat  whereas  the  m 

KJB.  wkew  VM. heretofore,  to  wit,  in tern,  in  f»  — - — '  J* 

o^jdrngi,  bJ^  „f  4fc„  ^'    of  OM  lord  Ae  new  king,  in  the  court  of  hu  .aid  ma^ 
*^  •  before  thrfcing  himseK.  here,  (to  wit,  at  Westmimiter,  «  Ae  cm^ 

of  MiddOeaex).  by  biU  without  tbewrH  of  Us  md  majeaty,  and  bj 

the  indcment  of  the  mid  court,  reoorered  agauut ,  ^ '?" 

his  certain  debt  of  £ .  as  ako  £ ,  for  his  d*"^' '^'J  « 

had  Bustained  a.  well  on  occasion  of  the  detaining  of  ttat  debt  u 
for  hb  cosU  and  charges  by  him  about  his  suit  in  that  behalf  expendea. 

whereof  the  aaid was  convicted,  as  by  the  record  end  proceeo- 

inn  thereof  stiU  remainwg  in  the  court  of  our  said  lord  the  kisg, 
here,  to  wit,  at  Westminster  aforesaid,  more  fully  appears,  wIucb 
nid  judgment  still  remains  in  the  said  court  here  in  ita  fuH  force  mo 
effect,  not  in  the  least  reversed,  set  aside,  vacated,  paid,  or  saUsIiea  • 
And  whereas,  whilst  the  said  plea  was  depending  ii»  the  said  court  oi 
our  said  lord  the  king,  before  the  kbg  himself  here,  that  is  to  sty. 

in term,  in  the  year  of  the  reim  of  to  »«w 

majesty,  the  said came  personaUy  into  the  said  court  uei^ 

and  then  and  there  hi  the  aame  court,  by  the  name  of  -  --.  " 
became  a  pledge  for  the  said that  if  it  ihoald 


happen  that  the  said 


should  he  convicted  at  the  snit  of  the 


•  N.  B.  A»  tlie  action  agtiast  ttte  bail 
dH>«Bdfl  apoa  the  record  of  a  jndiclsl 
proceeding  previously  inatitnted  agsinat 
the  priDcipsL  I  have  preferred  the  older 
mode  of  declaring  to  that  more  recently 
adopted  by  wrae  pleaders.  In  the  later 
ftiode,  the  Acts,  as  to  the  order  of  tlaie, 
are  iaverted  j  for  the  action  against  the 


principal  existed  previoBrfyto  ^  R; 
cogidnooe  befang  recorded;  J^ ^, 
modern  dedaratioo  states  the  nc^d  st 
the  reoonixance,  the  gronnd  of  the  ac- 
tion against  the  bail,  hi  the  first  part  «r 
the  declaration.  As  to  ammgenent  tf 
fiiets  in  a  declantfaM,  see  piencc  » 
Mr.  Lawcft*s  work  npoa  Pkadiag. 
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Mid  ■  ■  ■       fa  Ae  albresiM  plea,  theik  the  tud    ■     '      eoBsented, 
that  SB  well  tbe  seUl  debt,  as  aU  raeh  damages,  costs,  and  charges  as 

gfaonld  lie  adjudged  to  tbe  said — *,  in  that  plea,  should -be  made 

of  ids  laads  and  diatlels,  and  levied  to  the  ase  of  the  said 


9  it  shoidd  happen  that  the  said ,  (ori^fia/  drfrndaU)  should 

Bot  pay  the  said  debt  snd  damages,  eests,  and  oharges,  or  render 
himself  to  the  marriial  of  his  said  majesty's  prison  of  the  Marshalsea, 
befsre  ^e  king  himself,  on  that  occasion,  as  by  the  record  of  the 
aforesaid  recognisance  now  remuning  in  the  said  oonrt  here  folly 
appears,  wfaicfa  said  reoognisanoe  stiH  remanis  in  ferae,  strength,  and 
efect,  not  annolled,  racated,  or  in  any  wise  satisied,  and  the  said 

hatli  not  as  yet  obtamed  any  exeontaon  either  of  the  said 

judgment,  or  «f  the  said  recognisance;  and  the  smd farther 

nidi,  that  the  said haOi  not  yet  paid  to  the  said the 

aaid  debt  and  damages  so  recorded  as  aforesaid,  or  any  part  thereof, 
DOT  rendered  himself  to  the  marshal  of  hia  majesty's  said  prison  of 
the  M arshaisea,  before  the  kmg  himself,  on  Ifcat  oocasion,  aooording 
to  Ae  form  and  effect  of  the  said  recogninaaoe^  by  reason  whereof 

an  action  hath  aecrtied  to  the  said  ^ >-,  to  demand  and.haTc  of 

sod  from  the  said ^  {ike  one  hail)  the  aaid  £ ,  to  wit,  &e 

debt  and  damages  reoorered  in  form  aforesaid ;  yet  the  said , 

(althovgh  often  reqaested)  hath  not  yet  paid  the  said  £ ,  or  any 

part  thereof,  to  the  said ,  but  to  pay  the  same  to  him  hath 

hidierto  altogether  refased,  and  stiU  doth  refuse,  to  the  damage  of  the 
aaid ,  of  £ ,  and  therefore  he  bnogs  snit,  dro. 

Pledges,  &c. 


term,  in  the year,  dee.  No.  17. 


Middlesex,  to  wit,^  *  and  ,  complain  of  -^ Declaration  on 

and  «i— — ~  being  in  the  custody  of  the  marshal  of  the  Marshalsea  recognizance  of 
of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  they  *»*>!  '"  J'Ti 

render  to  the  said and ,  £ of  lawfal  money  of  |;{?^?afc^a*ilj 

Great  Britain,  which  they  oWe  to,  and  unjustly  detain  from  them:  of  judgment  of 
iPor  thai  whereas  the  said .  and ,  on  the K.  B.  in  the  Ex- 
Jay  of ,  in  the  year  of  our  Lord ,  came  in  their  pro-  chcquerCliaaiiier. 

per  persons,  before  tbe  honourable  ■    ■  »,  one  of  tbe  justices  of 

oar  lord  the  king,  assigned  to  hold  pleas  before  tbe  king  himself,  at 
liis  cbambei^  in  Serjeants'  Inn,  Chancery-lane,  London,  and  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  acknow- 
ledged themselves,  and  each  of  them  separately  did  acknowledge 

iumself,  to    owe  to  the  said and ,  the  sum  of 

£— — ,   of  lawful  money  of  Great  Britain,  to  be  paid  to  tbe  said 

;_-  and ,  their  executors,  administrators,  or  assigns, 

and  unless  the  said and ,  (5ar/)  should  so  do,  the 

taid and did  grant  and  agree,  and  each  of  them 

for  himself  did  grant  and  agree,  that  the  said  sum  of  £ should 

be  made  of  their,  and  each  of  their  lands  and  chattels,  and  levied  to 
the  use  of  the  said and ,  upon  condition,  never- 
theless, reciting  that  the  aforesaid  — — -—  and ,  lately  in 

the  conrt  of  our  said  lord  the  king,  before  the  king  himself,  at  West- 
minster,  by  bill,  without  the  writ  of  our  said  lord  the  king,  and  by  tbe 

jadgment  of  the  same  court,  recovered  against ,  £ 

for  tba£r  damages,  which  they  had  sustained,  as  well  by  means  of  the 
kiot  performing  certain  promises  and  undertakings,  then  iately  made 

by  the  said  ■      ■  to  tbe  said and ,  as  for  their 

costs  and  ofaai^ges  by  them  about  their  suit  in  that  bdiaJf  expended, 

p  2 
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wbereof  the  said  ■  ■  had  been  coDTicted.  aa  appeared  on  record 
in  the  aaid  court  of  our  lord  the  king,  before  the  king  himself,  at 

Westminster:  And  also  reciting,  that  whereas  the  said  -; , 

(prigvMtl  defendant)  had  brongbt  a  writ  of  er^or  upon  the  jadgmeat 
aforesaid,  retnmable  before  the  justices  of  oar  lord  the  king  of  the 
Common  Bench,  and  the  barons  of  his  Exchequer,  of  the  degree  of  the 

coif  in  the  Exchequer  Chamber  of  our  lord  the  king,  on , 

the  ■     ■  day  of ,  in  the  — — —  year  aforesaid ;  if 

therefore,  the  said  ■  should  prosecute^  the  said  writ  of  error 

with  effect,  and  ako  should  satisfy  and  pay  to  the  said sod 

• -—^9  if  the  said  judgment  should  be  affirmed,  or  the  said  writ  of 

error  should  be  discontinued  in  his  default,  or  he  should  be  nonsuit 
therein,  as  well  the  damages,  costs,  and  charges  aforesaid,. adjudged 
upon  the  said  judgment,  as  also  all  such  costs,  charges,  and  damages,' 
as  should  be  awarded  to  the  said  — —  and  ■ ,  for  the 

delay  of  execution  of  the  judgment  aforesaid,  by  pretext  of  pro- 
secuting the  said  writ  of  error,  then  the  recognizance  aforesaid  was  to 
be  Toid,  or  else  to  be  and  remain  in  full  force  and  virtue,  which  said 

recognisance,  and  the  condition  thereof,  afterwards,  on  — next, 

after  — — ,  in  the  year  ,  by  the  said  justice  was  recorded 

in  the  said  court  of  our  lord  the  now  king,  before  the  king  himself,  at 
Westminster,  as  by  the  record  of  the  yaid  recognizance,  and  the  con- 
dition thereof,  now  remaining  in  the  said  court  of  our  lord  the  now 
khigi  before  the  king  himself  here,  manifestly  appears;  and  such  pro* 
ceedings  were  had  upon  the  said  writ  of  error,  that  afterwards,  that  if 
to  say,  in  the  court  of  Exchecjuer  Chamber  of  our  said  lord  the  king 
a^reaaid,  before  the  then  justices  of  our  said  lord  the  now  king  of  his 
Common  Bench,  and  the  then  barons  of  the  Exchequer  of  our  said  lord 

the  king,  of  the  degree  of  the  coif,  that  afterwards^  to  wit,  on , 

l]ie day  of ,  in  ■  term,  in  the year  of  the 

reign  of  our  lord  the  now  king,  the  judgment  aforesaid  was  in  all 
things  duly  affirmed,  and  it  was,  by  the  consideration  of  the  same 

court  of  Exchequer,  adjudged  that  the  said  -; —  and  — 

ahoufd  recover  against  the  said  ■,  £ ,  adjudged  to  the 

said and ,  and  at  their  request,  according  to  (be 

form  of  the  statute  in  such  case  made  and  provided,  for  their  <uittages, 
costs,  and  charges,  which  they  had  sustained  and  expended,  bv  reasoa 
of  the  delay  of  the  execution  of  the  judgment  aforesaid,  and  by  the 
prosecution  of  the  said  writ  of  error,  as  by  the  record  and  proceed- 
ings thereof,  remitted  by  the  said  justices  and  barons  from  the  said 
court  of  Exchequer  Chamber  into  the  said  court  of  our  said  lord  the 
BOW  king,  before  the  king  himself,  at  Westminster  aforesaid,  accord- 
ing  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
now  remaining  in  the  said  co^rt  of  our  lord  the  now  king,  before  the 
king  himself,  at  Westminster  aforesaid,  may  more  fully  appear :  And 

the  said and further  say,  that  the  said  — — , 

(orignuU  defendant)  hath   not    yet  paid  to  the    said  • and 

,  or  to  either  of  them,  the  said  damages  upon  the  said  first 

mentioned  judgment,  and  the  said  £ ,  which  were  awarded  to 

them  for  their  damages,  costs,  and  charges  in  the  said  court  of 
Exchequer  Chamber  aforesaid,  or  any  part  thereof;   and  the  said 

■  and have  not  yet  obtained  any  execution  against 

the  said and ,  (bail  in  error)  or    against  either  of 

them,  upon  the  aforesaid  recognizance,  and  that  the  said  recognizance, 
in  form  aforesaid  acknowledged,  still  reinains  in  full  foroe  and  effect, 
in  no  wise  rof  eraed,  exonerated,  or  discharged,  whereby  an  aetioa 
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bath  accrded  to  the  said > —  and » to  demand  and  havo 

of  and -from  the  said . and ; ,  the  said  sum  of  £ !-, 

above  demanded  ;    yet  the   said  — . and -. — ,   although 

often  reqaested  so  to  do,  have  not,  nor  hath  either  of  them,  yet  [>aid 

the  said  sum  of  £ ,  or  any  part  thereof,  to  the  said ^  and 

,  or  to  either  of  them,  but  the  said ■ and , 

(bail)  to  pay  the  same,  or  any  part  thereof,  to  the  said and 

,  or  to  either  of  them,  have,  and  eaeh  of  them  hath,  hitherto 

wholly  refused,  and  still  do,  and  each  of  them  still  doth,  refuse  so  to 

do,  to  the.  damage  of  the  said and ,  of  £       ■» 

and  therefore  they  bring  suity  &c. 

Pledges,  See. 

PRACTICAL  DIRECTIONS,  C.  P. 

The  tfeps  taken  previautly  to  commencing  an  action  of  debt  en  tde 
recognizance,  and  the  iauing  of  the  sei.  fa.  are  the  tame,  mutatia 
mutandis,  tit  both  courts^  except  that  in  K.  B.  the  entry  of  the  recogni* 
2anee  it  made  bg  the  attorney ;  and  that  in  CP,  it  it  made  bg  the  Jitazer, 
at  the  instance  of  the  attomeg.  It  it  obterved  that  the  practice  of  late 
hot  been  to  proceed  before  theenirg;  it  being  tnfficieni  that  the  reoogni- 
xance  be  entered  before  replication  of  nul  tiel  record  :  but  it  it  added, 
tkmt  the  tafett  wag  wiU  be  to  get  the  Jizaler  to  mtdte  the  entrg  before  the 
cm  facias  be  tued  out.  Imp.  C.  P.  pa.  532,  4th  edit ;  aUhoigh  it  it  alto 
taidf  the  prothonotarg  dispenses  with  the  entrg  on  the  remembrance  rolL 
.  See  Forms,  C.  P.  mbjoined;  amongtt  which  wiU  be  found  Formt  in 
proceeding  againtt  bail  on  habeas  corpus  cum  causa,  viz.  the  entrg  of 
the  recognizance  thereon,  and  the  writ  oj  scire  facias.  A  Form  of  a  de*^ 
daratian  on  recognizance  of  bail  for  an  attauU  it  added,  No»  16. 

FORMS,  C.P. 

Middlesex,  to  wit.    The  sheriff  was  commanded  that  he  should  take         Xo.  I. 

— ,  late  of ,  (describe  the  defendant  at  in  the  proceed-  £„t,^  ^f  tecoe- 

ingg\  if  he  should  be  found  in  his  bailiwick,  and  him  safely  Keep,  so   niiauce  ofMl* 
that  he  should  have  his  body  before  the  justices  of  the  lord  the  king,  in  debt  to  be 

at  Westminster ',  (the  return  of  the  capias)  to  answer ,  n>«^«  <»  <he  ^sm^ 

(the  plaintiff )  in  a  plea,  wherefore  ^iih  force  a^d  ai^ms  tbp  clo;ie  of  ^®^b>^®''* 

tlie  said    r-,    at  W'esUni^ster,    l^e  broke.    See,   and    other 

vrone[s,  &c.  to  the  great  damage,  &c.  and  against  the  peace,  &c. ;  and 

abo  m  a  certain  plea  of  debt  upon  demand  for  £ ^^  afterwards,  tp 

wit,  on  the r—  day  of  ■- :-n,  in  this  sai^e  term, ,  of 

■ ,  and ,  of  -^ r •  (the  bail)  came  personally  before 

the  right  honourable  Robert  Lprd  6 i fiord,  (the  chirfjuttice)  and  hi^  . 
companions,  justices  of  th^  lo^d  the  king  of  the  JlenQh,  here,  and 
acknowledged  tbemsehes,  and  each  of  them  did  acknowledge  himself, 

to  owe  to  the  ^ajd r   ^ .   » (Ibe  plaintiff^  the  sum  of  £ ,  which 

said  sum  of  £ -,  the  sa^  —■         —  and ^  (the  bail)  for 

themselves  ^nd  their  b<^irs,  have  consented  and  granted,  and  each  of 
them  for  himself  and  his  heirs  hath  consented  and  granted,  shall  be 
luade  of  theic,  and  ea4;h  of  their  lands  and  chattels,  and  to  the  use  and 

behoof  of  tiie  said  — ,  (plaintiff)  b^lQvijDd;  upon  condition  that 

if  judgment  shall  happen  in  the  same  qpurt  here  in  the  said  plea  to  bp 

giren  for  the  said ,  (plaint^)  against  the  said , 

(defendant)  then  (he  said ,  (defevSant)  shall  satisfy  the  debf 

aforesaid,  and  all  such  damages  which  shall  be  adjudged  unto  the  said. 
« f  (plaintiff)  against  the  said  ,  (^fendqnt)  in.  tjif^: 
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sanio  court  here,  ift  llie  plea  aforesaid,  or  shall  render  Us  bodgr  OA 
that  occasioB  to  the  prison  of  the  Fleets  &c. 
No.  2.  Middlesex,  to  wit.    The  sheriff  was  commanded  that  he  shocdd  take 

Tbe  like  in  case.  ; 1  {defendant)  late  of——,  in.  the  said  conntj  of y 

if  he  should  be  fouadi  m  his  bailiwick,  and  him  safelj  keep,  so  that  he 
might  have  his  body  before  the  justices  of  the  lord  the  king  at  West- 
minster,   {ntwfn  of  capias)  to  answer  to  ,  in  a  plea, 

wherefore  with  force  and  arms  the  dose  of  the  said ? — ^  at 

'Westminster,  ih^  said •—  broke,  and  other  wrongs,  &c.  to  the 

great  damage,  &o*  and  against  the  peace,  &c.  and  abo  in  a  oertaia 
plea  of  trespass  on  the  case  upon  promises  to  the  damage  of  the  said 

The  entry  is        f  (phintiff)  of  £ .    And  now  here'lon  this  day  come 

usaallymadethn!;  ,  of '■ ,  and ,  of  the  same  place-—, 

b^^iatecf*^  """y  (bait)  in  their  proper   persona,  before  Robert  Lor*  Gifford,  {tht 

chief  justice)  and  his  companions,  justices  of  the  Bench,  here,  and 
acknowledge,  and  each  of  them  acknowledges,  that  he  owes  to  die 
said         '   — ,  (phiintiff)  the  sum  of  £  ,  wliioh  said  sum  of 

£ ,    the  said  .  and  ,  (bail)  for  themselres 

and  their  heirs,  have  consented  and  granted,  and  each  of  them  fw 
himself  and  his  heirs  hath  consented  and  granted,  shall  be  made  of 
their,  and  of  each  of  their  lands  and  chattels,,  and  to  the  use  and 

behoof  of  the  said  • ,  (pfaiislt^)  be  levied ;  icpon  this  eon- 

diftoft,  that  if  judgment  shall  happen  m  the  same  court  here,  in  the 

*  said  plea  to  lie  given  for  tbe  saia ,  (pktimHg^  against  the 

said ,  (defendant)  then  the  said ,  (defeitSaU)  shall 

satisfy  idl  such  damages  as  shall  be  adjudged  to  Uie 


(plait^ff)  against  the  said  ■  — ,  (defmdani)  in  the  same  court 

here  in  the  piea  aforesaid,  or  shall  render  his  body  on  that  occasioa 
to  the  prison  of  the  Fleet,  &o. 
No,  3.  Creorge  the  Fourth,  &c.     To  the  sheriff  of  Middlesex,  greeting: 

Scire  ftuiaa  "Whereas -,  of  — ' ,  and ,  of ,  (bail) 

against  the  bail,  lately  in  our  court,  (to  wit)  in  the  term  of — ,  in  the — : — 

npoa  the  recog-  year  of  our  reign,  came  before  Bobert  Lord  Gifford  and  his 
ledffe?  fai^  court"  companions,  our  justices  of  the  Bench  at  Westminster,  in  their  pro^ 
orbeforeajadge!  P^^^  persons,  and  acknowledged  themselves,  and  each  of  them  did 
lo  debt.  acknowledge  himself,  to  owe  to  ,  (plainHff)  the  sum  of 

£ ,  wUch  said  sum  of  £ ,  the  said  -,  and •% 

(bail)  for  themselves  and  their  heirs  consented  and  granted,  and 
each  of  them  for  himself  and  his  hdrs  did  consent  and  grant,  shonld 
be  made  of  their  and  each  of  their  lands  and  chattels,  and  to  the 

use  and  behoof  of  the  said ,  (plaintiff)  be  levied;  upon 

this  condition,  that  if  judgment  should  nappeh  in  our  court  of  the 
Bench  aforesaid,  in  a  certain  plea  of  debt  upon  demand,  for  £ 
to  be  given  for  the  said  ■    ■  ,  (plainiiff)  against  the  said 


(plaintiff)  in  our  court  prosecuted 
0  should  satisfy  the  debt  aforesaid 


(defendant  by  the  said 

then  the  said  ,  (defendant)  shouId^  satisfy 

and  all  such  damages  as  should  be  adjudged  unto  the  said 

(plaintiff)  against  the  said -,  (defendant)  in  our  same  court 

(ere,  or  should  render  his  body  on  that  occasion  to  the  prison  of  the 
Fleet;  and  although  the  said  ■  — ,  (plaintiff)  afterwards,  to  wit, 
in  that  same  term,  before  Robert  Lord  Gi^rd  and  his  compa* 
nions,  our  justices  of  the  Bench,  at  Westminster,  by  the  considera- 
tion of  the  same  court,  recovered  against  the  said ,  (defend- 
ant) in  the  said  plea,  the  aforesaid  debt  of  £ ,  and  also  £— ^i 

ivbich  in  our  said  court  were  adjudged  to  the  said  ■,  (ptain-^ 

^iff)  for  his  damages  which  he  had  sustained  by  the  detaining  that 
debt,  whereof  the  said        ■'     ■,  (defendant)  is  convictedi  as  by  the 
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fMDfdaad  ^tooeui  ib&veot  no^ Mmdbiiig in  our  rattie  ooiirt,  mMiii- 

fcttfy  9fpemre^,  MverthelMB  tie  mid ,  (defmuUmi)  the  debt 

ind  damages  aforesaid  to  Ae  saM  ,  (jplaimitg^)  bath.  Doi  satnu- 

fiedy  Dor  the  bodjof  the  said  ,  on  the  occasion  aforesaid,  to 

the-ptisoit  of  the  Fleet  vendered  *  acoordibgto  the  form  of  tiie  reoogni- 

saaee  aforeaaidy  as  od  Hio  information  of  the  said ,  ( plaintiff) 

we  are  given  to  understand :  and'  beeane  we-  are  willing  that  those 
thuigs  whiefa  in  our  same  oomrt  are  rightly  done  and  recognizedishoold 
ks  didy  carried  into  execntioB^  we  command  yon,  that  by  honest  and 

hwM  men  of  yonr  bailiwick,  yon  make  known  to  the  said ^ 

nd  ■   tibmi)  that  the?  be  before  our  justices  at  Westminstsr 

■■■     ■  >  to  shew  if  die  said     ■■  ■         and     »   ■         have  or  know 

anything  to  si^for  themsekesy  that  is  to  say,  the  said  , 

{hMJtrH-natm^  why  the  said  £^ ,  by  him  in  fana  afiraesaid  ao- 

knowledged»  shoold  not  be  made  of  his  liinda  and  chattels*  and'  to 
the  vse  of  the  said  ^  (plaimiiff)  be  levied,  and  the  said    ■     i    >; 

(JktU  maet  named)  why  the  said  £ »  b^  him  in  form  aforesaid  ae« 

knowliBdgedy  should  not  be  made  of  his  lands  and'  chattels*  and  to 

&e  use   of  the   said   *  {pUtimiiff)  be  leried*   aecording 

to  the  force,  form,  and  eiect  of  the  said  reoognimmce,  if  to  him  it 
shall  seem  expedient :  And  hare  you  there  the  names  of  those  bye 
whom  yon  shaH  make  known  to  them,  and  Ibis  writ.  -Witness,  Ito»» 
bort  Lord  Oifford,  &e, 

Geoige  the  PourA,  &Ck    To  the  sheriff  of  Middlesex,  greetings        Xo.  4. 

Whereas  ■»  of ,  and  ■    ,  of  ■,  (Ml)  Sdtt  /#ckf 

lately  in  oor  courts  to  wit,  in  the  term  of —^t  in  the      ■  '-         against  the  bail* 

year  of  our  reign,  came  before  Robert  Lord  Giffbrd  and  his  com-  ^°  ^^'^ 
paiuons,  our  justices  of  the  Beneh  at  Westminster,  in  their  proper  per* 
aooB,  and  acknowledged,  and  each  of  them  acknowledged,  to  owe  to 

■  ,  (^plavniiff)  the  sum  of  ;£-— ^,  which  said  sum  of  jS^^-*— , 
the  said  —  and    ■  ■        ■,.(ftgtO  for  themselves  and  .their  heirs 

had  eonsented  '  and  granted,  and  each  of  them  for  himself  and  Ids' 
heirs  had  oonsented  and  gmnted,  should  be  made  of  their  and  eaoh^ 
of  their  lands  and  ohattels,  and  to  the  use  and  behoof  of  the  said 

■,(yis<n<ty) be letied ;  ifiim  #Att  condUitm^  that  if  judgment 
shoold  happen  in  our  court  of  the  Bench  aforesaid,  in  a  certain  plea 
of  trespass  upoa  the  case  upon  promises  to  the  damage  of  the  said 

,  {j^Udntiff)o{\£^^^^^^  to  be  giiren  for  the  said  , 

(piisuilt^  against  "    ,  {d^kndaM)  late  of  ,  in  the  said 

county  ,  (of  m  lAe proessdiii^)  then  the  said         '  ■■■    ,  (cfe- 

.^adoal)  should  satisfy  ail  such  damages  which  should  be  adjudged  to 
the  said  ■  ,  {plaintiff)  against  the  said  ,  {defendant)  tat 

oor  same  court,  in  tiie  plea  aforesaid^  or  should  render  his  body  on 
that  occasion  to  the  prison  of  the  Fleet:  and  although  the  said 

,  (plaintiff)  afterwards,  to  wit,  in  the  said  term,  in  ther 

-^^ year  aforesaid,  hefore  Robert  LordGifford  and  hiscompa- 

moQs,  our  justices  of  the  Benoh-,  at  Westmmster,  by  the  considera-' 

tioa  of  the  same  court  recovered  against  the  said ,  (defendani) 

in  the  said  plea^  (inserl  the  omomU  of  the  debt  and  cos  ft)  £ / 

which  in  our  said  court  were  adjudged  to  the  said  ,  (p/Ssin-' 

<i^for  his  damages^whioh  he  had  sustained  by  reason  of  Hie  not^ 
performing  certain  premises  and  undertakings-  made  by  die  said' 

"7 p  {defendant)  to  the  said  ,  (pIstnN^)  whereof  Uio* 

said ,  {defendant)  is  oon^eted,  as  by  the  record  and  process 

thereof  now  remaining  in  our  same  court  manifestly  appears ;  yet  the* 
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No.  5. 

Entry  of  one 
Mcire  foHeu^  and 
judgment  there- 
on, against  the 
bail.   In  debt. 
Recogoiance 
tul^en  in  coart. 


BAIL,  Proceeding  agaimt,  on  Bea^mxance;  Foftxs^'C^B. 
said " ^— ->  (defendant)  the  damages  aforesaid  luiUi  not  satisfied,  nor 


his  body  on  the  occasion  aforesaid  to  the  said  prison  of  the  Fket 

rendered.     Conclude,  from  asteruk,  in  the  Form,  No.  S. 

• 

Middlesex,  to  wit.  The  sheriff  was  commanded :  Whereas , 

of ,  and ,  of  — "^-^ ,  (baU)  lately  in  the  conrt 

of  onr  lord  the  king,  to  wit,  in  the  term  of ,  in  the 

year  of  his  reign,  came  before  Robert  Lord  Gifford  and  his 
companions,  then  oar  said  lord  the  king's  justices  of  the  Beoch,  at 
•Westminster  (If  the  recognizance  were  taken  at  chambert,  after  the 
name  say,  **  chief  justice  of  theBeneh^  at  his  chamber$  in  Seneantt^ 
Inn,  Chancery  Lane,  London^  and  acknowledged,  and  each  of  them 

did  acknowledge  himself  to  owe  to  ,  (plaintiff)  the  sum  of 

£ ,  which  said  sum  of  £ the  said  and  • » 

(baU)  for  themselves  and  their  heirs,  consented  and  granted,  and  each 
pf  them  for  himself  and  his  heirs  did  consent  and  grant,  shoold  be 
made  of  their  and  each  of  their  lands  and  chattels,  and  to  the  nse  and 

behoof  of  the  said  ,  (plaintiff)  be  levied;  upon  condition, 

that  if  judgment  should  happen  in  the  same  court  of  the  Bench  afore- 
said,   in  a  certain  plea  of  debt  upon  demand  for  £ ,  to  be 

given  for  the  said  — — — ,  (plaintiff)  against  the  said ,  (<fc- 

fendant) r-  by  the  said ,  (plaintiff)  in  the  same  court 


prosecuted,  then  the  said 


',  (defendant)  should  satisfy  the  debt 


aforesaid,  and  all  such  damages  as  should  be  adjudged  unto  the  said 

,  (plaintiff)  against  the  said '■ — : — ,  (defendant)  in  the  same 

court,  here,  or  should  render  his  body  on  that  occasion  to  the  prison 

of  our  said  lord  the  king,  of  the  Fleet;  and  although  the  said » 

(plaintiff^)  afterwards,  to  wit,  in  that  same  term,  before  Robert 
Lord  Clifford  and  his  companions,  then  onr  said  lord  the  king's 
justices  of  the  Bench,  at  Westminster,  by  the  consideration  of  tbe 
Qourt  recovered  against  the  said  ^^ — — ,  (defendant)  in  the  said 

plea,  the  aforesaid  debt  of  £--•  ■■  ,  and  also  ,  which  in 

the  same  court  were  adjudged  to  the  said  ■  ,  (plaintiff)  for  bis 

damages  which  he  had  sustained  by  reason  of  the  detaining  that  debt» 

whereof  the  said (defendant)  is  convicted,  as  by  the  record 

and  process  thereof,  now  remaining  in  the  same  court,  manifestly 
appears.    Yet  the  said  ■  —  (defendant)  the  debt  and  damages 

aforesaid  to  the  said  — — .—  (plaintiff)  hath  not  satisfied,  nor  his 
^ody  on  the  occasion,  aforesaid  to  the  prison  of  the  Fleet  rendered, 
according  to  the  form  of  the  recognizance  aforesaid,  as  on  the  in* 

fiorm^tion  of  the  said ,  (plaintiff)  our  said  Jord  the  king  is 

given  to  understand :  And  because,  &c.  that  by  good,  &c  he  shoold 

9iake  known  to  the  said and ,  (bail)  that  they  be 

here  ■'  — ,  to  shew  if  they  have  or  know  any  thing,  &c.  that  is  to 


Mytthe  said 


-,  (bailfint  named)  to  shew  why  the  8aid£- 


by  him  in  form  aforesaid  acknowledged,  should  not  be  made  of  his 

lands  and  chattels,  and  to  the  use  and  behoof  of  the  said , 

(plaintiff)  be  levied,  and  the  said ~,  (the  other  bail)  why  tbe 

said  £ ,  by  him  in   form  aforesaid  acknowledged,  should  aot 

l^e  made  of  his  lands  and  chattels,  and  to  the  use  of  the  said 

(.plaintiff)  levied,  according  to  tbe  form  and  effect  of  the  saidTecog 

^i^ance,  if,  &c.«  and  now  at  this  day  the  said ,  (pla^t^) 

qometh  here  by his  attorney,  and  offers  himself  on  the  fourth 

day  against  the  said  — — —   and ,  (bail)  in  the  plea  afore- 


said, and  the  said 


and 


,  although  solemnly  called, 


q^me  not,  and  the  sheriff  now  returns  that  he  hath  made  known  ta 
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the  Slid —  and-        ■       ,  (fitsil)  that  they  be  ber6  on  tbe  6vf  The  ibwtff *8  re^ 

in  (he  Mid  writ  mentioned.  And  tfaerenpon  the  gaid  ■  ■»  (p|gm«  tarn  of  *«« /l^ 

/ly)  pray*  execution  -f-  against. the  said and p         ,  ibaU)  **^ 

Ip  wjt,  against  the  sajd  -r — i ,  {bail  first  named)  of  the  said  £ »  •  • 

bj  him  in  form  aforesaid  acknowledged,  and  against. the  said  ■■  .        > 

(Me  other  bail)  of  the  said  £ ,  by  him  in  form  aforesaid  ac^ 

knowledged,  according  to  the  form  of  their  recognizance  to  be  ad- 
judged to  him,  &c.  Therefore  it  is  considered  that  the  said 1 1^ 

{plaintiff)  have  execution  against  the  said. and j 

{bait)  that  is  to  say,  against  the  said  ,  (hail  first  named)  ot 

the  said'£ ,  by  him  in  form  aforesaid  acknowledged,  and  against 

the  said .  {the  other  bail)  of  the  £ ,  by'him  injbrm 

aforesaid  acknowledged,  by  their  default*, &c.  .       •    • 

Go  an  as  in  the  last  precedent ,  down  to  the  euteriskf  Tpetge^  234 1  And  No.  6. 

DOW  at  thb  day  cometh  here  the  said ,  {pUmti^)  by      ■  ^^  of  ^^^^^ 

bis  attorney,  and  offers  himself  on  the  fourth  oay  against  the  said  botfa^oTtheHuu^i 

and 9  (6at/)  in  the  plea  aforeaaid,  and  althongk  ao*^  term  against  tba 

lemnly  called,  they  came  not,  and  the  sheriff  now  relumtoth  that  tiie  baiL 

said  — ^ — —  and  -: ^  {bail)  have  not,  nor  hath  either  of  them, 

any  thing,  &o.  nor  are  they,  nor  is  either  of  them,  fonnd,  ^e.  There- 
fore, as  before,  the  aheriff  was  commanded,  that  by  good,  &c.  he 

•honld  make  known  to  the  said and  — — ,  {Jbait)  tjpat  they 

be  here  in to  shew  in  form  aforesaid.    At  which  day  the 

said ,  {plaintiff)  comes  by  his  said  attorney,  and  offera  him-' 

self  on  the  fourth  day  againat  the  said  ■  :  ■■  and  — — -,  {bail) 
in  the  plea  aforesaid,  and  they,  although  solemnly  called,  came  not: 
and  the  sheriff,  aa  before,  now  returns  that  theipaid  .  and 

: ,  {bail)  have  not,  nor  hath  either  of  them,'  any  thing,  &c.  nor 

are  they,  nor  is  either  of  them,  found,  &c.    And.  thereupon  the  said 

-; ,  {plaintiff)  prays  execution  {as  in  the.  last  precedent  from.fp  -# 

sopra.) 

Middlesex,  to  wit.    Heretofore,  as  it  appears  in  the  term  of     »  No.  7« 

last  past,  on  the {number)  roll,  it  is  thus  contained :  Middle-  The  like  of  diP- 

sex  (to  wit).    The  sheriff  was  commanded  {go  on  and  finish  the  entry  f«rcnt  terms. 
OB.  the  roll  of  the  first  scire  facias,  and  add  the  sheriff^s  return.)    There-, 
fore,  as  before,  the  sheriff  was  commanded  that  by  good,  &c.  he 

should  make  known  to^the  said and  ■■,  {bail)  that 

they  be  here  on —  to  shew  in  form  aforesaid :  at  which  day 

comes  the  said ,  {plaintiff)   by  his  said  attorney,  &c.  {copy 

the  last  precedent  from  the  word  **  attorney.") 

.  Middlesex,  to  wit.    Appearance  for  and  : ,  bail         No.  8. 

,  at  the  suit  of ,  (  plaintiff)  to  a  scire  facias  {if  to  Note  for  appear- 

the  alias,  say,  "  to  aUas  set.  fa.'')  returnable'— .  an^«  to  scire  fa-  ' 

.       '' '  eias. 


— —  term,  in  the year  of  the  reign  of         No.  9* 

»    •  King  George  the  Fourth.  Declaration  on 

Middlesex,  to  wit.    It  was  commanded  to  the  sheriff:    Whereas  ***''*  •^f*'*^.. 
{here  go  to  the  end  of  the  entry  on  the  roll  of  the  second  sci.  fa.  if  two  ^y"be  entitled 
were  iuued',  if  only  one,  then  to  the  end  of  the  entry  of  that  one,  as  gcDenlly,  al- 
far  as  the  sheriff's  return,  then  proceed  as  follows :)    A  Ad  now  here  at  though  sefrsfadaa 

this  day  came* as  well  the  said ,  {plainthf)  by ^ bis  •**■"  **»!*  }^ 

attorney,  aa  the  said and ,  {bail)  by their  HSi.         *" 

attorney,  and  the  said  ,  {plaintiff)  offered  himself  on  the 

fanrtfa  day  against  the  said >  and ,  (^t7)  in  the  ple^^ 

aforesaid;  and  upon  this  the  said         ■     ■  -,  {plaintiff)  prays  execd- 
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Am  maimst  tke  flaM  — and ,  (lm9)  to  be  adjudged  to 

hiiii  of  tlie  debt  and  damages  aferesaid,  acooraing  to  tbe  finrce,  form, 
and  eSeet  of  the  said  reeogniaanee,  dre. 

No.  10.  George  the  Fovthy  by  tbe  grace  of  God,  &o.  to  tbe  sheriff  of  Mid- 

?••  f^.."P*"f*     dfcsex,  greeting:    We  command  you  that  you  take  ,  late  of 

the  bail  in  debt  ,  and  — ,  Ute  of .baflof .(ihearigima 

defendamt)  {describe  the  bail  and  principal  a$  in  the  recogmixanee  and 

proceedingayhte  of ,  if  they  be  found  in  your  bailiwick,  and 

Aem  safely  keep,  so  that  you  may  hare  their  bodies  bofore  our  jua- 

fiees  at  Westminster, (fhe  reficm)  to  satiafv ,  (plow* 

HJT)  £—  and  £ ,  which    scTeral  sums  the    said     ■ 

and ,  (dail)  heretofore,  to  wit,  in  the  term  of ,.iQ 

the   L  year   of  our    reign,     before  Robert   Lord   Gifford 

iiidhifteoinMinon*,  tilen  our  justioea  of  die  Bench  at  Westminster, 

aevepaUy  acknowledged  to  owetotiie  said ,  {pbthUiff)  to  be 

made  in  their  aad  each  of  their  knda  and  ehattels,  and  to  the  use 

and  behoof  of  the.  said ,  (ptantif)  be  leried  in  a  certain 

pliea  of  debt  upon  demand  for  £ against  tbe  said ,  (the 

0riffiml  d^ndan^  in  ouraame  oouvt  prosecuted.    And  whereof  the 

aaU '. -,  {Hke  or^rAia/'ife^iiNMfaiiU^was^onTiiBted;  aa  by  tbe  record 

and  Moceediii^  thmeon  in  ouv  (Mone  eoUPt^  before  our  said  jaatibes 
afr  Westmmater  aforesaid  remaitting,  manifosdy  apneara;  and  where- 

«pett  it  iseonsidered  in  omr  same  court,  Am  the  said ,{plkiMr 

t^)  hwre  his  eKeeution  against  the  aCoresdd and , 

(fail)  of  the  said  sereral  sunm>  of  £ and  £ ^  ^  by  them  in 

form  aforesaid  aeknowledged,  by  the  defsddt  of  the  said  

ind ,  {b€vU)  wherMyf  tikey  are  eennoted,  and'  hare  there  this 

writ    WttDsrn,  Robert  Lerdr  Giflbrd,  at  Weatminster,  the 

day  of     I  ,  In  the  '  year  of  our  reign. 

No.  1 1.           George  the  Fourth,  by  the  grace  of  God,  &c.  To  the  sheriff  of  Mad- 
Where  original     dlesex,  greeting :  We  command  you  that  you  take of , 

actioii  w^  to       and of ,  baU  of ,  {describe  the  baU  and  defendani, 

tfon^n*debt    *    ^i^the  proceedings)  if  they  be  found  in  your  bailiwick,  and  tiiem 
against  the  baO;  Mfelv  keep,  so  that  you  may  have  their  bodies  before  our  justices 

not  by  MtTf         at  Westminster,  ^—  (the  return)  to  satisfy  £—  and  £ ^ 

fffm*  which  sereral  sums  the  said  and  heretofore, 

to  wit,  in  the  term  of ,  in  the year  of  our  reign» 

before  Bobert  Lord  Gifford  apd  his  companions,  then  our  justices 
of  the  Bench  at  Westminster,  scTcraDy  acknowledged  to  owe  to  the 

said ,  (plaintiff)  to  be  made  of  their,  and  each  of  their 

knds  and  chattels,  and  to  the  use  and  behoof  of  the  said  *^ , 

(plaintiff)  be  levied  in  a  certain  plea  of  trespass  on  the  eaae  on 

promises  to  the  damage  of  the  said »  (pbdm^)  of  £ , 

against  the  said  ■,  (drfendant)  in  our  sam^  court  proeeented, 

and  whereof  the  said ,  (drfendant)  was.  oonricted,  as  by  the 

record  and  proceedings  thereon  in  our  same  court  before  our  aaid 
justices  at  Westminster  aforesaid  remaining,  manifostly  appean;  mid 

whereupon  it  ia  considered  in  our  same  court,  that  the  said p 

(plaintiff)   hare    hb    execution   against    the   aforesaid    

and  ,  (the  bail)  of  the  said  several  sums  of  £ and 

£ ,  by  them  in  form  aforesaid  acknowledged,  by  the  defoult  of 

the  said and ,  (the  bail)  whereof  Aey  are  eon- 

▼icted,  and  have^there  this  writ    Witness,  Robert  l40vd  Olffoid,  at 

Westminsteri  the  ■  day  of ,  in  flie  yoaar  «f 

ourrcign. 
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If  ikt  lefy  » to  be  rnadtf  !■  anMMr  ooiwljr,  hkI  a  taMnlMii  ahdl        j^q^  12. 
be  ttMrefove  neeMMfy,  alter  the  wonda  '*  by  Iba  defaaU  el  tlie  said  .  .  .   ' 

and .  (Ifte  M^  wkereof  tbey  are  eonricted,'*  say,  "  And  ^'^^^  *^  •^ 

whereupon  on?  riieriff  of  BfiddtMex  seal  to  oar  joatices^  at  Westmin- 
8ie^,  at  a  certain  day  now  past,  tiwt  tboaaid and » 


(lAe  6atf)  were  not,  nor  was  either  of  tkem  fonad,  in  hia  baUiwiofc; 

wh^veaa  ft  is  teMiled  in  our  same  oonrty  that  the  said and 

■    ,  (fhe  bmil)  lark  and  secrete  themselres  in  yonr  county,  and 
bare  there  this  writ    Witness,  Robert  Lord  CUflbra,  See. 

Observe  that  a  ea«  so.  mast  be  issued  to  warrant  the  lestofiail  OJwewstic^^  . ; 
in  erety  oase»  anless  the  leyy  be  to  be  made  hi  the  county 
where  the  venue  is  hud,  as  before  observed. 

George  fhe  Fourth,  See.    To  the  sheriff  of  Middleoex,  yoeting  ;        No.  19, 
We  command  you  that  you  cause  to  be  made  of  the  lands  and  ehafetdbt  jsi^  /hom 

in  your  bailiwick  of)  ,    late  of  ,  {tkejint  tesQ  agnnst  the  bail, 

£ ,  and  of  Ae  landa  and  chattehr  in  your  bailiwick  of »  Indebt;  iacaie, 

{the  oiker  bail)  late  of  ,  odier  £ ,  which  said  save* 

rd  sums,  the  said and ,  (btdlf  heretoftMre,  lo  wi^ 

in  the  term  of ,  in  the    ■    '  year  of  our  re^,  b^dre 

Roliert  Lord  Oiffbrd  and  his  comnanions,  then  our  justices  of  the  v 

Bench  at  Westminster,  severally  acknowledged  to  owe  to , 

{pkinHff),  to  be  made  of  their  and  each  of  their  landa  and  ehattok^ 
and  to  tne  use  and  behoof  of  the  said  ,    be  levied  in  a  eer- 

tain  plea  of  d^i  npcn  demand  far  £ (if  im   eoie,   $mfg  **  of 

trespass  on  the  case  to  the  damage  of' the  said  ■         ■      ■,  (pkLimt^f) 

of  £ ^*  leaving  out  the  wordg  in  iialidi,   against f  kM 

of,  ^c. ,  {original  drfendimi)  in  our  same  court  prosecuted; 

and  whereof  the  said ,  {original  defendant)  was  ^oiivieled,  aa 

by  the  record  and  proceedings  thereof  in  our  same  court,  bcA^re  our 
said  justices  at  Westminster  aforesaid,  remaining,  manilbslly  appeara; 
And  whereupon  it  is  considered  in  our  same  court  that   the  said 

,  (piaiutiff^  have  his  execution  against  the  aforesaid'     ■ 

and ,  (bail)  of  the  said  several  sums  of  £ — ^,    by  l^en 

in  form  aforesaid  acknowledged,  by  the  default  of  the  said-= '- 

and ,  (bail)  and  have  that  money  before  our  justices   at 

Westminster, (rehim)  to  be  rendered  to  the     " " 


iplaintij^)  for  the  debt  and  damages  aforesaid  (if  in  cate,  mg^  ** 
magesy'j  according  to  the  force,  form,  and  effect  of  the  said^  recop^ 
nizance,  whereof  they  are    convicted,    and   have   there  this  wnt* 

Witness,  Robert  Lord  Gifford,  at  Westminster,  flie  -^ day  of. 

,  in  the year  of  our  reign. 

George  the  Fourth,  dec.    To  the  sheriff  of  ».  greetioa :         No.  14. 

Whttreaa  we  ktefy.  commanded  our  sheriff  of » that  he  should  Tedattm  fi.  fm. 

cause  to  be  made  of  the  gooda  and  chattels  [copy,  hg  wag  of  redial^  ^^iSii  '^'^  k*^* 

Jfc  IB,  lo<Ae  and]:  And  our  said  sheriff  of ^,  at  a  certain  day  now  »y»^   I>«b^ 

past,  sent  to  our  justices  al  Weatminater  that  the  aforesaid' 

and  — — ^.^  had  not,  nor  had  either  of  them,  any  goods  or  chattel^ 
in  hia  bailiwiok,  whereof  he  could  cause  to  be  made  the  said  several 
suma  of  £  ■»  and  £  ■  ■»  or  either  of  them,  or  any  part 
thereof  pibas,  aeeoifding  to  the  return] :  Wherefore  it  is  sufficijsntly  testir 

Bed  iA  our  aaidi  court,  before  ua,  that  the  said and — r 

have  sttffieient  gooda  and  oliattels  in  your  bailiwick,  whereof  the 

said  several   sunt,  of  £- —  and  £ ,  and   every  part   thereof 

may  be  made*  Theiefbre  we  command  yon,  that  of  the  good^  and 
chatceb  of  the  tfaid  ■'  j  aod         ■   i,  in  your  bailiwipk,  yoH 
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cause,  to   be  'ih«le.the   several     suns    of    £ and  £ , 

.   bjr  them  in  form  aforesaid  acknowledged,  and  have  that  money  before 
oar  jastices  at  Westminslery  (a  general  rMum)  to  be  rendered  to  the 

said 9  for  the  debt  and  damages  aforesaid,  .according  to  the 

force,  form,  and  effect  of  the  said  recognisance,  whereof  they  are  cob- 
Ticted :  And  have  there  this  writ.  Witness,  Robert  Lord  Gifford, 
the day  of  — — ,  in  the  — r--^ year  of  our  reign. 

-KT      .j^             George  the  Fourth,  by  the  grace  of  6od,&c.    To  the  sheriff  of 
^  ,    ^  \  Middlesex,  greeting :  Whereas" '• — ,  of • ,  and , 

bail  u^naAa-  ^®  J^^  of  our  Lord  182 — -— ,  before  Robert  Lord  Gifford,  chief 
^eat  corpus  cum  justice  of  the  Benchi  at  his  chambers,  in  Serjeants'  Ian,  in 
faiw<.-    .  Fleet-'Street,  London,  undertook,  and  each  of  them  undercook,  for 

.    •    themselves  separately,  in  the  sum  of  £ »-,  that  the  said , 

(defendant)  should  appear  in  ,oar  said  court  before  our  said  jastices  of 
^e  Bench,  at  Westmmster,  in  his  proper  pe.r8Qny  or  by  his  attorney, 

sufficient  in  the  law  to  the  action,  or  writ  of  one ^  (piaintiff) 

against  the  said  — '■ ,  {defendaf^t)  of  a  plea  of  debt  upon  demand, 

for  £ r  to  be  sued  out,  and  prosecuted  in  our  same  court,  before 

the  end  of  two  terms  then  next  following,  and  to  answer  the  said 
: ,  ipUunt^)  in  the  plea  aforesaid ;  and  also  If  it  shoold  hap- 
pen that  judgment  after  the  appearance  of  the  said  — > — ^-«— » 
(defendftnt)    made  in    the   same   courts,  should    be  giveo  against 

the  said— ; ; ^  (defendani)  and  for  the  said  — ,  (pkin- 

tiff)  then  to  satisfy,  the  said  — : 9  (plaintiff)  of  the  debt  and 

damages  to  be  recovered  or  adjudged  against  the  said , 

{defendant)    in    the    plea  aforesaid,    or    that    the  said   , 

(defendant)  should  render  himself  on  that  occasion  to  our  prison  of 

4the  Fleet;  .which  said  sum  of  £ ,  separately  acknowledged  by 

;he  said  ■ ,  (bail)  in  form  aforesaid,  the  said ,  (bail) 

and  each  of  them,  separately  acl^nowledged  to  be  made  of  their,  and 
joach  of  their  lands  and  chattels,  and  to  be  levied  to  the  use  and 

.behoof  of  the  said  r-^, ,  (plaintiff)  if  it  should  happen  that  the 

aaid -,  (defendant)  should  make  default  in  any  or  the  premises, 

and  be  thereof  convicted.  Which  said  recognizi^nce  the  same  chief  jas- 

,tice,  afterwards,  to  wit,  on  the day  of ,  in  the  • 

.year  of  our  reign,  by  his  own  proper  hand,  delivered  into  the  said 
isourt.to  be  inrolled  of  record,  and  the  same  is  inrolled  there,  as  by 
.the  record  thereof,  now  remaining  in  our  same  court  of  record,  mani- 
festly appears:  And  although  the  said , (plaintiff)  before 

the' end  of  two  terms  next  after  the  said  time  of  the  said  recognisance 

made  in  form  aforesaid,  to  wit,  on  the  day  of f  in 

the : —  year  of  our  reign,  sued  our  eertaia  original  writ  of  and 

upon  the  plea  aforesaid  out  of  onr  court  of  Ghanoery,  tho  same  ooort 
being  at  Westminster,  in  our  county  of  Middlesex,  against  the  said 

•^ ,  (defendant)  returnable  and  returned  in  our  court  before  oar 

justices  at  Westminster, ,  (the  retmm)  then  next  following,  to 

^hich  said   original  writ,    sued  out    and  prosecuted    by  the -said 

,  (plaintiff)  in  form  aforesaid,  the  said r^ — ,  (drfendeaU) 

hy—^ — ^;hi8  attorney,' appeared  in  our  same  courl  betbre  oor 
said  justices  at  Westminster,  according  to  the  form  of  the  said  recog^ 
nizance,  and  in  the  same  plea  in  our  sifid  court  pleaded  to  issue ;  and 
in  such  manner  it  was  proceeded  thereopoo  in  our  same  couii  before 
our  said  justices  at  Westmifister ;    that  afterwards,  to  wit,  in  the 

term 'of '• — ,  in  the  -^ — ; year  of  our  reign,  before  RobjMPt 

Lord  Gifford  and.  his  compantonil,  our  -  justices  of  tho.^  Besj^h, 
aforesaid,   the    said   ,   (phi^W)    ^V  ^^    consideration 
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of  the  tatte  court,  rooovered  ftf^st  the  said  — • — ,  (defendant  n 

well  the  said  debt  of  £ ,  as  £^ — ,  which  then  were  ad- 
judged'to  the  said  /{piahuiff)  in  o&r  same  coqH,  fdr  his 

damages  which  he  had  then  sustained  bj  occasion  of  the  detaining 
that  debt,  whereof  the  said  defendant  is  convicted,  as  hr  the  recoitl 
and  proceedings  thereof,  remaining  in  oar  said  court  before  our  said 

justices  at  Westminster,  it  maniiestlj  appears :  Yet  the  said ' *, 

(drfendant)  hath  not  yet  satisfied  the  said '- ,  (plaintiff)  of  the 

debt  and  damages  aforesaid  recovered  in  form  aforesaid,  nor  hath  he 
yet  rendered  his  body  in  execution  of  the  said  judgment  to  our  prison 
of  the  Fleet,  according  to  the  form -and  effect  of  the  said  reeogniaancd, 
as  we  have  been  informed  by  the  said  ■  (plainiiff):  And 
because  we  would  that  those  things  ivhich  in  our  said  court  are  rightly 
acted,  should  be  demanded  by  a  due  execution,  wb  commatyd*  you, 
that  by  good  and  lawful  men  of  your  bailiwick,  you  make  krumm  to  the 
said and  • > — ,  (bail)  that  they  be  before  our  said  jus- 
tices at  Westminster '• ,  to  shew  if  any  thing  th^y  have  or 

know  to  say  for  themselves,  to  wit,  the  said ,  (Jirit^named  bait) 

why  the  said  £ — —  by  him  in  form  aforesaid  acknowledged,  of  his 

lands  and  chattels ;  and  also  the   said ,  (the  other  bail)  why 

the  said  £ ,  also  by  him  in  form  aforesaid  acknowledged  of  hie 

lands  and  chattels,  ought  not  to  be  made  and  levied  to  the  use  and 

behoof  of  the  said ,  (plaintiff)  according  to  the  form  of  the 

said  recognizance,  if  it  shall  seem  expedient  to  them ;  and  have  there 
the  names  of  those  bv  whom  you  shall  make  known  to  them  aiid  thia 
writ.     Witness,  Lord  Robert  Gifford,  &c. 

London,  to  wit.    It  was  commanded  to  the  sheriffs  of  London,  that        -jjj^^  iq^ 
immediately  after  the  receipt  of  this  writ  they  shotid  have  the  body  «  .      J 

of  — ^ —,(^enc20nf)  detained,  as  it  was  said,  in  the  prison  of  the  ni«uBceo/ball*on 

lord  the' king  under  their  custody,  by  whatsoever  name  the  said  ^l  habeoB  corpuM 

,  (defendaiU)  should  be  called  in  the  same,  together  with  the  «>ua  commu 

day  and  cause  of  the  taking  and  detaining  of  the  said ,  (defeu" 

doMt)  before  the  ^ight  honourable  Robert  Lord  Gifford,  chief  justice  of 

the  said  lord  the  ling  of  the  Bench,  at  his  chambers  in  Seijeants'  Inn, 

Chancery-lane,  to  do  and  receive  all  and  singular  those  things  which  * 

the  said  chief  justice  should  then  and  there  consider  of  him  in  that 

behalf:  And  that  they  should  have  there  that  writ,  &c.    Afterwards,  The  date  of  die 

to  wit,  on  the day  of ,  in  the  year  of  our  lord  retani. 

18 't  the  said  — ,  (defendant)  came  in  his  proper  person, 

under  Uie  custody  of  the  said  sheriffs,  by  virtue  of  the  said  writ,  and 

the  said  sheriffs,  namely,  and ,  now  return  that 

the  execution  of  the  said  writ  appears  in  a  certain  schedule  annexed 
to  that  writ,  the  tenor  of  which  said  schedale  foUoweth  in  these  words : 
We, and ,  sheriffs  of  the  city  of  London  aforesaid,  cer- 
tify to  the  right  honourable  Robert  Lord  Gifford,  chief  justice  of  the 
lord  the  king  of  the  Bench,  &c.,  named  in  the  writ  annexed  to  this  sche- 
dule* that,  before  the  coming  of  the  said  writ  to  us,  to  wit,  on  the 

day  of ,  in  the year  of  our  lord  the  king,  by  the 

grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
king,  defender  of  the  Faith,  &c.,  the  defendant  named  in  the  said  writ 
was  taken  fX  London  aforesaid,  and  detained  in  the  prison  of  our  said 
lord  the  king,  under  our  custody,  bv  virtue  of  a  certain  plaint  levied 
in  the  court  of  the  lord  the  king,  held  on  the  day  and  year  abovesaid, 

before  me,  the  said  -; ,  one  of  the  said  sheriffs  of  the  said  city, 

against  the  »aid ,  (defendant)  by  the  name  of ,(as  in 

lie  refuni)  at  the  suit  of ,  in  a  plea  of  debt  upon  demand  of 

£-T^9  whereupon  the 'said  parties   have  pleaded  to- an  issue  of 


^6 «M»Ci^,vBiidM  it 44|iMideUiiuidetoamei,  iii4  tiii«  !■  tba  otue 

.of  tbe  Ukii^  mi,  4eUiiuiig  of  tbe  wd ,'{drfmidaMi)  whose 

bodj  we  have  readj :  .Afterwards^  lo  wit»  on  the  said day  of 

.,  in  the  year  of  ov  lord  16 —  aforeaaidy  b^re  tlie  right  honoar- 


aUe  Rebort  Lord  Gifford,  chief  joatioe  of  the  aourt  here,  at 

bars,  aitaate  in  Seijeaats'  Inn,  Chanoory-laoe,  caaae »  of 

••  aad ^0t ,  (the 4ai0  and  undertook,  and 

'oacli  of  Iheoi  widartook,  for  thamselrea  and  himself  separately,  in  the 

Mnm  erf  £ ^  that  the  said  ,  {defetukmt)  shoald  apfear 

Jietfe  in  ittsf wafer  peiaoa,  or  by  his  afttomey,  saffici^it  in  the  lav  to 

tba  action  or  writ  of  iho  said ,  (plmuif)  of  aad  qpon 

tho  caaao  aforesaid  bofiare  tho  end  of  two  terms  thea  next  fol- 
ilowii^,  %o  bo  siMd  oat  and   |iroaeo«lBd  in  the  sama  term  hero, 

.and  to  answer  to  tho  said ,  (plamiif)  in  tho  plea  afore* 

mudi  aad  rfao  if  it  ahoald  faappen  that  jadgmem,  after  tbe  appearaooe 
4ft  tho  aaid  » {drfmdaMi)  made  in  the  coort  here*  snoold  be 

tgiren  for  the  said  .    ,  iplM^jy^)  to  satisfv  the  said , 

(/lisjali^)  of  Iho  debt  to  bo  reoorered  or  adjadged  against  the  isid 

' » (dtfmJtm^  in  thoylea  aforesaid*  or  Uiat  the  said , 

iiefmdtM)  tdioald  render  lymself  on  that  oeeaaioa  to  the  priaoa  of  tlie 
and  load  llie  Ung,  of  the  fleet,  wUch  aaid  sum  of  £ ,  sepa- 
rately acknowledged  by  the  said and #  (the  bmit)  in 

dbrm  afiareaaid,  the  said r— •  and  ,  and  oach  of  theia, 

aofMoratel J  acknowledged  to  bo  made  of  thdr  lands  and  chattels,  and 

4o  bo  iemd  to  the  nse  and  behoof  of  the f{plaimUf)  in  fern 

aforesaid,  if  it  shooU  hanpmi  that  tho  said ^  (defauimU) 

^bj^nld  make  defanlt  in  the  premises,  and  be  thereof  conricted,  which 
jaid  Tooojgniaance  tho  saia  chief  jnstice  afterwards,  to  wit,  on  the 
day  of         ■     I  >  in  this  same  term,  by  his  own  proper 
lumd,  delivered  here  into  coart,  to  be  inroUed  of  record^  &e. 

No.  17»  -    ■  term,  in  the  ■  y**'>  ^^* 

Form  ©f  declaiai      lEddleaBX,  to  wit.    ,  late  of ,  was  summoned  to 

tkm  on  recocal-    answer  nnto  ,  in  a  plea  that  he  render  to  the  said , 

sance  of  bsilfor   £ of  lawAd  money  of  Great  Britain,  which  the  said 

aa  aiianit*  C.P.  owes  to  and  nignstly  detains  from  the  said         ■        :  And  thereupon 

the  said  ■       ,  by ,  his  attorney,  complains,  That  whereas 

the  said  ,  heretofore,  to  wit,  in  term,  in  the 

'  year  of  the  reign  of  the  lord  the  now  king,  in  his  own  proper 

person  came  into  his  majesty's  court  before  the  riflrht  honourable  Robert 
Lord  Giflbrd  and  hb  companions,  then  hia  saia  majesty's  jastices  of 
the  Bench  here,  to  wit,  at  Westminster,  in  the  county  of  Middlesex, 
and  then  and  there  in  the  said  court  here,  acknowledged  himself  to 

owe  to  the  said  >,  the  said  sum  of  £ above  demanded, 

which  aaid  sum  of  £ ,  the  said  ,  for  himself  and  his 

lieirs,  did  consent  and  grant  to  be  made  of  his  lands  and  chattels,  and 
to  be  leried  to  the  use  and  behoof  of  the  said ,  upon  condi- 
tion, that  if  judgment  should  happen  in  the  said  court  hero  to  be  given 

for  the  aaid ,  against  one ,  {prigvnal  defemdud)  in  a 

certain  fdea  of  treapass  and  assaidt  to  the  damage  of  the  aaid  -> 

<if  £ 9  bj  the  aaid  — -,  against   the   said  ,  In 

the  sud  court,  broiu;bt,  then  that  the  said ahonid  aatisfy  to 

the  said  —  ■  afi  the  damagea  which  ahould  be  adjudged  to  tte 

aaid wainst  the  said ,  in  tiie  same  court  here  in 

the  plea  aforesaid,  or  should  render  his  body  upon  that  occasion,  to 
tho  prison  of  the  Ileeti  aa  by  the  record  of  the  said  recogufaianco 
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nMiiilBgiiiilhetiidoo«th0ii»atWMlaKit4ar  afop^        aaynere 

MUy  i^HFear :  Ami  irherM*  aft«rward0»  to  wii»  in  that  saaie 

torm,  jn  Uie year  of  the  rewi  aforesaid,  jadgmeal  waa 

given  in  the  said  coort*  before  the  aaia  Bobert  Lord  GUTord,  and 
his  conpanions,  then  his  said  majesty's  justices  of  the  Bench  here,  to 

wity  at  vTestminster  aforesaid,  for  the  said ,  against  the  said 

,  (original  defendant)  in  the  plea  aforesaid,  and  the  said 

then  and  there,  by  the  consioeration  and  jadgment  of  the 

same  court,  recorered   in  the  said  plea  against  the  said 


,  whidi  in  and  by  the  said  conrt  were  adjudged  to  the  said 


for  his  damages  wUch  he  had  sustained,  as  well  by  reason  ^  the  siud 
trespass  and  nsntdt,  as  fsr  Ins  costs  and  dhafges  by  him  abont  his 
Mrft  in  that  behrtf-^xpeBded,  whereof  tfw  said  >    ■  was  eonrietlKl, 

as  by  the  record  and  proceedings  diereof,  in  the  said  oonit  of  the 
Bsaeh  here,  at  Westminster  foresaid,  atiH  nemamhig,  mofe  fnHy  ap- 

Csan :  And  the  aaid in  fact  ankb,  .that  the  aaid  ■ 
sth    not    yet  satisfied  the  said  the   £  damages 

iforeuid  bv  liie  a$id ^  so  reooTered  against  the 


as  aCsresaidt  or  any  fart  thereoL  or  rendered  his  body  on  that  occa- 
sion to  the  fleet,  according  to  the  form  and  effect  of  the  condition  of 

tke  said  recognisance,  and  that  the  said hath  not  yet  ob- 

talDod  execution  of  the  said  judgment  a^nst  the  said ,  nor 

hath  he  yet  obtained  any  execution  against  the  said ,  upon 

the  said  recognizance :  And  the  said farther  saith  that  the  This  aTennent 

said  judgment,  so  obtained  against  the  said ,  still  remains  in  niay  be  onattcd. 

foil  force,  strength,  and  effect,  not  in  the  least  rerersed,  Tacated,  or 
satisfisd:  and  uiatthe  said  recognizance,  so  acknowledged! hi  form 
aforesaid,  remains  in  Ml  Ibfoe,  strength,  «nd  effect,  not  THcaled  er  sa- 
tisfied, whereby  an  action  halh  aoomed  to  the  aaid ,  to  de- 

■UHidaBd  have  of  and  from  the  said  ■  »  the  aaid  sum  of  £  ■  , 
infowa  afarnaaH  aoknowledged  and  aboTo  deoaanded.  Yet  Ae  aaid 
t  althoagh  often  requested  so  to  do,  hath  not  as  yet  paid 
the  said  sum  of  £- — r  above  demanded,  or  any  part  thereor,  to 
the  said  ■,  but  be  to  do  this  hath  hitherto  wnoUy  refused,  and 

still  doth  .refose  :    Wherefore   the  said  •  saith  that  he  is 

iiyared,   and  hath  sustained  damage   to  the  value  of  £ ,   and 

therefore  he  brings  suit,  &c« 

BAIL^  in  Errar^    The  law  and  practice  will  be  Kmnd  under  title 
EnnoB,  which  see. 

B AUL    Tkmr  pcmet  of  (met  ihe  nriuMfaU 

It^mny  seem  seasonable  tliat  we  law  ebould  provide  that  dioae  Observation, 
who  beCAme  bail,  nhould  be  protected  from  conseonences  to  which 
they  may  be  eaposed  from  the  wilful  absence  of  the  principlil ;  ^irhen  and  wheie 
and  therefoie  hail  niay  lake   him  even  on  a  Sunday*    Anon,  bail  may  take 
6J(M-  <31.    In  this  caae  the  court  is  reported  to  have  aaid,  ^^^i^"^*^^  ^^^ 
**  The  bail  have  their  principal  always  upon  a  string,  and  may  puU  ^ 
the  string  whenever  they  please,  and  render  him  in  their  own  dis- 
charge.''   In  Sheers  v.  Brooks,  2  H.  BL  120.    Lord  Loogh- 
borou^,  C.  J.  is  reported  to  have  smd,  that  the  bafl  have  a 
ri^  to  go  into  the  souse  of  the  princiiNd  as  much  as  he  has 
himsdif ;  diey  have  a  right  to  be   constantly  with  him,  and  to 
enter  trAeii  diey  please  to  take  him.    These  cases  seem  to  be 
decided  oil   principle,  but  it  has  certainly  been  ruled,  Brookes 

'    9.  Warren,  2  BL  JR.  1^73.  tfiat  such  taking  on  a  Sunday  was 
iHegai   and  the  defendant  was   disdiarged;   but,  on  reference 
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to  that  case,  *  it  should  fleem  to  have  been  deciched  rather  upon 
-  its  own  peculiarly  grieifODs- and  oppressive  facts-;  the  defendant 
being,  as  the  report '  states  her,  ^'  an  unfortunate  woman  of  the 
tbwn,  to  circumvent  whom  a'  variety  of  tricks  and  sharp  prac- 
'  tice  had  been  adopted/'  though  the  cases  of  Beyner  r.  Sharp; 
Cooke,  33,  and  Featherstonbaugh  v.  Atkinson,  Bar.  373.  were 
cited  by  the  court. 

So  it  seems  undoubted  that  the  bail  may  seize  their  prin- 
cipal while  under  examination  before  commissioners  of  bankruptt 
Co.  B.  X.  1 13.  or  going  to  n  court  of  justice.  1  SeL  170. 

It  does  not  appear  that  bail. may  break  an  outer  door  for  the 
purpose  of  seizing  a  defendanti  though  they  may  iuner  doors. 
Sheers  v.  Brooks,  £  JL  Bl.  120. 

And  a  person  may  assist  bail  in  taking,  and  may  lawfully  detain 
the  principal,  although  the  bail  do  not  continue  present.  Pyewellr. 

Stow,  3  TflMw/.  425. 

But  if  the  defendant  consent  to  go  to  a  lock-up  house,  the  bail 
should  be  careful  to  obtain  such  consent  to  that  measure  in 
writing. 

And  after  proper  render  it  seems  bail  are  no  longer  cognizable 
in  that  character  by  the  court,  for  although  a  bail  having  rendered 

'  the  defendant,  instigates  him  to  vexatious  attempts  to  obtain  his 
discharge  under  an  insolvent  act,  the  court  will  not  compel  him  to 

.    pay  the  costs  of  the  plaintiff's  resisting  those  attempts.    Winstanly 

.  V.  Head,  4  Taunt.  192. 

It  may  be  useful  to  say  here  that  impressed  men  in  custody  at 

.    the  Savoy,  Bond  o.  Isaac,  1  Burr.  339.  a  fdon  in  custody  of  a 

.  sheriff  on  a  charge  of  murder,  Sharp  x;.  Sheriff,  7  T.  R.  226,  may 
be  taken  by  habeas  corpus,  duly  issued  and  directed,  and  surren- 
dered in  discharge  of  bail.  Where  the  defendant  is  a -felon,  it  is 
said  such  habeas  corpus  musl  issue  on  thexrown  side. 

But  C.  P.  will  not  interfere  to  take  a  party  out  of  the  criminal 
custody  of  the 'Court  of  K.  B.  in  order  to  surrender  him  in  dis- 
charge 6f  bail,  Currie  r.  Kinnear,  IT.  Sf  J5.  23.  S.  C. 
1  J.  B.  Moore,  259.  ; 

Czaei  may  Occur  however,  where  the  bringii^  np  a  felon  defend- 
ant, might  be  attended  with  great  public  inconvenience,  as  where  he 
might  be  sentenced  to,  Wood  v.  Mitchell,  6  T.  K.~247,  or  Where 
be  might  be  embarked  for,  transportation.  Fowler  v.  'Dunn,  Burr. 
2034.  In  the  former  case  the  court  permitted  an  exonereiur  of  the 
bail  to  be  entered,  on  account  of  the  impossibility  of  taking  )he 
defendant.     In  the  latter  they  refused  the  habeas  corpus,  but  it  is 

presumed  an  exonereiur  would  have  been  permittedto  be  entered. 

...  ♦ 

BAIL.    Surrender  in  Discharge  of  Bail. 

As  to  a  prisoner  in  custody  upon  render,  but  before  ezecutioo, 
^   being  still  bailable,  see  page  188,  ante. 

Tlie .  elucidation  of  the  law  and  practice  of  surrender  in  dis- 
.  .  charge  of  bail  will  be  somewhat  facilitated  by  attending  to  the 
.  end  sought  to .  be  obtained  by  the  arrest  itself,  which  is  that  of 
ensuring  the  due  appearance  of  the  debtor  to  answer  the  suit,  or 
.  action  instituted  by  the  creditor.  If  by  the  intervention  of  other  per- 
.    aoQs  (w  b^lf  of  tlie  defendant,  i|nd  in  the  chamcler  of  bail  f<^  his  doe 
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appearance,  the  attaiDment  of  this  end  be  impeded  or  not 
effected,  with  relation^  to  the  person  of  the  debtor,  the  plain- 
tiff may  call  upon  such  bail  to  fulfil  the  obligation  they  have 
assumed;  namely,  to  satisfy  the  plaintiff  or- creditor  in  case  the' 
defendant  shall  himself  fail  to  make  iuch  satisfaction  either  by  the 
due  render  of  his  person,  or  by  payment  of  the  debt  or 
damages  claimed  by  the  plaintiff  to  be  due  to  him. 

If  the  plaititiff  be  not  impeded  or  defeated  in  such  object  of  the 
arrest,  the  courts  have  equitably  provided  that  the  bail  be  allowed^ 
according  to  certain  forms,  to  give  up  into  his  legal  power  the 
person  for  whom  they  shall  have  become  bail. 

The  whole  doctrine  of  surrender  in  discharge  of  bail,  various 
and  complex  as,  when  traoed  through  the  numerous  cases,  it  ap^ 
pears  to  be,  easily  resolves  itself  into  this  proposition,  namely,  that 
if  by  a  due  surrender  of  the  defendant  to  custody  pending  the  suit, 
a  plaintiff  shall  be  placed  in  a  situation  no  worse  than  that  in 
which  ttie  prosecution  of  bis  legal  remedy  in  course  would  have 
placed  him,  the  bail  will^  by  such  surrender,  be  discharged. 

The  cases  to  be  adduced  will  be  found  to  illustrate  atid  corro- 
borate this  position,  and  it  is  presumed,  that  if  the  question  on  this 
proposition  be  answered  in  the  negative,  the  surrender  of  the 
defendant  will  not  discharge  the  bail.  Not  even  an  insolvent  act, 
which,  discharges  the  principal,  will,  it  appears,  discharge  his  bail ;  ^ 
for  where  the  defendant  in  an  action  gave  a  cognovit  for  the  debt 
and  costs,  payable  by  seven  instalments,  and  after  the  bail  were 
fixed,  an  act  of  insolvency  passed,  discharging  debtors  in  custody  - 
for  debts  due  oo  -a  certain  day  prior  to  the  bail  being  fixed,  at 
which  day  three  only  of  the  instalments  were  payable,  and  after-^ 
wards  tbe  principal  was  discharged  under  the  act,  when  only  two 
more  of  tbe  instalments  had  become  payable,  yet  held  that  the 
bail  were  liable  for  tfie  whole  condemnation  money,  the  entire 
debt,  qua  debt  being  due  instanter,  with  a  stay  of  execution  only 
for  certain  portions  at  certain  times.  Shakespeare  v.  Phillips, 
8  EaUy  435b  But  it  must  be  presumed,  that  in  this  case  the  bail 
iiad  notice  of  the  time  given  the  defendant.  For  although  a  co^- 
novii,  generally,  by  the  defendant,  does  not  discharge  the  bail, 
Hodgson  V.  Nugent,  5T.R,  277.  yet  where  time  is  given  the 
principal  without  their  knowledge  they  are  discharged.  Thomas  v, 
Voung  and  Joggett,  bail  of  Graham^  15  East,  61 7«  And  see 
title  Cognovit,  post. 

And  the  privilege  of  surrender  extends  even  to  rejected  bail.  Rejected  bail 
The  King  v.   Sheriff  of  Middlesex,    1  CAi*.  Ji.  446.     Per  Cur.  »*y  "i^iTeoder* 
E.  40  G.  III.  K.  B.  1  Tidd,  300.  But  where  time  was  given  to  the 
plaintiff  to  see  whether  bail  were  really  possessed  of  the  property  - 
in  respect  of  which  they  professed  their  ability  to  justify,  and  ou 
the  day  appointed  for  comin<;  up  again,  the  bail  being  rejected,  im- 
mediately rendered  the   defendant:     Held  that  the  sheriff   was 
liable  to  an  attachment,  the  notice  of  render  not  having  been 
eerved  until  after  the  attachment  had  issued.    Tbe  iKing  r.  Tbe 
Sheriff  of  Middlesex,  ^D.ifR.  2^5. 

It  faas  been  seen  that  surrender  of  the  defendant  before  the  re-.  2S'"'^'^^!y'^i!  t 
turn  of  the  writ  is  a  good  ground  for  vacating  ^  the  bail  bond.^g^JjJJJj'pj^i" 
Jones  o.  Lander,  6  T.  K%  753.    Stamper  tr.  Millboume,  7  T.  R.  pal. 

VOL.   I.'  Q 
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1£S.  but  due  notice  mast  be  given.  Maddocks  v.  Bullcock, 
iB.Sf  P.  325.  and  it  is  also  optional  with  the  sheriff  whether  he 
will  accept  such  surrender  in  discharge  of  the  bail  bond  before  the 
return  of  the  writ.  Hamilton  r.  Wilson,  I  East ,  383.  And  see 
Forster  v.  Hyde,  M.  41  G.  HI.  K.  B.  1  Tidd,  aOO.  But  see 
C^way  V.  Seymour,  E.  42  G.  lU.  K^-B.  Jd.  S48.  Hardiagr. 
Hennen,  3  J3.  *  P.  232. 

Bail  above  may  be  put  in,  and  the  defendant  be  surrendered 
before  the  return  of  the  writ.  Hyde  r.  Whiskard,  8  T.  R.  4o6« 
The  practitioner  would  do  well  however  to  refer  to  the  reports 
of  cases  cited  at  the  foot  of  the  above  case  from  the  MS.  notes 
of  Lord  Chief  Justice  Willes,  C.  P. ;  that  court  differed  in  deli- 
vering the  judgment,  and  the  Lord  Chief  Justice  states  his  reason 
at  length. 

In  C.  P.  therefore,  it  might  seem  advisable  n9t  to  put  in  bail, 
and  surrender  before  the  return  of  the  writ,  unless  there  be  some 
very  cogent  reasons  for  doing  so;  but  see  Wardle,  one,  &c.  v- 
Bowland,  M.  24  6.  UL  C.  P.  1  Tidd,  306.  And  it  is  not  ne- 
cessary in  either  court  for  the  bail  to  justify,  in  older  to  render 
even  after  they  are  excepted  to^  or  though  the  sheriff  has-  been 
ruled  to  bring  in  the  bodv,  Ashton  v.  King  and  Another,  IT* 
SI  G.  IIL  K.  B.  Id. 

If  action  be^brought  against  bail  upon  their  recognizance,  they 
shall  have  eight  days  in  full  term  after  the  return  of  the  process  to 
surrender  the  defendant.  R.  G#  T.  Unn* 

llie  bail  bave  eight  days  in  full  term  in  which  to  surrender  the 
principal,  if  an  action  be  brought  against  them  in  K.  B«  upon  their 
recognizance  in  C.  P.  as  if  the  same  had  been  taken  m  K.  B« 
Fisher  v.  Branscombe,  7  T.-  R.  355.  See  also  Byrne  v*  Aguihr, 
3  East  J  306. 

So  in  K.  B.  the  bail  have  eight  days  in  which  to  render  the  prio*' 
cipal  from  the  return  of  that  writ  on  which  there  is  an  effectual  pro* 
ceeding  against  them.     Wilkinson  v.  Vass,  8  T*  R.  42S» 

And  an  intervening  Sunday  is  to  be  reckoned  as  one  of  the  eight 
days  in  full  term  given  to  bail  to  render  their  principal  after  the 
return  of  the  writ.    Creswell  v.  Green^  14  Easit  537« 

A  defendant  may  be  rendered  [at  any  time]  during  the  whole  of 
the  day  on  which  the  rule  to  bring  in  the  body  ezpires*  The  King 
V.  London,  (Sheriffs)  1  Price,  338. 

The  Court  of  Exchequer  will  set  aside  an  attachment  i^nst 
tfie  sheriff  on  payment  of  costs  if  the  defendant  has  been  rendered 
on  the  evening  of  the  last  day  of  the  rule,  and  notice  be  given 
early  next  morning.     lb. 

Therefore  where  the  plaintiff  sued  the  bail  on  tbeir  recognixsnce 
who  did  not  render  the  principal  within  eight  days,  and  then  plain* 
tiff  died  after  plea  and  demurrer  in  that  action,  and  his  executors 
brought  another  action  against  the  bail ;  it  was  ruled  that  the  bail 
had  eight  dajs  from  the  return  of  die  process  in  the  second  action 
in  which  to  render  the  principal.  Wilkinson  v.  Vass,  8  T.  £• 
422. 

So  in  C.  P.  where  bail,  served  with  process  on  his  recognizance, 
died  before  the  yuario  die  pgat,  and  fresh  process  issued  agsinst 
bis  executors^  it  was  held  that  tbej  bad  until  the  guario  die  p9ti 
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of  the  second  writ  to  surrender  the  priocipal.     Meddowscroft  v* 
Sutton,  lfi.*P.6l. 

Bail  sued  on  their  recognizance  by  attachment  of  privilege  may  wiirn  bail  may 
render  the  principal  on  the  appearance  day  of  the  return.    Fletcher  render  on  bemc 
V.  Aingell,  2  H.  Bl.  1 1 7.  but  the  render  must  be  made  before  the  ^^^^  X?Ml€«. 
rising  of  the  court.  Lardner  v.  Bassage,  Id.  593. 

But  it  may  be   recollected   as  abovci  Fisher  V.  Branscombe,  Where  only  four 
7T.  JJ*  353,  that  if  bail  be  sued  on  the  recognizance  in  K.  B.  they  days  of  term  re- 
have  eight  days  after  the  return  of  the  writ  to  surrender  the  prin-  SSJirhSl  ^Vlo 
cipal,  and  that  if  there  be  but  four  days  remaining  of  the  term«  render, 
then  they  have  four  days  of  the  following  term. 

In  both  courts  where  the  proceeding  against  the  bail  is  hy  scire  Of  time  to 
facias,  and  by  original,  they  have  till  the  quarto  dte  post  of  the  render  where 
return  of  the  first  scire  facias,  if  scire  feci  be  returned,  or,  if  Sriginft!."**  **   ^ 
fiihil  be  returned^  till  the  quarto  die  post  of  the  return  of  the 
second  scire  facias  to  render  the  principal ;  where  the  proceedings 
are  by  bill  in  B.  R.  the  time  for  rendenng  is  the  return  day  of  the 
scire  facias,  and  in  alt  these  cases  the  surrender  must  be  made 
sedjtnte  curia.    Note  to  Fletcher  v.  Aingell,  2  H.  BL  1 18.  but 
this   seems  to  be   matter  of  indulgence  rather  than  of  right. 
jR.  T.  \Aiin.  R.  2.  (aO  K.  B. 

^  The  bail  having  once  been  prepared  to  render  their  principal  in 
lime,  which  they  then  omitted  to  do,  in  consequence  of  a  rule  nisi 
taken  out  by  them  on  the  suggestion  of  the  court,  with  a  view  to 
an  arrangement  out  of  court  between  the  parties,  (the  principal 
being  a  lunatic)  which  rule  was  afterwards  discharged  without 
providing  for  the  bail  to  be  placed  in  the  same  situation  that  they 
were  in  before  the  court  in  a  subsequent  term  permitted  the  bail  to 
take  an  objection,  mentioned  ante.  See  title  Bail,  Proceedings 
on  Recognizance,  to  the  regularity  of  the  proceeding,  though  they 
had  before  in  the  same  term,  although  then  unaware  of  that  ob- 
jection, brought  forward  another  objection,  which  was  over-ruled. 
Cock  V.  Brockhurst,  13  East,  588. 

Where  a  writ  of  error  is   allowed  before  the  expiration  of  the  Of  staying  pro* 
time  permitted  to  the  bail  to  render  their  principal,  the  bail  are  «•«<*">«»  ^iwe 
entitled  to  stay  the  proceedings  against  them,  pending  the  writ  of  ^^^^    roogtit. 
error  on  the  terms  of  undertaking  to  pay  the  damages  recovered, 
or  to  surrender  the  defendant  witliio  four  days  of  the  determination 
of  the  writ,  if  determined  in  favour  of  the  original  plaintiff.   Sprang 
V,  Monprivatt,  11  East,  316.     A  note  to  this  case  also  refers  to 
1  Tidd,'  145.  where  the  permission  to  surrender  after  the  return  of 
the  processes  therein  and  above  mentioned,,  is  considered  as  matter 
of  favour  and  indulgence. 

The  bail  above,  or  the  bail  to  the  sheriff  on  the  bond,  may  sur-  Who  uay  pat  ia 
render  a  defendant  by  putting  in  bail  above  after  the  return  of  the  Jj'^*  ""**  sarren- 
writ,  though  the  defendant  himself  object  thereto.     Berchere  o. 
Colson,  Str.  876.     It  is  said,  ubi  supra,  that  the  bail  below  may  ^^^TVI?"  •■ 
so  put  in  bail ;  it  is  also  said,  page  198,  that  the  sheriff  may  take  ^derlng.     *'"^' 
only  one  surety ;  it  is  also  said,  that  in  order  to  warrant  a  sur- 
render, it  must  be^  complete  bail,  namely,  two  persons.  1  Set.  168. 
The  authorities  cited  do  not  appear  on  reference  ;  Quare,  there-  ^ITJSfl^f*''*!' 
fore,  could  the  bail  below,  if  one  only  offer  himself,  be  received  ^^^^  ^^  'sorrea^ 
as  (nuI  above  for  the  purpose  of  surrender  i    It  should  seeinr  that  dcrl 
one  of  these  broad  assertions  must  be  erroneous. 

9« 


Wliere  to  snrreii* 
der  bail  need  or 
not  jattjfy^ 


*  Ball  oat  of  conH 
cannot  surreuder. 


Where  origmal 
tbail  may  siir-^ 
render. 

K.B. 


Where  not. 

c.p. 


Where  aftar  as- 
Ri^ment  of  ball 
bond,  they  may 
surrender. 


Where  sheriff 
mav  pot  in  bail 
and  surrender. 


Where  court  en- 
larged the  time 
lur  surrender. 


ObserfatioD. 


Where  not. 


•  Sail,  Surrender  before  Judgment ;  Cases. 

Though  bail  put  in  for  the  purpose  of  surrender  need  not  justify ; 
and  if  onejustify,  ai)d  the  other  be  rejected,  they  may  surrender 
the  defendant.  Jnoti.  K.  B.  E.40G,  III.  1  New.  R.  138.  n. 
but  hot,  it  should  be  observed,  if  the  time  be  expired. 

The  bail  excepted  to,  and  failing;  to  justify  in  time,  are  oat  of 
court,  and  cannot  surrender  the  defendant.  Hardwicke  t?.  Bluck, 
7 1\  R.  297.  , 

It  should  also  seem,  that  notwithstanding  added  bail  may  be 
Rejected,  yet  if  the  original  bail,  though  eitcepted  to,  be  not  struck 
out  of  the  bail-piece,  they  may  surrender  the  defendant.  The 
Kiqg  c.  The  SheriflFof  Essex,  5T.  R.  6SS.  And  though  rejected, 
yet  if  still  on  the  bail -piece,  they  may  surrender  the  defendant. 
Anon,  ubi  supra. 

But  in  C.  P.  bail  rejected  are  no  bail,  and  cannot  surrender. 
Miles  r.  Head,  \Nezc.  k.  137.  But  where  the  bail  failed  to  justify 
on  the  day  mentioned,  they  were  allowed  to  render  .their  principal. 
Scaver  r.  Spraggon,  2  New.  R.  85. 

Even  after  the  assignment  of  the  bail  bond,  bail  may  be  put  in, 
and  without  justification  they  may  surrender  the  defendant.  Pro- 
ceedings on  the  bail  bond  will  be  stayed  on  motion.  Edwin  r. 
Allen,  5  T.'R.  401.  Meysey  v.  Cornell,  /6.  534.  Hale  u. 
Walker,  1  H.  BL  638. 

So,  though  sheriff  ruled  to  bring  in  the  body,  bail  may  be  ptit 
in,  and  they  may  render  without  justification,  any  time  before  the 
expiration  of  the  rule,  due  notice  thereof  being  given,  and  affidavit 
made.  R.  G.  T.  S3  G.  111.  ol\  R.  368;  but  bail  surrepii- 
tiously  put  in,  cannot  surrender.    Jackson  v.  Morriss,  2  BL  R. 

1179. 

The  court  enlarged  the  time  of  render,  in  order  that  the  ex^mi^ 
nation  of  the  principal  might  be  previously  completed,  no  preju- 
dice ensuing  therefrom  to  the  plaintiff.  Maude  v.  Jowett,  3  East, 
145.  Glend^ning  v.  Robinson,  1  Taunt.  320.  In  tbb  case  the 
costs  of  the  application  were  to  be  paid  by  the  bail,  and  to  prevent 
delay,  the  plaintiff  was  to  be  at  liberty  to  issue  a  scire  J'acias  against 
the  bail,  not  to  be  proceeded  on,  however,  unless  the  defendant 
should  not  be  surrendered  at  the  time  appointed. 

I'he  practitioner  will  readily  perceive  that  this  settled  practice  in 
both  courts  is  in  direct  agreement  with  the  proposition  advanced, 
ante,  page  £41 ;  for  by  surrender  at  these  periods,  the  plaintiff  is 
in  no  worse  situation  than  he  would  have  been  in  provided  the 
defendant  bad  been  at  large  on  bail. 

But  the  court  will  not  enlarge  the  time  for  bail  to  render  their 
principal,  on  the  ground  of  endangering  his  life  by  removal.  Wynn 
V.  Petty,  4  East,  102,  and  the  case  of  Nightingale  v.  Lowry,  there 
cited,  n. ;  and  time  for  surrender  was  refifsed  to  be  enlarged  on  an 
affidavit,  stating  that  the  principal  was  a  lunatic,  it  not  appearing 
that  he  was  in  such  a  istate  as  to  occasion  any  immediate  peril  of  life, 
either  to  himself,  or  those  about  him.  Cock  v.  Bell,  13  East,  355. 
In  this  case  it  appeared  that  if  it  had  been  so  sworn,  or  that  the  life 
of  others  would  also  have  been  endangered,  the  court  woul^  have 
enlarged  the  time  for  surrender ;  or  if  it  had  been  sworn,  tliat  by 
continuing  the  present  custody,  there  was  a  probability  that  he 
lirould  recover;  neither  is  unwarrantable  arrest  or  detention  in  a 
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foreign  country,  or  impossibility,  save  by  act  of  law  of  our  own 
Btate^  a  ground  for  granting  time  for  surrendering  a  priucipaL 
Grant  v.  Pagan,  4  Easif  189- 

It  may  not  be  improper  to  mention  a  case  or  two,  in  illustration 
of  what  is  included  under  this  exception,  conveyed  in  the  phrase   . 
**  Act  or  law  of  our  own  state." 

In  case  of  the  defendant  being  an  alien,  and  sent  out  of  the 
kingdom    under    the  Alien  Act,    33  G.  III.    c.  4.      Merrick    v* 
Vaucher,  6  T.  R.  50.      Coles  t.  De  Hayne,  Id,  52,  or  being 
transported.  Wood  v,  Mitchell,     Id.  247,  or  becoming   a  pter, 
Trinder  v.  Shirley,  Dons.  45,  or  member  of  parliament,  Langridge 
V.  Flood,  cited  from  1  Tidd,  152,  in  the  above  casQ  of  Grant  v. 
Fagan,     But  where  A.  is  held  to  bail  in  a  civil  action,  after  which 
an  extent  issues  against  him  at  the  suit  of  the  crown,  and  he  is 
thereupon  committed  to  the  custody  of  the  sheriff  of  London  ;  on 
an  application  to  the  court  by  the  bail  for  relief,  held,  first,  that  the 
bail  w^re  not  entitled  to  enter  an  exoneretur  on  the  bail  piece ; 
secondly,  the  crown  having  refused  its  consent  to  the  defendant 
being  surrendered,  unless  he  should   be  immediately  remanded  to 
the  custody  of  the  marshal ;  that  this  court  would  have  no  autho- 
rity so  to  remand  him,  after  he  had  been  surrendered  to  the  warden 
of  the  Fleet ;  thirdly,  that  the  bail  could  not  surrender  the  defen- 
dant by  habeas  corpus,  as  a  matter  of  right,  without  the  consent  of 
the  crown.     But  the  court  expressed  their  readiness  to  give  the  bail 
time  for  surrendering  the  defendant.  Hodgson  r.  Temple,  1  Marsh. 
166.  5  Taunt.  503.   S.  C. 

A  prisoner  for  felony  may  be  brought  up  at  the  instance  of  his  As  to  who  may 
bail  In  an  action  by  habeas  corpus,  directed  to  the  sheriff,  in  whose  ^  •nrrendercd^ 
custody  he  is,  to  be  surrendered.     Sharp  u.  Sheriff',  7  T.  R.  226  ;  tody*on"other' 
but  it  is  said  that  the  bail  must  first  justify  in  this  case.     See  also  matters. 
Daniel  r.  Thompson,  15  East,  78.     And  in  this  case  the  hal)eas 
corpus  issues  on  the  Crown  side.     But  the  court  of  C  P.  will  not 
grant  a  habeas  corpus  to  bring  up  a  prisoner  in  custody  upon  a  cri- 
uiifial  matter,  in  order  to  have  him  charged  with  a  declaration  in  a 
civil  action.     Walsh  v.  Davies,    2  N.  iR.  245,  and  this  case,  by  , 
implication,  applies  to  habeas  corpus  for  the  purpose  of  surrender 
in  discharge  of  bail.     Note,  however,  that  the  C.  P.  in  this  case 
will,  at  the  instance  of  the  bail,  and  on  an  aHiduvit  of  the  facts, 
grant  a  rule  for  enlarging  the  time  for  the  surrender  of  the  de- 
fendant in  their  discharge,  and  the  time  is  generally  extended,  so  as 
to  take  in  the  period  at  which  it  is  probable  the  defendant  will  be 
tried :  if  acquitted,  the  bail  will  be  at  liberty  to  surrender  him ; 
if  convicted,  the  court  ^vill  direct  an  exoneretur  to  be  entered.     A 
rule  for  thus  enlarging  the  time,  &c.  granted  in v.  Re- 
mington, Michaelmas  Term,  b'^G.  III.  1812.    M.  S. 

A  lunatic  also  may  be  brought  up  by  habeas  corpus  from  St.. 
Luke's  hospital  for  Uie  purpose  of  surrender.  SB.&;  F.  550. 

So  in  Taylor's  case  also,  who  was.  committed  to  Newgate,  a 
habeas  corpus  was  granted  for  the  like  purpose  ;  he  was  committed 
to  the  custody  of  the  marshal  pro  forma,  and  afterwards  re-comimt- 
ted  to  Newgate.     In  such  a  case,  the  habeas  corpus,  and  the  ruU- 
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for  bis  surreoder,  issued  on  the  crown  side  of  the  court.    3  Eati, 
232. 

The  general  doctrine  of  surrender,  and  as  to  the  power  of  bail 
over  the  person  of  their  principal,  has  been  treated  as  referring  to 
an  earlier  stage  of  the  cause,  namely,  before  the  original  suit  ahall 
have  been  prosecuted  to  judgment.  Tlie  practical  cases  and  deci- 
sions as  to  bail  being  fixed,  after  judgment  shall  have  been  ob- 
tained against  the  principal,  now  follow.  But  though  it  be  said  that 
the  bail  are  fixed  immediately  on  the  return  of  the  ca.  $a.  or  writ  of 
execution  against  the  principal,  yet  following  up  the  principle 
adverted  to  and  deduced  above,  the  courts  have  ex  gratia  curia^  it 
is  said,  not  ex  debiio  justUiat  permitted  the  ban  to  discbarge 
themselves  by  a  surrender  of  their  principal,  even  after  that  time ; 
but  to  this  tenderness  of  the  courts,  to  this  kindly,  humatie,  and 
liberal  principle  of  the  practical  administration  of  justice  of  this 
country,  there  must,  it  is  obvious,  be  some  limit,  lest  the  very  end 
and  object^of  bail  itself  should  be  defeated  ;  and  it  will  be  in  place 
therefore  to  adduce  the  cases  and  decisions  in  which  this  especial 
favour  of  the  courts  has  been  granted  or  denied. 

Before  the  return  of  the  capias  ad  satisfaciendum,  the  render  it 
a  matter  of  right,  and  may  be  pleaded.  Clerk  v.  Wilm'ore,  \Ld. 
Raym,  156,  ?•  But  afterwards  it  is  allowed  by  the  grace  and 
favour  of  the  courts.  R.  T.  1  jinn.  reg.  II.  (a).  K.  B.  And  not 
ex  debito  justitia,  for  the  condition  of  the  recognizance  is  brokea 
upon  the  return  of  non  est  inventus  to  the  capias,  and  therefore  a 
subsequent  render  cannot  be  pleaded,  rlealey  v.  Medley, 
M.  24  G.  III.  K.  B.     1  Tidd,  310.    Whitehead  v.  Gale,   Bar. 

106,7. 

The  ca.  sa.  being  in  the  office,  and  returnable,  though  not  re- 
turned, Boyland  v.  Crooke  and  Others,  bail  of  Porter,  cited  2  8d. 
55,  or  if  returned,  though  not  filed,  and  the  death  of  the  priuc'i- 
pal  after  such  events  having  prevented  his  surrender,  the  bail  be- 
come inevitably  fixed.  Rawfinson  v.  Gunston,  6  T.  R.  284.  And 
see  Field  v.  Lodge.  E.  24  G.  III.  K.  B.  2  Tidd,  1 129. 

In  case  of  action  on  the  recognizance,  the  bail  in  K.  B.  by 
R.  G.  1  jiitn,  have  eight  entire  days  in  full  term  to  surrender 
their  principal,  and  this  also  if  the  recognizance  upon  which  such 
action  shall  have  been  brought  in  K.  B.  shall  have  been  taken  in 
C.  P.    Fisher  v.  Branscombe,  7  T.  R.  355. 

But  in  C.  P.  the  principal  must  be  surrendered  before  or  on  the 
appearance  day  of  the  return  of  the  writ  sedenie  curia.  Deris- 
ley,  one,  &c.  r.  Deland,  Bar.  82.  , 

In  both  courts  where  the  bail  are  sued  by  set.  fa.  and  the  pro- 
ceedings are  by  original,  they  have  till  the  quarto  die  post  of  the 
return  of  the  first  scire  facias^  if  scire  feci  be  returned,  or,  if  fnhil 
be  returned,  till  the  quarto  die  post  of  the  return  of  the  second 
scire  facias  to  render  the  principal.  Where  the  proceedings  are 
by  bill  ill  B.  R.  the  time  for  rendering  is  the  return  day  of  the  scire 
faciaSf  and  on  the  appearance  day  in  C.  P.  and  in  all  these  cases,  it 
is  absolutely  necessary  that  the  render  be  made  sedente  curia. 
Fletcher,  one,  &c.  t^.  Aingell,  2  H.  Bl.  118.  n.  Lardner  v.  Bas- 
•age,  Ib»  593,  and  that  the  render  must  be  made  sedemtt  curia,  it 
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.flow  the  setded  practice,  which  most  be  also  stated  in  the  affidavit 
.  made  oo  application  for  relief  by   the  bail.     Hanslejr  v.  Page, 
Bar.  75, 

So  where  an  action  was  brought  against  a  bail  on  his  recogni- 
.  zance,  and  he  dying  before  the  quarto  die  post,  an  action  was  com- 
menced against  his  executors,  who  were  allowed  until  the  quarto 
die  poet  of  the  second  writ  to  surrender  ihe  principal.    Meddows- 
. croft  t^.  Sutton,  1  JB.  *  P.  6l. 

And  the  bail  are  entitled  to  be  discharged  upon  their  bankrupt 
principars  obtaining  his  certificate,  before  the  time  allowed  to 
tbem  by  the  indulgence  of  the  court  for  rendering  ihe'ur  principal 
is  out,  ifaat  is,  before  the  appearance-day  of  the  last  scire  facias. 
But  the  bail  not  having  applied  in  time  to  enter  an  exoneretur  on 
the  bail  piece  till  after  the  money  levied  upon  them,  can  only  be 
relieve^  on  payment  of  costs.  Mannin  v.  Partridge  and  Another, 
bial  of  Godshall,  \^  East,  5^9- 

Where  the  principal  brings  a  writ  of  error  upon  the  original  Where  error 
judgment,  if  brought  in  time,  the  proceedings  against  the  bail,  if  ^"^^^^  -^  ^ 
any  have  been  commenced,  are  also  suspended ;  and  such  cases  mSix. 
aud.  decisions  as  have  occurred  as  to  proceedings  against  bail  after 
errror  brought  will  be  now  abstracted. 

As  to  the  writ  of  error  operating  as  a  general  supersedeas,  see 
title  £rrob,  post. 

It  maj  be  well  to  premise,  that  wherever  it  may  be  clear  that  Caotion  at  to  er« 
error  is  sued  for  the  purpose  of  delay,  the  court  will  not  stay  pro-  ^?l  bronght  for 
ceedings  against  the  principal  or  the  bail.  Entwistle  v.  Shepherd, 
2  T,  R.  78«  From  such  the  confession  of  the  party,  or  of  the 
bail,  or  of  the  attorney,  it  will  be  clear  that  error  is  broij^ht 
for  delay.  Pool  v.  Chamock,  3  T.  R.  79-  Mitchell  v.  Wheeler, 
2ff.  BL  30,  and  words  tantamount  to  acknowledgment  or  confes- 
sion would  be  sufficient  to  prevent  the  interference  of  the  court. 
Law  V.  SmiUi,  4  7*.  R.  436.  n.  Miller  v.  Cousins,  ^B.SfP.  3£9. 
Masternian  v.  Grant,   5  T.  R.  714  ;   but  see  Rawlins  v.  Perry, 

1  N.  12.  307,  where  it  wai  ruled  that  the  words  must  imply  the 
purpose  of  delay. 

A  writ  of  error  allowed  before  ca  sa.  issued,  operates  entirely  as  In  what  eaio  er- 
SL  supersedeas  of  all  proceedings  against  the  bail.    Dudley  v.  Stokes,  ^^  ^  V^  entiro 

2  BL  R^  1 182,  or  if  it  be  allowed  and  served  before  the  return  of  •''**'^******' 
ca.  sa«  although  the  ca.  sa.  may  have  lain  four  days  in  the  office 

before  the  allowance  of  the  \irit  of  error.     Perry  v.  Campbell^ 

3  T.  R.  390. 

So,  it  has  been  determined  that  where  ca.  sa.  is  returnable  pend- 
ing error,  there  was  no  regular  foundation  for  proceeding  against 
the  bail.  Derisley  v.  Deland,  Bar.  83.  See  also  Miller  v.  New- 
bald,  1  East,  662^    Sampson. v.  Brown,  2  East,  439- 

And  upoa  the  like  principle  it  appears,  that  where  the  writ  of  Where  trrar  ai- 
error  is  allowed  after  the  return  of  the  ca.  sa.  and  before  the  time  1®''®^*'^'^  "' 
expired,  when  bail  might  otherwise  have  rendered,  and  although  the 
plaintiff  *s  attorney  shall  not  have  had  notice  of  such  allowance  till 
after  the  expiration  of  such  time  for  render,  the  bail  will  be  enti- 
tled to  a  slay  of  proceedings  against  them  until  the  writ  of  erroF 
shall  b#  determined,  on  th/iir  undertaking  to  pay  the  plaintiff  tfa# 
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damages  recovered  by  the  said  judgment,  or  duty  surrender  tfife 
defendant  into  proper  custody  within  four  days  next  after  the  de- 
termination (this  means  final  determination,  see  below),  of  the  writ 
of  error,  in  case  the  same  shall  be  determined  in  favour  of  the 
defendant  in  error.  Capron  v.  Archer,  1  Burr,  340,  and  at  tbe 
foot  of  the  report  ^f  this  case,  the  reader  is  referred  to  Myer  v. 
Arthur,  1  Str.  419.  Richardson  v.  Jelly,  2  Sir.  1270 ;  and 
also  toother  cases  wherein  this  point  occurred ;  but  these  cases 
cited  embrace,  it  is  said,  the  leading  principle  of  the  point,  aod 
remain,  1  believe,  unshaken  by  any  subsequent  authority. 

It  will  be  material  to  note,  that  in  C.  P.  the  writ  of  error  is  do 
supersedeas  until  it  be  delivered  to  the  clerk  of  the  errors.  Sjkes 
V.  Dawson,  Bar,  209. 

It  is  observed  above  that  the  writ  of  error  operates  as  a 
supersedeas  of  proceeding  against  bail  until  affirmance,  this  means 
final  affirmance ;  for  where  judgment  was  affirmed  in  the  Extbe- 
quer  Chamber,  the  same  plaintiff  in  error  brought  error  in  the 
House  of  Lords,  but  the  defendant  in  error  proceeded  against  the 
bail,  on  their  undertaking  to  pay  or  surrender  on  the  affirmance  of 
the  judgment ;  the  court  however  relieved  the  bail,  and  determiued 
that  the  spirit  of  their  undertaking  was,  that  they  should  not  be  held 
liable  on  their  undertaking  until  the  final  affirmance.  Kershaw  v. 
Cartwright,  5  Burr,  2819.  ' 

Where  writ  of  error  is  not  broiight  till  it  is  too  late  for  the 
render  to  be  made  (without  an  appeal  to  the  usual  indulgeifce 
of  the  court),  proceedings  against  the  bail  will  not  be  stayed. 
Everitt  v;  Gery,  I  Str.  443,  and  Church  and  Throgniorton,  Dom, 
Proc*  was  cit^d  in  this  case,  where  the  House  threatened  to  commit 
the  attorney  for  proceeding  against  the  bail  pending  error  in  Par- 
liament. 

But  where  the  application  fOr  relief  on  the  part  of  the  bail, 
pendhig  error,  was  after  their  time  for  surrender  had  expired,  the 
court  in  a  subsequent  case  would  only  allow  them  four  days  to  pay 
the  money  in  after  the  judgment  in  error  was  affirmed.  Uichaird- 
son  v.  Jelly,  2  Str,  1270;  and  if  there  be  none  in  error,  the  bail, 
as  they  ask  a  favour,  so  they  must  submit  to  equitable  terms,  and 
undertake  to  pay  the  costs  on  the  writ  of  error  if  the  judgment  be 
affirmed.  Riston  v,  Francis,  2  Str.  877*  And  in  a  subseqneut 
case,  where  bail  were  fixed  previously  to  a  writ  of  error  sued  out, 
the  court  stayed  proceedings,  on  their  undertaking  to  pay  the  con- 
demnation money,  the  costs  on  the  sci  fa,  and  if  there  was. uo 
bail  in  error,  the  costs  of  the  writ  of  error,  if  judgment  should 
be  affirmed.  Buchanan  v.  Aldus,  3  East,  546.  See  also  Copous 
V,  Blyton,  1  N,  R,  67. 

It  will  be  also  material  to  recollect,  that  if  bail  in  error  be 
required,  and  it  be  not  duly  put  in,  proceedings  against  the  originSl 
bail  will  not  be  stayed,  notwitlistanding  error  be  pending.  Huater 
v.  Sampson,  2  5/r.  781. 

Pending  error^  the  plaintiff  will  be  equally  {M^vented  from  pro- 
ceeding against  the  bail  by  a<!tion  on  the  recognizance ;  nor  will 
the  bail  be  required  to  give  judgment.  Newman  v,  Bullerworth. 
Bar.  66*    Clarke  r.  Baker,  Id.  68.  -  Both  these  case^  seeai  to 
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decide  this  point  most  unequivocallyy  since  the  reason  for  the  de- 
cision is  assigned ;  namely,  that  by  giving  j  tubmen t  the  hail  would 
be  precluded  from  surrendering  the  defendant;  but  in  the  subse- 
quent ease  of  Gostelow  jv.  Wright,  Bar,  86,  the  court  exacted  of 
the  bail  the  giving  judgment  as  a  ground  of  staying  proceedings  in 
an  action  against  them. 

Notwithstanding  a  prior  case  of  Fisher  v.  Emerton,  1  Sir.  586, 
the  court  of  K.  B.  did  not  seem  to  think  the  judgment  against 
the  bail  a  suffieient  reason  for  denying  .them  the  privilege  of  sur- 
render, on  the  determination  of  error ;  for,  in  Taswell  v.  Stone, 
that  court  stayed  proceedings  on,  but  would  not  set  aside,  a  judg- 
ment obtained  against  bail  by  default,  pending  error,  saying  that 
it  was  highly  proper  to  stay  proceedings  upon  it,  as  it  would  be 
unreasonable  that  the  plaintiff  should  proceed  iu  executing  a  judg« 
ment,  which  would  of  course  fall  to  the  ground,  in  case  the  ori- 
ginal judgment  upon  which  it  was  founded  should  be  reversed. 
4  iSurr.  2464.  In  this  case  the  sheriff  had  levied  on  the  goods  of 
the  bail*  See  also  Benwell  v.  Black,  3  T.  JZ.  643,  where  it  was 
contended  that  the  writ  of  error  did  not  operate  as  a  supersedeas  of^ 
the  judgment  in  the  action  against  the  bail ;  but  the  court  decided*^ 
that  it  did. 

The  court  of  C.  P,  had  before  determined  otherwise ;  namely, 
where  bail  had  suffered  judgment  by  laches  in  not  applying,  they 
had  refused  to  stay  proceedings  pending  error.  Humphreys  rv* 
Daniel,  Bar.  203.    Clarkson  v.  Physick,  Id.  203. 

Bail  in  the  original  action  are  not  liable  for  the  costs  -in  error.  Where  InOI  in 
where  no  bail  had  been  taken.     Yates  v.  Doughan,  6  T.  R.9B8.  ^5^5,1?^^* 
but  the  reason  assigned  arguendo  this  case,  seeuie  to  be  too  exten-  co»u  In  enor* 
sively  stated,  viz.  that  when  a  defendant  brings  a  writ  of  error,  be 
puts  in  other  bail,  to  whom  the  plaintiff  may  resort  for  the  costs 
of  the  writ  of  error;    and  if  that  were  the  reason  or  pcinciple 
upon  which  the  court  decided,  as  the  report  would  seem  to  imply, 
ii  will  follow  that  the  bail. would  have  been  liable,  if  there  had 
been  no  bail  in  error,  which  decision  upon  such  a  principle  the 
older  cases  cited  in  the  argument  by  no  means  warranty  for  by 
them  it  appears  to  be  explicitly  determined  thai  the  bail  in  tha 
original  action,  whether  there  be. bail   in  error  or  not,  are  not  * 

liable  to  the  costs  in  error.  See  1  Rol.  Abr.  335.  **  Baile," 
pL  15.  Penruddock  v.  Errington,''  Cro.  Eliz.  5d7.  Smith  v.  Faldo, 
Cro.  Jac.  636. 

HA.  being  arrested  by  B.  on  process  of  C.  P.  give  bail  to  the  As  to  costs  to  be 
sheriff,  and  before  the  return  of  the  writ,  being  arrested  by  C.  is  P****  by  baU  oa 
committed  to  the  Fleet  prison ;  after  which  B.  takes  an  assign- 
oitnt  of  the  bail  bond,  and  proceeds  thereon,  the  court  will  stay 
such  proceedings,  but  will  not  make  B.  pay  costs,  for  they  will 
not  try  upon  affidavit,  whether  he  knew  or  not  that  A.  was  in 
custody,  but  will  consider  him  ignorant  of  that  fact,  unless  notice 
of  surrender  has  been  regularly  given.  Harding  v.  Heunamj 
3jB.^P.  «32. 

After  due  notice  of  render  of  the  principal,  all  further  proceed- 
ings against  the  -bail  shall  cease,  JS.  G.  2.  1  Atm^  Byrne  ^ 
Aguilar,  3  East^  306;  and  it  was -held-  in-this^case  th^t.tfae  no»* 
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payment  of  costs  of  proceedings  against  theoi^  did  not  sopene^e 
the  express  direction  of  the  rule,  ^nd  see  Dawson  v.  Shuter, 
T.  26  G.  111.  K,  B.  Bartrum  and  others  v.  Howell,  T.SlG.  HI. 
K.B.  1  Tidd,  559.  Smith  v.  Lewes,  16  East,  168,  9*  CresWl 
t?.  Hern,  1  M.  ^  ^J.  742. 

But  ify  upon  a  /eturn  of  non  eei  inventus  to  the  ca.  ta.  the 
plaintiff  proceed  against  the  bail,  and  deliver  a  declaration  con- 
ditionall^y  the  costs  thereon,  as  well  as  the  costs  of  the  original 
action,  mast  be  paid,  althoii^h  the  bail  tendered  the  original 
damages  and  costs  before  the  end  of  eight  days  from  the  return 
'  of  the  ca.  $a.  within  which  time,  by  the  practice  of  the  court, 
they  might  have  discharged  themselves  by  surreoderiiiffi  their  prin- 
cipal. Perigal  v.  Mellish,  5  T.  R.  363.  The  like  in  C.  P.  though 
the  sunender  take  place  within  the  four  days  after  the  return  of  the 
ca.  sa.  allowed  by  the  practice  of  this  court.  Abbott  v.  Rawlej, 
SB.Sf  P.  13.  Ace.  Hughes  v.  Poidevin,  15  EaU,  254.  But  in 
this  case  the  proceeding  against  the  bail  was  by  action^  on  the 
recognizance.  But  see  Smith  v.  Lewes,  16  Eatif  148 ;  and  the 
^  court  referred  to  the  rule,  1\  1  Jnn*  consequently  the  authority  of 
the  cases,  where  the  render  had  been  made  in  time,  and  notice 
given,  and  yet  that  costs  were  ruled  to  be  paid  on  motion  to  stay 
proceedings  seems  to  be  doubtful. 

The  distinction  to  be  borne  in  mind  in  these  cases  seems  to  be, 
that  in  some  of  them  the  bail  not  having  rendered,  applied  within 
the  time  they  might  have  rendered  after  the  return  of  the  ca,  sa. 
to  pay  the  original  debt  and  costs,  without  the  costs  of  the  action 
on  the  recognisance. 

But  where  the  render  takes  place  within  the  time  limited  after 
the  return  of  the  ca.  ea.  it  seems,  from  the  last  determinations,  that 
the  bail  are  not  liable  to  the  costs  of  the  action.  See  also  i>aw-* 
eon  V.  Shuter,  1  Tidd,  659  $  Bartrum  v*  Howell,  Id. 

PRACTICAL  DIRECTIONS,    K.B. 

The  principal,  eiiher  tehmiaribf  er  bu  comsiruinif  being  in  ike  cus- 
iodjf  of  the  baiip  iitobe  taken  to  a  judge e  ekambere^  wkeee  derk  nud^ 
ent  a  oommittitnr  and  eurrender,  eee  tit.  Com  if  ittitur,  post,  agrees 
abfy  to  R.  6.  £.  8  G.  III. 

It  i$  mual  to  write  under  the  eemmitment,  the  eiage  of  the  cauae  at 
which  the  eurrender  wae  made;  namely,  if  before  declsra/ton,  add  the 
earn  ewom  to  on  arrest;  if  after  dedaration,  in  addition  to  the  sum 
sworn  tOf  add  "  declaration  filed^*  or  **  delivered^  as  the  case  mag  be, 
or  "  issue  joined^  or  **  interlocutory  judgment  signed,^  whether  after 
jfinal  judgment,  if  in  debt,  the  debt  and  damages,  and  if  in  other  cases, 
add  tiie  quantum  of  damages. 

The  defendant  is  then  delivered  to  the  custody  of  the  tipstaff,  who 
conveys  him  to  the  Kite's  Bench  prison ;  pay  clerk  9s.  6d. ;  tipstaff  6s, 

€Hve  notice.  Form,  No.  1,  agreeably  to  the  late  case.  In  the  matter 
4f  Salisbury,  6  B.  &  A.  200,  immediately,  since  the  surrender  is  only 
good  from  the  time  of  notice.  The  King  v.  London,  (S^erifiiS  1  Price, 
898.  But  if  given  before  the  rising  of  ike  court  on  tke  day  of  reader,  it 
U  time  enough.  Per  Cur.  H.  20  6.  llL  K.  B.  1  Tidd,  812.  Wigfine 
V.  A^giAeiii,  0  East,  689,    4fM<  m  2  SmMl^' 242. 
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Make  ajfidavii  of  due  tervice  of  such  notice:  take  Mme  to  the  judg^e 
derk  or  filazet^  K.  B.  in  whote  pouestian  the  bail  piece  remainip  who 
detivers  the  bail  piece  in  retwm  for  the  affidavit  of  the  eerviee  of  the 
Mf  ice  of  render. 

Then  apply  to  the  nuxrshai  of  the  King^t  Bench  primm  for  hie  oer- 
tificaie  that  the  defendant  ii  in  his  autody;  pay  for  the  $ame  8«.  Od.; 
the  Hpetaff  generally  brings  this  with  him  from  the  prison,  so  that  ap* 
plication  may  be  made  to  Attn. 

The  master  thent  on  application  for  that  purpose^  and  producing  the  Entry  of 
baU  piece  and  certificate^  which  last  he  keeps  aikd  files,  enters  an  rstmr. 
exoaeretnr  on  the  bail  piece;  pay  2s,  4d. ;  the  bail  piece  is  to  be  filed 
with  the  signer  of  the  writs;  see  Table  of  OflSces,  pay  4d, 

Tike  next  and  last  step  is  to  enter  the  committitar  and  swrrender  im 
the  marshaVs  book  at  the  office  of  the  clerk  of  the  jndgments. 

This  entry,  before  a  late  case,  was  said  to  be  very  important ;  wUil 
it  were  dufy  made  the  marshal  would  not,  it  was  said,  be  liable  in  ease  of 
escape,  bat  the  bail  would  remain  Hable.  Watson  ▼•  Sutton,  1  SallL 
272.  1  SeL  172.  who  dtes  6  Mod.  238,  But  it  has  now  been  ruled, 
that  to  make  a  perfect  render  this  entry  is  unnecessary.  The  King  r. 
Middlesex,  (SherijT )  2  B.  &  A.  607. 

If  the  defendant  be  in  custody  of  a  sheriff  or  other  gaoler  at  the  time  If  ilie  dd 
of  ike  intended  render  at  the  suit  of  another  plaintiff,  or  otherwise,  f  Ae  be  la  eottody. 
proper  application  is  by  a  habeas  corpus,  which  title  see,  to  be  directed 
to  the  skeriff  or  gaoler  to  bring  the  defendant  before  a  judge,  returnable 
immediately,  in  order  to  render  him  in  discharge  of  his  baiL  And 
where  defendant  is  in  custody  on  criminal  process,  see  the  cases  cited, 
page  245,  ante. 

Lodge  the  habeas  corpus  with  the  sheriff  or  gaolet;  he  will  thereupon 
bring  the  defendant  to  a  judge^s  chambers^  and  the  same  steps  are  there" 
upon  taken  as  above  mentioned;  the  habeas  corpus  («ee  R.G.  T.  3  Ann.) 
is  left  with  the  judge,  who  signs  the  return  thereof,  and  a  note  of  suck 
service  made  out  by  the  judges  clerk  is  deUvered  over  to  the  gaoler ;  a 
tipstaff  conveys  the  defendant  to  the  Kina*s  Bench  prison  in  like  manner  Wheie  ia  laiMi 
as  before;  fees  the  same;  or  in  case  of  the  defendant  being  in  other  nal  costodj, 
cuttoS^  on  a  ckarge  (^felony,  ke  is,  as  is  above  mentioned^  page  245, 
committed  to  the  custody  of  the  marshal  pro  formifiL,  and  then  re<omr 
mitted  to  the  custody  from  whence  he  was  removed  by  tke  habeas 
corpus. 

PRACTICAL  DIRECTIONS,    C.  P. 

These  are  much  more  concise  in  this  court,  from  the  exoneretur  being 
entered  in  thefilazer's  book  by  the  judge ;  for  this  purpose,  request  the 
filazer  to  attend  tke  judge  at  tke  same  time  witk  the  defendant,  wko  is 
then  delivered  to  a  tipstaff,  and  conveyed  by  kbn  to  tke  Fleet ;  payfilaxer 
Is.  4d.;  tipstaff  6s. ;  In  tke  matter  of  ^Salisbury,  6  B.i&  A.  206 ;  judges 
clerk  ISs. 

Notice  of  tke  surrender  must  be  given  to  tke  plaintiff's  attorney,  but 
no  affidavit  is  necessary. 

6ut  if  tke  action  fo  by  bill  or  by  aitackment  of  privilege,  tke  derk 
of  tke  dockets  must  be  requested  to  attend  tke  judge  with  the  bail  piece, 
and  tke  exoneretur  it  entered  thereon  instead  of  in  the  filazei^s  book: 
in  this  case  pay  Is.  4d. ;  tipstaff  Qs, ;  judge's  clerk  16«. 

Give  notice  as  by  original',  but  no  affidavit  is  necessary. 

Tke  time  of  tke  day  of  the^  defendant* s  surrender  was  ordered  to  been" 
iered  by  the  filazer;  this  was  to  enable  the  court  to  determine  wketker 
the  render  were  made  sedente  curia.    Ling  r.  Woodyer,  Bar*  69. 
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p.,me«t  of  CO.U  of  pr^f  TrtU^SW  / 
Sn„r«.  d««:Uon  of  *«  rule      A^  -  W  r 


wbrre 


:2['^^' 


^^rt  »•«• 


/ 

/ 
/that 

/urswed 
the  de- 


cause.) 
render  hini- 
.itted    by  the 
larsbal  of  the. 
e day 

(Attomey.) 

JT IJ!!' lite^eT^'Ae  pn  "  y  "  (Title  cauu^ 

%^'^-£:  proceed-/  ^;'  -.  Ae\ttorne,  for^^ pl-«ff 

coort  referred  to  th-  •        '       "«"«»*;_"  **  *"**  ""^  ^ 

the  cases,  where  -em -—  ^ ^. 

gWen,  and  jet  '  (Signed) 

"^rr        THE  FORMS,  a  p. 
that  in  SOP      ^  the  same,  wUatit  mutandu, 
the  time      '  .  . 

•"^A»**      rVnkroptcv.  Cognovit.  jk«/. 

P  /V,  4«/e-    ^** "  *  *  7 ii      ,   1  n7    riled  oaee  209,  ante. 
th    ^-'ciell  «.  Co;«' J  f^-^iJe  ;  ig-nen^hich  has  been 
'        '^■o  g«M«nd  for  *"*•*.  .41  V^r«.nted  a  composition 

*2^  defendant,  and  ™*P*^"®7„r|:„^^  without  the  kno«lcdg» 

iS^^'T.lTri"Aw"Sn«^isTlM«r.A.«50. 

ZconseM  of  the  bail.     BncKWooa  ^'  »       jj^^ »«««/«,  »"• 

"And  «her,s  the  bail  might  »»•«:  "PP'^^Jj  «  Mot?.   D«"»y  t^- 

^„rt  refused  to  interfere  ""T*"  >'•    "*s  C      »""  ^^  *'  "*' 

Set.  2M<.r.A.37.    ^\^:«±^Z^-^^rn.iei  .hit  bail  to 

.s  here  reported,  it  appean  *  J  *«  ~'J;  "g  g.  HI.  c  l2»- »-.8- 

the  sheriff  were  not  sureues  withm  the  8»»1  ^  "    ^gj  by  his  bail, 

•     IS  consequently  that  where  the  ?"»«?»» J"  ^^^f  Jpon  siicb 

who  had  paid  the  debt  after  h«  b'-J^P^^'J"  ^^^^^  Aai  under 

arrest  we«  not  enuUed  to  be  exonerated,  on  «^e  poun  ^ 

this  act  they  might,  as  soreUes,  prove  the  amount 

paid  by  them.  ,  r  .i,.  u.:i  in  a  recog- 

^  Misnomer  of  a  christkn  name  of  one  of  the  bail 

nizance  is  fatal.     1  /.  B.  Moore,  1«>-  .  ^i^tn  in  ^ 

Where  there  is  a  material  variance  .^t««?«  **  "^  JJu.  vet  lb. 

^rit  and  the  declaration,  the  ?^^'9f,Z}^L^i^'«^'^ 
court  will  not  on  that  ground  set  aside  the  proceed^s  I 

larity.     Per  Cur.  M.  43  G.  HI.  K.  B.  1  ^'.^'f^^iUH 
.      But  wiwice  between  affidavit  and  declaration,  the  aft«»    ^^^ 
«ii •  biU  for 583/.  n$, 6d. the  declaration  f^'^^l"'  [7, -^  s,6i9' 
«o.gHHipd  f^r  dischpirgmg  bail.    Gould  r.  Logttte,  1U«. 


A  capias  quare  clausum  /regit  issued  against  ^.  ancl  6.  ^i(h  an 
ac  etiam  in  debt^  upon  which  j§,  was  arrested,  a  special  original 
in  debt,  a  vapkts  alias  and  pluries,  and  writs  of  exigent  issued 
against  both,  and  B,  was  outlawed  on  the  ^dd  October;  after 
which  a  declaration  in  debt  on  the  original  was  delivered  against  A» 
only,  entitled  of  Trinity  term :  Held,  that  the  bail  were  not  entitled 
to  be  discharged  on  a  motion  for  that  purpose  upon  the  ground  of 
a  variance  between  the  declaration  and  the  process  upon  which  the 
defendant  was  arrested.  Gent  and  Another  v*  Abbott,  8  Taunt. 
304.  ' 

Bail  are  discharged  if  plaintiff  do  not  declare  in  time,  and  obtain  Not  declariag  ia 
no  rule  to  declare.     1  Chit.  R.  281.  n.  princ"S!"'' 

Where  one  of  the  king's  yeomen  of  the  guard  had  been  arreted  ^^.j  „^^' jj^ 
without  leave  from  the  Lord  Chamberlain,  by  process  issuing  out  charged, 
of  the  Palace  Court,  and  that  court  had  refused  to  discharge  him 
out  of  custody,  on  filing  common  bail,  bail  above  was  put  in  and 
perfected  in  that  court,  and  after  interlocutory  judgment  signed, 
the  defendant  removed  the  cause  into*  K.  B.  by  habeas  corpus^  and 
put  in  and  perfected  bail ;  under  these  circumstances  the  court 
refused  to  order  an  exoneretur  to  be  entered  oa  the  bail  piece. 
Sard  V.  Forrest,  1  B.  A  C.  139. 

But  where  the  bail  may  expect  costs,  the  applicatioii  for  relief  No  delay  <n  imik- 
must  not  be  delayed,  for  wliere  A.  sued  out  a  ca.  sa.  against  B.  "«  applicalioB, 
who  liaving  put  in  bail,  became  bankrupt  and  obtained  his  cer*    , 
tificate  ;  and  A.  in  about  two  months  afterwards  isigned  an  agree- 
ment to  accept  a  composition  from  B,  provided  all  bis  creditors 
would  accept  the  same;    a  few  days  after  the  signature  of  the 
agreement  by  A»  he  levied  an  execution  on  B.'s  bail :  Held,  that 
the  ca,  sa,  against  the  principal,  and  all  the  proceedings  against  the 
bail  must  be  set  aside ;  but  that  as  the  bail  had  so  long  delayed 
their  application,  they  could  only  be  relieved  on  payment  of  costs. 
Tliackeray  t?.  Turner,  8  Taunt.  89.     S.  C  1  J.  B.  Moore,  «7- 

The  principal  offered  to  surrender  on  the  13th  May,  -but  the  Where  oa  other 
]plaintiff  gave  him  time,  and  dispensed  with  the  surrender,  on  an  C<^*»><1** 
uiiderstauding  that  tlie-bail  should  continue  liable.  On  the  11th 
Juoie,  the  bail,  ignorant  that  the  defendant  had  offered  to  surrender^ 
signed  an  agreement  to  continue  liable,  the  principal  always  de- 
claring himself  ready  to  surrender ;  but  in  Trinity  vacation  the 
plaintiff,  without  notice,  issued  proceedings  against  the  bail,  re- 
tamable  in  Michaelmas  term.  On  the  29tb  October,  the  principal 
obtained  his  certificate  under  a  commission  of  bankruptcy :  Held, 
that  the  bail  were  discharged.  West  v.  Ashdown  aud  Palfrey,  Bail 
•of  Price,  \Bii9g.  1 64. 

The  bail  to  the  sheriff  are  discharged  by  the  defendant's  giving  GWlag  eogna^oS^ 
a  cognovit  for  payment  of  debt  and  costs.    Farmer  v.  Thorley, 
^  B.SfA.9\.  • 

The  piaintjfl^  after  final  judgment,  having  taken  bills  payable  at  Diseham  when 
*a  future  day  in  satisfaction  of  the  debt,  the  court  discharged  the  ^^  tMkea. 
trail  on  payment  of  ^osts ;  though  the  application  was  not  made 
till  the  fourth  term  after  judgment  signed.     Willison  v%  Wfaitaker, 
42  Matsh.  S8S.     7  TauM.  53.  S.  C. 

Principal  became  bankrupt,  and  on  the  sliaie  day  that  hb  ob-  Wherein  case  of 
taioed  his  certificate,  but  before  the  rising  of  the  court  on  Aat  ^"P^'g^Jl^y  ^ 
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4aj,  before  tfaej  could  be  fixed ;  and  on  payment  of  coats,  the 
court  entered  an  exoneretur  on  the  bail  piece.  Johnson  «•  linsey, 
2D.SfR.  38o.  1  B.  Sf  C.  247.  S.  C.  And  see  Thackeray  v. 
Turner,  cited  ante,  page  253. 

Yet  where  defendant  became  bankrupt  before  the  stat  4^6^111. 
c.  121.  i*  14.  and  the  plaintiff  proved  his  debt  under  the  commis- 
aioUf  but  did  not  otherwise  proceed  under  it,  the  court  held  that 
the  bail  were  liable,  though  the  plaintiff  had  lain  by  two  years 
before  he  brought  his  set.  7a.  against  thetn.  Hill  r.  Simpson, 
bail  of  Jackson,  H.26G.ni.  K.B.  I  Tidd,  317;  butseeAyleU 
V.  Harford,  2  BL  R.  Idl7«    See  title  Election,  post. 

If  after  bankruptcy  and  certificate,  proceedings  are  taken  against 
the  bail,  the  court  will,  on  motion,  relieve  them»  and  will  not 
direct  an  issue  to  try  the  fact. of  the  bankrupt's  being  a  .trader; 
the  certificate  by  statute  5  G.  il.  c.  30.  s.  ?•  &  13.  being  made 
sufficient  evidence  of  the  trading,  &c. 

But  no  exoneretur  having  been  entered  on  the  bail  piece,  auch 
relief  was  granted  only  on  payment  of  costs.  Harmer  i;.  H agger, 
IB.  if  A.  332. 

The  court  will  not  relieve  the  bail  of  a  bankrupt,  who  are  fixed, 
between  the  signature  of  the  bankrupt's  certificate  by  his  creditors 
•  and  the  commissioners,  and  the  time  of  the  allowance  of  the  cer- 
tificate by  the  Lord  Chancellor.  Stapleton  v.  Macbar,  7  TamU. 
589*  Semble,  that  a  bankrupt's  certificate  has  no  relation  back  to 
any  earlier  period  than  the  Lord  Chancellor's  allowance  thereof. 
Id.fb. 

And  wbere  the  bail  seek  to  be  exonerated,  from  the  defendant's 
having  become  bankrupt  and  obtained  his  certificate^  the  court 
will  direct  an  issue,  for  the  purpose  of  trying  whether  the  certificate 
were  obtafned  fairly  or  not.    Woolcot  v.  Leicester,  6  Tauni.  75. 

The  court  will  not  order  an  exoneretur  to  be  entered  on  the  bail 
piece,  on  the  ground  of  the  defendant's  having  obtained  his  certificate 
in  Ireland,  but  will  dbrect  an  issue,  in  order  to  ascertain  the  cir^ 
cumstances  under  which  the  original  debt  was  contracted.  Bam- 
field  V.  Anderson,  5  J.  B.  Moore,  331. 

A  plaintiff  having  obtained  bail  to  his  action,  sued  in  equity  for 
the  same  cause,  and  being  put  to  his  election  by  the  Court  of 
Equity,  elected  to  proceed  there,  and  a  perpetual  injunction  went 
not  to  proceed  at  law  :  Held,  that  this  was  no  ground  for  discharge 
ing  the  recognisance  of  the  bail.  Horsley  v.  Walstab,  7  Tauni. 
236. 

And  if  a  plaintiff  swear  positively  to  a  bailable  cause  of  action, 
the  court  will  not  try  upon  affidavits  whether  the  transaction  be 
such  an  one  whereon  no  legal  debt  can  arise.  -  Id.  ib. 

BAILIFF.    See  title  Arrest,  page  89,  ante. 

Of  this  officer  somewhat  hatti  been  said,  page  89f  ante.  In- 
deed, much  of  the  titles  Arrest,  Bail,  Bail  Bonb,  Escape, 
Execution,  Extortion,  Gaoler,  SHSRirF,  &c«,  more 
or  less  involve  his  functions,  ultimate  liabilities,  &€• 

In  addition  to  what,  under  those  and  other  titles  appropriste 
to  the  office  and  di|ty  of  sheriff,  will  incidentally  be  found,  it . 
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ahovid  leein  OMfol  to  mention  a  few  modem  decisions 
Bailiff.  * 

A  sheriff's  oflker  is  not  liable  to  the  penalties  of  the  statute  ^ 

S2  G.  II.  c  28.  1.  1.  for  carrying  a  defendant  b  execution  to  pri« 
SOD  nirithin  twenty-four  hours  [after  caption],  that  clause  only 
relating  to  penona  arrested  on  mesne  process.  Evans  t^.  Atkins^ 
4r.fi.  555.. 

Where  the  bailiff  had  forborne  to  arrest  a  defendant,  upon  his 
promising  to  put  in  good  bail,  and  afterwards,  on  hearing  that  such  « 

bail  would  not  be  forthcoming,  be  cannot  put  in  bail  without  the 
consent  of  the  defendant ;  and  then,  accompanied  by  the  bail  so  put 
in,  take  the  defendant  into  custody  the  day  before  the  defendant's 
tiflM  for  putting  in  bail  expired.  In  this  case  the  court  discharged 
the  defendant  and  made  the  bailiff  pay  costs.  Taylor  v.  Evans, 
1  Bit^.  367. 

See.  Atkinsonr  v.  Jameson,  5  T»  R.  25.  Alkinson  v.  Matteson^ 
£T.ii.  172. 

The  apparent  difference  between  the  decisions  in  these  two  cases 
might  create  some  doubt  as  to  whether,  after  a  voluntary  escape, 
the  bailiff  might  re-take  the  defendant  on  mesne  process,  before 
the  retoni.of  the  writ{  but  the  reasoning  of  the  court  in  Atkinson 
o.  Matteson,  cited  above,  aa  well  as  what  I  believe  is  the  practice, 
ieems  cotKlusive. 

It  has  been  mentioned,  antif  page  89»  that  appointing  a  special 
bm^f  discharges  the  sheriff.  And  see  Porter  v.  Viner,  1  CAi^.  R. 
613.  n.    Pallister  cr.Pallister»  id.f6. 

BALLOTINQ  ACT.    See  title  Juby,  |HW^ 

BANK  OF  ENGLAND.  See  title  IkspectioN  of  Books, 
post. 

BANK  NOTE.  Cannot  be  taken  in  execution.  Fraitcis  v.  Nash, 
Ca.  temp,  Hardw.  53. 

See.  titles  Affidavit  op  Debt,  page  12,  ante.  Tbndbb, 
post. 

Whether  to  negative  the  tender  on  bank  notes  be  now  necessary 
may  be  well  doobiful.  I  should  think  the  clause  may  be  altogether 
now  omitted  in  the  affidavit  of  debt. 

BANKRUPT.  Points  relating  to  bankrupt  and  bankruptcy  fre- 
quently occuning  in  the  progress  of  a  suit,  it  may  be  eipedient  to 
notice  some  of  the  more  modem  cases,  wherein  bankrupt  and 
bankruptcy  appear  to  be  connected  with  practice. 

It  seems  that  the  proving  a  debt  under  a  commission,  is  an  As  to  what  shall 
election  by  the  creditor  within  the  sUtute  49  G.  III.  c.  121.  *.  14,  ^J**^^  ^^' 
which  deprives  him  of  his  remedy  by  action  against  the  bankrupt  ce^'agaiiuc''^ 
in  the  cases  excepted  in  the  statute  5  G.  II.  c.  SO.  s.  9*  SM.Sf  baaknipt. 
S.  78. 

The  proving  a  debt  under  a  commission  of  bankruptcy  issued 
against  a  person  who  had  before  compounded  with  his  creditors, 
and  whose  estate  under  the  commission  had  not,  nor  would  produce 
Ids.  in  the* pound,  but  who,  before  he  became  bankrupt,  paid  the 
creditors  with  whom  be.  componnded  the  full  amount  of  theiv 
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debts,  was  held  to  discharge  the  bankni|ity  in  respect  of  his  fature 
estate  and  effects,  from  an  action  for  tiie  debt  so  proved.  Read  v, 
Sowerby,  S  M.  ^  S.  78. 

Where  a  bankrupt  brought  trespass  agaitast  the  messenger,  and 
was  nonsuited,  but  the  validity  of  the  commission  was  not  fully 
tried,  and  afterwards  brought  trover  against  the  assignees,  held  that 
he  should  not  be  compelled  to  give  security  for  costs,  semble  aliterf 
if  the  validity  of  the  commission  had  been  once  fully  tried.  Kennet 
V.  Duff,  2  Smiih,  ^23 ;  yet  >where  an  uncertificated  bankrupt 
brought  an  action  for  the  benefit  of  his  assignees,  the  court  re- 
quired security  for  the  costSL  See  1  Chit.  JR.  276.  n. ;  but  Lord 
Kenyan,  C.  J.  said  it  was  not  intended  that  an  uncertificated 
bankrupt  should,  in  all  cases  be  required  to  give  such  security 
Webb  V.  Ward,  7  T.  £.  2g6 ;  therefore,  where  ja  bankrupt  sued 
for  earnings  since  his  bankruptcy,  he  was  not  held  compellable  to 
give  such  security.    Cohen  v.  Bell,  T.  44'  G.  111.  1  2'idd,  553. 

Nor  where  the  plaintiffs  were  bankrupts  and  in  prison.    Anon. 
2Tatini.6l. 

A  bankrupt,  under  certain  circumstances,  is  privileged  from 
arrest f  but  in  order  to  be  protected,  he  must  make  an  acttnl  sur- 
render. See  title  Arrest,  page  91,  ante.  Kenyon  p.  Soioman, 
I'Cou^p.  156;  and  if  afterwards  arrested,  and  giving  the  officer  a 
copy  of  the  summons  or  notice,  under  the  bands  of  the  cooimis- 
eioaers  or  assignees,  be  shall  be  disdiarged,  and  if  detained,  the 
oJKcqr  13  to  forfeit  to  the  bankrupt  5L  per  diem.    Stat.  30  G.  11. 

C  %j\J.  s.  %}.  • 

A  bankrupt  shall  not  be  held  to  bail  on  a  promise  made  sub- 
sequently to  his  certificate,  to  pay  a  debt  due  before  his  bank- 
ruptcy. Bailey  v.  Dillon,  Burr.  736.  Bat  see  Drew  p.  Jefferies, 
H.  260.  III.  K.  B.  1  Tidd,  231.  But  an  action  will  lie  on  such 
promise.  Burr.  736.  The  commission  should  he  unimpeachable. 
Fbwiey  r.  J'on^,  1  JB/.jR.  725.  Martin  v.  O'Hara,  CoiFp.823; 
and.  the  certificate  fairly  obtained.  Robson  v.  Calye,  Doug.  228  ; 
and  tee  Peers  v.  Gadderer,  IB.S^C.  1 16. 

Commissioners  of  bankrupts  cannot  give  a  bankrupt  a  protec- 
tion for  an  unlimited  period  of  time,  in  order  to  enable  hioi  to 
make  a  full  discharge  of  bis  estate  and  effects.  Claughton  v.  Leigh, 
1  B.  ^  C.  652. 

Bttt  a  bankrupt  having  escaped  out  of  the  custody  of  the  mar- 
shal, and  being  at  laiige,  surrendered  to  a  commission  subsequently 
issued,  and  receives  the  protection  conferred  by  stat.  5  G.  II.  c.SO. 
s.  5.  Held,. that  be  may,  notwithstanding,  be  taken  and  detaioed 
'  iq  custody  by  the  marsbal.  Anderson  v.  Hampton,  1  B.SfJ^ 
-308. 

Where  a  warrant  of  commitment  by  commissioiiers  of  baok- 
nipts,  after  setting  out  the  issuing  of  the  commission,  the  adjudica- 
tion of  bankruptcy,  &c.  stated,  as  the  ground  of  commitment,  that 
the  bankrupt,  being  brought-  before  them,-  and  they  having  pro- 
posed to  adimiiiister  an  oath  to  him,  be  re&iscd  to  be  sworn,  or  to 
give  aa  account  of  his  property :  Held,  that  such  warrant  was 
legal,  and  that  it  is  not  necessaiy  in  it  to  set  out  any  specific 
question  in  such,  case ;  for  this  is  a  .refiusd  to  answer  all  possible 
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questions  which  can  be  suggested  :  Held  also,  that  after  the  issuing 
tiie  urit  of  habeas  corpus,  and  before  the  return  of  it,  the  cum-* 
nissioners  may,  if  necessary,  make  a  fresh  warrant,  stating  more 
fully  the  cause  for  detaining  the  bankrupt. in  custody,,  and  that 
such  warrant  may  by  words  of  reference  incorporate  the  formal 
parts  of  the  first  warrant :  Held  also,  if  both  warrants  are  defec- 
tive in  form,  the  court  will,  if  a  substantial  cause  of  commitment 
appear,  re-commit  the  bankrupt  ex  officio  :  Held  also,  that  a 
couioiitment  by  a  justice  of  the  peace,  under  5  G.  H.  c.  30:5.  14, 
of  the  bankrupt,  *'  until  he  shall  be  discharged  by  due  course  of 
law/'  is  bad.    Ex  parte  Page,  1  B.SfJ.  568. 

Where  the  plaintiff  had  petitioned  for  a  sequestration  in  Scotland 
against  the  defendant,  this  was  holden  not  to  be  a  sufficient  cause 
for  discharging  him  on  common  bail.  Carruthers  v.  Parkin, 
H.  41  G.  HI.  K.  B.  1  Tidd,  228. 

The  court  will  not  discharge  a  defendant  on  entering  a  common 
appearance,  on  the  ground  of  his  having  become  insolvent  and  ob- 
tained his  certificate  at  Newfoundland,  under  the  49  G.  Hi.  c.  27* 
s.  8.  but  will  leave  him  to  plead  his  certificate  in  bar.  Philpots  v. 
Reid,   1  J.  B.  Moore,  244. 

The  two  months  lying  in  prison,  and  on  which  a  commission  of 
bankrupt  may  issue,  are  lunar,  and  the  day  of  the  arrest  is  to  be 
considered  as  the  first  day.  Glassingtou  r.  Rawlins,  3  East, 
307. 

Generally  the  bankrupt's  certificate  is  a  bar  to  any  action  com-  To  what  cttuA* 
menced  on  account  of  a  debt  or  cause  of  action  subsisting  before,  ^^^^  ^  ^^» 
or  at  the  time  of  the  bankruptcy,  but  by  atat.  49  G.  HI.  if  assignees 
become  bankrupt,  and  have  100/.  of  former  bankrupt's  estate  in 
their  hands,  their  certificate  shall  be  no  bar;  the  person,  tools, 
goods^  and  furniture  of  such  bankrupt  assignees  are,  however,  not 
hable. 

Cognovit  given  in  an  action  for  a  debt,  interest,  and  costs,  in* 
cprred.after  a  secret  act  of  bankruptcy,  is  discharged  by  bank- 
ruptcy and  certificate.     Vansandon  v.  Corsbie,  1  Chit.  R.  16. 

Where  debt  exists  before  bankruptcy,  the  interest  and  costs, 
even  of  a  writ  of  error  accruing  afterwards,  are  discharged  as  vfell 
as  the  debt,  but  where  no  demand  is  for  damages,  certificate  is  no 
bar.  Id.  ib. 

In  such  cases  the  defendant  should  plead  the  certificate,  which  Where  certificate 
if  he  neglect  to  do,  be  may  be  arrested  on  the  judgment  obtained  ^  ^  pl^dcd. 
against  birti.     Coombes  v.  Blackall,  1  Str.  477. 

But  a  general  plea  of  bankruptcy  must  be  delivered  and  not 
filed ;  but  on  affidavit  of  merits,  th^  court  set  dside  judgment 
Sign^  for  want  of  plea  on  terms.  Henderson  v.  Sanson,  1  Chit.  R. 
225. 

If  the  certificate  be  not  obtained  until  after  judgment,  whether  Where  certificate 
in  the  original  action  or  after  error  brought,  the  same  must  be  not  obtained  tiU 
verified  by  affidavit,  and  on  application  made  to  a  judge  in  vacation,        ^  judgment* 
or  td  the  eourt,  in  term  time,  the  persop  will  be  discharged.  Gra- 
ham, r.  Benton,  1  fVils.  41,  but  not  the  goods,  if  the  levy  were 
made  before  certificate  allowed.     CaUan  v.  Meyrick,  1  T.  R^3Gi^ 
See  ftlso,  sUt.  5  G.  ll.  c.  30.  s.  13. 
VOL.  1.  *  •       R  - 
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BANKRUPT,  Effect  on  Bail  Bond;  On  Execution;  Cases. 

Where  the  bankrupt  is  clearlj  entitled  to  his  discharge,  the  court 
on  motion^  or  a  judge  on  summons,  to  avoid  circuity,  have 
ordered  an  exoneretur  to  be  entered  on  the  bail  piece,  without  the 
form  of  a  regular  surrender  by  his  bail.  1 «/.  B.  Moore,  457 ;  hut  >ee 
8  East,  609.  And  this  was  allowed  on  motion  in  the  King's  Bench, 
where  the  certificate  was  not  obtained  till  after  the  return-day  of 
the  capias  ad  satisfaciendum,  Cleveland  v,  Dickenson,  Bail  of 
Tomkins  and  Another,  E.  41  C.  HI.  K.B.  1  Tidd,  311. 

But  a  bankrupt  who  has  been  waived  or  outlawed,  and  her  per- 
son arrested  and  goods  taken  by  the  sherifF  under  a  writ  of  capias 
utiagatum,  is  not  entitled  to  be  relieved  on  summary  motion  from 
such  arrest  and  levy,  except  upon  the  terms  of  appearing  to  the 
action,  and  putting  in  and  perfecting  special  bail,  although  the 
plaintiff  had  also  proved  her  debt  under  the  commission,  and  re* 
ceived  a  dividend,  after  which  this  action  was  commenced  for  the 
balance.     Summervii  i\  Watkins,  14  East,  536, 

In  action  against  M.  P.  two  persons  became  sureties,  in  a 
bond  conditioned  for  the  payment  of  such  sum  as  should  be  re- 
covered, with  costs.  The  cause  proceeded,  and  notice  of  trial 
being  given,  the  defendant  filed  a  bill  in  equity,  and  obtained  an 
injunction,  pending  which  he  became  bankrupt.  Having  sufiiered 
a  term  to  elapse  after  obtaining  his  certificate  without  pleading  it, 
the  court  refused  to  let  him  plead  it  as  of  the  former  term,  except 
on  condition  of  dismissing  his  bill  in  equity,  and  paying  all  costs 
at  law  and  in  equity  as  between  attorney  and  client.  Duff  r. 
Campbell,  3  B.^  A.  577.  S.  P.  Hunter  r.  Campbell,  I  Chit.  R. 

731.  .  ^  .  . 

As  to  proceeding  on  bail  bond,  and  proving  the  original  debt 
under  the  commission,  and  otherwise  as  to  the  efiect  of  the  com- 
mission on  bail  bond,  see  title  Bail  Bond,  page  202|  ante. 

Bankruptcy  is  a  supersedeas  of  a  writ  of  execution.  Smallcomb 
V.  Cross,  1  Ld.  Ray,  252,  and  stat.  49  G,  HI.  c.  1.  has  provided, 
that  execution,  levied  two  months  before  the  commission  halh 
issued,  shall  be  valid :  this  is  a  most  material  alteration  of  the 
former  law  and  practice  with  relation  to  execution  levied  on  the 
effects  of  persons  who  afterwards  were  declared  bankrupts;  for  the 
commission  was  deemed  to  relate  back  to  the  act  of  bankruptcy ; 
if  therefore  the  levy  were  made  after  an  act  of  bankruptcy,  the 
assignees  might  recover  back  the  whple  levy  from  the  creditor,  who 
thus,  by  an  act  of  which  he  was  totally  ignorant,  was  defeated  of 
the  fruits  of  his  judgment,  obtained  perhaps  at  great  trouble,  and 
certainly  at  great  cost.  The  thus  limiting  the  retrospective  opera- 
tion of  the  commission,  is  certainly  not  among  the  least  wise  and 
convenient  provisions  of  this  important  act.  * 

By  another  practical  provision  in  the  same  statute,  the  commis- 
sion and  the  proceedings  under  it  are  to  be  deemed  evidence  of 
the  debt  of  the  petitioning  creditor  in  an  action  commenced  by 
and  against  the  assignees,  unless  notice  be  given  that  those  matters 
are  to  be  disputed.     See  Notice,  Form  subjoined. 

And  it  has  been  determined  that  this  notice  is  not  to  be  con- 

'    sidered  as  part  of  the  defendant's  regular  evidence  in  the  cause, 

but  may  be  proved  at  the  beginning  of  the  triaf,  and  immediately 
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puts  the  plaintiff  [party]  upon  strict  proof  of  the  trading,  petition- 
ing creditor's  debt,  and  act  of  bankruptcy.  Decharme  v.  Lane, 
2  Campb.  d£4. 

And  the  notice  may  be  served  on  the  assignee  by  delivery  to 
bis  attorney.     Howard  v.  Ramsbottom,  S  Taunt.  506. 

But  eefvice  by  leaving  the  notice  with  a  maid  servant  at  the 
dwelling-house  of  the  assignee,  is  not  sufficient  service.     Id.  ib. 

But  if  the  title  of  assignees  of  a  bankrupt's  estate,  strangers  to 
the  record,  comes  in  question  incidentally,  it  must  be  proved  in 
the  same  mode  as  before  the  stat.  49  G.  III.  c.  121.  although  no 
notice  of  contesting  the  bankruptcy  has  been  given  by  the  opposite 
party.     Doe^  d.  Mawson  v.  Liston,  4  Taunt.  741. 

Also,  that  no  action  is  maintainable  for  the  dividend  as  hereto- 
fore, but  that  it  is  recoverable  only  by  petition  to  the  Lord  Chan- 
cellor, s.  1£. 

Also,  that  bankrupts  in  custody  on  execution  may  be  brought 
up  for  examination  before  comthissioners,  s.  13. 

Also,  that  proving  or  claiming  a  debt  under  a  commission  of 
bankrupt,  is  an  election  not  to  proceed  at  law,  s.  14. 

A  bankrupt,  on  delivering  up  leases,  or  agreements,  &c.  to 
his  assignees,  is  now  discharged  from  future  breaches,  and  the 
lessor  may  call  on  the  assignees  to  elect  as  to  whether  they  will  or 
not  accept  such  lease  or  agreement,  <.  19* 

And,  lastly,  if  he  be  in  custody,  and  'the  creditor  prove  his 
debt,  the  bankrupt  may  petition  the  Lord  Chancellor  for  an  order 
that  the  creditor  may  make  election  to  proceed  at  law,  or  abide 
by  his  proof  of  the  debt. 

QiriBre,  whether  K.  B.  have  authority  to  direct  a  prohibition  to 
the  Lord  Chancellor,  sitting  in  bankruptcy  ?  Ex  parte  Cowan, 
SB.S^  A.  123. 

A  levy  under  writ  o{  fieri  facias  is  valid,  if  executed  before  Inwhat  case^f^ri 
allowance  of  certificate.  Callen  v.  Meyrick,  but  not  a  ca.  sa.  f^^^  **®*^  ^^^^^ 
1  TLJ2.  36 1.     See  also  Lister  r.  Mundell,  \B.6sP.  4^7. 

But  where  the  sheriff  took  possession  under  2l  fieri  facias,  and 
at  a  later  hour  of  the  same  day  the  defendant  surrendered  in  dis- 
charge of  his  bail,  and  afterwards  lay  in  prison  two  months,  and 
thereby  committed  an  act  of  bankruptcy,  and  by  the  statute  of 
James  was  a  bankrupt  from  the  time  of  his  afrest :  Held,  that  in 
an  actioti  by  his  assignees  to  recover  the  value  of  such  goods,  the 
court  woula  notice  the  fraction  of  a  day,  and  therefore  that  the 
sheriff  having  entered  before  the  bankrupt  had  surrendered  in 
discharge  of  his  bail,  the  assignees  were' not  entitled  to  recover. 
Thomas  v.  Desanges,  ^B.S^  B.  586. 

Trespass  will  not  lie  against  the  sheriff  for  taking  the  goods  of  Of  trespass 
a  bankrupt  in  execution,  after  an  act  of  bankruptcy  and  before  the  ■©"*•*  ^^  *^** 
iastting  of  the  commission,  notwithstanding  he  sell  them  after  the  '*  * 
issuing  of  the  commission,  and  after  a  provisional  assignment  and 
notice  from  the  provisional  assignee  not  to  sell.    Smith  v.  Milles, 
1  X  R.  475. 

And  where  A.  and  B.  were  partners,  and  A.  committed  an  act  of 
bcuikruptcy,  and  afterwards,  but  before  the  bankruptcy  of  B.,  the 
'sheriff  seized  goods  which  had  belonged  to  A.  and  B.  under  an  ex- 
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ecutioD  against  them,  it  was  held^  tliat  die  assigoees  of  A.  and  B. 
under  a  joint  coromission  could  not,  suing  as  such,  recover  A/s 
share  of  the  property  therein.  Hogg  and  Another,  Assignees, &c. 
V.  Bridges  and  Another,  8  Taunt,  200. 

If  a  sheriff  legally  take  goods. in  execution,  the  proprietor  where- 
of afterwards  becomes  a  banknipt,  and  the  sheriff  selk  at  one 
time  after  the  bankruptcy  enough  to  satisfy  both  that  executioii 
and  also  another  execution,  which  being  delivered  to  him  aftier  the 
bankruptcy,  is  void^  the  bankrupt's  assignees  may  recover  in  trover 
for  such  of  the  goods  as  were  sold  after  the  sheriff  had  raised 
money  enough  to  satisfy  the  first  execution.  Stead  and  Others, 
Assignees,  &c.  v.  Gascoigne,  8  Taunt.  5£7. 

Where  a  trader  committed  an  act  of  bankruptcy  on  the  9th  of 
November,  and  the  sheriff  took  his  goods  in  execution  on  the  I5tb, 
and  sold  them  on  the  21st  December,  and  a  commisaton  was  is- 
sued on  the  23d,  and  an  assignment  made  on  the  6th  January  fol- 
lowing :  Held,  that  the  assignees  might  maintain  trover  against  the 
sheriff,  although  he  had  sold  before  the  assignment  was  made,  as 
the  bankrupt's  property  vested  in  them  by  such  assignment  from 
the  act  of  bankruptcy  by  relation.  Lazarus  v.  Waithmao, 
5  J.  B.Moore,  313.      See  title  Sett  Off,  post. 

The  effects  of  a  bankrupt,  under  a  second  commission,  are  not 
discharged,  unless  his  estate  shall  have  paid  15s.  in  the  pound. 
And  an  action  will  lie  at  the  suit  of  a  creditor  against  such  bank- 
rupt, although  such  creditor  shall  have  signed  bit  certificate. 
FlMlpot  0.  Corden,  5  T.  R.  287. 

By  statute  49  G.  III.  «•  8.  sureties,  paying  debts  afbar  Ibe.  com- 
minion,  may  prove  them  under  it  ^  it  i»  presumed,  therefore,  thtt 
the  case  of  Paul  t?.  Jones,  iT.JK/  599»  and  several  other  cases 
that  fall  within  the  principle  of  that  decision,  will  cease  to  in- 
fluence the  practice  of  holding  bankrupts,  though  they  may  have 
obtained  their  certificates  to  bail,  or  suing  them  at  the  instance  of 
a  surety  who  may  have  made  such  subsequent  payment,  and  from 
the  operation  of  this  late  statute,  the  doctrine  laid  down  in  ChilloD 
V.  Wfaiflin,  3  fVih.  13,  both  as  to  this  point  and  that  of  bfeacbes 
subsequent  to  bankruptcy,  \ull  be  very  much  narrowed.  For  a 
case  of  equitable  liability  of  the  bankrupt  destroyed  by  this  sta- 
tute, see  Wood  v.  Dodgson,  1  M.  4r  >$•  19^* 

Where  a  surety  in  a  warrant  of  attorney,  in  order  to  diacha^e 
himself  from  his  personal  liability,  paid  part  of  tiie  debt  due  to  the 
creditor  of  a  bankrupt  who  had  proved  under  the  commisaion,  and 
thereupon  satisfaction  was  entered  on  the  record  :  Held,  that 
this  did  not  fall  within  the  49  G.  III.  c.  121.  s.  8.  4S  being  a 
payment  of  part  of  a  debt  in  discharge  of  the  whole,  and  that 
consequently  the  bankrupt's,  certificate  was  no  bar  to  au  action  by 
the  surety  to  recover  the  money  so  paid  by  him.  Soutten  «• 
Soutten,  5  B.SfA.  852.  And  see  Flanagan  v.  Watkins^  3  JB.  4r 
jI.  186.  This  judgment  has  lately  been  confirmed  in  error.  Not 
yet  reported. 

But  quare  a9  to  whether  cases  fallipg  within,  the.  principle  of 
Howis  V.  Wiggins,  4  T.  R.  714,  and  the  memorable  case  of  Cow- 
ley V.  Ounlop,  7  T.  JR.  565*  are  affected  -by  this  statttte«  And 
see  title B AIL;  where  discharged grnot,  ante. 
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Bat  the  bankrupt  will  not  be  ^iischarged  from  a  new  security  Where  bankrupt 
given  by  him  to  obtain  his  liberty  subsequently  to  his  bankruptcy,  "^^  discharged, 
before  his  certificatOy  although  he  afterwards  obtain  it     Birch  v. 
SbarJand,  1  T.  R.  715. 

A  bankrupt  having  promised,  after  his  bankruptcy,  and  before 
certificate,  to  pay  a  debt  due  before  the  bankruptcy,  indorsed  to  the 
plaintiff  two  promissory  notes  for  that  purpose :  Held,  that  his  cer- 
titicate  was  no  bar  to  an  action  on  these  notes.     Brix  v.  Braham, 

It  may  seem  that  trover  will  lie,  notwithstanding  bankruptcy  and  Trover  not  dU- 
certificate.    Parker  v.  Norton,  6  T.  R.  695.  Tamen  gwere.  ^^•^S^*  ^y  ^•'^•^ 

Costs  taxed  on  verdict  not  obtained  till  after  bankruptcy  on  a  wbere  costi  are 
previous  debt,  like  the  debt,  are  proveable  under  the  commission,  or  are  not,  prove* 
Lewis  V.  Piercy,  1  H»  BL  9Q,    So,  likewise,  costs  of  nonsuit  on  ^^^^* 
action,  brought  by  plaintiff  previously  to  his  bankruptcy,  although 
before  that  event  they  shall  not  have  been  taxed,  are  proveable 
under  the  commission.     Hurst  v.  Mead,    5  T.  R.  365.     Watts 
V.  Hart,  I  B.  SfP.  134.    See  also  Longford  v.  Ellis,  1  H.  Bl, 
29,  n.     In  the  case  of  Watts  v.  Hart,   I  B.  is  P.  134,  above 
mentioned,  C.  P.  very  much  doubted  the  principle  of  the  pre- 
ceding case  of  Hurst  v.  Mead,  5  I\  JB.  365.    But  costs  awardted 
before,    and   not   taxed    till   after    bankruptcy,    are  not  prove- 
able under  the  commission ;   the  bankrupt  remains  liable  to  be 
attached  for  the  amount  under  the  award  made  a  rule  of  court. 
The  King  c«  Davis,  9£a9/,  318.    And  it  has  been  since  held, 
that  a  debt  due  on  a  judgment  signed  in  an  action  for  davnagu 
after  an  act  of  bankruptcy  committed  by  the  defendant,  and  a  com- 
mission issued  thereon,  is  not  discharged  by  the  certificate,  though 
the  verdict  were  obtained  brfore  the  bankruptcy.     Buss  v.  Gilbert, 
^M.  4r  5.  70.    See  also  Ex  parte  Charles,  14  £ersf,  ]97»  which 
overturned  Longford  v.  Ellis,  1  H.  Bla.  29y  n.  above  cited.    See 
also  Bamford  v.  Barrell,  2  0.  4r  P*  1  •    And  it  has  at  length  been 
determined  in  C.  P.  that  if  a  plaintiff,  after  a  verdict  found  for 
the  defendant,  but  before  judgment  signed,  become  bankrupt,  the 
costs  are  not  a  debt  proveable  under  the  commission,  and  execu- 
tion for  them  may  issue  against  him,  notwithstanding  his  certi- 
ficate.    Walker  v.  Barnes,  1  Morsh,  346.     Yet  where    plaintiff 
sued  defendant  for  a  debt  due  before  the  bankruptcy  of  the  defen- 
dant, and  went  on  with  the  suit   after  his  banl^ruptcy,  and   had 
judgment,  and  defendant  obtained  his  certificate,  and  afterwards 
brought  a  writ  of  error,  which  was  non  prossed,  and  costs  of  non 
pros  in  error  awarded  against  him,  it  was  h^ld  that  the  defendant 
was  discharged  by  his  certificate  from  these  costs.     Scott  v.  Am* 
brose,  3M.S(S,  328. 

So,  likewise,  the  costs  of  scire  facias  to  revive  a  judgment,  may 
be  proved  under  the  conimission.  Philips  r.  Brown,  6  T.  Rn 
282.  Also  in  error,  ibid,  and  consequently  in  all  these  cases  the 
certificate  is  a  bar.  ibid, 

A  preference  of  a  creditor  by  a  bankrupt  under  apprehension  of  where  bankrupt 
legal  process,  however  groundless,  is  valid.    Thompson  v.  Free-  j^^y  »**«^  prc- 
man,  1  T.  fi.  155.  ^•'^^•• 

Bankruptcy  and  certificate  discharge  an  attachment  for  not  per-  Bankruptcy  an 
fvrming  an  ^ward.    Baker's  case,  «5/r.  U52.     And  so  where  «nawcr  to  award. 
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from  bankruptcy  the  defendant  is  unable  to  pay  a  sum  awarded, 

the  court  refused  an  attachment.    Anon.  K.  B.  1  Cromp.  270. 

chtdTidd,  866. 

Bnt  not  to  an  ex-  The  king  does  not  seem  to  be  barred  by  the  certificate.    The 

^^^  King  V.  Davis,  9  East,  318,  cited  ante,  p.  261.    Nor  on  extent. 

PRACTICAL  DIRECTIONS 
As  to  obtaining  Bankrupt's  Discharge  out  of  Custody. 

A  summons  to  skew  cause  why  the  bankrupt  should  not  be  dixdunged 
out  of  custody^  ke  kaving  obtained  kis  certificate^  will  be  granted  <m 
application  at  a  judge's  ckambers  of  eitker  court;  serve  copy  thereof 
an  the  pUiatiff's  attorneys  it  is  said  thai  tkis  eummanst  in  case  of  non- 
attendance,  must  be  twice  renewed;  on  the  return  of  the  first  summons^  be 
ready  witk  an  affidavit,  stating  that  the  debt  accrued  before  he  became 
a  bankrupt,  and  that  ke  kad  duly,  and  wUkant  fraud,  obtained  kis  cer- 
tificate, wkich  may  be  ready  to  be  produced.  But  if  tke  plaintiff's 
attorney  skould  not  attend^  an  affidavit  of  tke  due  service  of  tke  summons 
skould  also  be  prepared  and  sworn.  As  to  when  tke  banhipt  will  be  put 
under  terms,  see  Sumn^ervil  v.  Watkins,  14  East,  636.  aUo  cited  page 
258,  ante.    Also  title  Summons,  Forms  tkereto  subjoined, 

FORM. 

[Court.]  [Title  Cause.] 

Form  of  notice  Take  notice,  that  the  defendant  in  the  above  cause  intends  at  the 

of  intention  to      |r|g]  thereof  to  resist  and  dispute  the  yalidity  of  the  commbsioD  of 

^^ute  conmu-    jjankroptcy  awarded   and  issued  against  the  said ,  in  the 

pleadings  in  this  cause  named ;  also  the  act  of  bankmptcy  upon  which 
the  said  commission  is  supposed  to  be  founded,  and  the  petitioniDg 
creditor's  supposed  deht,  on  which  the  said  commission  is  supported, 
as  well  as  the  right  and  title  of  the  above-named  plaintiffs  to  support 
the  action  as  such  assignees  as  aforesaid  under  the  commission 
against  the  defendant  herein.  And  I  do  hereby  also  give  yon  notice, 
that  yon  will  be  required  to  prove  upon  the  trial  of  the  said  cause  the 
supposed  act  of  bankruptcy  upon  which  tlie  said  commission  is 
founded,  and  the  petitioning  creditor's  debt;  and  further,  that  you  do 
produce  upon  the  said  trial  the  said  commission,  and  all  proceedings 
whatsoever  had  or  taken  under  the  same.    Dated ,  18 — « 


To  Mr. ,  plaintiff's  attorney. 


Your's,  Ac. 


Defendant's  attorney. 


may     BANKRUPT,  ASSIGNEES  OF. 
f  "jiLi**^  *"^  Assignees  of  a  bankrupt  may  sue  in  debet  and  detinet.    Wintier 

in  Minef .  ^   Kretchman,  2  T.  R.  46. 

May  bring  a  real  And  they  may  also,  in  virtue  of  the  assignment^  bring  a  real 

action.  fl^^,^„      S^i^h  t..  Coffin,  2  H.  BL  444. 

Where  they  re-  Where  assignees  were  plaintiffs,  and  ^  sum  under  405.  was  re- 

enter nnder  40t.       covered,  the  court  gave  leave  to  enter  a  suggestion,  under  the  stat. 

22  G.  II.  c.  47.  although  it  was  objected,  that  a  court  of  con- 
science has  no  authority  to  try  a  question  of  iMnkniptcy.  Kfij 
and  another.  Assignees,  v.  Rigg,  1  B.tf  P.  11. 

So  the  statute  S9  &  40  G.  III.  c.  104.  extends  to  assignees  of 
a  bankrupt ;  and  therefore  where  a  pkintiff  as  asaigpee  recovered 
less  than  5/.,  the  court  ordered  a  auggeation  to  be  entered  on  the 
record  to  dq^ve  the  plaintiff  of  costs :  but  defendant  having  {ivc» 
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notke  of  bis  intention  to  cKspste  the  pelitiomng  creditor's  debt,  8cc. 
(which  WHS  proved  nt  the  trial),  it  was  bolden  ihiit  the  plaintiff  was 
entitled  to  the  costs  thereby  ocTcasioned ;  and  the  court  ordered  the 
SDggeation  to  be  entered  accordingly.  Ward,  Assignee,  r.  Abra* 
hams  I  B.6fJ.  367. 

Where  a  pafty  was  described  in  a  commission  of  bankrupt  as  a 
dealer  in  a  particular  trade,  and  the  evidence  of  dealing  was  in  a 
different  trade,  the  coiKt  allowed  a  new  trial,  on  the  ground  of  sur- 
prise. Hale  r.  Small  and  Others,  B  Taunt.  730.  4  J.  B.  Moore, 
415.   2B.SfB.  26.  S.  C. 

A  separate  commission  bavmg  issued  against  A.,  and  a  joint 
commission  against  A.  and  B.,  the  assignees  under  the  separate 
commission  obtained  a  verdict  against  E.,  the  court  ordered  the 
money  to  be  paid  into  court  until  a  petition,  pending  before  the 
Lord  Chancellor  to  supersede  the  separate  commission,  was  de- 
cided.   Hodgkinson  v.  Travels,  iB.Sf  C.  257. 

Where  the  plaintiff,  after  judgment  and  writ  of  error  allowed,  be-  Wb^re  usigneM 

came  bankrupt,  the  assignees  cannot  sue  out  a  icire  facias  in-  their  S*""®?  *•.•"?  '^^ 
.  1*  .i*  •11*1  .  jcfCMJ  m  their  owo 

own  nanws,  to  compel  an  assignment  of  errors  till  some  judgment  names  mitil  &c« 
be  given,  and  then  it  must  be  done  immediately  after  such  judg- 
ment ;  but  they  should  have  proceeded  in  the  name  of  the  bank- 
rupt till  judgment.     Kretchman  v.  Beyer,  in  error,  1  T.  £.463. 

Nor  can  assignees  make  themselves  parties  to  the  record,  in  an  When  tlMj  nnf 
action  commenced  by  tlie  bankrupt  in  any  intermediate  stage  of  l>econic  partlet  ta 
the  proceedings,  but  it  must  be  immediately  after  judgment,  al-        ^^^^^ 
though  interlocutory.     Ibid, 

Where  an  action  is  brought,  and  defendant  arrested  in  the  name 
of  a  bankrupt,  by  assignee,  he  cannot  be  again  arrested  at  the 
suit  of  assignees  till  the  costs  are  taxed  and  paid.  Carter  v.  Hart» 
]  Chit.  R.  276. 

The  provisional  assignee  of  a  bankrupt  brought  an  action  of 
assumpsit  against  the  defendant,  who  pleaded  the  general  issue, 
held,  that  the  fact  of  the  bankrupt's  estate  having  been  assigned 
by  such  assignee  to  the  new  assignees,  between  the  time  of  the 
issuilkg  the  writ  and  the  delivery  of  the  declaration,  was  no  grdund 
of  nonsuit  on  that  plea.  Quare,  if  it  would  have  been  an  answer 
to  the  action  if  specially  pleaded  f  Page  v.  Bauer,  ^B,  S^  A,  345. 

Where  a  bankrupt  was  required  by  his  assignees,  on  his  last  When  bankrupt 
examination,  to  deliver  to  them  his  books  of  account,  which  he  ™*^  •"•  diei*. 
Hid,  held,  that  he  must  be  deemed  to  have  delivered  them  on  com- 
pulsion ;  ^nd  it  being  afterwards  found  that  he  was  not  a  trader, 
held,  that  he  might  support  an  action  of  trover  against  such  assig- 
nees, without  any  previous  demand  of  the  books.  Summerset  v^, 
Jarvis  and  Another,  6  J.  ii.  MoorCy  56, 

BANKRUPTCY.    And  see  title  Bail,  where  discharged  or  not^ 
ante.    Also  the  previous  titles  Bankrupt,  Bankrupt^  As-^ 

SIGNERS    OF. 

Bankruptcy  of  plaintiff  is  a  good  bar  to  an  action.  I  Chit.  J2» 
276,  II. 

In  C.  P.  in  the  case  of  Pilcher  v.  Martin,  3  B.Sf  P.  171,  h  PUaof,  nntt  b* 
was. held  that  a  plea  of  bankruptcy,  if  not  signed  by  a  Serjeant,  •ignedinC.  P* 
might  be  treated  as  a  nullity;  but  in  K.  B.  such  a  plea  need  not  JHur^K^B^ 
be  signed  by  counsel,    heigh  q.  ^  v.  Mout!6ii:o,  6  'i\  R.  490*. 
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Where  bank- 
ruptcy occurs 
since   the  last 
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Where    one    of 
many  severs  and 
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roptcy. 


Where  bank- 
niptcj  relieTcs 
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BailaboTe  are 
not  surrties 
vritbin  statute* 


BANKRUPTCY,  Effect  on;  BaU;  Casbs. 

General  plea  of  bankraptcy  must  be  delivered  and  not  filed ;  bat 
on  affidavit  of  merits,  court  set  aside  judgment  signed  for  want 
of  plea  on  terms.     Henderson  v.  Sansom^  1  Chit.  R^  2£5. 

If  bankruptcy  and  certificate  have  occurred  since  the  return  of 
the  venire  facias  f  which  is  the  last  continuance^  it  vras  said  areu- 
endo  that  such  matter  must  be  pleaded  specially,  and  not  generally, 
under  the  statute  5  G.  II.  c.  50;  but  the  court  gave  no  opimm 
on  the  point  Lindo  v.  Simpson,  2  Smithy  659 ;  but  Mr.  Tidd, 
page  878,  7th  edit,  coincides  with  the  counsel  at  the  bar ;  and  see 
6  East,  413.  2  Smith,  439.  S.  P.  2  H.  BL  553.  9  East,  82. 

Where  one  of  many  joint  defendants  severs  and  pleads  bank- 
ruptcy, tbe  plaintiff  may  enter  a  nolk  prosequi  as  to  him,  and  it 
'  shall  not  discharge  the  others.     Noke  v.  Ingham,  in  error  B.  R, 

1  fVils.  89.  See  also  Baxter  v.  Nichols,  4  Taunt.  90.  And  joint 
contractors  must  be  all  sued,  although  one  has  become  bankrupt 
and  obtained  his  certificate ;  and,  if  not  sued,  the  others  may 
plead  in  abatement.     Bovill  and  Another  v.  Wood  and  Another, 

2  ilf.  ^  S.  23. 

But  an  action  does  not  abate  by  the  plaintiff's  becomiQg  bank- 
rupt. Waugh  V.  Austin,  3  T.  H.  437.  Hewitt  v.  Mantell,  2  fVHs. 
372-4. 

As  to  bail  being  relieved  by  the  bankruptcy  of  the  defendant, 
it  of  course  implies  that  the  certificate  must  be  obtained  before 
they  are  fixed.  Woolley  v.  Cobbe,  1  Burr.  244 ;  and  tbey  are 
to  be  discharged  by  summons  for  an  exoneretur.  The  cases  con> 
fiict  upon  this  question;  and  therefore  see  Martin  v.  CXHara,  Camp. 
824 ;  Ray  and  Others  v.  Hussey,  Barnes,  104 ;  Joseph  v.  Orme, 
2  N.  £.  180;  WiUett  v.  Prinde,  /cT.  190;  but  see  Pedder  v.  Mac 
Master,  8  T.  R.  609;  and  although  the  certificate  were  not  ob- 
tained till  after  the  return  day  of  the  ca.  sa.  Cleveland  v.  Dickin- 
son and  Another,  Bail  of  Tomkins;  £.  4)  G.  III.  K.  B.  1  Tidd, 
311. 

Where  the  validity  of  the  commission  is  disputed,  tbe  court 
will  direct  it  to  be  tried  on  a  feigned  issue,  notwithstanding  the 
certificate  before  an  exoneretur  is  entered.  Willison  v.  Smith, 
E.  22  G.  III.  K.  B.  1  Tidd,  312.  But  see  Harmer  v.  Hagger, 
1-B.*-^.  332. 

Bail  above  are  not  sureties  -or  persons  liable  for  the  debt  of  a 
bankrupt  within  stat.  49  G.  III.  c.  121.  s.  8.  Newington  v.  Keeys, 
4  B.  Sf  ji.493.     See  title  ExoNBBBTUR, /KM/. 

But  it  has  been  determined  that  if  an  action  be  commenced,  and 
the  defendant  become  bankrupt  and  obtain  his  certificate,  and 
afterwards  permit  judgment  to  be  signed  for  want  of  a  plea,  after 
which  the  plaintiff  proceed  against  the  bail,  the  court  will  not 
relieve  the  bail  on  motion.  Clarke  v.  Hoppe  and  Another^  bail 
of  Wilson,  3  Taunt.  46.  And  temble,  that  they  could  in  no  mode 
take  advantage  of  the  bankruptcy  and  certificate.     lb. 

Not  even  the  certificate  will  discharge  bail  in  error.  Southcote 
V.  Braithwaite,  1  T.  R.  624. 

Commissioners  of  bankrupts  are  not  liable  to  an  action  of  tres- 
pass for  committing  a  person  who  does  not  answer  to  their  satis- 
faction when  examined  before  them,  touching  tbe  estate  and  effects 
of  a  bankrupt.     Doswell  v*  Impey,  I B.  ^C.  163. 
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_  _  • 

Other  cases  as  to  bankruptcy  might  be  mentioned  in  this  place.  Observation. 
bat  as  they  will  fall  to  be  mentioned  under  other  beads  of  practice, 
further  notice  of  them  will  be  postponed  till  tbose  heads  occur  in 
the  order  of  the  alphabet ;  besides,  like  many  other  cases  of  prac- 
tice, points  as  to  bankruptcy  may  involve  questions  of  pleading, 
and  therefore  as  this  work  cannot  be  expected  to  embrace  the  nice 
formaiities  of  that  department,  it  has  been  thought  more  expedient 
wholly  to  omit  the  mention  of  such  points,  rather  than  mention, 
and  not  wholly  satisfy,  the  practitioner. 

See  titles  Bail  Bond,  ante-^  Ebror,  Scibb  Facias,Veni7E, 
post. 

BAR,  Plea  in.    See  the  special  Plea  in  Bar  by  its  title,  and 
title  Pleas;  Pleading. 

BARGAIN  AND  SALE.    See  title  Enrolment  of  Deeds. 

BARON  AND  FEME. 

By  these  terms  the  law  recognizes  husband  and  wife.     In  an-  ObMrvaUon. 
cient  and  in  modem  legal  treatises,  notwithstanding  the  change  of 
most  other  terms  by  which  other  relations  in  civil  society  were 
formerly  distinguished,  the  law  affecting  this  particular  relation  is 
to  be  found  under  this  title. 

Much  of  the  practice  relating  to  baron  and  feme  is  so  much 
connected  with  points  of  law  and  pleading,  that  it  is  not  very  easy 
in  a  work  of  this  description,  neither  would  it  be  very  useful  to 
enter  largely  into  the  doctrines  scattered  throughout  the  books 
relating  to  the  action  brought*  or  defended  by  persons  in  this  state 

of  life.  .      .  '. 

A  husband  and  wife  may  have  claims  in  right  of  each  other;  and 
each  is  subject  to  liabilities;  but  these  are  questions  of  law  rather 
than  of  practice.    Tbose  points  which  are  practical  will  be  sub-  , 

joined. 

As  to  whether  the  marriage  of  z,feme  9oIe  subsequently  to  pro- 
cess and  appearance  may  or  may  not  affect  the  suit,  see  title 
Abatement,  ante* 

If  process  not  bailable  issue  against  husband  and  wife,  service  Where  process 
on  the-  husband  only  is  sufficient  for  both.     Buncombe  v.  Love  "®t  bailable  U- 
and  Wife,  -Bflr.  406 ;  Collins  v,  Shepland  and  Wife,  Id.  4i2;  and,  bwd  ind  wife."" 
on  affidavit  of  such  service,  appearance  may  be  entered  according 
to  the  statute,  &c.     Ibid. 

If  in  an  action  against  husband  and  wife,  'the  wife  only  be  ar-  Where  wife  only 
rested,  the.court  will  discharge  her  upon  common  bail;  but  if  the  arreated, &c. 
husband  be  arrested  in  such  action^  he  shall  put  in   bail  as  well 
for  his  wife  as  for  himself,  before  he  shall  be  discharged.     But  see 
Coulson  V.  Scott  and  Wife,  1  Chit.  R.  73,  where  it  is  said  that  he 
may  justify  bail  for  himself,  and  file  common  bail  for  his  wife. 
If  a  feme  covert  be  the  only  defendant,  it  is  generally  true,  that 
she  shall  be  discharged  upon  common  bail.     But  it  is  necessary 
that  that  fact  should  be  accurately  stated  in  the  affidavit;  and 
therefore  where  it  was  sworn  that  she  was  a  married  woman,  as  by 
certificate  annexed  will  appear,  it  was  held  insufficient.     Hervey 
r.  Cook,  5  B.  ^.  A.  747.     And  she  must  aj)ply  on  her  own  per-   • 
sonal  oath  of  the  fact  of  coverture,  and  not  upon  the  affidavit  of 
another.    Jones  v.  Lewis,  7  Taunt.  55. 
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Where  wife  ob-  But  if  it  appear  that  she  obtained  credit  by  frattd,  as  by  pre- 

tains  credit  by  tending  herself  single,  the  court  will  not  discharge  her  upon  com- 

mon bail,  but  leave  her  to  plead  her  coverture.  Pearson  v.  Mea- 
don,  2  BL  R.  gOS.  Partridge  v.  Clarke,  5  T.  R.  194.  Notaon 
Rvles  and  Orders,  K.  B.  245. 

In  an  action  against  a  feme  covert  the  court  would  not  upon  a 
summary  application  cancel  the  bail  bond,  and  permit  defendint 
to  file  a  common  appearance  where  much  of  the  debt  sued  for 
was  contracted  before  the  defendant  disclosed  her  coverture,  where 
ahe  acted  with  great  duplicity  in  eluding  payment,  and  at  the  time 
of  the  application  was  residing  out  of  the  jurisdiction  of  the  conrt. 
Luden  v.  Justice,  1  Bing.  344 ;  and  see  Wilson  v,  Campbell,  M* 
20  G.  III.  K.  B.  1  Tiddi  221,  where  it  was  held  that  if  the  fact 
of  the  coverture  be  doubtful,  or  she  has  obtained  credit  by  im- 
posing herself  on  the  plaintiff  as  a/eme  dole,  she  must  find  special 
bail,  and  plead  her  coverture  or  bring  a  writ  of  error.     Id.  ib. 

See  also  titles  Abrest,  ante^  Feme  Covert, |h>s/. 

Nor  in  an  action  at  the  suit  of  an  indorsee  against  a,  feme  covert, 
as  tiie  acceptor  of  a  bill  of  a  exchange,  will  the  court  order  the 
bail  bond  to  be  delivered  up  to  be  cancelled,  although  it  were 
sworn  that  the  drawer  of  the  bill  knew  of  the  defendant's  cover- 
ture.    Prichard  r.  Cowlam,  2  Marsh.  40. 

A  married  woman  arrested  on  mesne  process  is  entided  to  be 
discharged  out  of  custody  on  filing  common  bail,  although  ber 
husband  had  absconded,  and  the  debt  had  been  incurred  by  ber 
while  ^  feme  sole*     1  B.  b^A.  165. 

Husband  and  wife  being  arrested  for  a  debt  contracted  by  the 
latter  dum  sola,  the  rule  for  cancelling  the  bail:  bond  given  by  the 
wife  for  the  irregularity  was  made  absolute,  but  without  coit$, 
Taylor  v.  Whittaker  and  Wife,  2  D.  S^  R.  225. 

Where  the  wife  of  a  foreign  ambassador's  secretary  was  arrested 
upon  a  writ  issued  against  husband  and  wife,  the  court  refused  to 
quash  the  writ,  though  the  husband  swore  that  before  and  at  the 
time  of  the  arrest  he  was  in  the  actual  employment  of  the  ambas- 
sador, and  in  daily  attendance  upon  him  in  writing  despatches  and 
other  official  documents.  English  v*  Caballero  and  Wife,  3  D.  if 
R.  25. 

But  where  husband  and  wife  being  arrested  the  latter  is  dis- 
charged out  of  custody  on  filing  common  bail,  and  plaintiff  de- 
clares against  the  husband  alone,  it  was  held  irregular.  Cattairus 
V.  Player  and  Wife,  3D.S^  R.  247. 

Where  a  married  woman  has  been  arrested  as  acceptor  of  a  bill 
of  exchange  at  the  suit  of  an  administratrix,  to  whose  intestate 
the  bill  was  indorsed,  the  court  of  C.  P.  will  order  the  bail  bond 
to  be  cancelled,  on  affidavits  that  the  drawer  and  intestate  knew  at 
the  time  the  bill  was  drawn,  accepted,  and  transferred,  that  the  de- 
fendant was  a  married  woman*  HoUoway  v.  Lee,  2  J.  B.  Moore^ 
21 1.  But  where  she  issues  a  bill  of  exchange  she  may  be  arrested 
.  as  2Lfeme  sole,  and  the  court,  as  she  did  not,  on  application  to  be 
discharged,  swear  she  was  a  married  woman,  refused  to  dischaige 
ber.    Jones  v.  liewis,  7  Taunt.  55. 

Where  the  solicitor  for  a  defendant  sued  Jointly  for  a  debt  due 
from  her  dum  sola  appears  ob  his  undertakuig,  aad  pleads  for  the 
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hnsband  only,  \he  plaintiff  (having  cauted  the  wife  to  be  served 
with  a  copy  of  the  proc^as)  may  appear  for  her  according  to  the 
statute,  and  treating  the  plea  so  put  in  by  the  husband  alone  as  a 
nullity,  sign  judgment  for  want  of  a  plea.  Russell  v*  Buchanan, 
6  Pncf,  139. 

It  has  been  much  agitated,  whether  a /e^ne  corer^^  living  apart  Where  wife  IWet 
from  her  husband,  having  a  seporale  maintenance  secured  to  her  S'^^^^"'^  ^'^ ' 
by  deed,  could  contract  and  be  Mied  as  a  feme  »ole ;  but  it  has  at 
length  been  determined  in  argunieiit  before  all  the  judges,  that  a 
feme  covert  so  circumstanced  could  not  be  sued.  Marshall  t7* 
Ratton,  8  T.  12.  545.  Contra  Cox  v*  Httchin,  determined  some- 
what previously  to  this.  ^ 

AJeme^overt,  on  being  arrested,  was  dischai^ed  on  filing  com* 
mon  bail,  though  separated  from  her  husband  by  a  divorce  a  mensa 
et  thoro,  she  haying  appealed  against  the  sentence  of  divorce^  which 
appeal  was  pending  at  the  time  she  was  arrested.  Hookham  t?. 
^nn  Chambers,  6  J.  JB.  Moore,  265, 

The  custom  of  London,  that  a  feme  covert  is  liable,  as  a  sole  Exceptiooaste 
merchatit,  would  form  an  exception  to  the  decision  in  Marshall  v,  ^  a^^^"'^  ^ 
Rutton;  but  as  sole  trader,  according  to  that  custom,  she  cannot  be 
sued  ill  the  superior  courts,  and  even  in  those  pf  London,  it  is 
said,  the  husband  must  be  joined  for  the  sake  of  conformity.  Beard 
and  Ujk  v»  Webb,  in  error,  S^  B.if  P.  93.  See  also  Clayton  v. 
Adams,  6  T.  R.  605. 

But  where  a  foreigner  contracts  debts  in  England,  her  husband  Wliere  a  fo- 
being  abroad,  although  she  be  not  separated  by  deed,  and  although  Telgner  wife 
she' have  no  separate  maintenance,'  yet  she  shall  be  held  liable.  <»°*™c*»«^ 
Burfield  v.  Ouchesse  de  Pienne,  2  N*  R*  ^0,  '  Walford  v.  Same, 
2  Esp.  N.  P.  C.  554. 

The  inference  from  these  cases  is,  that  a  feme  covert,  a  subject,  inference, 
can   in  no  case  (bani^pfient  and  abjuration  of  the  realm  only  ex- 
cepted, Co,  Litt.  133.  a.)  sue  without  the  name  of  her  husband 
being  joined. 

In  the  ^ase  of  banishment  and  abjuration  above  mentioned,  it  is  Of  banlsbmeat 
observed  by  Sir  Edward  Coke,  that  such  abjuration  is  a  civil  death,  and  a^retaoa 
and  that  the  '*  opinion  concerning  the  liability  of  the  wife  of  a  man  ^ijfe!^^^^^^  ^ 
abjured  or  banished  was  not  hatched  by  the  Judges  in  Henry  the 
Fourth's  time."    But  it  is  further  observed,  that  **  banishment  for 
a  time»  vihich  some  call  a  relegation,  is  no  civil  death."    And  the 
learned  authors  of  a  note  on  this  passage,  Note  on  Co.  JJtt.  ^OQy 
aay,  that  **  for  the  tinw  the  effect  is  the  saime  to  the  wife ;  and, 
therefore,  it  is  equally  necessary  that  she  should  have  a  right  to 
«ue  alone.''    See  also  1  21  J2.  8.   Lord  Mansfield  in  Corbelt  r. 
Poelnitz. 

Where  a  woman  executes  a  warrant  of  attorney,  and  afterwards  Where  m  wemaa 
marries,  the  same  shall  be  held  thereby  revoked.    Anon.  1  Sulk,  ^^ecotes  a 

QQQ  "^  rant  of  attbr 

^'^^  and  marries* 

If,  however,  judgment  were  entered  up  thereon,  so  as  to  be  a 

judgment  before  'n^irriage,  quare  its  validity  ?    Ric/u  Pr,  JB.  R. 

3%5.    This  point  did  not  appear  well  settled.     But  it  sbould  seem 

that  now  it  would  beheld,  that  where  a  woman  uho  had  given  a 

warrant  of  attorney  married  during  the  term,  and  wa»  afteswards 

taken  in  execution  on  a  judgment  signed  as  of  that  term,  and  there* 
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fore  having  relation  to  the  first  day  of  the  term,  it  was  holden  that 
ahe  could  not  be  relieved.  Triggs  v.  TriggSi  Trin.  Fac.  1815. 
1  Tidd^  220 ;  and  with  great  reason  it  is  said,  that  the  hasband,  it 
should  seem^  ought  to  be  held  liable  on  this  as  well  as  any  other 
debt  contracted  by  her  dum  sola,  4  East,  522.  Cooper  t.  Hun- 
chin,  mentioned  also  past,  page  269* 

Where,  however,  the  warrant  of  attorney  is  given  io  the  woman 
dum  sola,  judgment  may,  by  leave  of  the  court,  be  entered  up  by 
the  husband  and  wife^  on  aflSdavit  of  the  marriage.  Marder  v.  Lee, 
3  Burr.  1469. 

Where  a  feme  covert  executes  a  warrant  of  attorney,  and  judg- 
ment  is  entered  up  thereon,  the  court  will  not  vacate  such  judg- 
ment upon  a  summary  application ;  but  leave  the  parties  to  their 
writ  of  error.  Maclean  v.  Douglass,  S  B.tf  P.  128.  Wilkins  v. 
Wetherill,  id.  220.  See,  however.  Reed  v.  Jewson,  cited  by 
Builer,  J.  4  T.  It.  362.  But  nfetne  cannot  make  an  attorney  as 
demandant  in  a  writ  of  right.  Oulds  and  Others  v.  Sansom,  3  T.  it. 
261. 

Where  a  warrant  of  attorney  and  judgment  thereon  given  by  a 
feme,  being  a  sole  trader,  was  set  aside  at  the  instance  of  her  as- 
ngnees,  the  husband  consenting,  which  consent  formed  part  of  the 
rule,  the  judgment  being  entered  op  without  authority ;  yet  K.  B. 
discharged  fkjeme  covert,  living  apart  from  her  husband  with  a  se- 
p^irate  maintenance,  on  summary  application,  but  it  appeared  that 
the  plaintiff  knew  her  to  be  under  covertiwe.  Wardell  v.  Goocb, 
7  East,  582. 

Where  the  wife  committed  adultery,  and  ber  husband  left  her  in 
Us  house  with  two  children,  without  providing  a  separate  mainte- 
nance for  ber,  and  the  plaintiff  being  wholly  ignorant  of  the  cir- 
cumstances under  nhich  she  was  liring,  the  husband  was  held 
liable  for  necessaries.     Norton  v.  Fagan,  1 JB.  4r  P*  226. 

Where  on  the  separation  of  husband  and  wife,  the  husband  by 
deed  absolutely  transfers  to  trustees  for  his  wife  certain  personal 
property,  no  loiter  to  be  liable  to  his  interference,  in  an  action 
against  the  husband  for  a  debt  subsequently  contracted  by  his  wife, 
the  defendant  must  shew  that  the  trustees  gave  effect  to  the  deed 
by  taking  possession.    Btirrett  Vm  Booty,  8  Taunt.  343. 

It  is  assumed  as  a  general  rtile,  that  wherever  a  suit  will  survive, 
the  wife  must  join  in  the  action.  Dimstan  and  bb  Wife  v.  Burwell, 
1  fViis.  224. 

It  is  said,  that  where  a  debt  is  due  to  a  wife  dum  sola,  the  hus- 
band and  wife  must  join  in  an  action  to  recover  it.  Moor.  422.  See 
also  Rumsey  v.  George,  iM.tfS.  176;  and  the  principle  of  the 
propriety  of  the  husband's  joining  in  an  action  to  recover  property 
vested  in  him  in  right  of  his  wife,  is  insisted  on  in  the  case  of 
Beadles  v.  Sherman,  Cro.  Eliz.  613 ;  and  in  an  action  accruing  to 
him  for  the  labour  of  bis  wife,  she  may  well  be  joined,  but  not  for 
materiab  which  he  found,  though  incidental  to  that  labour.  Holmes 
and  Wife  v.  Wood,  mentioned  2  IVils.  424 ;  see  also  the  case  of 
the  INppera  of  Tunbridge  Wells,  id.  414. 

It  is  not  indispensible  that  the  name  of  the  wife  should  •  be 
joined   in   such  cases;  for  where  a  bond  was    given   to   the 
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huabaod  and  wife  adminisl^trix  of  A.  B.,  -it  was  ruled  that  the 
husband  alone  might  bring  the  action.  Ankerstein  v.  Clark,  4  T.  JR. 
6l6y  and  the  caaes  there  cited,  particularly  Beaver  ti  Lane,  2  Mvid. 
217,  but  it  was  said  in  Rose  v.  Bowler,  1  /i.  BU  lOQ^  that  where 
the  wife  b  the  meritorious  cause  of  action,  there  she  may  join  with 
the  husband,  but  not  otherwise. 

Where  a  bill  of  exchange  was  payable  to  a  ftmt  aole,  who  in- 
termarried before  the  same  was  due,  it  was  holden  that  the  husband 
might  sue  in  his  own  name  witiiout  joining  the  wife,  although  the 
latter  had  not  indorsed  the  bill.    iB.if  J.^IS. 

Where  a  lease  was  stated  in  the  declaration  to  be  made  by  the 
plaintiff  on  the  one  part,  T.  R.  on  the  other,  but  turned  out  on 
eridence  to  have  been  made  by  the  plaintiff  and  his  wife  on  the  one 
part,  andT.  R.  on  the  other;  held,  (Dallas*  C.  J.  absenie)  that 
this  was  no  variance.    Arnold  v*  Revoult,  1  JB.  ^  B.  443. 

It  has  lately  been  ruled,  that  husband  and  wife  may  sue  on  a 
promissory  note  made  to  the  wife  during  coverture.  Philliskirk  and 
Wife  V.  Pluckwell,  ^M.S^S.  SQS. 

The  husband  cannot  be  sued  alone  for  the  debt  of  his  wife  con-  Where  hosbend 
tracted  before  marriage.     Mitchinson  v.  Hewson,  7  T.  R.  348.       ^^^^  be  aaed 

After  interlocutory  judgment  against  a  feme  upon  a  contract,  she  wbfTra  wife  mar- 
marries,  and  being  taken  in  execution,  it  was  held  regular,  although  riet  after  tnterlo- 
the  plaintiff  bad  notice  of  the  marriage;  but  Lord  EUenborougfa,  cBtoryJadgment. 
C.  J.  said,  **  whether  the  husband  can  bring  error  or  not,  is  another 
question."    Cooper  v.  Huncbin,  4  Eait,  621. 

Where  husband  and  wife  were  rendered  in  discharge  of  their  bail,  Where  hntbeod 
the  wife  was  dischargctd  on  motion ;  but  it  would  have  been  other-  |^d^|[J^  ^^^ 
wise,  bad  they  been  iu  custody  on  execution.    Anon.  3  fft/i.  H4.  wu  diiclurged. 

It  seems,  that  if  a  married  woman  be  taken  in  execution  for  a 
debt  contracted  by  her  before  marriage,  she  cannot  be  discharged^ 
although  the  husband  be  in  custody  on  mesne  process  in  the  same 
suit.  At  all  events  the  application  for  granting  or  refusing  such 
discharge  is  in  the  discretion  of  the  court.  Chalk  v.  Deacon  and 
Wife,  6  J.  B.  Moore,  129- 

Nor  where  a  married  woman  who  with  her  hgsband  Is  in  exe- 
cution for  a  debt  contracted  by  her  before  coverture,  is  she  entitled 
to  be  discharged  under  the  insolvent  Act,  she  not  being  cspable  of 
executing  a  warrant  of  attorney,  and  complying  with  the  other 
terms  required  by  stat.  1  G.  IV.  c.  1 19*  <•  25.     £x  parte  Deacon, 

5  B.Sf  J.  769^ 

A  wife  may  be  ch)irged  in  trespass  jointly  with  her  husband.  Trespass  Itet 
White  V.  £ldridge  and  Wife,  1  Ld.  Raym.  443.  afainu  wife 

Where  an  action  was  brought  against  A.  and  B.  and  C.  his  wife,  {^„J,"bMd!'***  ***' 
upon  a  joint  promissory  note  made  by  A.  and  C*  before  her  mar- 
riage, and  defendants  pleaded  the  statute  of  limitations,  whereupon 
issue  was  joined :  Held  that  an  acknowledgment  of  the  note  by  A. 
within  sik  year?,  but  after  the  intermarriage  of  B.  and  C.  was  not 
evidence  to  support  the  issue.  Pittam  v,  Foster  and  Others, 
1  B.Sf  C.  248. 

Husband  and  wife  lived  separate,  under  a  deed,  by  which  he  sti- 
pulated that  bis  wife  should  enjoy,  as  her  separate  and  distinct  pro- 
perty, all  effects,  &c.  which  she  might  acquire,  or  which  by  any 
gift,  grant,  8u:.  or  representation,  she  or  he,  in  her  right,  might  be 
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entitled  to ;  and  that  he  ^oiild  not  do  any  act  to  impede  the  ope- 
ration of  that  deed,  but  would  ratify  all  lawful  or  equitable  pro- 
ceedings to  be  brought  in  bin  or  their  names,  for  recovering  such 
real  and  personal  estates ;  and  the  wife  having,  as  ezecutriif  of  R.  M., 
commenced  an  action  on  a  promissory  note  againait  defendants  in 
the  names  of  her  husband  and  herself,  the  busbaind  released  the 
debt,  which  release  was  pleaded  puit  darrein  continuance*  The 
court  on  application  ordered  such  plea  to  be  taken  off  the  record, 
and  the  release  to  be  given  up  to  be  cancelled.  lunell  and  Wife  v. 
Newman,  4  B.  if  J.  419. 

See  titles  Abatement,  Affidavit,  Arbest,  Feme,  Fine, 
Judgment,  Scibe  Facias,  &c. 

BARRISTER.    See  title  Abrest,  ante,  page  91,  in  the  Table. 

BATH,   City  of. 

Mentioned  for  the  purpose  of  noticing,  that  by  stat.  45  G.  III. 
c.  67*  the  jurisdiction  of  the  court  of  requests  extends  to  sums  not 
exceeding  10/. 

In  8,  6.  of  the  statute  IS  G.  II.  c.  19-  (called  the  Racing  Act) 
by  no  means  a  local  act,  is  a  remarkable  exception  as  to  the  ap- 
propriation of  one  moiety  of  the  penalties  incurred  by  breach  of 
this  act  in  Somersetshire ;  namely,  that  instead  of  such  moiety  going 
to  the  poor  of  the  parish  where  the  penalty  was  incurred,  it  is  to 
.  be  applied  to  the  use  of  the  poor  persons  admitted  into  the  Bath 
Hospital. 

BATTEL.  By  Stat.  59G.  IH.  c.46.  s.2.  no  tenant  received  to 
wage  battel,  nor  trial  had  by  battel,  in  writ  of  right.  See  title 
Right,  Writ  opRioh'f,  post. 

BERWICK-UPON-TWEED;  Process  to  be  executed  in  this  place 
is  to  be  directed  to  the  mayor  and  bailiffs  of  our  borough  of  Ber- 
wick-  upon-Tweed. 

See  titles  Trial,  Venire,  Venue. 

BILL. 

The  ancient  form  of  proceedmg  in  K.  B. ;  but  the  filing  of  a  bill 
in  the  first  instance  has  long  become  obsolete,  except  in  particular 
instances,  as  against  privileged  persons,  &c. 

See  titles  Member  of  Parliament,  Peek,  Prisoner. 

The  declaration  is  nothing  more  than  a  copy  of  the  original  bill 
supposed  to  have  been  filed,  to  which  the  defendant  answered  per- 
Bonally  in  court  uutil  stat.  ISJE.  I.;  but  at  that  time  be  was  allowed 
to  appoint  an  attorney.  Further  observation  would  be  faistoricaI| 
rather  than  practical.    See  G.  G.  P. 

BILL,  Against  an  Attorneif. 

See  utle  Attorney,  K.  B.,  sections  XVI.,  XVII.,  XVIII.j 
C.  P.,  sections  XXIL,  XXIIL,  XXIV. 

BILL  OF  COSTS. 

See  title  Attorney,  sections  VII.,  VIIL,  IX.,  X.,  XL 

BILL  OF  EXCEPTIONS. 

Where  on  trial  any  thing  alleged  on  behalf  of  either  party  is  over- 
ruled by  the  Judge,  the  stat.  Westminster  2. 13  £.  I.  c.  31.  enacts, 
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ill 


that ''  when  one  implemded  before  any  of  tbe  justicey  aUq^  an  ex- 
ception; praying  thej  will  allow  it;  and  if  tbey  will  not,  if  he  tbat 
alleges  the  exception  writes  the.  same^  and  requires  that  the  jus- 
tices will  put  to  their  seals  for  a  witness  (in  teiHmanium)  the  jus- 
tices shall  so  dO)  and  if  one  will  not,  another  of  the  company  (de 
societate)  shall ;  and  if  upon  complaint  made  of  the  justice  the 
king  cause  the  record  to  come  before  him,  and  the  exception  be  not 
found  in  the  roll,  and  the  plaintiff  shew  the  written  exception 
with  the  seal  of  the  justice  thereto  put,  the  justice  shall  be  com-  > 
manded  to  appear  at  a  certain  day,,  either  to  confess  or  deny  his  seal^ 
the  judgment  shall  be  proceeded  to  according  to  the  exception,*  as 
it  ought  to  be  allowed  or  disallowed^". 

The  practice  of  granting  new  trials  has  very  much  limited  the  The  use  of  biil 
frequency  of  tendering  bills  of  exception;  yet  as  it  is  by  no  means  of  exceptiont  U- 
become  an  obsolete  practice,  some  cases  relative  thereto  will  be  "'^^^  * 
subjoined,  and  also  Forms, 

The  above  statute  extends  to  all  pleas  to  prayers  to  be  received,  what  the  itatnte 
oyer  of  deeds,  challenges  of  jurors,  and  indeed  to  all  material  extends  to. 
evidence  offered    and    over-ruled.     2  Inst,  427.    Dy.  23 1,  pi,  3. 
Sir  T.  Raym.  486. 

If  the  judge  refuse  to  sign  the  bill  of  exceptions,  a  writ  grounded  Wh'ero  tlie  jaitge' 
upon  tbe  above  statute,  commanding  him  to  put  his  seal  according  refoses* 
to  the  form  of  the  statute  in  such  case,  &c.   may,  upon  petition  to 
the  Lord  Chancellor,  issue.     LUlt/  P.  22.  232.     If  the  judge  re- 
turn on  this  writ  that  the  exceptions  mentioned  or  surmised  therein 
*'  is  not  so,'*  an  action  lies  for  a  false  return,  which  fact  will  be, 
tried,  and  if  found  for  the  complainant,  damages  will  be  given,  and 
upon  such  recovery  a  peremptory  writ  may  issue.     2  ImL  427* 

But  it  appears  that  this  writ  doea  not  lie  where  the  exceptiK^n> 
taken  is  to  an  order  of  a  court  of  law,  amending  one  of  its  oyi'n- 
records.  Nor  semble  to  any  order  made  upon  motion.  Lesseev 
of  Lawlor  v,  Murray,  Scho.  Sf  Lef.  75. 

A  bill  of  exceptions  is  in  the  nature  of  ah  appeal,  examinable  not  It  u  in  natare  of 

in  the  court  out  of  which  the  record  issues  for  the  trial  at  N.  P.,  »«  *PP«**  exami- 
,    ^  .      I  ^  .  ,.  ^  '^    r  r*      naWe  m  a  court 

but  m'  the  next  iimnediate  superior  court  upon  a  wnt  of  error,  after  ^f  ^rror. 

judgment  given  in  the  court  below;  S Bt,  Comm.  372.  648,  and 
the  truths  of  the  fact  therein  mentioned  can  never  again  be  ques- 
tioned. Show.  P.  C.  120 ;  and  as  the  matter  alleged  in  the  bill  of 
exiceptions  is  only  examinable  in  error,  upon  the  return  of  the  writ 
of  error,  the  judge  is  called  upon  to  confess  or  deny  his  seal ;  and 
if  he  deny  his  seal,  the  plaintiff  in  error  may  take  issue  by  writ,  the 
form  of  which  is  subjoined,  upon  that  fact.    2  Inst.  248. 


*  By  the  ahove  statute  the  subject  is 
gftarded  against  tbe  improper  tnfltienne 
of  the  jndgo  froan  Whatever  cause  arisiog. 
By  tbe  same  atatnte  '*  justices  shall  not 
compel  tlie  jurors  to  say  precisely,  whe- 
ther it  be  disseisiu  or  not>  so  that  they 
do  shew  ihe  truth  of  the  deed,  and  re- 
quire aid  of  the  justices.  But  if  they 
of  Ui^  own  head  will  say,  that  it  is 
disseisin,  their  verdict  shall  be  admit- 
•ed  at  their  own  peril."  What  are  we  to 


infer  as  to  the  Integrity  of  some  public 
men,  at  tbe  time  when  such  a  clause  was 
tliooght  necessary  i  That  »ocb  «  claasa 
would  not  now  be  thought  expedient) 
we  owe  to  the  amelioration  of  manners, 
from  the  progress  of  right  knowledge, 
greatly  by  means  of  tlicpress.  Perhapi 
the  trtte»t  measure  of  civiUcation  la  a 
pure  and  regular  adminiAtration  of  pab* 
lie  justice. 
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The  parfy  cannot  move  any  thing  in  arrest  of  judgment^  on  the 
point  on  which  the  bill  of  exception  is  allowed.  Dominus  Rex 
and  Higgins  &  al.  1  Ventr.  366. 

If  the  judgment  be  reversed,  a  ventre  de  novo  issues,  which  in 
the  case  of  fient.v.  Baker  and  Another,.  3  T.  JR.  27,  was  held  to 
be  returnable  in  K.  B.  although  the  judgment  were  in  C.  P. 

Bills  of  exceptions  are  to  be  tendered  before  a  verdict  given. 
Wright  v.^  Sharp,  1  Salk.  «88. 

It  is  said  ttiey  extend  only  to  civil  actions,  and  not  to  criminal. 
Sir  Henry  Vane's  Case,  1  Lev.  68.  and  the  case  cited  above  from 
Fentr.  was  an  information  in  the  nature  of  a  quo  warranto^  and  in 
1  Leon.  5,  it  was  allowed  in  an  indictment  for  trespass. 

PRACTICAL  DIRECTIONS. 

The  matter  of  exception  nwit  be  put  in  writing^  and  be  ngned  by  ike 
coumel  on  each  Me ;  during  the  fitting  of  the  court  t  it  is  eaid,  and  before 
verdict  given  in  the  presence  of  the  judge  before  whom  the  cause  is  tried  : 
then  the  biil  of  exc^>tions  must  be  regularly  draum  and  tendered  to  the 
same  judge  to  be  sealed,  who  being  required  so  to  do  by  writ,  goes  into 
court  and  confesses  his  seal.  See  the  Form  of  the  writ  subjoined*  The 
bill  is  then  tached  to  the  record,  and  is  from  thenceforth  to  be  taken  as  a 
part  of  the  same.  It  appears  that  if  it  be  not  tacked  to  the  record,  the 
whole  proceedings  previously  to  the  trial  must  be  set  out;  if  tached  to  ike 
record,  only  the  proceedings  subsequently  to  the  issue  joined  need  be 
set  out. 

The  practice  is  to  allow  time  for  the  more  formal  draft  and  settUng 
of  the  bill  of  exceptions,  and  which  is  afterwards  tendered  to  the  judge 
tobe sealed.    Gardner  v.  Bailie,  1  B.  &  P.  82. 

And  in  cases  wheretke  writ  commanding  tke  judge  to  put  kis  seal,  ^. 
Ues,  it  ougkt  to  be  made  out  by  the  clerk  of  tke  crown,  and  not  by  ike 
cursitor:  and  it  skould  not  issue  witkoui  special  order  from  tkepermm 
kolding  tke  great  seaL    1  Scho.  &  Lef.  75. 

And  on  a  writ  of  error  from  tke  court  of  K.  B.  tii  Ireland,  tke  proper 
mode  is  to  send  a  writ  from  tkis  country  to  tke  ckief justice  of  tkat  court, 
to  take  tke  acknowledgment  of  tke  seal  of  tke  judge  at  Nisi  Prins. 
Barry  v.  Fugent,  in  error.    JUL  23  6.  III.  K.  B.  2  Tidd,  891. 

FORMS. 

(Venue)   to  wit.    Be  it  remembered,  that  in  the  term  of  , 

in  the year  of  the  reign  of  our  sovereign  lord  George  the 

Fourth,  now  king  of  the  united  kingdom  of  Great  Britain  and  Ireland, 

defender  of  the  faith,  &c.  came by  — ^—  his  attorney 

into  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster,  and  impleaded  ■ in  a  certain  plea  of  trespass 


on  the  case  upon  promises  [or  as  tke  plea  is]  on  which  the 

— —  declared  against  the  said  defendant,  that {here  copy 

the  declaration  and  pleadings)  f.  And  thereupon  issue  was  joined  be- 
tween the  said and  the  said .    And  afterwards,  to 

wit,  at  the  Sittings  of  Nisi  Prius,  held  at ,  in  and  for  the 

. —  of  ,  on the day  of »  in 

the year  of  the  reign  of  our  said  lord  the  king,  before 

the  Right  Honourable  Sir  Charles  Abbott,,  knight,  chief  justice  of 
our.  said  lord  the  king,  assigned  to  hold  pleas  in  the  court  of  oar 
said  lord  the  king,  before  the  king  himself, ,  esquire,  being 
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usociated  unto  the  said  cbief  justice,  according  to  the  form  of  tiid 
«tatate  in  such  case  made  and  provided,  the  aforesaid  issne,  so  joined 
between  the  said  parties  as  aforesaid,  came  on  to  be  triied  by  a  jury  of 
*  aforesaid,  for  that  purpose  duly  impannelled :  that  is  to  say* 

~  of ,  and  ■         —  of ■ — ,  (hefe  ffofe  the  namef  of 

Me/w*)  good  and  lawful  men  of  the  said  -* ,  at  which  day 

came  there,  as  well  the  said as  the  said ,  by  thei^ 

respective  attomies  aforesaid !  And  the  jurors  of  the  jury  aforesaid^ 
impaDoelled  to  try  the  said  issue,  Being  called,  also  t^me,  and  were 
then  and  there  in  due  manner  chosen  and  sworn  to  try  the  same  issue, 
tnd  upon  the  trial  of  that  issue,  the  counsel  learned  in  the  law  for  the. 

said  . ,  to  maintain  and  prove  the  said  issue  on  his  part  gave  in 

evidence  that (Aere  slafe  the  tntinumtf  on  the  part  of  the 

flaint^,  iogethet  «9t7A  the  tettinumy  on  the  part  of  the  defendant,  then 

«rfrf)  Wherenpon  the  said  counsel  for  the  said did  then  ahd 

there  insist,  before  the  said  chief  justice,  on  behalf  of  the  said  ■       >    ■   » 
that  the  said  testimony  so  produced  on  the  part  of  the  said    '  " 
>•  aforesaid,  was  sufficient,  and  ought  to  have  been  admitted  and  al- 
lowed as  decisive  evidence,  to  entitle  the  said to'a  verdict, 

and  to  bar  the  said  — — — *  of  his  action  aforesaid ;  and  the  said 

coDosel  for  the  said did  then  and  there  pray  the  said  chief 

justice  to  admit  and  allow  the  said  testimony,  so  produced  on  the  part 

of  the  said ,  to  be  conclusive  evidence  on  behalf  of  the  said 

' — -,  to  entitle  him  to  a  verdict  in  this  cause,  and  to  bar  the  said 

■^•— — -  of  his  action  aforesaid :  But  to  this  the  counsel  learned  in 

the  law  of  the  said ,  did  Uien  and  there  insist  before  the  said 

chief  justice,  that  the  said  testimony  was  not  sufficient,  nor  ought  to 

be  admitted  or  allowed  to  entille  the  said  *— • to  a  verdict  in  the 

said  action,  or  to  bar  the  said of  hm  action  aforesaid  t  and 

the  said  chief  justice  did  then  and  there  declare  and  deliver  his  ophrion 
to  the  jury  aforesaid,  that  the  said  testimony  so  produced  and  gften 

op  the  part  of  the  said -— »  was  not  upon  the  whole  case  suiffi-' 

cient  to  bar  the  said  -<^- of  his  action  aforesaid,  and  with  that 

direction  the  said  chief  justice  left  the  issue  to  the  said  jury,  and  the 
jary  aforesaid  then  and  there  gave  their  verdict  for  the  said  , 

and  £  damages;  wherenpon  the  said  counsel  for  the  said 

• did  then  and  there,  on  the  behalf  of  the  said  ,  ex* 

cept  to  the  aforesaid  opinion  of  said  chief  justice^  and  insisted  on  the 
said  several  matters  as  an  absolute  bar  to  the  said  action :  And  inas* 
touch  as  the  said  testimony,  so  produced  and  given  on  the  part  of  the 
said  ,  and  by  his  counsel  aforesaid,  objected  and  insisted  on 

as  a  bar  to  the  action  aforesaid,  doth  not  appear  by  the  record  of  the 

verdict  aforesaid ;  the  said  counsel  for  the  said •  then  and 

there*  proposed  the  aforesaid  objection,  alleged  by  his  said  counsel, 
to  the  opinion  of  the  said  chief  justice,  and  requested  him  to  put  his 
aeal  to  this  bill  of  exception,  containing  the  said  testimony  so  pro* 

duced  on  th^  part  of  .the  said as  aforesaid^  according  to  the 

fonft  of  the  statute  in  such  case  made  and  provided ;  and  thereupon  the 
aaid  chief  chief  justice*  at  the  request  of  the  said  counsel  for  the  said 

■ ,  did  put  his  seal  to  this  bill  of  exception,  pursuant  to  the 

aforesaid  statute  in  such  case  made  and  provided>  on  the  said 

day  of        ■        ,  m  the  -; year  of  the  reign  of  his  present 

majesty.' 

(BeffiM  OS  in  the  hut,  and  copy  down  tof  mutatis  mutandis)  {  ,^^  uketobe 
And  thereupon  issue  was  joined  between  the  said  — r— - —  and  tg^ked  to  a  re- 
the  said   '* --,   and  afterwards,   to  wit,   at  the.  Sittings    of  cord  when  the 

▼OL.  I,  *  a  ' 
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jvdfe  ezeated  a    'SUA  Priuft^  hdd  i|t ,  in  uid  for  the  comity  of  -» » 

miuiem  to  ao-      ^n ,  the r-  day  of  ,  in  the  year 

JJJ^'^^J^JJ^-,  of  the  reign    of  our  lord   the  now  king,   before  ,    chief 

repotatioii.  C.  P.  JQAtice  of  oor  said  lord  the  kiqg  of  the  Bench,   assigned  to  hold 

tleaa  in  the  court  of  onr  said  lord  the  king  of  the  Bench, 
eing  associated  unto  the  said  chief  justice,  aocording  to  the  fon 
of  the  statute  in  such  case  made  and  proyided«  came  on  to  be*  tried 
by  a  jury  of  the  said  coanty  of                 ,  for  that  porpoae  dnly 

impannelled*    At  which  day  came  there,  as  well  the  said * 

as  the  said ,  by  their  respective  attornies  aforesaid,  and  the 

jorors  of  the  jory  aforesaid  impannelled  to  try  the  said  isane,  being 
called  also  came,  and  were  then  and  there  in  dae  manner  chosen  and 
awom  to  try  the  same  issue :  And  upon  the  trial  of  that  issne,  one 
.  was  produced,  and  by  the  counsel  learned  in  the  Inw  ex- 
amined upon  oath  as  a  witness  for  the  said in  support  of 

the  said. action;  and  upon  the  cross^xamination  of  the  said — 

by  the  counsel  learned  in  the  law  for  the  said »  the  said 

■  ■  was  asked  by  the  counsel  last-mentioiied,  whether  he  had 

not  been  imprisoned  jopcn  a  conviction  for  counterfeiting  the  copper 
coin  of  this  realm :  Whereupon  the  said  chief  justice,  immediately 

and  before  the  said ^  had  answered  the  said  question,  declared 

and  delivered  his  opinion  that  the  said  *— — — ^  was  not  bound  ta 
answer  the  said  question,  and  the  said  ■  thereupon  then  and 

Ihere  refused  to  answer  the  same :  And  afterwards,  at  toe  said  trial, 
the  said  chief  justice,  in  stating  the  evidence  given  in  the  said  cause 
to  the  jury  aforesaid,  did  further  declare  and  deliver  his  opinion  lo 

the  said  jury,  that  the  refusal  of  the  said to  answer  the 

said  question  cast  no  discredit  upon  the  said  ,  and  the  jory 

aforesaid  then  and  there  gave  their  verdict  for  the  said  ',  and 

i£— -*  damages :  Whereupon  the  said  counsel  for  the  said 


then  and  there  on  behalf  of  the  said »  exo«|>ied  to  the  nfore* 

opinion  of  the  said  chief  justice,  and  insisted  that  the  said 


oi^t  to  have  answered  the  said  question*  and  that  his  refoaid  to 
answer  the  same  tras  and  ought  to  be  considered  by  the  said  jury  as 
easting  a  discredit  upon  him :  And  inasmuch  as  the  matter  hereinbe* 
fore  mentioned  doth  not  appear  by  the  record  of  the  verdict  aforesaid, 
the  said  counsel  for  the  said       '  then  and  there  (^o  on  fi^m  lAe 

tuierigk  *  mtke  last  precedmi,) 

No.£.  George    the    Fourth,    &c      To   our   trusty    and  well-beloved 

The  writ.  ' f  our  chief  justice  of  the  Bench,  greeting :   Whereas  we 

C«  P.  have  lately  been  informed  that  in  the  record  and  process,  and  also  in 

giving  of  judgment  in  a  plaint  which  was  in  our  court  before  you  and 
your  associates,  our  justices  of  the  said  Bench,  by  our  writ,  between 

and  — — ,  and  ■  and — ,  in  a  plea  of 

trespass,  assault,  and  imprisonment,  manifest  error  hath  intervened. 

to  the  great  damage  of  the  said «— — and ,  which  said 

record  and  process,  for  the  error  aforesaid,  we  have  caused  to  be 
brought  into  our  court  before  us,  and  now  on  the  behalf  of  the  said 

and  ,  we  are  informed  in  our  said  court  before  us, 

that  at  the  trial  of  the  issue  first  joined  between  the  said  parties  in 
the  plea  aforesaid,  the  counsel  learOed  in  the  law  of  the  add      ■ 
uid  ■■-,  alleged  on  their  behslf  oertain  exeeptions  to  the 

opinion  then  declared  and  given  by  yon,  and  that  the  said  exbeptioBs 
Were  then  and  there  written  in  a  certain  bQl,  to  ^lAieii  yen  pnt  year 

seal  at  the  requeat  of  the  aaid and  i  ,  aeeordiag  to 

the  fom  of  the  iMute  in  neh  caae  nwMle  and  provided;  end  the 


Blih  OF  BXCHANO^  fte.;  t^Atti.  276 

^^ — 7^  md  tove  Ifoi^bt  into  our  court  Wore  nf  tie 

said  bill  with  your  sea)  pat  to  the  same,  as  it  is  sai^;  whereapoa  the 

said and  -. have  besought  us  to  do  what  farther 

should  seem  meet  to  be  done  io  this  behalf,  according  to.  the  form  of 
tlie  said  statute ;  and  forasmuch  as  by  the  said  statute  it.  is  ordained 
tiiat  in  such  case  the  justice,  whose  seal  should  be  put  to  such  except 
tioDs,  be  commanded  to  appear  before  us  at  a  certain  day,  to  confeu 
or  deny  bi^  seal ;  therefore  we  command  yon  that  you  personally  ap* 

pear  before  us  on ,  (a  'general  return  day)  wheresoever  we 

shall  then  be  in  England,  to  confess  or  deny  the  seal  so  put  to  the  said 
hill  of  exceptions  as  aforesaid,  to  be  your  seal,  according  to  the  form^ 
and  effect  of  the  said  statute,  and  that  you  bring  with  you  at  the  samo^ 
time  this  writ. 

Witness,  Sir  Charles  Abbott,  knight,  at  Westminster,  the  ■ 

day  of ,  in  tha      ■  i    '      year  of  our  reign. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE.  obscrratiom 

See  title  Compute,  Rule  to  Compute. 

Several  points  relating  to  this  instrument,  and  to  promissory 
note,  are  of  practical  import,  independently  of  those  points  which 
are  more  properly  matter  of  law  and  of  pleading  than  of  prac- 
tice. 

For  the  affidavit  of  the  debt  on  this  iustrument^  and  on  pro-  Of  tbe  affidarrit 
missorynotc,  see  title  Affidavit,  Forms.  of  debt. 

An  objection  was  taken  to  the  number  of  separate  counts  on  a  Connts  in  the 
banker's  several  (235)  pound  notes,  but  the  court  refused  to  strike  declaration, 
out  any  of   the  counts,    Lord  EUenborough,  C.  J.  saying,   '^  I 
should  have  drawn  this  declaration  in  the  same  form  ;  the  plaintiff 
oaght  not  to  be  put  to  any  unnecessary  difficulty  in  his  proof." 
Lane  v.  Smith,  SSmiih,  113. 

If  the  acceptor  apply  to  stay  proceedings,  he  must  pay  the  of  the  different 
costs  incurred  m  the  actions  brought  against  all  parties  on  a  bill  c/  Uabilltiet  of  the 
exchange ;  where  the  drawer  or  indorser  apply,  the  application  is  K[^"**  '"^  ^ 
granted  on  payment  of  the  debt  on  the  bill  of  exchange,  and  costs  costs, 
as  against  themselves  only ;  but  the  court  said,  that  the  acceptor 
being  the  original  defaulter,  all  costs  occasioned  by  his  default  were 
recoverable  against  him.     Smith  v.  Woodcock,  Same  v*  Dudley, 
4  r.  iJ.  691  ;  see  also  Windham  v.  Wither,  Idem  v.  Trull,  1  Sir. 
515.     So  by  parity  of  reasoning,   maker  of  notes  liable  to  all 
coats.     But  the  sheriff  is  only  liable  for  the  particular  costs  of  the 
party  sued,  and  as  to  whom  the  sheriff  is  in  contempt.     See  The 
Kingr.  Sheriffs  of  London,  QB,  S^J,  192. 

A  writ  of  inquiry  to  assess  damages  on  a  bill  of  exchange  or  Writ  of  inquiry 
promissory  note,  (except  for  foreign  money ;  Mannsel  v.  Lord  nnnecessary. 
Massarene,  5  T.  JB.  87y)  is  unnecessary ;  since  the  practice  is  to 
obtain  a  reference  to  the  master  or  prothonotary  by  motion  in 
term  time,  or  by  summons  in  vacation,  to  compute  what  is  due 
for  principal  and  interest,  and  for  exchange  and  re-exchange;  and 
for  this  sum,  when  ascertained,  execution  is  awarded. 

And  where  a  copy  is  verified  by  affidavit,  and  that  the  original  bill 
is  lost,  the  computation  may  be  made  upon  the  copy.  Brown  r. 
Messiter,  3  M*h  S.981.  But  it  is  necessary  that  notice  be  given 
to  the  defendant  of  the  prothonotary's  appointment  to  compute 
principal  and  interest  on  a  bill  of  exchange.  Branning  v.  Patter- 
son, 4  Taunt.  487* 

•  i 
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Where  mOt  fro» 
§eqMi  nhottld  be 
witefed* 


Copy  of  bill  or 
note  may  be  de* 
nanded. 

Venue  eaimot  be 
changed. 


Prodnetion  of 
affidaTita  on  exe- 
cution of  inquiry. 

In  trover  for 
bill,  dec.  notice 
to  produce  must 
be  proved. 

Where  notice  as 
to  consideration 
for  bill  or  note 
expedient 


No.  K 

Notice  to  pro- 
duce bill  or  note 
In  trover. 
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Where  this  mode  is  adopted,  it  seem  necessny  dwt  the  plmbtidf 
Bhoold  previously  enter  a  iro//«  proiequi  on  the  money  counts. 
HeaM  v.  Johnson,  2  Smith,  46.  n. ;  and  where  the  inteilocatory 
judgment  was  signed  and  the  plaintiff  died  on  a  subsequent  day  of 
the  term,  the  court  granted  a  rule  to  compute,  observing  that 'the 
final  judgment  woold  relate  to  the  first  day  of  term,  and  that  the 
defendant  could  not  be  injured,  since  a  set.  fa.  would  still  be 
necessary  previously  to  execution.  Benger  v.  Green,  1  M.  ^  S. 
229.  it  also  seems  that  the  rule  to  compute  may  be  obtuoed  oa 
the  day  on  which  interlocutory  judgment  for  want  of  a  plea  is 
signed.  Pocock  v.  Carpenter,  3  M,  if  S.  109-  Any  good 
cause  may  be  alleged  against  such  reference.  Goldsmid  v.  Tait^ 
2B.8fP.55. 

So  irregularity  previously  to  the  judgment  can  be  shewn  as  cause 
against  referring  the  note  to  the  prothonotary.     Pell  v.  lirowo, 

IB.  Sf  P.  369. 

And  it  is  not  a  valid  objection  on  shewing  cause  tliat  a  rule  to 
compute  was  moved  on  the  day  of  signing  interlocutory  judgment 
for  not  bringing  in  the  record.  Russen  v.  Hay  ward,  5  B.  Sf  J. 
752. 

A  copy  of  a  bill  of  exchange  or  note  may  be  demanded  by  sutn* 
mons,  and  proceedings  will  be  staved  till  given.  Barry  v.  AM- 
ander,  M.  25  G.  III.  K.  B.  1  Tidd,  610. 

The  venue  cannot  be  changed  in  an  action  brought  on  these 
instruments,  stated  arguendo  in  Pinkney  v.  Collins,  1  T.  jR.  571 ; 
this  point  is  mentioned  in  Whitburn  v.  Staines,  Q,  B.  Sf  P.  353,  as 
having  been  ruled  in  the  case  of  Pmkney  v.  Collins  ;  but  that  \^'as 
a  case  of  change  of  v^nue  in  libel,  and  the  point  in  question  was 
mentioned  only  incidentally. 

On  the  execution  of  a  writ  of  inquiry,  it  is  sufficient  to  prodqce 
these  instruments,  without  otherwise  proving  them.  Green  v. 
Hearne,  3T.R.30\. 

Before  evidence  can  be  given  of  a  bill  of  exchange  being  in  the 
defendant's  possession,  in  order  to  maintain  trover,  notice  to  pro- 
duce it  must  be  proved  to  have  been  given  to  the  defendant. 
Cowan  r.  Abrahams,  1  Esp.  N.  P.  R.  50« 

llie  mere  notice  that  the  plaintiff  will,  on  the  trial,  be  called 
upon  to  prove  the  consideration,  for  which  a  note  was  given  is  not 
sufficient  to  put  the  plaintiff  upon  such  proof.  Tlie  defendant  must 
Arst  fasten  some  suspicion  upon  the  plaintiff's  title,  by  shewing  that 
the  bill  or  note  was  obtained  from  the  defendant  or  some  previous 
holder,  by  force  or  by  fraud.  .Reynolds  v.  Chettle,  2  Campb. 
C.  N.  P.  596. 

FORMS. 
ICaurt*]  (TUk  caMM.) 

Take  notice^  that  the  above-named  defendant  will,  on  the  trial  of 
this  cause,  be  required  to  produce  and  shew  to  the  court  the  bill  of 
exchange  mentioned  in  the  pleading  herein,  to  wit, .  a  bill  of  exchange 

dated  ,  drawn   by  the  said  *-— ^ ,   the  above-named 

plaintiff  in  this  cause,  whereby  he  jc^qnired  one  to  pay» 

months  after  the  date  hereof,   to  the  order  of  the  said 

,  {the  plaintiff)  the  sum  of  £ ,  value  received ;  [or  if 


trover  be  for  a  promissory  note,  say  ^*  the  promissory  note  mentioned 
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|n  the  pleadings  herein,  to  wit,  a  promissory  oote  dated  the 


day  of ,  182-—,  whereby  one  promised  to  pay 

■  months  after  the  datp  hereof  to  the  said  ,  the  aboye^ 

pamed  plaioti^  in  this  caiue,  the  sum  of  ;£ ,  value  received.] 

Your'Sy  &c. 

Attorney  for  the  plaintiff  above-named. 

To  Mr. «,  attorney  for  the 

defendant  above-named* 

Noie.    The  form  most  properly  describe  the  instrument 
sought  to  be  recovered* 
[OmrQ  (TUle  cause.)  jfo.  9i 

Take  notice,  that  the  above-named  plaintiff  in  this  eanse  will,  on  Notice  miuiriii^ 
the  trial  thereof,  be  required  to  shew  the  consideration  paid  by  him  consideration  ta 
for  or  in  respect  of  the  bill  of  exchange  [or  note]  mentioned  in  the  be  proved. 

pleadings,  and  in  question  in  tlus  cause.    Dated  this  — • t—  day  of 

,  182—, 

Vour's,  &c. 


Attorney  for  the  above-named  defendant.. 

To  Mr. ' — r— >  attorney  for  the 

above-named  plaintiff. 

BILL  AGAINST  MEMBER  OF  PARLIAMENT. 
See  title  Member  of  Parliament. 

BILL  AGAINST  A  PJIER.    See  title  Peb^. 

BILL  OF  MIDDLESEX.    See  title  Process. 

A  writ  (or  precept,  not  a  writ,  2  Str.  106!))  proper  to  the  coiiil  what 
of  K.  B.  previously  to  the  issuing  of  which,   it  was  always  the 
practice  formerly  to  exliibit  a  plaint  of  qjuare  clausu/n  fregit^  and 
which  was  entered  of  record  in  that  court. 

It  kf  a  kind  of  capias  directed  to  the  sheriff!  of  that  county 
(Middlesex),  and  commanding  him  to.  take  the  defendant,  and  have 
him  before  our  lord  the  king  at  Westminster,  on  a  day  fixed,  to 
answer  to  the  plaintiff  oj^  a  plea  of  trtsptiss^    3.  Com.  2S5» 

'<  For  this  accusalioa  oC  trespass  it  is  tiiat  gives  the  court  of  lu  origin.^ 
K.  B.  jurisdiction  in  other  civil  causes  ;  since  when  once  the  de- 
fendant is  taken  into  custody  of  the  marshal  for  the  supposed 
Ir^pass,  he,  being  then  a  prisoner  of  that  court,  niay  there  be 
prosecuted  for  any  other  species  of  injury ;"  but  it  is  added,  that 
'*  it  19  not  necessary  that  the  defendant  be  'actually  the  marshal's 
prisoner ;  for  as  soon  as  he  appears,  or  puts  in  bail  to  the  process,, 
he  is  deemed  by  so  doing,  to  be  in  such  custody  of  the  marshal  as 
will  give  the  courts  jurisdiction  to  proceed.  And  upon  tfaesQ 
accounts  in  the  bill  or  process,  a  complaint  of  trespass  is  always 
su^ested,  whatever  else  may  be  the  real  cause  of  action."  Ibid. 

After  some  further  illustration,  not  entirely  practical,  but  rathex 
historical,  of  its  nature,  it  is  furthec  observed,  that  '**  in  K.  B.  if 
the  defendant  live  in  Middlesex,  the  process,  must  still  be  by  bill 
of  Middlesex  only." 

It  is  said,  that  a  bill  of  Middlesjex  or  a  latitat  may  be  sued  oul|  when  may  be 
but  not  acted  upon,  before  the  cause  of  action  accrued,    1  Cromp.  ii     '* 
W,  mho  fMsPracL  B.  R.  77. 


IHico  retnniable* 


When  maybe 
•enred. 

Snbseqaent  ^rits 
mast  agree  with 
the  first 

Proper  to  Mid- 
dlesex* 

If  doubt  exists  as 
to  bonndartes. 


Not  tested. 

What  nrnnber  of 
defendants,  &c. 
where  not  bail- 
able, may  be  in« 
aerted. 
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Several  aothoritlea  may  be  cited  to  hhe^  tliat  this  writ  cannot 
be  made  returnable  the  same  day  it  is  issued.  Green  v.  Rivet, 
2  Ld.  Raym.  772.  But  to  issue  this  writ  on  the  return  day  is 
now  the  practice.  Oxlade  v.  Davidson,  4  I\  H.  6 10;  and  that 
it  may  be  served  any  time  on  the  return  day.  Maud  v.  Barnard, 
2  Burr.  812. 

The  alias  and  the  jplurks  must  accord  with  die  first  writ.  Cor- 
bett  V.  Bates,  3  T.  K.  660. 

This. writ  is  proper  to  K.  B.  and  also  to  Middlesex^  and  tannot 
be  served  or  executed  elsewhere.  Borman  v.  Bellamy,  1  T.  JR. 
187.  Devenege  v,  Dalby^  1  Doug.  884 ;  but  if  there  be  a  doubt 
as  to  whether  the  place  where  it  was  served  be  out  of  Middlesex 
or  not,  the  service  will  be  deemed  good.  Drew  r.  Marriott, 
1  fVits.  77 ;  but  in  this  case  it  also  appeared  by  affidavit,  that  the 
defendant  had  promised  to  appear  to  any  writ  that  tnight  be  «ued 
out ;  still  the  reason  of  the  thing  seems  to  be  the  best  ground  of 
the  decision,  for  otherwise  no  writ  could  be  executed  in  unsettled 
boundaries. 

it  has  no  ieUe. 

Four  defendants  for  the  same,  or  for  different  causes  of  action, 
may  be  inserted  in  this  writ,  provided  it  be  not  bailable.  Yanfley 
t7.  Burgess,  4  T.  R.  697.. n. 

See  titles  Process.    Service. 


Where  bin  of 
Middletex  not 
bailable. 


Where  it  U. 


MUiwd  pittfiet, 
how  formed. 


Let  preetpa  ao- 
cord  w ifh  natare 
•r  the  writ. 


PRACTICAL  DIRECTIONS. 

7%e  precipe,  Forms,  No.  1,  or  2,  must  he  made  out^  and  then 
the  precept,  which  may  always  be  had  at  the  stationers  in  blank ;  see 
FoRk,  No.  3,  tubjained.  Indorse  the  attorney's  name,  and  if'tued  ost 
by  him,  also  the  agent^s,  with  the  date  of  suing  out  the  process;  carry 
precept  to  the  Bill  of  MiddkSex  Office  in  "Clijfard^s  An;  pay  sign- 
ing, 6d.  in  term  time,  lOd.  in  vacation ;  copy  and  serve  same  per- 
wanally  an  the  defendant:  the  copies  in  blank  are  also  sold  at  the 
stationers. 

Where  defendant  is  to  be  held  to  bail,  the  Practical  Dirbctions 
are  the  same,  except  that  an  affidavit  of  the  debt  must  be  made  and 
filed;  the  affidavit  is  usually  made  by  the  plaintiff  at  the  Office  in 
Clifford's  Inn.  See  title  Affidavit,  Forms.  Also  an  Ac  btiam, 
see  FokMS,  must  be  inserted  in  this  precept  when  bailable,  some- 
what different  from  the  more  general  ac  etiam^  viz.  instead  of  say- 
ing as  [in  the  writ  of  latitat,  according  to  the  "  custom  of  our  court, 
before  us/'  say,  "  according  to  the  custom  of  tbe  court  of  the  said 
lord  the  king,  before  the  Icing  himself."    See  ForM,  No.  4. 

Also  in  addition  to  the  attorney  and  agenCs  name,  and  date,  indone 
the  sum  sworn  to. 

In  case  of  more  precepts  than  one  issuing,  the  second  is  called  an 
alias,  see  title  Alias;  the  next  and  subsequent  writs  are  called 
J^lnries;  pay  signing  each  2</.  An  alias  bill  of  Middlesex  is  made  by 
adding  after  the  words  *'  The  sheriff  is  cominanded'^  the  folkwing 
words,  **  as  before  he  was  commanded.'^  The  pluriea  bill  of  Middle- 
sex is  made  by  adding  after  the  words  **  The  sheriff  is  cOBufaanded" 
the  following  words  "  as  oftentimes  he  has  been  commanded." 

■Care  should  also  be  tahen  to  signify  the  fact,  of  the  writ  b^n§  on 
alias  or  a  pluries  in  the  precipe,  ai^d  vikfcft.  if  dinta  hy  pitf^xitig  M9  ^f 
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alhwed  to  pan  over  wUkomt  reuewai,  a  new  writ  muii  be  im^ed,  Skdk 
it  tkepradiee  aitoa  latitat^  grounded  on  the  mk  that  the  teste  of  m 
afa'a  MM  he  the  return  of  the  preceding  writ.  See  TovcAiVt  eatk, 
28alLe99. 

FORMS. 

Hiddlesez»  to  wit    Bffl  te         '        against  ■     ■  rotanaUe        j^^.  |. 


on 


Pmthe  foe  a  bill 
Attorney.      efMidAMex  ael 
(Dale;).    Wlabk. 

Middlesex,  to  wit    Bill  for against ease  fop        jj^^  g^ 

£ upon  promises  (as  the  case  may  be)  retornable  on  ■  jvmmt  wbm 

^ Attorney,      wih  is  beOabk. 

Osth  for  £ »  (Dide^) 

per  affidavit  61ed. 

Middlesex »  to  wit    The  sheriff  is  commanded  to  take  *  jJq^  3, 

mdJohn  Doe  {thi$  is  a  nominal  defendant,  inierted  for  the  eahe  o/Biflof  Blkldksex 
grammatical  concordanee,  as  the  writ  is  made  out  in  the  plural  number^  not  bailable. 
and  it  uuneeeseary  where  there  ie  another  defendani)  if  they  may  be 
fimnd  in  his  baiKwick,  and  safely  keep  them,  so  that  he  may  nare 

their  bodies  before  the  lord  the  king  at  Westminster,  on to 

answer ^ in  a  plea  of  trespass^  and  Umt  the  said  sheriff  bare 

there  then  tlus  precept 

'  Bv  bill.    EUenborongh  and  Markham* 
Indorse  attomey^s  name  and  dfate. 

Mr. yon  are  served  with  this  process  to  the  intent  that 

Ton  may  by  your  attorney  appear  in  his  mqesty's  Conrt  of  King*s 

Bench,  at  the  return  thereof,  being  the (in  words  at  length) 

dajr  of ,  182 —  (jneed  not  be  in  words  at  length)  in  order  to 

your  defence  in  this  action, 

Middlesex,  to  wit.    The  sheriff  Is  commanded  to  take  '         I^o.  4. 

sod  John  Doe,  tf  they  shall  be  found  in  his  bailiwick,  and  them  safely  Bailable  biU  of 

keep,  so  that  he  may  have  their  bodies  before  the  lord  the  king  at  Middlesex. 

Westminster,  on  * {the  return)  to  answer in  a  plea 

of  trespass ;  and  also  to  a  bill  of  tlie  said  (the  plaintiff)  Ac  etUuu 

to  be  exhibited  against  the  said  ■  (the  defendant)  for  £- 


(any  nominal  sum,  ueu(Mg  double  the  amount  of  the  debt  sworn  to. 
Imp.  163.  n.)  upon  promises,  accordiug  tp  the  custom  of  the  court  of 
the  said  lord  the  king,  before  the  king  himself,  and  that  he  have  there 
then  this  precept. 

By  bill.    Ellenbqrough  and  Markham. 
Indorse  the  attorney  or  agent's 

name  and  residence,    date, 

and  sum  sworn  to. 

BILL  OF  PARTICULARS.    See  title  Particulabs. 
BILL  AGAINST  PRISONER.    See  tide  Prisoner. 
BLACK  ACT.    See  title  Humoredobs. 

BOARD  OF  GREEN  CLOTH;  Of  the  Kin^s  Household. 

it  is  mentiooed  here,  on  account  oi^  persons  resident  wilhin  the 
verge  of  the  king's  royal  pakce  beiog  privileBed  from  arrest,  except 
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'  bj  an  order  of  this  board»  or  under  prdcese  isMngoiit  of  die  pahce 
court.  See  Tidd,  210. 

BODY;  Rule  to  bring  in  the  Body.     See  titles  Attachment 
AGAINST  Sheriff.    Bail,  Above. 

Where  on  the  return  of  opi  eorffUi  the  plaintiff  brought  an  action 
agdnst  the  sheriff  for  an  escape*  and  recovered  damages :  Held, 
*  that  he  could  not  afterwards  rule  the  sheriff  to  bring  in  the  body  with 
a  view  to  proceed  in  the  original  action  for  costs.    Rex  v.  Mid- 
dlesex, (Sheriff)  1  Chit.  R.  393. 

In  the  Exchequer  the  rule  to  bring  in  the  body  may  be  taken  out 
on  the  day  imm^iately  after  the  sheriff  returned  the  writ,  if  the  tinie 
for  putting  in  bail  is  then  expired.    Gore  v*  WilliamSy  3  Anstr. 

§53, 

The  rule  on  the  sheriff  to  return  the.  writ,  expired  two  days  after 
the  end  of,  the  term,  a  rule  to  bring  in  the  body  taken  oqt  next 
day,  but  tested  on  the  last  day  of  term,  was  held  regular.  Buckler 
V.  Blytfae,  3  Jnstr.  779. 

BpNA  NOTABILIA.  A  term  in  ecdesiatical  law,  but  adopted 
in  practice  in  relation  to  changing  the  venue ;  it  being  said  that  ac- 
tions respecting  6017a  notabiiia  will  not  admit  of  the  venue  being 
changed.  Bonds,  specialties,  bills  of  exchange,  and  promissory 
notes,  are  held  to  be  bona  notabiiia.  See  title  Venub. 

BOND.  See  also  titles  Bail  Bond.  B^ieac^es;  Suggedion 
of  Breaches  under  the  Statute. 

Where  an  action  is  commenced  for  a  penalty  on  a  bond  of  in« 
demnity,  Brangwin  v,  Perrott,  2  HI.  R,  1 190,  Wilde  v.  Clarksoo, 
a  T.  R.  303,  or  for  performance  of  covenants,  Tidd,  558  ;  pro- 
ceedings will  be  stayed  on  the  payment  of  the  penalty  with  costs ; 
but  where  by  the  condition  of  the  bond  money  is  to  be  accounted 
for,  it  may  seem  that  more  may  be  recovered  than  the  penalty,  and 
therefore  even  upon  payment  of  the  penalty  and  costs,  the  court 
refused  to  stay  proceedings.  Lord  Lousdale  v.  Churchy  S  3'.  R. 
588. 

Upon  a  bond  in  a  penalty  conditioned  for  paying  a  less  sum 
by  instalments  and  interest,  though  a  part  only  of  the  instalments  are 
due,  the  obligee  may  arrest  for  the  aggregate  amount  of  all  the  in- 
stalments, and  the  interest  accrued  due  before  the  actiou  brought. 
Talbot  V.  Hodson,  7  Taunt.  251. 

Bond  conditioned  for  the  payment  of  a  principal  sum  in  the  year 
1820,  with  interest  in  the  mean  time  half  yearly;  an  actiou  having 
been  brought  for  the  penalty  upon  breach  of  the  condition  in  non- 
payment of  half  a  year's  interest  on  the  29th  September,  1817,  the 
court  refused  to  stay  the  proceedings  before  judgment  on  payment 
of  the  interest  due  and  costs,  although  the  non-payment  of  the  in- 
terest was  owing  to  a  slip.      Van  Sandan  v. ^— ,  one,  &c. 

lB,SsJ.2H. 

A  member  of  parliament  had  given  a  bond  with  two  sureties, 
cqudilioned  for  the  payment  of  the  sum  to  be  recovered  in  the  action 
pursuant  to  stat.  4  G.  III.  c.  33.  and  before  trial  became  bank- 
rupt, the  court  refused  to  order  the  bpnd  to  be  caoodled.  Hunter 
V.  Campbell,  M.  P.,  SB.S^J.  273. 

Debt  on  bond  given  to  plaintiff  as  treasurer  of  a  friendly  society ; 
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plea*,  that  die  rules  of  the  societf  had  not  been  confirmed  allhe 
quarter  sessions  pursuant  to  stat.  .S3  6.  IIL  c.  54 :  Held,  iipon 
demurrer  that  the  plea  was  bad,  the  bond  bemg  a  good  bond  at 
common  hw.    Jones  t;.  WooUam,  5B.SfA.  769' 

The  defendant  may  refer  it  to  the  prothonotary  before  judgment, 
to  ascertMn  what  is  due  for  principal  and  interest  on  a  common 
money  bond.    B6swoirth  v.  Bosworth,  S  J.  Bl  Moore,  590. 

If  default  be  made  in  payment  of  the  interest  on  a  bond,  the  prin- 
apal  whereof  is  not  yet  due,  the  court  will  not  stay  proceedings  on 
payment  of  tbe  interests  and  costs.  Tighe  v.  Crafter,  £  Taunt,  387. 
but  atmble,  they  would  restrain  the  execution  to  the  interest  and 
costs. 

BOOK.    See  titles  DemurreRi  Pater  Book. 

BOOKS,  ROLLS,  &c.  Inspection  of. 

A  motion,  may  be  made  for  a  rule  to  shew  cause  why  the  party  When 
whether  plaintiff  or  defendant  should  not  be  permitted  or  be  at  liberty 
to  inspect  books,  rolls,  &c.  The  motion  is  grounded  on  an  affidavit 
of  ivcts,  and  particularly  that  inspection  has  been  applied  for,  and 
refused.  Roe  and  Hare,  bart.  v.  Aylman,  Ban  236.  Hodges  v* 
Atkis,  3  Wib.  398.  and  it  must  also  appear  that  such  inspection  is 
necessary,  issue  being  joined.  S.  C.  Dr.  Groenvelt  v.  Dr.  Burrell, 
1  Ld.  Raym.  252.  Carth.  421. 

If  one  part  of  the  deed  be  executed  by  the  plaintiff  alone,  but 
remains  in  the  possession  of  the  defendant's  attorney,  the  court  of 
C«  P.  will  order  the  latter  to  give  an  inspection  and  copy  of  it 
to  the  plaintiff,  and  tbe  affidavit  for  such  inspection  need  not 
set  out  the  plaintiff's  cause  of  action.  Morrow  v,  Saunders, 
3  J.  B.  Moore,  671. 

So  where  the  plaintiff  entered  into  a  contract  with  an  auctioneer 
for  the  purchase  of  land  by  auction,  and  made  a  deposit  in  part  of 
the  purchase  money,  and  afterwards  brought  an  action  against  the 
defendants  (tbe  vendors)  for  interest,  for  not  completing  tbe  pur- 
chase according  to  the  conditions  of  sale':  Held,  that  the  latter 
must  produce  such  contract  for  the  purpose  of  the  plaintiffs'  in- 
apecUng  it,  or  getting  it  stamped.    Gigner  v.  Bayly,  5  J,  B.  Moore, 

71. 

And  a  mandamus  to  burgesses,  8ic.  to  inspect  the  corporation 
books  will  be  granted,  but  semble,  there  is  no  general  right  in 
every  person  to  inspect  the  books  of  quarter  sessions.  Kez  v. 
Chester,  (Sheriff)  1  Chit.  U.  476. 

So  the  books  of  the  commissioners  of  the  lottery  and  tbeir  nu- 
merical lists  are  of  a  public  nature,  and  are  kept  by  the  conimis- 
aioners  in  trust  for  the  ticket  holders,  who  are  entitled  to  an  inspec- 
tion of  them  by  a  rule  of  court.  Schinotti  v.  Bumstead  and  others, 
H.  36  G.  III.  K.  B.     1  Tidd,  617. 

But  this  rule  cannot  be  granted  where  the  books  are  of  a  pri-  when 
▼ate  nature ;  nor,  under  the  statute  32  G.  III.  c.  58.  does  a  town 
clerk  incur  a  penalty  for  refusing  an  inspection  of  an  order  for  ad- 
mission of  a  burgess.  Davies  v.  Humphreys,  3  M.  ^  S.  223* 
and  inspection  was  refused  to  plaintiff  in  replevin  of  a  deed  to  which 
be  was  no  party,  assigning  to  the  avowant  die  reduction  of  the  de- 
ipiaed  premises.  Brown  r.  Rose,  6  Taunts  283.  So  als6  where 
Qlie  of  two  parts  of  an  indenture  interchangeably  executed  is  lost, 
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ifae  coart  will  not  eider  an  inspeodoo  of  tbe  otfaei^    Sllcet  v. 
BrowB,  6  Tauni.  90%. 

Aodif  one  part  of  an  i&deatiire  of  apprmdceih^  be  exaeotod bj 
the  pIttnUfif  and  the  defeadant,  and  sworn  to  be  in  poiMaskm  of  the 
latter:  Held,  on  a  notioe  given  by  the  plaintiff  to  ptodnee  it,  that 
an  ajGdavit  <k  the  ddendant»  that  he  bad  not  inch  indnnaie  in  his 
posaeaiion^  and  that  he  bad  not  ditestad  hinteif  of  it,  nor  dctMyed 
U,  and  that  he  did  not  know  in  whose  possessien.it  was,  or  wluit 
had  become  of  it,  was  insufficient,  for  that  he  ahouid  have  stated 
that  it  never  existed,  dial  be  had  never  possessed  it,  or  that  he  had 
not  been  enabled  to  find  iU  Cooke  v.  TanswsU,  I  J.  B^  Moore, 
465. 

J^or  Will  the  court  compel  a  vestry  clerk  to  produce  and  peraiit 
copies  to  be  taken  of  documents  from  tbe  parish  chest  in  bis  custod]^ 
for  any  other  than  parochial  purposes,  for  if  he  was  legally  the 
vestry  clerk,  he  had  a  right  to  the  cnstody  of  these  documentSi 
and  if  not,  the  person  entided  to  tbe  office  might  obcaiu  possession 
of  them  by  mandamus*    May  v.  Gwynne,  4  fi.  if  A.  801. 

After  an  action  brought  against  the  Sheriff  of  Chester  for  tiot 
levying  under  a  writ  issiied  out  of  the  Coart  of  Cheat  Session,  the 
coart  refused  to  grant  a  rule  for  the  sheriff  to  give  the  plaintiff  in- 
mecftioa  of  tibe  writ  in  order  to  frame  the  dechration^  although 
the  writ  was  in  the  sheriff's  possession.  Rex  t^.  Chester,  (Sheriff) 
1  CUi.  Jt  476. 

BOOKS.    Evidence  of  Books^  kolls,  S^c.    Evidence  ^IMk,  see 
tide  Evidence,  and  table  subjoined. 

BOTTOMREE-BOND. 

The  court  refused  a  rule  of  referenoe  to  the  master  to  compute 
what  Was  due  on  a.  bottomree  bond.  Palin  v.  Nicholson,  £. 
38  G.  III.  lTidd,5S9. 

In  error  brought  on  judgmeqt  on  a  bottomree  bond,  it  b  nepes- 
sary  to  put  m  bail.  Fitt  v.  Coney,  1  Sir.  476,  cited  7  T.R. 
450.  n. 

BREACHES..  Suggestion  of  Breaches  under  SiatuUS  &  9  ff.  III. 
c.  11.  5.  8. 
Obierfstioii,  '^^  practice  is  compulsory  accol'ditig  to  the  statute.    Drage 

t7.  Brand,  £  fFiir.  377*  tmd  every  day  afford  cases  where  it  ought 
to  be  adopted. 

The  statute  8  &  9  ^*  HI- 1^*  11«  <•  B.  enacts,  that  in  aU  actions 
which  shall  be  commenced  or  prosecuted  in  any  of  his  majesty's 
courts  of  record,  upon  any  bond  or  on  any  penal  sum  for  non-per- 
formance of  any  covenants  or  agreements  in  any  indenture,  deed, 
or  writing  contained,  the  plaintiff  may  assign  as  man^  breaches  as 
be  m^y  think  fit ;  and  the  iury,  upon  trial  of  such  action^  sbaUand 
may  assess  nbt  only  such  idamages  and  costs  of  suit  as  have  hereto- 
fore been  usually  done  in  such  cases,  bat  also  damages  for  such  of 
tbe  said  breaches  so  to  be  assigned  as  the  plaintilf,  upon  the  trial  of 
the  issues,  shall  prove  to  have  been  broken,  and' that  the  like  judg- 
ment shaltbe  entered  en  such  verdict  as  heretofore  hath  been  asu- 
ally  done  in  such  like  actions ;  and  if  judgment  shall  be  given  for*the 
pUiotiff  on  a  detnuner,  or  by  confession^  or  idhildieitf  tbe  pkiatiff/ 
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updb  the  roll,  may  soggest  as  many  bneliclies  of  ib^  coinenilnts  knd 
agreements  as  be  ^U  think  fit,  upon  which  shall  issue  a  writ  io  the 
stwriff  of  that  county  where  die  action  shallbe  brought,  to  sikm- 
aaoii  a  jury  to  appear  before  the  justices  or  justice  of  assise  or 
mm  pmu  of  thit  countyi  to  inquire  of  the  tnitfi  of  every  on^  of 
ihoee  breaches,  and  to  assess  me  damages  the  {MnCiff  shaH  bavo 
sustained  thereby;  in  which  writ  it  shaH  be  comtnanded  to  the  said 
justices,  or  justice  of  assize  of/ffisi/irttfSy  that  he  or  they  shall  make 
a  return  thereof  to  (he  court  from  whence  the  same  shall  issue  at'the 
time  in  such  writ  mc.<uoned ;  and  in  case  the  defendant  after  such 
judgmnent  entered,  and  before  any  execution  executed,  shall  pay 
into  the  court  where  the  action  shall  be  brought,  to  the  use  of  the 
plaintiff,  or  his  executors  or  administrators,  such  damages,  so  to 
be  assessed,  by  reason  of  all  or  any  of  the  breaches  of  suck  cove- 
nants, together  with  the  costs  of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered  upon  record ;  or,  if  by  reason  of 
any  execution  executed,  the  plaintiff,  or  his  executors  or  administra- 
tors, shall  be  fully  paid  or  satisfied  all  such  dan^ages  sd  to  be  assess- 
ed, together  with  bb  costs  of  suit,  and  all  reasonable  charges  and 
expences  for  executing  the  said  execution,  the  body,  lands,  or  g<k)ds  . 
of  the  defendant  shall  be  thereupon  forthwith  discharjged  from  the 
said  execution,  which  shaH  likewise  be  entered  upon  record ;  but, 
notwithstanding  in  each  cade  such  judgment  shall  remain,  continue, 
and  be  as  a  further  security  to  answer  to  the  plaintiff  and  his  execu- 
tors or  administrators,  such  damages  as  shall  or  may  be  sustained 
for  further  breach  of  any  covenant  or  covenants  io  the  same  inden- 
ture, deed,  or  writing  contained,  upon  which  the  plaintiff  may  have 
^  scire  facias  upon  the  said  judgment  against  the  deffendani,  or 
against  bis  heir,  terrC'teoants,  or  his  executors  or  administrators,  sug- 
gesting other  breaches  of  the  said  covenants  or  agreements,  and  to 
aummdn  him  or  ^them  respectively  to  shew  cause  why  execution  shall 
not  be  had  opon  the  said  judgment,  upon  which  there  shall  be  the 
Hke'  proceeding  as  was  in  ihe  action  of  debt  upon  the  said  bond  of 
obligation,  for  assessing  of  damages  iipbn  trial  of  issues  joined  upon 
sach  breaches  or  inquiry  thereof  upon  a  writ,  to  be  awarded  in  man- 
ner as  aforesaid.  And  that  upon  payment  or  satisfaction  in  manner 
as  aforesaid  of  such  future  damages,  costs,  and  charges,  as  afore- 
said, all  further  proceedings  on  the  said  judgment  are  again  to  be 
stayed,  and  so  toties  quotitn,  and  the  defendant,  his  body,  lands',  or 
goods,  shall  be  discharged  out  of  e^cecution  as  aforesaid. 

It  appears  that  in  cases  within  this  statute,  ihe  ptaiittiff  canhoft,  by  la  what  cases 
default,  enter  tip  jtidgmettt  on  the  whole  penalty  on  a  judgment,  as  breaches  most  ba 
he  Alight  have  done  at  common  laW,  without  attesting  on  the  Ml  ^^^^^^^^ 
the  particular  breaches  of  the  condition.    Rol^  r.  Roseweli, . 
6  T.'R.  558.  in  which  case  is  cited  Hardy  v.  Bern,  (Excheqner) 
£.  30  G.  III.  ib.  540.    So,  after  jud^mem  on  demurret  in  debt, 
on  bond  conditioned  to  pay  an  annuity,  the  defendant  cannot  i^ue 
executioti  for  the  arrears  due,  without  assigning  brtochefs  6n  the 
record  under  the  statute.    Walcot  v,  Gbulding,  8  T.  R.  126. 

On  tliis  occasion  several  cases  were  cit6d  to  slie w  that  wheth  jlldg- 
theiit  was  signed  for  the  whole  penalty,  ahd  execatkni  'issued  f^  the 
sum  due  only,  tlie  court  formerly  exercised  an  equitable  juriidictioa 
in  directing  auy  overplus  to  be  refunded,  particularly  Howell  v» 
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'    tianforth,  ^Bl  R.  1016^   abo  Ogilvie  v.  Foley,  id.  1111;  but 
'    thfe  coort  said  tbat  it  was  established  by  the  case  of  CoUins  r.Col- 

•  lios,  2  Burr.  823 ;  (ruled  indeed  prior  to  those  cases)  that  »  bond, 
conditioned  for  the  payment  of  an  annuity,  was  withm  tiiis  slalaie. 
See  also*  Ethersey  tv  Jackson,  8  T.  R.  255.  where,  after  plea  of 

•  flK>h  eH  Jadum,  the  plaintiff  had  delivered  an  issue  without  assign- 
iag  breaches,  according  to  the  statute;  bat,  previousfy'to  trial,  and 
within  the  time  allowed,  from  the  defendant's  being  under  terms  to 
take  short  notice  of  trial,  had  delivered  another  issue,  duly  assign- 

-  iag  such  breaches,  without  having  taken  out  any  summons  to  amend 
the  former  issue,  the  court  held  such  proceedmg  iroegiftlar,  and 
abo  that  the  statute  was  compulsciry. 

In  debt  on  bond  conditioned  for  the  performance  of  covenants 
after  oyer  and  performance  of  each  covenant  pleaded  specially  and 
also  performance  pleaded  generally,  the  plaintiff  must  assign  specific 
breaches  in  his  replication,  if  not  already  dona  in  the  declaration, 
and  if  he  merely  take  issue  on  the  generid  performance,  and  eater 

-  a  separate  assignment  of  breaches  on  the  record  no  damages  can  be 
assessed  on  them  and  the  court  will  award  a  re-pleader.  Plomer  v. 
Ross,  5  Taunt.  386.    5.  C.    1  Marsh.  95. 

After  a  plea  nan  est  factum,  and  that  the  bond  was  obtained  by 
fraud  and  covin,  where  breaches  aiie  not  assigned  in  the  declaration, 
the  plaintiff  may  suggest  them  under  the  statute  8  &  9  fP.  III.  c.  1 1. 
in  making  up  the  issue.    Homfray  and  others  v.  Rigby,  5  M.SfS. 

So  in  an  action  of  debt  on  bond  with  a  penalty  for  performance 
of  covenants,  breaches  may  l>e  assigned  in  the  replication  under 
statute  8  8c  9  'f^*  III-  c.  1 1.  s.  8.  and  on  demurrer  an  interlocutory 
juc^ment  may  be  given,  and  final  judgment  stayed  till  after  award 
and  <szecution  of  a  writ  of  inquiry.    Johneso.  Johnes,  3  Dow,  1. 

And  where  the  interlocutory  judgment  was  in  £aster  term,  and 

then  as  the  inquisition  could  not  be  taken  out  pursuant  to  the  statute 

till  after  Trinity  term,  a  day  was  given  in  Michaelmas  term,  passii^ 

over  Trinity  term  without  continuance:  Held,  that  as  in  the  due 

execution  of  the  object  of  the  statute,  the  ^ving  a  day.  in  Trinity 

term  would  have  been  nugatory,  the  reason  for  the  continuance 

fiuled,  and  the  omission  was  no  error.    lb. 

What  brad  is  not  But  a  bond  given  to  the  L4>rd  Chancellor  by  the  petitionii^ 

withiB  tliis  sta-         creditor  of  a  bankrupt  is  not  within  this  statute.    Smithey  v.  £d- 

*"^  mondson,  3  East^  16^^  nei^er  is.  a  bail  bond,.  Moody,  assignee,  &c. 

V.  Pheasant,  2  13. 4r  P*.  446.  Selby  and  others.  Assignees,  &c.  v. 
Serresy  JE;.41  G.III.  I  Tidd,  604.  neither  is  a  warrant  of  at- 
torney. Kinnersley  v.  Mussei^  5  TaufU^  264-  nor  in  an  action  by 
executors^  where  the  bond  v|as  <y>ndilionfd  to  be  void  on  payment 
of  a  sum  certain,  at  a  future  day,  <Nr  within  one  month  after  the 
death  of  the  obligee,  the  fdaintiff'a  testator.  Cardoza  v.  Uardj, 
2J.B.Moove^9SO. 
At  to  adhcriag  ta  Where  a  plaintiff  suggested  a  bieadi  of  a  bond  conditioned  not 

^^TJ'^'^f!!^      to  assault,  molest,  or  injure  the  person  of  the  plaintiff  in  certain 

cd  liv  the  statata.  ^T^t  •,..•'         •        .  •      •  "^    »  it. 

^  *  terms  of  the  repiu:a|iou  roeotx>ned  m  the  case,  such  terms,  tboogb 

not  allied  in  formal  terms  to  be  laid  according  to  the  statute, 

wtoe  held  siifficieut.  See  the  case  of  Tombs  r.  Painter,  ISEaUf  !• 
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Leave  was  given  to  the  plaintiff  in  debt  on  bond,  cpnditiooed  tO' 
perform  an  award  after  judgment  for  him  upon  a  plea  of  judgment 
recovered  to  execute  a  writ  of  inquiry  upon  the  statute  8  8l  9  ^-  IH* 
c.  1 1 .  s.  8.  after  writ  of  error  allowed,  and  to  sign  a  new  judgment 
on  the  terms  of  payingcostSi  and  putting  the  defendant  in  statu 
quOf  &c.  Hanburj  x^.  Guest,  14  Eaii,  401.  and  m  this  case  it  was 
admitted  that  the  first  judgment,  without  the  inquiry  having  been 
executed,  would  have  beeu  unavailable. 

Thus  far  die  practice,  as  it  is  to  be  gathered  from  the  few  de- 
cisions that  appear  to  be  reported. 

Tlie  practice  cannot  be  said  to  be  very  generafly  established;  The  practice  net 
and,  as  observed  above,  litde  b  to  be  found  in  the  more  usual  books  ^^^  ***** 
of  pnictice.  Even  so  late  as  H»  44  G.  II L  Lord  Alvanley,  in, 
delivering  the  judgment  of  the  Exchequer  Chamber,  in  the  case  of 
Hankin  v.  Broomhead,  SB.i^  P.  607.  expressed  his  sorrow  ^'  to 
tind  thnt  none  of  the  coiitts  have  ever  been  moved  as  to  the  proper 
mode  of  entering  np  judgment  under  the  statute  of  William^  in 
cases  of  this  kind."  Mr.  Serjeant  Williams,  in  a  most  elaborate 
and  original  note,  in  his  edition  of  Saunders's  Reports,  has,  indeed, 
supplied  this  desideratum  to  the  profession^  and  by  adopting  his  great 
authority,  that  which  was  before  obscure  or  difficult  even  to  an  ex* 
perienced  practitioner,  will  be  rendered  more  clear  as  well  as 
correct.  Indeed,  certain  forms  whicli  the  learned  Serjeant  con- 
ceived might  answer  the  purpose  were,  in  the  case  above  cited, 
saiK^tioned  by  the  opinion  of  the  court,  and  in  die  selection  of  the 
Forms  subjoined  I  have  taken  him  for  a  guide. 

According  to  the  cases,  Collins  v.  Collins,  2  Burr.  82D.  and  Where  jadgmeat 
Goodwin  r.  Croule,  1  Cowp.  357'  the  judgment  may  be  entered  eotercd  for  the 
up  as  for  the  whole  penalty  ■;  but  then,  it  is  to  stand  as  a  security  ^  ^  ^mdiu  a 
onlj  for  the  damages  sustained.  fecurity  for  the 

But  where  judgment  is  entered  on  a  warrant  of  attorney,  though  ^,!P*^^  . 
there  be  a  bond  also,  it  is  not  necessary  under  the  statute  to  sug-  u  wmiliiSer "a 
^est  breaches.     Austerberg  v.  Morgan,  2  Taunt,  19^.  not  even  warrant  of  attor* 
where  it  is  conditioned  for  payment  of  the  money  by  instalments,  ney  loggestion. 
Cox  r.  Rodbard,  3  Taunt.  74.    See  also  Tilby  v.  Best,  l6  East,  "^^  n«ce«wy 
16S.     See  title  SciBB  Facias. 

PRACTICAL  DIRECTIONS. 

r 

The  fudgment  being  signed  as  abwe^  the  hrewhes  ef  the  condition  of  ^^re  JndciacBt 
the  bomd,  or  oftlte  covenants,  must  be  suggested  on  the  roll.  Of  these  sug^  by  default,  or  o« 
gesSioms  the  practice  isMiid  to  be  to  deliver  a  copy  to  the  defendant^  or  demnrreri  Is 
his  attorney^  smd  at  the  same  tinse  a  notice  of  executing  a  writ  of  inquirg  *>8Bea» 
for  the  sittings  or  assizer 

Severai  precedents  of  suggesiions  wiU  be  given  in  the  Forms  snb^ 
joined. 

A  writ  ofinquxry  must  then  he  prepared  aeeording  to  the  nature  of  the 
case^     See  Forms  of  sueh  writs  of  inquiry  subfoin^ 

The  writ  of  inquiry  being  engrossed  and  delivered  to  the  sheriffs  the 
jstry  is  thereupon  sumuumedp  and  the  jury  process^  with  panel  annexed 
is  returned. 

Oapy  the  record  with  the  suggestion  on  paper;   leave  same  wiih^ 
the  chief  justice  or  judge  at  the  assizes;  attend  the  execiUion  of  the 
ecrit;   uie  jury  find  the  damages  as  usual;  a  proper  return  to  the^ 


imU  «f  imquinf  u  made,  wtd  eggcMcm  for  tht  4tmag€$  and  eotts  u 
awar^kd. 

.  A$  is  aiher  caae$  of  the  efeeentiam  of  the  writ  (fiMquiry,  emdeMce  meed 
nfii  be  adduced  to  prove  an  instrument  set  out  or  admitted  in  the  defend- 
ofifs  pl^a,  hf  the  testimony  of  the  subscribina  witness,  Collins  r.  hybot, 
X  £3p.  C«  N.  P.  157.  hut  if  the  action  oe  on  a  bond,  and  the  de- 
fendant let  judgment  goby  default  ^  and  the  plaintiff  thereupon  maka 
his  suggestion^  in  whi(M  he  sets  out  the  condition  of  the  bond,  and  if  that 
appears  to  be  for  performance  of  an  award,  or  of  covenant  in  ^s  ta- 
denture f  Sfc,  the  plaint^  mmst  prove  the  condition  of  the  bond,  the  award, 
indenture,  or  articles,  as  well  as  the  breaches  suggested.  Edwards  y. 
^tone,  coram  Lawrence,  J.  at  Hereford  lining  Assizes,  1803.  Wins. 
Saand.  R.  56.  n.;  bmi  evidence  that  the  instrument  produced  istkesame 
as-that  stated  in  the  suggestion  is  necessary. 

Mr.  Serfeamt  WilHams  observes^  that  tf  the  d^ende^  should  plead 
non  est  factam  to  a  bond,  (withm  the  meaning  of  this  statute)  the  plain- 
tiff munf  find  some  difiSeuky  inproceeding  wder  the  statute,  for  it  does 
not  seem  clear  whether,  in  that  caeCf  he  is  to  suggest  breaches,  or  to  sue 
out  a  scire  facian ;  therefore,  to  obviate  qny  difficulty,  the  learned  editor 
proceeds  to  point  out  a  mode  of  statement  of  the  bond,  and  of  the  inden- 
t^ire  containing  the  covenants,  for  the  due  keeping  of  which  such  bond 
may  have  been  given.  See  1  Sannd.  68.  n.  2  Saond.  187.  a.  n.  (1).  4th 
edit.  1809. 

FORMS. 

iV.  The  following  Form  is  inserted,  at  length  from  WiUiam£s 
Saunders,  nbi  sap.  The  practitioner  will  thence  gather  how 
much  of  a  deed  it  will  be  necessary  to  set  out  on  suggesting 

'  breaches  of  the  covenants  found  therein.  It  will  be  obvious,  that 
should  the  suggestion  extend  to  rent  in  arrear  only,  the  setting  out 
the  parcels  at  length  will  be  unnecessary,  but  where  the  sugges' 
tion  relates  to  the  non'repairing  the  juU  description  of  theprt' 
mises  seems  to  be  indicated. 

jfu^  1^  And  now  at  this  day,  to  wit,  on  the day  of  — in 

SaMestion  qfler term,  in  the  — • year  of  the  reign  of  our  said  sove- 

finSf  Jndgment  in  reign  lord  George  the  Fourth,  come  the  said  bailiffs  and  citixens  of 

debt  on  a  bond  the  said  city  of  -^ ,  by  the  said ,  their  attorney,  and 

^f^l^u^     say  that  the  said  writing  obligatory,  in 'the  said  bill  of  the  said  bailiffs 

and  citizens,  exhibited  against  the  said was  under  this  con- 
dition, That  if  one ,his  executors,  administrators,  or  assigns, 

did  well  and  truly  observe,  perform,  fulfil,  accomplish,  pay,  and  keep 
all  and  singular  the  covenants,  grants,  articles,  clauses,  provisoes, 
payments,  conditions,  and  agreements  whatsoever,  which,  on  the  part 

and  behalf  of  the  said ,  his  heirs,  executors,  administrators, 

or  assigns,  were  or  ought  to  be  observed,  performed,  fulfilled,  ac- 
complished, paid  and  kept,  comprised  or  mentioned  in  one  indenture 
of  lease,  bearing  date  with  the  said  writing  obligatory,  and  made,  or 

expressed  to  be  made»   between  ■      and ,  gentlemen, 

bailiffs  of  the  said  city  of ,  and  their  brethren  the  citisens 

of  the  said  city,  of  the  one  part,  and  the  said  — = — —,  of  the  other  part, 
in  all  things,  aocordiog  te  the  true  intent  and  meaning  of  the  aame^ 
tften  the  said  writing  obUgjatory  was  to  be  void  and  of  none  efleet,  or 
else  should  be  and  femain  uji  fiiu  foroe,  power»  and  virtne :  And  that 
the  said  indei^nre,  in  the  said  condition  mentioned*  was  made  on 

the  said day  of ,  in  the  year  of  our  Lord , 

between  the  said  and '• »  the^  bailiflb  of  tfie  said 

city  of  ■  -  -,  and  their  brethren  th^  citizens  ot  the  said  cibr  of  the 
one  part,  and  the  said    -    "■  ■ ,  in  the  said  condition  mentioneQi  by  the 


BtlBACHES,  St^^im  tan^r  th  SMitfe;  Fokx^.  mst 


■l*^Nri" 


i^ame  of ^,  of ,  ia  the  eovntjr  of      ■         ^  -« 

of  the  other  part,  which  other  part  of  the  said  indentare,  sealed  with 

the  seal  of  the  said ^»  the  said  bailiffs  and  citizens  of  the  said 

city  of ,  briog  here  into  court,  the  date  whereof  is  the  same 

day  and   year  last   mentioned,   whereby  the   said    aiid 

,  the  said  bailiffs  and  their  brethren  the  citizens  of  the  s^id 

city,  for  and  in  consideration  of  the  rents,  coTenants,  and  agreemei^ts 
thereinafter  mentioned,  expressed,  and  reserred,  and  on  the  port  and^ 

behalf  of  the  said ,  his  executory,  administrators,  and  assigns. 

to  be  paid,  done,  and  performed,  did*  with  one  aasent,  coQsej^t,  iinq. 
ngreement,  for  them  and  their  snccessors,  bailiffs  and  citizeps  of  the. 

said  city,  demise,  lease,  set,  and  to  farm  let,  nnto  the  said r^ — ^» 

his  executors,  administrators,  and  assigns^  All  those  their  water  coro- 

nrills,  set,  situate,  standing,  and  1>eing  in  or  near -r-,  in  tbOk 

said  city  of ,  called ,  and  aU  houses,  buildings,  ways^ 

▼aters,  pook,  ponds,  dams,  and  flood-gates  to  the  said  mUU,  or  any  of 
them  belonging,  with  all  and  every  of  their  appurtenances,  imil  all  And. 
all  manner  of  going  and  running  geer  belongmg  to,  and  used  with  the^ 
said  mills;  and  also  all  and  all  manner  of  goods  and  chattels,  utensils^ 
implements,  and  tools  whatsoe? er  of  them  the  said  bailiffs  tnd  oiti-. 
sens  then  standing,  remaining,  or  being  in,  at,  or  belonging  to  the 
said  mills,  and  which  the  then  tenants  were  obliged  to  leave  there,  audi 
that  little  piece  of  building  then  lately  used  as  a  walk-mill,  but  them 
demolishea  and  plucked  down,  with  the  land  whereon  the  said  builds 
ing  stood:  And  also  all  that  the  piscary  or  fishinj;  ia  the  Nethei? 

Pool,  otherwise  called ,  adjoining  to  the  said  mill,  and  a]) 

that  the  said  pool,  called  Nether  Pool,  or ,  as  the  same  waii 

then  measured,  bounded,  and  staked  out,  with  liberty  also  of  landing 
the  nets  on  the  waste  lands  belonging  to  the  said  bauiffs  and  citizansgt 

gained  out  of  the  said  — : ,  which  were  not  then  in  lease  to  any 

other  persons,  and  all  privileges  and  advantages  to  and  with  the  ^ai4 
pool,  piscary,  and  fishing,  usually  enjoyed :  and  all  houses,  out-houae9f 
edifices,  huildings,  ways,  waters,  water-courses,  pools,  ponds,  dams, 
streams,  flood-sates,  easements,  commons,  profits,  commodities,  ad-r 
TSDtages,  hereditaments,  and  appurtenances  whatsoever  to  the  pre- 
mises  aforesaid  belonging,  or  in  anywise  appertaining  or  accepted,  re* 
pated,  deemed,  taken  or  known  as  part,  parcel,  or  member  thereof^ 

with  free  liberty  also  to  and  for  the  said > ,  his  executors,  ad* 

ministrators,  and  assigns,  to  pull  down  the  said  mill,  and  apply  the 
materials  thereof,  utensils,  and  geering  thereto  belonging,  as  he  oc 
they  should  think  proper,  he  or  they  erecting  or  building  in  the  samQ 
place  another  good  and  substantial  mill,  with  fit  and  proper  wheeU 
and  appurtenances,  as  thereinafter  mentioned ;  except  and  always  re-f 
served  out  of  that  demise  unto  the  said  bailiffs  and  citizens,  their  suc- 
cessors and  assigns,  all  such  waste  grounds  or  lands  gained  out  of  thn 
said  pool  as  were  not  staked  and  set  out  as  aforesaid.  To  have  and  to 
hold  the  said  mills,  pools,  fishery,  and  premises  thereby  demised,  or 
so  intended  to  be  (except  before  excepted)  with  their  and  everv  of 

their  iqppurtenances,  unto  the  said ,  his  executors,  adipi- 

nlstrators,  and  assi^s^  from  the day  of ,  next  en- 
suing the  date  of  the  sMd  indenture,  for  and  during  and  unto  the  full 

end  and  term  of years,  from  thenceforth  next  ensuing,  fdlr 

to  bo  complete  and  ended,  yielding  and  paying  therefore  yeariy,  ana 
every  year,  during  the  first  six  years  of  the  said  dembed  term^  unto 
the  said  bailiff  and  citizens,  their  successors  and  assigns,  the  rent  or 

•am  of  ^T—i of  lawfid  money  of  Great  Britain,  upon  two  q(  the 

most  uraal  feast  days,  or  days  of  payment  m  the  year,  by  even  and 
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tfqnal  portions,  without  any  deduction  or  abatement  whatsoever  (except 
only  for  the  land-tax)  and  also  yielding  and  paying  yearly,  and  every 
year,  unto  the  said  bailiffs  and  citizens,  their  successors  and  assigns, 

during  the  last years  of  the  said  demised  term»  the  rent  or 

sum  of  £ ,  of  like  lawful  money,  upon  the  same  feast  days  and 

times  of  payment,  without  any  deduction  or  abatement  whatsoever 
(except  only  the  land-tax,  which  the  said  bailiffs  and  citizens  were  to 

pay  and  discharge) :  And  the  said for  himself,  his  executors, 

administrators,  and  assigns  and  every  of  them,  did  covenant,  promise, 
and  grant  to  and  with  the  said  bailiffs  and  citizens,  and  their  succes* 

sors  and  assigns,  by  their  said  indentures,  that  he  the  said ,  his 

executors,  administrators,  or  assigns,  or  some  of  them,  should  and 
"Would  yearly,  and  every  year  during  the  said  demised  term,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  bailiffs  and  citizens,  their 

successors  and  assigns,  the  said  yearly  reserved  rents  of  £ 

and  £ — ^ of  lawfid  money  of  Great  Britain,  upon  the  respective 

days  and  times,  and  in  manner  and  form  above  limited  aud  appointed 
for  payment  thereof,  without  any  deduction,  defalcation,  or  abatement 
whatsoever  (except  only  for  the  land-tax) :  And  also  that  he  the  said 

• ,  his  executors,  administrators,  or  assigns,  should  and  would, 

tritfain  the  space  of years  from  the  day  of  the  date  of  the 

said  indenture,  erect  and  build,  or  cause  to  be  erected  and  built,  a 
good  set  of  mills  at  and  upon  the  same  place  where  the  said  demised 
mills  then  stood,  and  should  and  would  expend  and  lay  out  in  building 

the  sum  of  £ and  should  and  would  make  such  mills  good, 

firm,  and  substantial,  with  proper  wheels,  gates,  utensils,  and  other 
appurtenances,  fit  for  carrying  on  some  sort  of  iron  manufactory, 
and  should  and  would  during  the  said  term  repair,  uphold,  maintain, 
and  keep,  not  only  the  said  milk  so  to  be  erected  and  built,  but  also 
the  flood-gates,  wastes,  bridges,  and  dams,  belonging  to  the  said  mills 
and  pools,  with  all  needful  and  necessary  preparations,  as  by  the  said 
indenture  amongst  other  things  more  fully  appears:  And  the  said 

bailiffs  and  citizens  of  the  city  of  — • in  fact  say,  that  before  the 

feast  of in  the  year  of  our  Lord the  said  ■ 

died,  that  is  to  say,  at  London,  in  the  parish  of  SL  Bfary  le  Bow, 

in  the  ward  of  Cheap,  and  that  at  the  said  feast  of in  that 

year the  sum  of  £ of  the  rent  of  £ 

aforesaid,  four  years  and  a  half,  ending  at  that  feast  in  that  year,  were 
in  arrear  from  the  executors  of  the  last  will  and  testament  of  the 

said  ^—  to  the  said  bailiffs  and  citizens  .of  the  said  city  of 

■    -  to  wit^  at  London  aforesaid,  in  the  parish  and  ward  afcHV- 
said,  and  the  same  still  remains  due  apd  unpaid,  contrary  to  the  form 

and  effect  of  the  said  covenant  of  the  said so  made  in  that 

respect :  And  the  said  bailiffs  and  citizena  of  the  said  city  of 

farther  say,  that  although  the  said  ■  ■  ,  in  the  said  indenture 
mentioned,  within  six  Tears  next  after  the  making  of  the  said  inden- 
ture, did  erect  and  build  a  set  of  mills  at  or  upon  the  same  place  where 
the  said  demised  mills,  at  the  time  of  the  making  the  said  demise, 
stood;  yet  the  said         ■         did  not  cause  the  same  to  be  well  built, 

neither  did  the  said expend  or  lay  out  in  building  the  same 

the  sum  of  £ nor  any  sum  of  money  exceeding  the  sum  of 

£ nor  were  the  same  set  of  mills  mad^  good,  firm,  and  sub-' 

stantial,  with  wheels,  gates,  utensils,  and  other  appurtenances,  fit  for 

carrying  on  any  sort  of  iron  manufactory :  nor  did  toe  said in 

his  life-time,'  or  any  other  person  whatsoever ,'for  the  space  of — : 

years  now  last  past,  repair,  uphold,  maintain,  or  keep  the  said  new 
greeted  mills,  or  any  of  themi  or  any  of  the  flood-gates,  wastes,  bridges. 
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and  dims  belong;iiig  thereto,  and  pool,  or  any  of  them,  but  on  the 
cootrarj  thereof  permitted  and  suffered  the  said  mills,  and  the  said 
flood-gates,  wastes,  bridges^  and  dams,  to  be  broken  down,  minons, 
sod  in  great  decay,  for  want  of  needful  and  necessary  reparations^ 
sad  the  same  still  remain  broken  down,  minods,  and  in  great  decay ; 
that  is  to  say,  at  London  aforesaid,  in  the  parish  of  St.  Mary  le  Bow, 
10  the  ward  of  Cheap  aforesaid,  and  this  the  said  bailiffs  and  citizens 
of  the  city  of  — »— —  «re  ready  to  verify,  and  pray  judgment  and 
their  damages,  by  reason  of  the  said  breaches  of  covenant,  to  be  ad- 
judged to  them ;  therefore^  it  is  considered  by  the  barons  here,  that 
Uie  said  bailiffs  and  citizens  ought  to  recover  their  damages  on  occa- 
sion of  the  premises  against  the  said ;  but  because  it  is  un- 
known what  damages  the  said  bailiffs  and  citizens  have  sustained  by 
reason  of  the  said  breaches  of  covenant,  therefore,  according  to  the 
form  of  the  statute  in  such  case  lately  made  and  provided,  the  sheriffs 

of are  commanded  that  they  cause  to  come  before  • 

chief  baron  of  the  Exchequer  of  our  lord  the  king,  on next 

after at ,  twelve  free  and  lawful  men  of  their  baili- 
wick, to  inquire  of  the  truth  of  the  premises  by  the  said  bailiffs  and 
citizens  above  suggested;  and  to  assess  what  damages  the  said  bailiffs 
and  citizens  have  sustained  by  reason  of  the  breaches  of  covenant 
aforesaid,  and  that  they  should  have  on  that  day  before  the  said  chief 
baron  the  writ  of  the  said  lord  the  king,  to  them  directed  for  that 
purpose,  h  49  likewue  commanded  to  the  said  chief  baron  that  he 
certify  the  inquisition  before  him  taken  to  the  barons  of  the  Exchequer 
at  Westminster,  from  the  day  of  in  three  weeks  next  coming, 

together  with  that  writ;  and  the  same  day  is  given  to  the  said  bailiflTs 
and  citizens  here,  &c, 

N.    The  foUowina  mggesiion  was  made  in  the  i$sve  as  delivered 
immediaieiy-  after  the  replication  and  issue  joined  thereon, 

**  And  the  said  John,  for  breach  of  the  condition  of  the  said  ^o.  2^. 

writing  obligatory,  suggests  to  the  court  here,  according  to  the  form  ^u"^^^**?"|J?\| 
of  the  statute  in  such  case  made  and  provided,  that  the  said  several  ^oiil^tioiied  for 

btUs  of  exchange,    so  drawn  by  the  said  iipon  the  said  payment  of  hills 

Messrs.  Baillicy  Pocock,  and  Co.  Merchants,  in  London,  were  not,  of  exchange  by  a 
nor  was  any,  or  either  of  them,  duly  paid  according  lo  the  third pewoo,  with 
and  effect  thereof,    and    that  the  third  of   each   set    of   the  said  H^^  **" 

several  bills  of  exchange  was  duly  presented  for  payment  to  the  said 
Messrs.  Bailiie,  Pocock,  and  Co.  and  being  protested  for  non-pay- 
ment thereof,  was  afterwards  produced  to  the  said  Henry,  who  then 
and  from  thenceforth  hath  refused  to  pay  the  said  bills,  or  any,  or 
either  of  ihem,  and  that  the  said  bills  still  remain  wholly  unpaid  and 
unsatisBed ;''  therefore,  as  well  to.  try  the  truth  of  the  issues  above 
Joined  as  to  inquire  the  truth  of  the  premises  above  suggested  by  the 

said ,  and  to  assess  what  damages  he  hath  sustained   by 

reason  of  the  breach  of  the  said  condition  above  assigned,  accord- 
ing.to  the  form  of  the  statute  in  such  case  made  and  provided,  the 
sherJOk  are  coivmanded  that  they  cause  to  come,  &o.  (See  next  pre* 
cedn^) 

(AUbt  the  jmdgmeni,  and  then  proceed  as  follows,)    And  hereupon        No.  3. 
the  said  ■     ■    '       ,  according  to  the  form  of  the  statute  in  such  case  Soggeition  of 
made  and  provided,  says,  that  the  said  writing  obligatory,  whereon  b»]each,  after 

the  said  judgment  was  so  recovered  aeainst  the  said ^'^SulT^m  an 

'aforesaid,  wa^made  and  given  by  thesai<r-^^ ^, under  and  subject  ^^^rd  of  writ  af 

VOL.  !•  T 


^  BREACHES,  Sui^eiiion  tmder  iht  Slaiuie ;  Fqbks. 

inquiry  in  4tht    to  a  eertein  conditioD  thereto  snbsoribed^  wheredj  (if  ikifrt  be  a 
M  bond,  reeitAl  in  the  band,  wy  "  after  reciting"  then  ttate  the  recital,  mnd 

ftoceed)  it  was  declared  that  {here  recite  the  eemdition)  and  for  breach 
of  the    said   condition    of  the  said   writing   obligatory,    the    said 

^^ ,  according  to  the  form  of  the  statute  in  such  made  and 

providcfd,  suggests  and  gives  the  court  hero  to  understand  and  be  in- 
formed, that  {here  ntggest  the  breach  or  breache^if  and  hereupon  the 
said       ■  |>rays  the  writ  of  our  said  lord  the  king,  to  be  directed 

to  the  sheriflT  of ,  and  to  the  Right  Hononnble  Sir  Charles 

Abbott,  knight,  his  majesty's  chief  justice,  assigned  to  hold  pleaa  in 
the  court  of  our  said  lord  the  king,  before  the  king  himselC  (or  if  i» 
the  country,  $ay,  **  to  his  majesty's  justices  assigned  to  uike  the  as- 
sizes in  the  county  of /*)  commanding  the  said  sheriff  that 

he  cause  to  come  before  the  said  chief  justice  (or  '*  justices  of  as- 
sise*^ OB the —  day  of next,  at  — — — • 

in  the  county  of ,  twelve,  &c«  by  whom,  &c.  and  who  nei- 
ther, &c.  to  inquire  of  the  truth  of  the  said  breaches  above  assigned, 

and  to  assess  the  damages  thereby  sustained  by  the  said 

and  also  that  it  be  commanded  in  the  said  writ  to  the  said  chief  jus- 
tice, (or  "justices  of  assise'')  that  he  (or  **  they")  make  a  return 
thereof  to  the  said  court  of  our  said  lord  the  king,  before  the  king 

himself,  at  Westminster,  on next  after,  rad  it  is  granted  to 

him,  &c. ;  the  same  day  is  given  to  the  said ,  at  the  aaae 

place:  At  which  day,  before  our  lord  the  king  at  Westminster,  conies 
the  said ,  by  his  attorney  aforesaid,  and  the  said  chief  jus- 
tice (or  /'  justices  of  assixe'O  now  here  returns  (or  **  return")  a  cer- 
tain inquisition  indented,  taken  before  him  (or  '*  them")  at , 

in  the  county  of ^ — ,  on ,  the :  day  of ^ 

in  the year  of  the  reign  of  our  said  lord  the  king,  upon  the 

oath  of  twelve  good  and  lawful  men  of  the  same  county,  by  which  it 
is  found  (here  recite  the  inquititunh  which  ie  in  the  mature  of  a  poetea), 

and  that  the  said hath  sustained  damages  by  reason  of  the 

aforesaid  breach  of  the  said  condition  of  the  said  writing  obligatory, 
to  the  sum  of  £ . 
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No.  4.  «<  Whereupon  all  and  singular  the  premises  being  seen,  and  bj  the 

totoJ*"!^*^  u  ^^^^^  ^^^^  more  fully  understood,   and  mature  deliberation   being 

ot'tbctnquUiUoii,  thereupon  had,  for  that  it  appears  to  the  court  here,  that  the  plea  by 

where  judgment'  the  said ,  in  form  aforesaid  above  pleaded,  is  not  sufiScient 

was  for  the  plain-  in  law  to  bar  the  said  from  having  his  said  action  thereof 

titi  on  denamr.  mainUined  agabst  the  said ,  it  is  considered  that  the  said 

ought  to  recover  his  said  debt,  and  also  his  damages  by 

reason  of  the  detention  of  tbat  debt,  and  his  costs  and  charges  in 

about  his  suit  in  this  behalf."    '*  And  hereupon  the  said , 

according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
says,  that  (then  auign  the  breaches,  and  afierwardt  May)  Wherefore, 
'  because  it  is  convenient  and  necessary  that  the  court  of  our  said  lord 
the  king  now  here-  should  not  give  their  final  judgment  of  and  upon 
the  premises  aforesaid,  until  such  time  as  the  truth  of  the  said 
breaches  of  covenant,  so  suggested  by  the  said  plaintiflT,  shall  have 

been  inquired  into,   and  the  damages  which  the  said has 

sustained  by  reason  of  those  breaches  shall  have  been  assessed  by  a 
jury  of  the  country  in  that  behalf,  according  to  the  form  of  the  said 
statute,  let  judgment  thereupon  be  stayed  until  such  time  accord- 
iiiglj ;"  (then  at  the  end)  **  and  because,  according  to  the  form  of  tbe 
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«aid  itttate,  a  jarj  onght  to  ioqiiire  of  the  troth  of  the  said  hreachtfi 
80  assigaed  by  the  said  plaintifls,  and  to  assess  the  damages  that  the 

Mid has  sastained  thereby  :"  therefore,  the  sheriff  of  the 

said  coantj  is  commanded  to  summon  twel?e  good,  &c.  of  his  baiii^ 
wtek  to  appear  before  the  jastices  of  oor  lord  the  king,  assigned  to 

take  the  assizes  in  the  said  county,  on — >— »  at ,  in  the 

said  county,  upon  their  oath  to  inquire  of  the  truth  of  the  said 

breaches,    and  to  assess  the  damages  which  the  said  — ^^-^  has 

sustained  thereby ;  and  let  the  said  justices  of  assise  make  return  of 
the  same  writ,  so  as  aforesaid  to  the  said  sheriff  directed,  unto  the 

.court  of  our  said  lord  the  king,  here,  on  -»— next  after •  ^ 

next  coming,  together  with  this  writ;  the  same  day  is  given  to  the 
said here. 

In  the  inquintion  returned  by  the  judge^  which  is  in  the  nature 
of  a  postea,  it  must  be  alleged  that  the  jury  have  found  the 
truth  of  the  several  breaches  suggested,  and  damages  must 
be  aMses9ed  for  those  breaches.  See  the  form  of  the  postea, 
2  Saund.  187  c.  and  187  d.  See  No.  7.  The  judgment  should 
then  be  as  usuaL 

**  Therefore,  it  is  considered,  that  the  plaintiff  recover  against  the 

said  defendant  his  said  debt,  and  also  £ — '• ,for  his  damages  which 

lie  hath  sustained,  as  well  by  reason  of  the  detention  of  that  debt 
as  for  his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  by  the. court  of  our  said  lord  the  king  now  here  adjudged 
to  the  said  plaintiff,  with  his  assent.  And  the  said  defendant  in 
ttercy,"  &c. 

And  hereupon  the  said  ■  ■    ,  according  to  the  form  of  the         No.  A* 

statute  in  such  case  made  and  provided,  says,  that  the  said  writing  Snggestlon  of 
obligatory,  whereon  the  said  jadgment  was  so  recovered  against  the  ^J]^'^'^  Ifier 

uid  — — —  as  aforesaid,  was  made  and  given  by  the  said ^*-^»  jadgmeot  by  de- 

Uflder  and  subject  to  a  certain  condition  thereto  subscribed,  whereby,  fmalt  with  award 
after  reciting  {here  State  the  recital^  if  aay,  prepedtng  the  condition  of  inqalry  aad 
of  the  bond)  it  was  dechired,  that  if  {here  recite  the  condition)  and  for  ^^^"^ 
breach  of  the  said  condition  of  the  said  writing  obligatory,  the  said 

,  according  to  the  form  of  the  statute  in  such  case  made  and 

provided,  suggests,  and  gives  the  court  here  to  understand  and  be 
informed,  that  (here  suggest  the  breaches):  And  hereupon  the  said 

P^^  ^®  ^^^^  ^^  ^^^  ^'^^  ^^^^  ^^  ^^^f^  ^^  ^  directed  to 

the  sheriff  of  ,  and  to  the  Right  Honourable  Sir  Charles 

Abbott,  knight,  his  majesty's  chief  justice,  assigned  to  hold  pleas  in 
the  court  of  our  said  lord  the  king,  before  the  king  himself i  {or,  if 
the  fact  be  to^  my^  *'  to  his  majesty's  justices  assigned  to  take  Ihe 
asqizes  in  the  county  of  '*)  commanding  the  said  sheriff  that 

he  cause  to  .come  before  the  said  chief  justice  (or  *.'  justices  of  as^ 

use^  on ,  the  -: day  of. ^ next,  at : — j,  . 

in  the  county  of  — :-^ — -,  twelve,  &c»  by  whom,  &c.  and  who  nei* 
ther,  &c.  to  inquire  of  the  truth  of  the  said  breaches  above  suggested, 

and  to  assess  the  damages  thereby  austained  by  the  said , 

and  also,  that  it  be  commanded  in  the  said  writ  to  the  said  chief 

Justice  (pr  ''justices  of  assize")  that  he  (or  ''  they")  make  a  return 

thereof  to  the  said  conrt  of  our  said  lord  the  king,  before  the  king 

•  himself,  at  Westminster,  on next  after :,  and  it  is 

granted  to  him,  &c.;.  the  same  day  is  given  to  the  said ,  at 

the  same  place;    nt  which  day,  before  our  said  lord  the  king,  sX 
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'WestttiioBter,  comes  the  said  — -> ,   by  hn  »tU>raej  ftfore$u4 

and  the  said  chief  jastice  (or  **  justices  of  assise")  now  here  returns 
{or  **  retnm'O  ^  certain  inqaisition  indented,  taken  before  him  (or 

'**  theto")  at ,  in  the  county  of ,  on  -^ ,  tfw 

'^ day  of '■ ,  in  the year  of  the  reign  of  imr 

said  lord  the  king,  npon  the  oath  of  twelve  good  and  lawful  men  of 
the  same  county,,  by  which  it  is  found,  (here  redie  ike  inguuiiimt)  and 

that  the  said  • ~ —  hath  sustained  damages  by  reason  of  the 

aforesaid  breaches  of  the  sard  condition  of  the  said  writing  obligatoiy 
to  the  sum  of  i€ . 

No,  6.  And  hereupon  the  said ,  according  to  ihe  form  of  the  sta- 

Jf*^^  ^H  ^  ^^^®  ^^  ^^^^  ^^^®  made  and  provided^  says,  (here  copy  the  euggettion 
aBBoity  bond.       ^^  ^j^^  ^^^  ^^^  proceed  as  followi) :    And  the  said  -= haTing 

prayed  the  writ  of  our  said  lord  the  king,  to  inquire  of  the  truth  of 
the  said  breach  above  assigned,  and  to  assess  the  damages  which  the 

said has  sustabed  thereby,  therefore,  according  to  the  form 

of  the  statute  in  such  case  made  and  provided,  the  sheriff  of 

'is  commanded  that  he  cause  to  come  before  the  Right  Honourable 
,  knight,  ,  (or  "  before  his  majeaty^s  justices  as- 
signed to  take  the  assizes  in  the  county  of)  at ,  in  the 

county  of ,  on ,  the day  of  •"— 

instaut,  twelve  honest  and  lawful  men  of  his  bailiwick,  to  inquire 
diligently,  on  their  oaths,  of  the  truth  of  the  said  breach  above  as* 
signed,  and  to  assess  the  damages  which  the  said hath  sus- 
tained thereby ;  and  the  said  chief  justice  is  (or  ''justices  of  assize 
are")  commanded  that  he  (or'  **  they")  certify  the  inquisition  to  be 
before  him  (or  **  them")  taken  to  his  said  majesty's  court, '  before 

"  — ,  on  the day  of instant,  together  with 

the  names  of  those  by  whose  oath  such  inquisition  shall  be  taken,  and 

'  the  .writ  of  pur  said  lord  the  king  to  him  thereupon  directed;  the 

same  day  is  given  to  the  said —  at  the  same  place ;  at  which 

..  .day  before comes  the  said ,  by  his  attorney  afore- 
said,  and  the  said  — ; ,  (or  **  justices  of  assize")   now  here 

returns  (or  **  return")  a  certain  inquisition  indented,  taken  before  him 

(or  "  them")  at ,  in  the  county  of aforesaid,  on 

■   ,  the day  of ,   in  the year  of 

the.  reign  of  our  said  lord  the  king,  upon  the  oath  of  twelve  honest 
.and  lawful  men  of  the  said  county,  by  which  it  is  found  that  after  the 
making  of  the  said  writing  obligatory,  (here  $tate  the  inquintUm)  and 
that  the  said — ; hath  sustained  damages  by  reason  of  the  afore- 
said breaches,  of  the  said  condition  of  the  said  writing  obligatory  to 
the  snip  of  £ . 

No.  7.        "    *'  And  thereupon and        ■■  ' — 'pray  4he  writ'of  our  lord 

The  prayer  of  the  the  king  to  be  directed  to  the  sheriff  of  the  cotinty  of  ■     ,  to 

writ  of  inquiry,   'summon  a  jury  to  appear  before  the  justices  of  assise  of  the  county 

thereof  b/^lhr    ^^ aforesaid,   on ,  the day  of 

jostiees  of  aa4ixe  ''®**»  "^ — '* '°  t^®  county  aforesaid,  to  inquire  of  the  touth  of 

on  a  bastardy     '  the  said  breach  of  the  said  condition,  und  to  assess  ihe  damages  which 

bond. and have  sustained  thereby ;   and  it  is  granted  to 

them,  returnable  on next  after days  from  the  day 

of ;  the  same  is  given  to  the  said and  - 

here,  &c. ;  and  now  here  at  this  day,  to  wit,  on next  after 

— '  days  from  the  day  of ,  come  the  said  - — ' 

and ,  (ihe  overseers  for  the  time  being,  and  who  unis^nots  siu 

*  on  JttcA  d«mi<)  aiforesatdy  by  their  attorney- aforesaid,^  and  the 'aforesaid 
justices  of  the  assise  of  the  county  of aforesaidi  before 
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i^hMA the iaqQiflitiott  aforesaid  has  beea taken,  bare  seftt  here. their.' 
rocord  in  these  words ;  that  is  to  say*  Aflerwasds»  od  the  day  and 
year,  and  at  the  place  in  that  behalf  within  mentioned*  that  is  to  say» 

on  — - — ,  the       ■     .       day  of ,  in.  the — -  year . 

of  the  reign  of  onr  lord  the  present  ktog.  at ,  in  the  county 

of ,  by  virtue  of  his  writ,  before : ,  iuiigbt,  one  of  • 

the  justices  of  oar  lord  the  king,  of  the  Benish,  and »  knight, 

one  of  the  justices  of  our  lord  the  king,  assigned  to  hold  pleas  • 

before  the  king  himself,  two  of  the  justices  of  one  said  lord  the 

kiBg>  assigned  to  take  the  assixe  in    and  for  the  withia  oonnty 

of  '   ■  ,  according  to  the  form  of  the  statute  in  such  oaae        ' 

made  and  provided,  the   jurors   of   the  jury  whereof  mention  iar      * 

within  made,  (having  been  duly  summoned  in  that  behalf  by  the  sheriff- 

of  the  county  aforesaid)  being  called,  to  wit,  {here  ituert  th».  namee. 

of  the  juron)  come,  and  are  sworn  upon  the  said  jury,  according  to. 

the  forqi  of  tjhe  statute  in  that  case  made,  and  who,  upon  th^ir  oath 

say,  that  the  said  writing  obligatory  within  mentioned  was  made  with 

(be  condition  thereunder  written  and  within  mentioned  and  Set  forth ; 

aiui  that  after  the  making  of  the  said  writing  obligatory,  the  said  ' 

— ^ in  the  said  condition  mentioned,  was  delivered  of  a  certain  \ 

child,  being  the  child  of  which  she  was  pregnant  at  the  time  of  mak« 
iog  the  said  writing  obligatory,  and  that  the  said  child  was  born  % 

bastard  within  the  said  parish  of > — r-  within  mentioned,  and  that 

the  said ^  had  not  from  time  to  time,  and  at  all  times  after  the^ 

making  of  the  said  writing  obligatory,  fully  and  dearly  indemnified 
aad  saved  harmless  the  said  churchwardens,  and  their  anooessers, 
aod  the  parishiooers  and  inhabitants  of  the  said  parish,  from  aU  costs 
and  charges,  by  "reason  of  the  birth,  education,  and  maintenanoa 
of  the  said  child,  according  to  the  form  and  efiect  and  the  true  intent 
aod  meaning  of  the  said  condition ;  but,  on  the  contrary  thereof,  had 
wholly  neglected  and  omitted  so  to  do,  and  the  said  churchwardens, 
orerseers,  parishioners,  and  inhabitants  had,  on  account  of  the^  sai^ 

neglect  and  oitiiasion:  of  the  said »  and  in  order  to  presorvel 

the  life  and  health  of  the  said  child,  been  obliged  to  layout  and 
<}ipend,  aild  had  actually  laid  out  and  eipepded,  a  large  sum  of 
money  for  sundry  costs  and  charges  which  were  necessarily  incurred 
by  reason  of  the  birth  of  the  said  child,  and  its  education  and  main- 
tenance,  during  a  long  time  then  elapsed,  and  have  thereby  austained 
damages;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  dp 
assess  the  damages  which  the  said  — . and have  sus- 
tained thereby  to  £ ,  therefore,''  &c.  judgment  for  the  debt,  ami 

damages  for  the  detention  thereof,  and  casts,  to  be  added. 

And  hereqpon  the  said ,  according  to  the  fortn  of   th^         No,  8# 

statute  in  such  case  made  and  provided,  suggests  ths^t  the  said  writing  Snggeation  ef 
obligatory,  &c.  {the  same  as  in  No.  6,  to  the  end  of  the  recital  of  the  ^**^  for  re-* 

condition) :  And  the  said further  suggests,  that  in   and  by  Semption  in  a 

the  said  indenture  of  release,  mentioned  and  referred  to  in  the  said  lease  and  release, 
condition  of  the  said  writing  obligatory,  the  said ,  for  the  con- 
sideration therein  mentioned,  did  grant  {here  recite  the  7'cleasc)  to  have 
and  to  hold  {and  also  here  recite  the  release)  but  subject  nevertheless  to 
a  certain  proviso,  condition  or  agreement,  for  the  redemption  of  the 
said  premises  (being  the  proviso  or  condition  mentioned  and  referred  to 
jn  and  1^  the  said  coiidition  of  the  said  writing  obligatory  in  that  be- 
half) whereby  it  was  proyided  {here  recite  the  proviso)  and  for  a  breach 

of  the  said  condition  of  the  said  writing  obligatory,  the  said ', 

iCGording  to  the  form  of  the  statute  i^. such  cnse  u^ade  and.  providedA 
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fiirtlier  snggestiy  that  the  said  did  not,  nor  woold,  well  tod 

truly  pay,  or  cause  to  be  paid,,  unto  the  said  -> — — ,  the  said  sum 
of  £'  ' ,  and  interest  in  the  said  condition  of  the  said  writing  ob- 

ligatory mentioned,  on  the  ssid  — .—  (here  huert  the  dajf)  next  en- 
suing the  date  of  the  said  writing  obligatory,  or  at  any  time  before  or 
afterwards,  according  to  and  in  fall  discharge  of  the  said  pnmjto  or* 
condition,  mentioned  and  referred  to  in  and  by  the  said  conditi(ttof 
the  said  writing  obligatory,  and  according  to  the  form  and  eflect  of 
the  same  condition,  hot  wholly  refused  and  neglected  so  to  do;  aad 

therein  failed  and  made  default,  and  the  said  sum  of  £ ,  together 

with  a  certain  other  sum  of  money,  to  wit,  (here  ttaie  theemm  $&diu) 
as  and  for  the  interest  thereof,  is  still  wholly  due  and  vnnaid  to  the 
said  ■  ■  ■  ',  contrary  to  the  form  and  effect  of  the  saia  condition 
of  the  said  writing  obligatory,  to  wit,  at  (Uie  Tonne)  aforesaid,  and' 
hereupon  the  said      ■  prays,  &c.  as  in  No.  5. 


N*  The  two  next  following  preeedenii  having  received  the  ume- 
tion  of  Mr.  Sefjeant  WiUiamSf  I  have  ineerted  them. 

No.  9.  George,  Ac.  To  the  sheriff  of ,  greeting :  Whereas , 

A  writ  of  inqninr  lately  in  our  court,  to  wit,  in  "  term  last  past,  before  us,  st 

ir  ^  ^^h^  d      ^^*^^^^^^^f  ^y  biU  without  our  writ,  and  by  the  judgment  of  the 

Zt  MiformwDce    """^  court,  recovered  against £ debt,  and  siso 

of  oofcaaDt.         £ ^OT  his  damages  which  he  sustained,  as  well  by  reason  of  the 

detention  of  that  debt  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  he  is  convicted,  as  it  appears  to 
us  on  record :  And^whereas  that  judgment,  in  form  afi>resaid  obtained, 
was  had  and  obtained  on  a  certain  writing  obligatory  in  a  penal  sam 

of  the  said  £ ^  debt,  conditioned  for  the  performance  of  certstn 

covenants  and  agreements  mentioned  and  contained  in  a  certain  in- 
denture, bearing  date  the    '  ■  ■      day  of  ■    ■  ■    ■    ,  in  the  year ^, 

made  between  the  said  ■  ■   -  ■■   >,  l»y  the  name  of ,  on  the  one 

part ;  and  the  said ,  by  the  name  of  ■    ,  on  the  other 

part :  by  and  on  the  part  of  the  said  ■■  ■  -  ,  to  be  done  and  per- 
formed, and  the  same  ■,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  with  an  intent  to  recover  his  damages, 
by  reason  of  the  breach  and  non-performance  by  the  said  ■* 
of  the  oovenants  in  the  same  indenture  contained,  on  the  part  of  the 

said  — to  be  performed,  hath  suggested  on  the  roll  of  the  said 

judgment  for  breach  of  those  covenants  tfiat  {here  ineert  snch  hreoeha 
$0  auigned);  therefore,  according  to  the  form  of  the  said  statute,  we 
command  you,  thst  you  cause  to  come  before  our  justices  assigned  to 

take  assizes  in  your  county,  on ; — ,  to  wit,  the  -!*^'-> daj  of 

■  ^  ■  ,  twelve  free  and  lawful  men  ofyoor  bailiwick,  to  inqaire 
diligently  on  their  oath  of  the  truth  of  the  premises,  and  to  assess 
what  damages  the  same      ■  ■  ■  ■      hath  sustained,  as  well  by  reason  of 

the  non-performance  by  the  said of  Uie  several  eovensots 

aforcMaid,  as  for  costs  and  charges  of  the  said  ■  ;  (piainiiff)  by 
him  in  this  behalf  expended ;  we  likewise  oommand  our  said  justices 
of  assize,  that  they  certify  the  inquisition  before  them  taken  to  as  at 

liVeatminster  aforesaid,  on ,  together  with  the  names  of  those 

by  whose  oath  that  inquisition  shall  be  takeUiand  have  there  this  writ. 
Witness,  &c. 

No.  10.  George,  &c.  To  the  sheriff  of — ,  greeting :  Whereas -y 

Awritof  laqairy  late. of    ■  ,  in  your  coonty ,  was  summoned  to  be  in 

on  a  breach  ••-  our  court,  before  our  justices  at  Westminster,  to  answer  to » 

lirbaDdl  *  toaster  pr  warden  of  the  college  or  house,  commonly  caUed  Petei- 
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iioiise,  in  the  University  of  Cambridge,  and  the  iellows  and  scholars 
of  the  bishop  of  £ly,  of  the  same  college,  in  a  plea  of  debt,  for 
£  ,  which  the  same  master,  fellows,  and  scholars  demanded  of 

(he  same ,  on  a  certain  writing  obligatory,  with  a  condition 

to  be  ?oid  on  the^performance  of  the  several  articles,  covenants,  and 
agreements  of  a  certain  indenture,  in  sach  condition  mentioned,  on 

the  part  of  the  said ,  to  be  performed,  and  therenpon  it  was 

ID  sach  manner  proceeded  in  onr  same  conrt  of  the  Bench,  that  the 
said  master  or  warden,  and  fellows  and  scholars,  should  recover  against 

the  said their  debt  aforesaid,  and  their  damages,  by  reason  of 

the  detention  of  that  debt  to  £ '-,  and  that  the  said should  be 

in  mercy,  &c. :  And  because  the  said  master  or  warden,  and  fellows 
and  scholars  aforesaid,  in  replying  in  onr  same  court  in  the  plea  afore- 
said, said,  that  the  said  his  covenants  between  them  made, 

according  to  the  form  and  effect  of  the  said  indenture,  between  the 
said  master  or  warden,  and  fellows  and  scholars  aforesaid,  by  the  name 

of ,  master  or  warden  of  the  college  or  house,  commonly 

called  Peterhouse,  in  the  Unirerstty  of  Cambridge,  and  the  fellows 
and  scholars  of  the  bishop  of  Ely,  of  the  same  college,  on  the  one 

part;  and  the  said ,  by  the  name  of — ,  of , 

in  the  county  of ,  ,  on  the  other  part  made,  had 

not  kept,  font  had  broke,  for  that  on  the day  of , 

la  the year  of  our  reign,  a  certain  orchard  or  garden  plot, 

in  the  indenture  aforesaid  mentioned,  was  not  stored,  set,  and  planted 

with  good  fmit  trees ;  and  that  on  the  said  ■   day  of ,  in  the 

•  year  mbovesaid,  a  certain  tenement,  in  the  indenture  aforesaid 

likewise  mentioned,  was  ruinons  and  in  decay,  for  want  of  repairing 
the  walk,  ceiling,  partitions,  floors,  ground-selling  and  tiling  of  the 
same,  whereby  the  timber  thereto  belonging,  by  reason  of  the  rain 
thereon  falling,  became  deeayed  and  rotten ;  and  also  that  the  said 

/the  said  orchard  or  garden  plot  so  not  stored,  set,  and 

planted  with  good  frnit  trees,  permitted  to  remain,  and  to  the  same 
master  or  warden,  and  fellows  and  scholars  aforesaid,  at  the  end  of 

the  said  term  left,  and  likewise  that  the  said ,  the  said  tene- 

meot  so  as  aforesaid  ruinons  and  in  decay,  for  want  of  repairing  the 
walls,  ceiling,  partitions,  floors,  gronnd-seilinfl;,  and  tiling  of  the  same; 
and  the  said  timber  so  as  aforesaid  ruinous,  decayed,  and  rotten,  per* 
niitted  to  remain,  and  to  the  same  master  or  warden,  and  fellows  and 
scholars  aforesaid,  at  the  end  of  the  said  term  also  left,  against  the 
form  and  effect  of  the  indenture  aforesaid :  Therefore  we  comniaiid 
joa  that,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  you  canse  to  come  before  our  justices  assigned  to  take  as* 

sizes  in  your  county,  on ,  to  wit,  the day  of , 

at  the  castle  of ,  in  your  county,  twelve  free  and  lawful  men 

of  your  bailiwick,  to  inquire  of  the  truth  of  the  premises  in  the  repli* 
cation  of  the  said  master  or  warden,  and  fellows  and  scholars  afore- 
said mentioned,  and  to  assess  what  damages  the  said ,  and 

tbe  fellows  and  scholars  aforesaid  have  sustained,  by  reason  of  the 
breach  of  the  several  covenants  aforesaid,  and  that  you  have  on  that 
day  before  the  said  justices  this  writ;  we  likewise  command  our  said 
justices  of  assise,  that  they  certify  the  inquisition  before  them  taken,, 

to  our  justices  of  the  Bench  at  Westminster,  from  the  day  of » 

^  — ■ f  together  with  tUs  writ* 

Witness,  •  &c. 
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No.  11.  •  G^orge^  &c*  To  the8]ienffli.of  LondoD,  greatiag:  Whereas 


A  wf  it  of  inqairy  lately  in  oar  court  before  os  at  tVestminster,  bj  bill  without  our  writ 

before  tlie  C.  J.,  impleaded,  being  in  ihp  castody  of  the  marshal  of  our  Mar- 

aniDdentareanon  ^^^^^ea,  Wfore  Ha  in  a  plea  that  he  should  render  to  the  said 

a  taggestion  of      the  sum  of  £ — —  and of  lawful  money  of  Great  Britain,  which 

breaclies  of  cove-  he  said  ■  owed  to  and  unjustly  detained  from  ^lim  ;  For  that 

"•"^t-  whereas  therefore,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord  182 — ,  at,  &c.  (here  recite  the  declaration  down  /• 
"  suit,  4*^*'')  ^^^  B^c^  proceedings  were  thereupon  had  in  our  said , 

court  before  us,  that  the  said afterwards  recovered  against 

the  said his  debt  aforesaid;  and  also for  his  da- 
mages, which  he  had  sustained,  as  well  by  reason  of  detaining  the  said 
debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  bebtlf 

expended,  whereof  the  said is  Gonvioted,  as  appears  to  us 

of  record ;  and  the  said  — -— having  prated  our  writ  to  inquire 

of  the  truth  of  the  said  breach  of  covenant  above  assigned,  and  to 

assess  the  damages  which  the  said hath  sustained  thereby: 

Therefore,  according  to  the  form  of.  the  statute  in  such  case  made  and 
provided,  we  command  yon  that  you  cause  to  come  before  the  Right. 
Honourable  Sir  Charles  Abbott,  knight,  our  chief  justice,  assigned  to 
hold  pleas  in  our  court  before  us  at  the  Guildhall  of  the  city  of  £>ndon„ 
OQ  , the day  of next,  twelve  honest  and  law- 
ful men  of  your  bailiwick,  to  inquire  diligently  on  their  oaths  of  the 

truth  of  the  premises,  and  to  assess  what  damages  the  said 

hath  sustained  by  reason  of  the  said  breach  of  covenant;  and  that 
yon  have  on  that  day  before  our  said  chief  justice  this  writ;  we  like- 
wise command  our  said  chief  justice^  that  he  certify  the  inquisition  be- 
fore hira  taken  to  us  at  Westminster,  on next  after , 

together  with  the  names  of  those  by  whose  path  that  inquisition  .shall 
be  taken ;  and  that  he  have  there  this  writ.    . 

Witness  Sir  Charles  Abbott,  knight,  at  Westminster,  the * — 

day  of ,  in  the year  pf  our  reign. 

No.  12*  George,  &c.  To  thesherifTof ,  and  to  the  Bight  Honour- 

Writ  of  inqniry     able  Sir  Charles  Abbott,  knight,  our  chief  justice,  assigned  to  hold 
biJi'** '"  debt  on  ^|eas  in  our  court  before  us  (or  "  to  our  justices  assigned  to  take  the 

assizes  in  your  county")  greeting:  Whereas^ ,  lately  in  our 

donrt  before  us  at '■ — ,  by  bill  without  our  writ  impleaded, 

being  in  the  custody  of  the  marshal  of  our  Marshalsea,  before  us  of  a 

plea  of  debt  on  demand  for  £ of  good  and  lawful  money  of 

Great  Britain,  upon  and  by  virtue  of  a  certain  writing  obligatory,  in 

the  penal  sum  of  £ ,  bearing  date  the — — '■ —  day  of ,  182—, 

and  sealed  with  the  seal  of  the  said :  And  such  proceedings 

were  thereupon  had  iii  our  said  court  before  us,  that  it  was  afterwards 

considered  by  the  same  court  that  the  said  -^ ought  to  recover 

against  the  said his  debt  aforesaid,  together  with  his  da- 
mages which  he  had  sustained  on  occasion  of  the  detention  thereof, 

A'c.  whereof  the  said is  convicted,  as  appears  to  us  of  record : 

And  thereupon  the  said ,  according  to  the  form  of  the  statute 

in  such  case  made  and  provided,  suggested  upon  the  roll,  whereon  the 

said  judgment  so  recovered  against  the  said ■ —  as  aforesaid  is 

entered,  to  the  e fleet  following ;  to  wit,  that  the  said  writing  oMigatorj, 

whereon  the  said  judgment  was  so  recovered  agaiust  ihe  said 

as  aforesaid,  was  made  and  giren  by  the  said ,  under  and 

subject  to  a  certain  condition  thereto  subscribed,  whereby,  after  re- 
citing, &G.  (here  state  the  recital^  ifowf,  preceding  the  eondiiimi  of  the 
bond)  it  was  declared,  that  if (state  the^amditiom  by  mtto/;) 
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Aod  tlie  said farther  ang^eited  on  the  aaid  rdH,  i^Iiereon 

the  said  judgmenti  90  recovered  agninst  the  said ,  was  and  is 

80  entered  as  aforesaid,  that (here  iiate  the  tygpeHian  of 

breachei  down  to  the  prayer  of  a  writ  of  wyHirif,  and  then  as  follows) 

as  we  ha?e  received  iDformatioa  from  the  said in  our  oonrt 

before  us :  And  the  said ■  having  prajed  our  writ  to  inquire 

of  the  truth  of  the  aforesaid  breaches  of  the  said  condition  of  the  said 
writing  obligatory  above  suggested,  and  to  assess  the  damages  whiph 
he  hath  sustained  thereb/;  therefore,  according  to  the  form  of  the 
siatatein  such  case  made  and  provided,  we  command  jon,  that  joa 
summon  twelve  good  and  lawful  men  of  yoor  bailiwick  to  appear  be-' 
fore  the  said  Right  Honourable  Sir  Charles  A4>bott,  knight,  our  said 
chief  justice,  assigned  to  hold  pleas  in  our  said  court,  before  ns,  {or 

**  before  our  said  justices  "of  assize")  on the day  of 

-^ next  at  the  Guildhall  of  the  city  of  London  (or  *•  at  West- 
minster Hall,  in  the  county  of  Middlesex,"  or  "  at  the  asiizes,  at — , 

in  the  coanty  of ,")  to  inquire  diligently  on  their  oath  of  the 

truth  of  the  premises,  and  to  assess  the  damages  which  the  said 

hath  su'stained  by  reason  of  the  aforesaid  breaches,  and  that 

yon  have  on  that  day.  before  our  said  chief  justice  (or  *'  jiistfces  of 
assize*')  this  writ:  We  likewise  command  our  said  chief  justice  (or 
"  JQstices  of  assize")  that  he,  (pr  "  they")  certify  the  inquisition  before 

hiia  (or  **  them*')  taken*  to  us  at  Westminster,  on ,  next  after 

after ,  together  with  the  names  of  those  by  whose  oath  such 

inquisition  sbaU  be  taken,  and  that  he  (pr  **  they")  also  have  there 
then  this  writ.    Witness  Sir  Charles  Abbott,  knight,  &c.  . 

George,  &c.  To  the  sheriff,  &c.    Whereas ,  esq.  having         No.  15- 

privilege  of  parliament,  wassUmmoned  to  answer of  a  plea>  that  The  like  by 


he  should  render,  &c.  (here  recite  the  whole  of  the  declaration,  pka,  and  ^^°^^J^^^  *^ 
replication)  and  such  proceedings,  &c.  down  to  the  asterisk  in  the  last  ™^entl  * 

precedent,  (then  proceed)  to  us  in '——  (a  getieral  return)  where- 
soever we  shall  then  be  in  England,  together,  &c.  (conclude  as  above.) 

BRIBERY. 

In  actions  for  bribery  on  the  2  G.  IL  c.  24,  the   plaintiff  is  Prosecutor  to 
bound  to  proceed  without  wilful  delay,  and. if  such  delay  is  made  proceed  withwrt 
by  Ike  prosec^itor,  the  court,  after  verdict  in  his  favour,  will  stay       *^" 
the  proceedings  upon  ^6tioTi,  and  be  will  not  be  allowed  his  costs, 
'lite  defendant  shall  have  the  benefit  of  the  act,  though  he  do  not 
claim  it  us  soon  as  be  might,  for  his  application  is  not  to  the  fa- 
vour,  but  to  the  justice   of  the  Court.     If  the  plaintiff  do  not  What  is  wilM 
proceed  to  trial  fifi  six  years  after  issue  joined,  and  assign  no  rea-  delay, 
son  for  th^  delay,  the  c^ourt  will  consider  the  same  to  be  wilful. 
Petrie  V.  White,  S  T.  R,  5. 

An  oflRjnder  on  a  statute  for  bribery  in  parliamentary  elections.  Who  shall  be  ia- 
discovering  another  so  as  to  be  convictfecl,  and   not  having  been  ^®"J^^  agalaa 
befofe  that  time  himself  convicted,  shall  t>e  indemnilied  and  dis-  ^ 
charged  of  ^41  ^^Mhlt^s  and  disabilities,  even  after  verdict.     Sutton 
V.  Bishop,  4  Burr.  2283.  1  BL  R.  665.  S,  C. 

in  penal  actions  the  court  tvill  rather  require  that  the  trial  of  As  to  comolida- 
each  offence  shocrld,  for  t:oitvenience  sake,  be  separUted  as  much  tion  of  "^cUons 
as  posaible,  and  agreeably  to  this  rule,  in  three  penal  actions  for  ^^  ^^  bribery 
bribery  by  the  siinte  plaintiff  against  the  same  defendant,  the  cobrt 
refused  to  consolidate  them ;  tfa^re  being  forty  instances  of  bribery 
declared  upon  m  each  action.    Benton  r.  Praed,  1  Smith,  42S. 


At  to  tlie  Teinie 
under  the  bribery 
act. 


What* 

At  to  brief  gene- 
rally. 


What  brief  thoold 

COTBtaiB. 


The  facts  to  be 
stated  In  general 
in  the  order  of 
time. 


And  appiopfit 
ately. 


BRIBERY;  Cases,    BRIEF. 

lo  anaction  on  the  Bribery  Act^  2  G.  II.  the  venue  was  allowed 
to  be  changed,  although  the  time  for  bringing  a  new  action  would 
expire  if  the  present  one  were  discontinued,  and  the  present  one 
could  not  be  proceeded  in  by  reason  that  the  venue  was  not  laid 
where  the  penal  offence  occurred.  Petre  r.  Craft,  4  East,  435. 
See  title  Venue.  So,  also,  where  it  appeared  that  the  plaintiff^ 
had  proceeded  on  a  mistake  in  supposing  that  the  two  disUnct ' 
causes  for  which  the  action  was  brought  could  be  proved  in  die 
coiuity  where  the  election  was  holden.  Dover  v.  Mestaer,  Id.  435, . 

BRIEF. 

The  client's  case  detailed  for  the  instruction  of  counsel. 

The  brief  requires  the  utmost  attention  of  the  practitioner. 

It  cannot  be  deemed  foreign  to  an  elementary  and  practical 
compilation  to  dilate  somewhat  upon  a  head  of  such  vast  import- 
ance to  the  young  practitioner  as  well  as  to  his  client,  as  that  now 
under  consideration. 

The  legal  points  of  the  case  will  have  been  put  in  issue  on  the  • 
record ;  but  in  a  suit  of  law,  very  different  in  this  respect  from  a 
suit  in  equity,  the  history  of  the  case  is  not  often  intelligibly  put 
on  the  record.  Nice  subtlety,  in  a  course  of  ages,  has  reduced 
tlie  most  complex  statements  to  a  few  words  of  legal  meaning ; 
but  juries  cannot  be  called  upon  to  determine  upon  such  state- 
ments ;  their  province  will  in  most  cases  be  fulfilled  by  their  find- 
ing the  existence  or  non-existence  of  alleged  facts,  of  which  the 
record  is  but  the  legal  and  technical  statement  or  deduction :  it 
will  be  obvious,  therefore,  that  the  brief  should  contain  a  clear, 
regular,  and  methodical  statement  of  the  facts  in  plain  common 
language. 

The  brief  should  contain  a  statement  of  the  names  of  the  par- 
ties, and  an  abridgment  of  all  the  pleadings ;  the  residence  and 
occupations  of  all  the  parties  should  be  stated ;  in  what  character 
they  sue  or  are  sued,  and  wherefore  they  prosecute  or  resist  the 
action. 

A  statement  of  the  material  facts  of  the  case  should  follow  in 
the  order  of  time  in  which  they  severally  occurred.  Wills,  deeds, 
or  other  instruments,  registers,  letters,  bills  of  parcels,  items  of 
account,  it  will  be  obvious,  can  hardly  admit  of  other  than  an 
arrangement  according  to  time. 

The  elucidation,  and  comprehension  of  the  case,  will  be  much 
facilitated  by  a  summary  of  the  points  or  questions  in  issue.  This 
will  be  aptly  introduced  at  the  commencement  of  the  case';  and  to 
this  summary  statement,  the  facts,  aiguments,  and  proofs,  will 
iudiciously  be  made  to  bear  a  due  relation. 

The  facts  should  each  be  placed  appropriately  to  the  issue  or 
issues  intended  to  be  tried;  every  proof  should  be  connected 
with  its  particular  fact. 

In  sonie  cases  models  of  plans  may.  be  of  great  utili^  for  the 
|>urpose  of  elucidatiou.  Their  produptioQ  mpst  always  be  discre- 
tional ;  but  I  have  reason  to  l^now  that  the  real  merits  of  an  im- 
portant case  once  failed  to  prevail  where  the  plaintiff  took  upon 
(liqiself  to  dispense  with  th^  beipg  prepared  with  models^  which 
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his  counsel  and  solicitor  had  most  earnesdy  advised  to  be  con- 
slnicted. 

Reasoning^t  which  the  ingennity  or  the  ability  of  the  attorney*  ReuoniDC  m 
assisted  by  his  near  and  more  frequent  view  of  the  case^  and  from  ^^^  f*  ^^ 
conference  with  his  client  and  with  the  witnesses,  may  lietter  sug- 
gest to  hiffii  may  be  aptly  introduced ;  and  strong  in  his  own 
prowess,  indeed,  must  that  advocate  be  who  will  always  disdain  to 
use  the  weapons  with  which  an  able,  well-educated,  or  experienced 
attorney  may  supply  him. 

After  a  connected  narrative  of  the  case,  to  be  chiefly  and  most  After  i^e  ™"7!^ 
usefully  distinguished  by  a  chronological  statement  of  the  facts,  a  |2^\|]j|[teiju ' 
n^ore  particular  summary  of  these  facts  should  follow  in  their  pro- 
per order  as  to  time  and  legal  bearing  and  effect ;  and  immediately 
after  die  summary  of  each  fact  and  circumstance  of  evidence  is 
added  the  name  of  the  witness  by  whose  testimony  it  is  to  be 
attempted  to  be  established.  The  attorney  may  describe  the  witness, 
his  employment  or  addition,  his  opportunities  for  knowing  the  facts 
to  which  he  is  to  depose,  and  his  competency,  therefore,  to  offer  a 
testimony  at  once  clear,  credible,  and  certain. 

Somewhat  of  the  personal  character  of  the  witness  should  be  Advert  to  tlie 
menlioned :  as  whether  he  be  confident  or  timid :  a  witness  too  te^of^e  wit^ 
zealous  or  too  prompt  may  require  to  be  moderated  and  restrained ;  neues. 
one  modest  and  h^itating,  to  be  assured  and  encouraged ;  casual 
obliquity  of  character,  if  any  exist,  should,  if  possible,  be  palli- 
ated or  explained  in  favour  of  the  witness. 

In  courts  of  justice  as  elsewhere,  first  impressions  are  much ;  The  Importnoe 
but  in  courts  of  justice  first  impressions  are  not  easily  removed,  ^f  ^"^  uupres- 
Men  have  only  to  reflect  on  the  scenes  of  real  life,  to  know  how  '^'^'^ 
much  a  first  look,  or  even  a  first  word,  have  influenced  them  in 
determining  personal  character. 

If  the  attorney  be  previously  acquainted  with  the  nature  of  the  NeceMsry  also  to 
evidence  to  be  opposed  to  his  client's  case,  every  effort  should  be  p^JblLle  defoioe. 
made  to  answer,  oppose,  confute,  or  irepel  it;  and  the  brief  for 
this  purpose  should  be  as  full  as  such  his  knowledge  will  enable 
him  to  make  it ;  to  know  where  and  when  to  strike  is  of  great  im- 
portance ;  but  in  a  trial  at  law,  to  parry  is  often  more  effiectual 
than  to  bit. 

To  say  that  a  brief  should  be  concise  and  perspicuous  is  saying  Not  enoagh  that 
that  glass  should  be  transparent ;  conciseness  and  perspicuity  are  ■  ^^^  »hoold  be 
not  all.     Where  the  facts  are  material,  they  cannot  be  too  numer-  * 

ous ;  M  here  argument  is  good,  pertinent,  and  weighty,  it  cannot 
be  too  extended ;  and  though  what  is  stated  may  be  perspicuous, 
perspicuity  may  be  well  aided  by  acuteness,  ingenuity,  and  ad- 
dress. 

It  has  been  laudably  attempted  to  give  a  summary  of  evidence,  Objervatioa  as  to 
Imp.  K.  B.  421;  but  such  a  summary  is  a  work  of  itself,  and  a  ^^  ^"^^^ 
compilation  of  practice  can  hardly  be  expected  to  fulfil  the  func- 
tion, or  occupy  the  province  of  the  pleader,  the  counsel,  or  the 
judse.  Mr.  Feake,  in  his  late  work  on  the  Law  of  Evidence^ 
the  Treatise' of  Gilbert;  Buller's  and  Selwyn's  Law  of  Nisi  Prius, 
may  be  consulted  and  relied  upon.  Mr.  Phillips'^  very  etalK>rato 
and  able  work  has  lately  been  superadded  to  these;  but  a  really 
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pnc&al  work  on  evidanre,  siutable  for  ready  refh^nce  as  to  mat- 
ters  of  proof,  is  yet  a  desideratum.    I  have  presumed  to  sketch  an 
inperfect  dutlkie  of  such  a  work  imder  die  tide  of  Etidence.* 
See  titles  Etidence.  Witness. 


FORM. 

biSf  ***  ^^^  ^         (Court,  10  the  maiyn)  in  large  round  band. 

-  plaintiff. 


1 


Between  <       and 

u  defendant. 

(Venue,  in  the  margin)  Declaeation  states. 

That  (here  state  the  declaration  bri^y  divested  of  mere  fcf- 
mality,  such  as  the  parties  names:  saying,  vistead  of  plaintiff', 
defetidant.  In  trespass,  replevin,  ejectmetU,  venue,  or  description 
of  place,  is  often  material;  but  the  venue  may  in  general  be  ab^ 
breviated  by  •*  atf  Sfc.**) 

Then  subjoin  the  damage  conspicuously,  thus, 

TO  PLAINTIFFS  DAMAGE  OF  £ 

Pxea  {in  the  margin)  to  be  abbreviated  in  the  same  manner, 
and  every  separate  pleading  is  to  be  thus  distinguished^  as 

Replication  (m  the  margin). 
Then  say 

CASE. 
Here  insert  the  narrative  of  the  case;  after  which  say 

PROOFS. 

•        .  •         •    •         •  * 

To  prove  that  (here  insert  ^  TTie  name  and  description,  and  if 
the  facts  as  they  aref  the  case  depend  upon  testimom  of 
to  be  proved,  and  say)C  ancient  people,  aad  the  age  of  the 
call.  J     witness. 

Fold  the  brief  longways,  and  indorse  the  same  with  court,  venae^ 
parties  names  for  whom  the  brief  is  delivered,  counsel's  name,  the 
counsel  for  whom  the  brief  is  intended  first,  with  the  fee  opposite 
his  name;  then  say. 

Sir 1 

Mr. —  >with  youi 

Mr S 

Then  state  the  time  and  place  of  trial. 

On  getting  brief  back  firom  the  counsel,  see  that  his  signature 
be  put. 


*  Mr.   Espinaase  bas   published    a  yisiog  some  of  tbe  Inadi  there  treated, 

work  upon  the  **  settlUig  of  evidence/'  I  more  particularly,  at  weU  at  respect* 

Upon  most  points  ft  may  be  nsefoily  fnlly,  allude  to  the  parts  where  the  ac- 

•oaaiilted;  but  Mr.  Esiunasse's  great  tioo  by  baron  and  feme  Is  treated, 
experience  may  be  well  .engaged  ii^  re« 
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Counsers  fiees  an  undeEned ;  as  to  tbeir  amount,  the  rank  of 
the  parties,  the  length  of  ^e  brief,  the  number  of  witnesses,  the 
importance  of  the  case,  wilLinfluence  the  practitioner. 


flOl 


{Court.) 


(Vemie.) 


Doe 


V. 

Eoe 


For  the 


Brief. 


[Whether plaintiff  or  ' 


^       defendattt.] 
Mr.  -: , Gk 

The  names  of  the  other  ^  with  you. 
counsel  $ 

The  time  and  place  of  trial. 

If  a  ecnsuitoHon  ifC  to  take  place ;  here  state 
when^  where f  and  with  wham. 

Consnltai^oa  fee  ■    ■  ■  G«» 
JVoaie  (^  the  attorney  or  agent* 


BRIXTON.     East  Half  Hundred  of  Brixton. 

By  Stat.  46  G.  III.  c.  87.  the  jurisdiction  of  the  county  court  has 
been  extended  to  sums  not  exceeding  5L    2  Tidd,  7th  ed.  970.  , 

BYE- LAWS.  Assumpsit  or  debt  will  He  for  recovery  of  sums  due 
on  bye-laws,  Tidd,  7tb  ed.  4 ;  so  also  on  distress  for  such  moneys 
afowry  and  recogniaatice  may  be  made,  Id.  670. 

BY-THE-BYE.    See  title  Declabation. 

CAPIAS. 

This  is  a  word  applicable  to  many  heads  of  practice  in  both  What. 
courts.    Its  signification  is  '*  that  you  take  ;'*  and  thence  several 
writs  and  processes  commanding  that  the  person  of  the  defendant 
be  taken  are  known  by  the  term  capias. 

An  historical  deduction  of  this,  as  wiell  as  of  other  writs,  the 
Commentaries,  Vol.  iii.  will  more  amply  supply;  and  the  observa- 
tions that  follow  will  be  only  practical. 

The  writ  inordinary  use  tteairing  this  name  is  the  capias,  simply 
-  iio  called. 

Thb  writ  is  common  to  both  courts,  though  under  very  different 
forms. 

Krst,  of  the  capias  in  K.B.,  and  this  but  briefly  in  this  place,  bfcapjof  inK»B* 
See  title  Original,  pRocEEDiNOs  BY  Original. 

^Thie  capias  in  K.  B.  is  issued  upon  a  precipe f  which  is  to  con- 
tain the  whole  count  or  declaration ;  in  which,  1>y  the  sfotute  of 
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Of  Myn«t  in  C.  P. 


Further  treated 
under  what  title. 

Where  fonr  de* 
fendants  may  be 
inicrted  or  not. 


Retmi* 


Farther  ai  to 
tMte  and  retain* 


When  may  be 
•erred* 

Nane.of  filaier* 


Name  of  attor» 
ney. 


CAPIAS  AD  RESPONDENDUM,  Not  Bailable. 

iidditioiiSy  1  H.  V.  c.  5.  must  be  set  forth^  the  ddendant'a  estate,  or 
degree,  or  mystery,  and  the  town^  or  hamlet,  or  place,  and  county 
where  he  is  or  was  conversant.  Rules,  K.  B.  369.  But  in  com- 
mon cases,  since  the  defendant  can  no  longer  have  oyer  of  the  ori- 
ginal wri^  the  strict  observance  of  this  statute  is  tumecessaiy. 
But  in  outlawry  such  observance  is  still  advisable ;  for  if  the  place 
be  badly  set  forth,  it  will  be  fatal. 

CAPIAS  AD  RESPONDENDUM,  In  C.  P. 

It  is.  usual  in  C.  P.  to  commence  the  proceedings  in  that  coiut 
by  this  writ. 

Tlie  sheriff  being  thereby  commanded  to  take  the  body  of  the 
defendant,  and  to  leep  the  same,  and  to  answer/'  ad  respondent 
dum,'*  the  plaintiff  in  a  plea,  &c. 

Where  not  bailable,  the  Form,  No.  2.  subjoined,  will  answer 
for  every  description  of  action,  whether  debt,  covenant,  trover,  &c. 

Other  cases  affecting  the  capias  in  common  with  all  process  will 
be  found  under  the  title  of  Process. 

In  this  writ,  if  not  bailable,  the  names  of  four  defendants  may 
be  inserted ;  but  several  defendants  for  several  causes  of  action 
cannot  be  joined  in  the  same  bailable  writ,  or  in  the  same  affidavit. 
4  T.  JR.  697. 

It  is  made  returnable  on  a  general  return  day,  which,  though  it 
may  happen  on  a  Sunday,  must  be  inserted  in  the  notice  to  ap- 
pear, 1  jRfcA.  P.  C.  P.  90 ;  Rushton  v.  Chapman,  2B.efP.S40; 
such  return  day  and  the  quarto  die  post  are  both  reckoned  inclusive. 
Fano  V.  Coken,  1  JET.  Bl.  9- 

It  may  be  tested  before  the  cause  of  action  accrued  in  every  case 
(except  in  cases  of  outlawry,  Imp.  154);  and  such  teste  must  be 
in  term  time ;  Bennett  v.  Sampson,  Bar,  407 ;  and  must  be  re- 
turnable in  term,. Mills  v.  Bond,  1  Sir.  399;  but  if  the  English 
notice  at  the  foot  of  common  process  require  the  defendant  to  ap- 
pear at  a  return  day  in  an  impossible  year,  it  is  not  an  irregularity 
for  which  the  court  will  set  aside  the  proceedings.  Steel  v.  Camp- 
bell, 1  Taunt.  424.  And  it  must  not  be  expressed  to  be  return- 
able before  his  miyesty  at  Westminster.  See  Renalds  v.  Smith, 
6  Taunt.  55  \. 

There  must  be  fifteen  days  between  the  teste  and  return ;  Atkin- 
.  son  V.Taylor,  2Wih.  117;  and  where  a  whole  term  intervened 
between  the  teste  and  the  return,  the  writ  of  ccmias  was  held  void ; 
Parsons  r.  Lloyd,  2  BL  R.  845 ;  3  Wils.  341.  S.  C;  but  it  is  now 
ruled  that  the  teste  and  return  may  be  amended.  Bouchier  v* 
Wittle,  1  H.  BL  291.    See  Ambkdment.    Capias. 

It  is  irregular,  if  a  capias  be  served  after  the  date  of  the  return, 
and  if  there  be  not  fifteen  days  between  the  teste  and  the  return ; 
.  Whale  V.  Fuller,  1  H.  BL  222 ;  but  see  the  above  case  of  Bou- 
chier t.  Wittle,  aind  Davis,  One,  8cc.  v.  Owen,  \B.ti  P.  542. 

This  writ  may  be  served  on  a  return  day,  R.  G.  E.  8  G.  III.; 
not,  it  is  presumed,  if  that  be  on  a  Sunday. 

llie  name  of  the  filazer  need  not  be  added  fo  a  common  capias 
in  C.  P.    Frost  v.  Eyles,  \H.BL\20. 

Tlie  name  of  the  attorney  must  be  mdorsed  on  this  writ^  pur- 
suant to  statute  2  O.  U.  c.  23.  s.  22. 


CAPIAS  AD  RESP.  8cc.  Nai  Baibaie\  Pb.  Di.  ;  Forms.  2)03 

Irregularity  88  to  tesie  qt  return  may  be  waived  by  taking  the  Irregularity ,  Iww 
declaration  out  of  the  office-     Whale  v.  Fuller,  I  H.  Bl.  222;         ^"^*^- 

irregularity  in  the  writ  must  be  taken  advantage  of  before  ap*  When  irreaala- 
pearance. .  Fox  v.  Money,  1  B.  *  P.  250,  ^^^^ "*^**~^- 

In  this  court  the  alias  or  pluries  capias  is  not  made  by  the  Words  Of  aHoi  and 
"  aa  before/'  or  '' as  oftentimes  we  have  commanded  you;"  but  ^^^^^P^  ««p&« 
the  difference  is  expressed  in  the  precipe,  in  which  it  is  called  a  ^'^  ' 
capias  per  continuance* 

If  a  capias  per  continuance  be  tested  on  the  same  day  as'  the 
original  capias,  a  new  original  capias  may  be  sued  out  to  warrant 
it,  though  such  new  original  bear  teste  before  the  cause  of  action 
accrued.     Davis,  One,  &c.  v.  Owen,  1  £.  ^  P.  342. 

A  capias  directed  to  the  sheriff  of  Middlesex  cannot  be  served 
io  London.    Willis  v.  Hendrill,  2  N.  R.  167. 

A  capias  directed  into  one  county  cannot  be  regularly  served  in  C^^^  service  in 
another  county,  although  it  happen  that  the  same  officer  is  filazer  ^^o"^* 
for  both  counties.     Williams  and  Another  v.  Gregg,  7  Taunt.  23d. 

So  a  capias  directed  into  Kent  cannot  be  well  served  in  the 
cinque  ports.     Id.  ib. 

Nor  out  of  the  county  into  which  it  has  been  issued.  Williams 
and  Another  r.  Gregg,  ^  Marsh.  551. 

If  a  capias  ad  respondendum  be  directed  to  the  chamberlun  of 
the  county  palatine  of  Chester,  commanding  him  to  take  the  de- 
fendant, it  is  irregular,  and  the  defendant  may  take  advantage  of 
such  irregularity.     Bracebridge  v.  Johnson,  1  B*  &]  B.  12.     S.  C. 

•  SJ.B.  Moore,  237*    See  title  Process. 

PRACTICAL  DIRECTIONS, 

WHERE    CAPIAS    IS    NOT    BAILABLE. 

Prepare  tke  Memorandum  or  Minute;  see  which  titles,  ifne^ 
cmary. 

Then  prepare  precipe,  Forms,  No.  1.  Get  a  blank  capias  at  the 
' stationer^ s  parchment;  fill  same  up  agreeably  to  Forms, No.  2.  Four 
'defendants,  though  far  different  causes  of  action,  may  be  inserted  in 
process  not  bailable.  Carry  memorandum,  writ,  and  precipe  to  the 
yilazer  proper  to  the  county ;  see  Table  of  Offices  and  Officers  annexed; 
pay  signing  2«.  2c/.;  seal  Id. ;  when  signed  and  sealed,  copy,  examine, 
,ttnd  serve  same  personally  on  the  drfendant.  Service  on  the  return  day 
except  it  be  on  Sunday,  is  good,  if  copy  be  tendered  to  the  defendant, 
,and  refused  by  him,  leaving  the  same  then  at  his  house,  will  be  good 
service* 

FORMS. 

•  Middlesex,  to  wit     Capias  for  John  Doe  v.  Richard  Roe,  trespau         No.  L 

at  Westminster,  returnable  in Pree^  for  eepias 

•  (Date)  Attorney.       "^  ntptmdgndum 

.  ^  ^         not  bailable. 

George  the  Fourth,  by  the  grace,  &c.  To  the  sheriffs  of  London,         No.  2. 

greeting :.   We  command  yon,  that  yon  take  Richard  Roe,  late  of  Ca.  od  rtsf.  not 

Westminster,  in  yonr  county,  gentleman,  and  Thomas  Styles,  of  the  bailable* 

.aame  place,  yeoman,  if  they  shall  be  found  in  yonr  bailiwick,  and 
them  safely  keep,  so  that  you  may  have  their  bodies  before  our  jus- 
tices at  Westminster, {here  insert  the  general  return)  to  an-- 

swer  John  Doe  in  a  plea,  wherefore,  with  force  and  arms,  the  close 

^of.lbe  aaid/nAfti^oe,^  at  Weatminster,  they  broke,  and  other vrtoiigs 
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to  Iiii|i  did!,  to  ike  great  damage  of  the  said  John^  and  against  onr 
peace,  and  hate  yon  there  Uiia  writ.    Witness,  Lord  Rqbert  Gifford, 

at  Westminster,  the  —, day  of  ^ (the  teiie,  between 

which  arid  the  return,  let  there  beJifteeH  days  at  leatt)  in  the '- 

year  of  onr  reign. 

ne  notice*  Mr.  Bichard  Roe,  yon  are  served  with  this  process  to  the  Intent 

that  yon  may  by  yonr  attorney  appear  in  his  majesty ^s  court  of  Com- 
mon Pleas  at  the  return  thereof,  being  the day  of 

next,  (the  very  day  of  the  return,  although  happening  on  a^unday)  iu 
order  to  yonr  defence  in  this  action. 

The  attomey^M  name,  place  of  abode,  and  the  date  of  issuing^  to 
be  indorsed  both  on  the  writ  and  copff* 

PRACTICAL  DIRECTIONS, 

WHERE   CAPIAS   IS   BAILABLE. 

« 

What  ie  to  be  done  is  nearly  the  same ;  but  in  this  as  in  the  former 
title,  whatever  observations  are  quite  common  to  all  Phocess^  wili  be 
found  under  that  title. 

First  prepare  the  affidavit  of  the  debt,  see  title  Affidavit  op 
Debt;  the  sum,  it  will  be  recollected,  must  not  be  less  than  161. ;  see, 
if  necessary.  Arrest  ;  then  Jill  up  the  memorandtim  or  minute,  then 
the  precipe.  No.  1,  Forms,  mbjoined,  tlien  the  unit  of  capias  with  the 
ac  etiam.  No.  %  Forms,  subjoined:  see  No.  1,  Ac  ktiam,  or  the 
Form  subjoined.  No.  2,  post,  according  to  the  nqture  of  She  case.  Ac- 
companied by  the  client,  if  he  reside  in  town^  take  all  these  docmmemts 
to  the  office  of  the  proper  filazer.  Oath  Is. ;  signing  writ,  2s.  2d. ; 
sealing.  Id.;  obtain  warrant  at  the  proper  sheriff's  cffioe,  if  London  or 
JUidd/esex,  pay  Ad. ;  Surry,  Essex,  or  Kent,  6d. ;  other  counties  2s.  Qd. 

On  issuing  a  second  capias,  or  a  third,  where  the  defendant  cannot 

be  found  on  the  first,  no  toords  denoting  the  same  to  be  an  alias  or  a 

pluries,  are  to  be  ins&ted;  but  the  precipe  for  these  writs  is  different, 

'  See  No,  3,  Forms,  subjoined;  pay  signing  alias,  pluries,  Sfc.  lOdL; 

seal.  Id,  and  it  is  required  that  the  date  of  the  first  writ,  in  case  of  an 
alias,,  and  of  the  last,  in  case  of  a  pluries,  appear  on  the  precipe.  //  may 
Move  the  filazer  trouble  in  the  case  of  a  pluries,  to  add  the  date  of  all 
ihepreeeding  writs. 

The  filazer,  by  Several  statutes,  is  to  mark  the  day  and  year  of  his 
signing  the  bailable  writ,  aiid  which  is  to  be  entered  on  the  remembrance 
jroll;  where  suich  date  omitted,  the  proceedings  were  stayed,  and  the 
officer  fined  £\0,  pursuant  to  the  statute  9  &  10  W.  III.  c.  25.  s.  42. 
Ridky  y.  Wilson,  Bar.  420.    . 

If  the  defendant  reside  in  a  liberty,  or  in  a  place  where  the  sheriff  by 
the  common  course  cannot  enter,  a  non  omittas  capias  issues;  this  is  tkf 
eame  as  the  common  capias,  except  that  the  words  "  that  you  4jfmU  not, 
by  reason  of  any  liberty  in  your  bailiwidk,  but  that  yon  enter  the  sawse 
and  take,"  Sfc,  are  added.    See  Forms,  No,  4,  subjoined. 

The  precipe  for  the  non  omittas  will  be  agreeably  to  No,  5.. 

Pay  signing  9s,  6d. ;  sealing  Is,  2d. 

No  previous  writ  or  return  being  necessary,  this, writ  mtn/  now  issue  in 

the  first  instance, 

Vbeiayemienay      By  tL  G.  H.  22  G.  III.  which  recites  thai  in  actions  where  special 

Wi     t£^l^     ^t/  might  be  required  w  case  the  defendalU  resided  in  a  dsffisreni 

R.  IS H.  ft G.'s,  <^'^y  J^<>fn  tfuU  where ^  cause  qf  aetiom  earose^  and  wheseit  cugktta 
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be  laidy  and  might,  on  the  part  of  ike  defendant,  be  eompeUed  to  be 
tried f  but  on  the  part  of  the  plaintiffs  to  entitle  himaelj  to  to  have 
declared^  it  toas  neceMsary  to  sue  a  capias  into  the  one  county,  and  then  a 
testatoia  capias  into  the  other ;  and  that  migtahes  frequently  happen  by 
putting  in  bail  with  the  filazer  oftJie  county  where  the  arrest  was  made, 
instead  of  in  that  in  which  thejirat  capias  issued,  by  means  whereof  a 
great  expence  and  delay  were  often  occasioned.  It  was  therefore  ordered 
by  the  court,  that  where  an  arrest  should  be  by  virtue  of  a  capias  ad  re- 
spond end  um  in  any  county,  and  bail  should  be  put  in  thereupon,  and  the 
plaintiff  s/iould  thinh  proper  afterwards  to  declare  in  a  different  country, 
it  should  not  be  deemed  a  waiver  of  the  bail;  but  the  recognizance  of  bail 
should  be  as  effectual  far  the  benefit  of  the  plaintiff,  and  he  may  proceed 
thereon  against  the  bail,  as  if  the  plaintiff  had  declared  against  the 
defendant  in  the  same  county  in  which  the  bail  was  put  in. 

Where,  therefore,  the  dejfencUint  cannot  be  taken  in  the  county  into 
which  the  first  capias  issued,  the  usual  mode  is  to  apply  at  the  Jilazer's 
office  for  an  office  copy  of  the  first  qfidavit,  pay  Is,;  but  as  to 
whether  this  need  be  done  is  rendered  doubtful  by  Boyd  y.  Durand, 
2  Taant.  161.  but  it  was  decided  that  a  second  affidavit  of  debt  was 
nnrikcessary.  Ibid ;  then  issue  another  writ  without  taking  any  notice 
of  the  former  one,  nor  need  there  be  any  return  of  the  former  writ* 
The  fees  of  office  for  the  second  writ  are  the  same.  The  date  of  the 
first  writ,  as  also  the  county,  should  be  marked  on  the  precipe  for  the 
second  writ. 

Where  the  defendant  resides  in  a  county  palatine  even,  no  testatum  is  Where  defendant 
necessary,  but  the  capias  issues  in  the  first  instance,  and  ike  debt  must  [y^p'JJatSe*  ^^^'^' 
not  be  less  than  £20 ;  but  instead  of  being  directed  to  the  sheriff,  it  is  * 

directed  as  mentioned  under  ihe  head  Direction  of  Writs.  But 
direction  to^  the  chandterlain  of  the  county  palatine  of  Chester  is  bad* 
For  the  writ  itself,  see  Form,  No.  6.  Precipe  for  the  same,  Form, 
No.  7,  sulgoined. 

Neither  is  a  testatum  necessaa^y  where  the  wHt  is  to  be  executed  in  a  Or  in  a  Ciuqne 
Cinque  Port ;  see  the  writ,  No.  8,  Forms  subjoined,  and  the  precipe^  ^**"^*' 
No.  9,  ibid. 

FORMS. 

George,  &c.  To  the  sheriffs  of  London,  greeting :  We  command  yom       ,No.  I . 

that  you  take ,  late  of ,  iti  your  comity,  and  Richard  Capias  in  debt  , 

Styles,  late  of  the  same  place,  yeoman,  if  they  shall  be  found  in  your  requiring  bail. 
bailiwick,  and  them  safely  keep  so  that  you  may  have  their  bodies 

before  our  justices  at  Westminster,  in {a  getural  return)  to 

answer ,  in   a  plea,  wherefore,  with   force  and  arms  the 

close  of  the  said ,  at  London,  they  broke,  and  other  wrongs 

to  him  did,  to  the  great  damage  of  the  said ,  and  against  our 

peace ;  and  also  that  the  said may  answer  the  said  > ,  Ac  etiam, 

according  to  the  custom  of  our  court  of  Common  Bench  in  a  certain 

plea  of  ,debt  upon  demand  for  £ ; —  (if  in  case^  say,  '*  ib  a 

certain  plea  of  trespass  on  the  case  upon  promises  to  the  dampge  Ac  etiam  in  case. 

of  the  said ,  of  £ **)  and  have  you  there  this  writ. 

Witness  — at  Westminster,  the day  of 

in  the ye^  of  our  reign. , 

Indorse   attorney's   name   and  residence,  date,  and    sum 
sworn. 

vol*  I.  u 
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No.  2. 

preeife* 


London^  to  wit    Cajriat  for 


•gainst 


•,  late  of 

•  (or  case 


No,  3. 
Precipe  forcaptcf 
per  eontimMumce, 


London,  debt,  **  trespass'*  at  London.     Debt  fbr  £— »"- 
for  £ upon  promises)  retaroable  — — 

JV.  The  ae  eiiam  needs  not  be  inserted  in  the'preetpe.    Bojd 
V.  Durand,  2  Taunt.  161. 

,  Attorney. 

Oath  for  £ ^  ,  Mesidence. 

,  Date. 

Middlesex,  to  wit.     Capias  per  ecntinuancep  for ,  against 

,  upon  promises. 


retarnable  on 
Oath  for  £- 


',  trespass  at  London.    Case  for  £• 


',  A  Homey. 
-,  JResideuoe. 
,  Date. 


No.  4. 
Neu  omuilat  ca- 
piat. 

No.  5. 

Precipe  for  the 
above  writ. 

No.  6. 

Capiat  to  a  county 
palatine. 


No.  7. 

Precipe. 

No.  8. 
Wbere  capiuM 
executed    in 
Cinque  Ports. 

No.  9. 
precipe  for  same. 


WiMt. 


3  Date  when  the  

\  first  vjrit  issued.  

George,  *c.  To  the  sheriflTof ,  greeting:  We  commaDd 

jon  that  yon  omit  not,  by  reason  of  any  liberty  in  year  bailiwick,  bat 

that  you  enter  the  same,  and  take (the  rest  according 

to  No.  1,  ante,  page  305,  including  the  ac  etiam.) 

Berkshire,   to  wit.     Non    omittas   capias   for  ,    against 

,  late  of {the  rest  according  to  No.  2,  nbi 

supra). 

George,  &c.  To  the  reverend  father  in  God ,  by  Divine  per- 
mission, lord  bishop  of  Durham,  or  to  his  deputy  there,  greeting:  We 
command  you  that,  under  the  seal  of  your  bishopric  to  be  duly  made 
and  directed  to  the  sherifl*  of  the  county  of  Durham,  you  cause  the 

said  sheriflT  to  be  commanded  that  he  take ,  late  of , 

and  Richard  Styles,  late  of  the  same  place,  yeoman,  if  ^ey 
be  found  in  his  bailiwick,  and  them  safely  keep,  so  that  yau  may  have 
their  bodies  before  our  justices   at  Westminster,   on  "  '■■*,  to 

answer  John  Doe  in  a  plea,  wherefore,  with  force  and  arms  {as  in 
No.  1,  ante,  page  805).     ' 

County  Palatine  of  Durham.     Capias  for (as  in  No,  2, 

uhi  supra). 

George,  &c.  To  the  constable  of  onr  Castle  of  Dover,  or  to  his  de- 
puty there,  greeting:  We  command  {as  in  No,  1,  ante,  page  305). 

Cinque  Ports,  to  wit     Capias  for  -^ ,  late  of ,  {as 

in  No.  2,  ubi  supra). 

m 

CAPIAS  AD  SATISFACIENDUM;    or,  as    abbreviated  and 
known  in  practical  language,  Ca.  sa. 

For  cases  and  observations  coouBoa  to  execution  generally,  see 

title  £XECUT1QN. 

As  the  writ  treated  in  the  former  table  wto  said  to  be  a  icom* 
mencement  of  the  dction,  so  this  may  be  said  to  he  a  writ  ctfidud- 
ing  it. 

It  issues  on  the  judgment  against  the  person  of  the  defendant. 

It  derives  its  title  from  the  words  '<  to  satisfy^'  the  defendant, 
ad  satisfaciendum;  and  before  stat.  ^1  •/.  1.  c.  M.  it  was  deemed 
the  highest  satisfaction  one  man  could  have  of  another ;  but  by  that 
statute  a  new  execution  may  be  awarded'  against  the  lands  of  bim 
that  dies  in  execution.  Still  it  is  the  highest  satishction  tbtt  can 
be  had  in  the  defendant's  Ufe*time. 
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Tliis  writ  docs  not  lie  against  peers  of  the  realm  or  their  wii^.  Against  ^om  It 
Scotch  or  Irish;  except  upon  a  statute  merchant,  stat.  ll£.  I.  <*o««aot  *»«• 
or  statute  staple,  stat.  £7  £•  HI.  or  on  a  recognizance  in  nature 
of  a  statute  staple  upon  stat.  25  /f.  VIII.  c.  6.  nor  against  mem- 
bers of  pariiament ;  and  before  executors  or  administrators  are 
held  liable  on  this  writ  for  the  debt  of  their  testator  or  intestate, 
a  devttsiatni  must  be  retunied,  and  then  a  ca.  sa.  lies  against  their 
bodies ;  nor  does  it  lie  against  a  servant  of  the  king,  Bartlett 
V.  Hebbes,  5  7'.  R.  666. 

But  It  appears  that  the  bodj^  of  a  defendant^naj  be  apprehended  Where  defendant 
on  a  judgment  without  the  intervention  of  this  writ ;  as  where  !SI7«!iL,^?T."!!" 
sucb  judgment  is  given  against  one  who  is  in  view  of  the  court,  or 
in  Westminster  Hall,  it  may  be  executed  immediately,  and   the 
party  taken,  mid  seut  for  in  court  and  committed.     Anon.  3  Salk. 
160. 

JBut  if  a  sheriff  seize  under  a^.  fa.  he  cannot,  although  that  writ  Where  retnm  of 
be  abandoned,  take  the  defendant  under  a  ca.  sa.  without  first  ^  •^*-  n«c«"»nr. 
making  a  return  of  the  fi.  fa.  Miller  17.  Pamell,  6  Taunt.  370. 
Defendant  discharged  out  of  custody  on  or.  sa.  on  ground  that  writ 
recited  prior  Jieri  facias  and  levy,  but  omitted  sheriff's  return, 
but  terms  imposed  of  bringing  no  action  of  trespass.  Wilson  v. 
Kingston,  1  Chit.R.  134. 

If  the  judgment  be  joint  and  against  two,  a  ca.  sa.  against  one  where  jodgment 
is  void,  and  a  discharge  of  one  of  several  defendants  taken  on  a  joint. 
joint  ca.  sa.  is  a  discharge  of  all  from  execution  affecting  the 
person.  Clark  v.  Clement,  6T'R.  525;  but  though  two  de^ 
fendants  be  in  custody  on  a  ca.  sa.  and  one  of  them  be  discharged 
under  an  insolvent  act,  the  other  shall  not  be  discharged ;  the  dis« 
charj^  of  the  one  was  the  act  of  the  law»  Madin  v.  Battre,  5  Easi, 
147. 

Where  the  plaintiff  died  intestate,  and  his  family  neither  took  Where  satined 
out  administration,  nor  would  interfere  on  the  present  motion,  by'payment.  "* 
C.  P.  discharged  a  defendant  out  of  custody.  Broughton  r.  Martin, 
iB.SfJP.  176.  S.  P.  Parkinson  r.  Horlock,  2  Nea?.  R.  240.  In 
each  case,  it  seems,  the  next  of  kin  should  be  duly  served  with  a  rule 
fiisi ;  likewise  when  the  plaintiff  was  dead,  the  same  court  dis- 
charged an  attorney  out  of  custody  under  the  Lords  Act.  The  King 
V.Davis,  lJ3.^P.  336.  Where  the  defendant's  wife  administered 
Co  the  plaintiff,  the  court  discharged  tlie^  defendant  out  of  custody, 
nor  would  it  permit  the  plaintiff's  attorney  to  retain  the  defendant 
for  the  costs.    Pyne  v.  Erie,  8  T.  R.  407. 

A  defendant  taken  on  a  ca.  sa.  being  once  discharged,  cannot  Where  defendant 
be  again  taken  on  that  judgment.  Tanner  v.  Hague,  7  T.  R.  420.  cannot  be  again 
Blackburn  r.  Stupart,  2  East,  243.  ^*^*"' 

If  the  principi^l  be  actually  in  the  custody  of  the  sheriff  at  the  Where  retam  set 
lime  when  he,  at  the  instance  of  the  plaintiff,  return  non  est  »'*-  ^r'l'^l"  ^•^^^ 
vmius  to  a  ca.  sa,,  the  court  will  set  aside  such  return,  together  with 
all  subsequent  proceedings  againat  the  bail,  and  order  the  money 
levied  umler  an  execution  to  be  returned  to  them.    Forsyth  v. 
Jkferriott,  iN.Jl.  251. 

Though  before  issuiug  a  testatum  ca.  sa.  into  the  county  where  So  as  ea.  m.  ap- 
Ae  veniie  is  laid  be  necessary,  yet  the  court  will  not  set  the  te$-  P®*'^  tettatum^ 
iaUus  aside  for  want  of  such  ea.  sa.  provided  that  the  writ  appear  ***  ^^  *^'  **'  ** 
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May  be  amended. 


In  C.  P.  sufficient 
to  produce  the 
ezecation  re- 
torned. 
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to  the  court  to  be  properly  entered  on  the  roll.  Milstead  v.  Cop- 
pard,  5  2\  R.  272.  And  where  it  was  objected  that  the  testatum 
ca.  sa.  was  not  warranted  by  the  judgment^  the  court  allowed  the 
writ  to  be  amended  by  the  record,  and  refused  to  set  the  te$tatum 
ca.  sa.  aside.  Shaw  v.  Maxwell,  6  T.  JR.  450.  Cowpertbwaite 
V.  Owen,  3  T,  R.  657.  S.  P.  as  to  a  Jieri  facias. 

In  C.  P.  it  has  been  held  sufficient  to  produce  the  Jieri  facias 
sued  out  and  returned.  Burdus  v*  Satchwell,  Bar,  £08.  Sweet- 
apple  v:  Atterbury,  id.  211.  See  Wikon  v,  Kingston,  I  Chit. 
R.  134.  cited  ant^  page  307* 

See  titles  Amendment,  Ca.  sa.  ante,  page  45.  Bail.  Ele- 
git. Execution.  Fibki  Facias*   Outlawky.  Prisoner. 


PRACTICAL  DIRECTIONS,  K.  B. 

Get  blank  ca.  sa.  at  the  stationer's,  seal  only ;  but  Mr,  Tidd,  lf>44. 
cites  R.  G.  E.  1669.  as  an  authority  for  its  being  signed  also ;  but 
the  practice  is  otherwise;  pay  Id.  testatum  Is.  2</.  Indorse  the  writ 
to  levy  the  sum  due  and  {agreeably  to  43  Cr.  III.  c.  46.  s,  5)  all  sheriff's 
fees,  poundage,  ^c.    See  title  Poundage. 


K,  B.  C.  P. 


No.  1. 

CapioM  ad  taiitfa- 
eiendum  m  case. 


PRACTICAL  DIREC*riONS,  C.  P. 

Sut  little  different  front  K.  B,  The  writ  is  to  be  signed  by  the  pro- 
thonotaries;  pay  4d.  seal  Id.  testatum  double.  The  Forms  are  some* 
what,  though  very  little,  different.  The  return  must  be  general,  and 
instead  if  saying  "  lately  in  our  court  before  us,^  say,  "  lately  in  our 
court  before  our  justices  at  Westminster.*' 

,  In  a  testatum,  instead  of  *'  returned  to  US'*  say,  **  return^  to  our 
justices  at  Westminster.'' 

If  the  defendant  reside  in  a  county  different  from  that  in  which  the 
venue  is  laid,  first  issue  a  ca.  sa.  into  t/ie  county  where  venue  laid,  then 
issue  a  testatum  ca.  sa.  into  the  county  where  notice  is  ;  they  are  gene'^ 
rally  sealed  together ;  pay  for  the  testatum  ca.  sa.  Is.  2d.  Get  war- 
rant at  the  sheriff's  office,  pay  2s.  6d.  On  bond,  or  other  penalty,  you 
may  indorse  the  writ,  to  levy  the  whole  debt  and  damages  recovered,  and 
also  sheriff's  fees,  poundage,  Sfc. 

The  name  of  the  attorney  should  also  be  indorsed,  with  the  date  of 
issuing. 

•    FORMS. 

So  much  of  the  writ  as  describes  the  cause  of  action,  and  the 
ground  of  issuing  the  execution,  should  pursue  the  words  of  the 
judgment. 

George,  (&c.)  To  the  sheriff  of ,  greeting:  We  command 

you  that  you  take ,  if. he  be  found  in  your  bailiwick,  and  him 

safely  keep,  so  that  you  have  his  body  before  ds  at  Westminster,  on 

■        ,  to  satisfy ,  £ ,  which  were  adjudged  to 

the  said ,  in  our  said  court  before  us  at  Westminster,  for  his 

damages  which  he  had  sustained,  as  well  by  reason  of  the  non-per- 
formance of  certain   promises  and  undertakings  made  by  the  said 

to  the  said ,  as  *for  his  costs  and  charges  by  him 

about  his  suit  in  that  behalf  expended,  whereof  the  said  — -^— — -  h 
convicted,  as  appears  to  us  of  record,  and  have  you  there  then  this 
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writ    Witness  Sir  Chariea  Abbott,    koigbt,    at  Westminster,  the 

— — day  of -,  in  the year  of  our  reign. 

Take  the  whole.  Indorse  )  (The  name  of  the  person 

aUomey  $  name,  and  date.  5  who  iigm  the  writ.) 

George,  (&c.)  To  the  sheriff  of ,  greeting :  We  command         No.  2 

you  that  yon  take ,  if  he  be  found  in  your  bailiwick,  and  him  The  like  in  debt. 

safely  keep,  so  that  you  have  his  body  before  us  at  Westminster,  on 

^TT? —  »  *®.  satisfy  ,  as  well  a  certain  debt  of  £ , 

which  the  said  > lately  in  our  court  before  us  at  Westminster 

recoTered  against  him,  as  also  £ ,  which  in  our  said  court 

before  us  were  adjudged  to  the  said ,  for  his  damages  which 

he  had  sustoined,  as  well  by  occasion  of  the  detaining  that  debt  as  for 
nis  costa  and  charges  by  him  about  his  suit  in  that  behalf  expended, 

whereof  the  said is  convicted,  as  appears  to  us  of  record, 

and  have  you  there  then  this  writ    Witness  Sir  Charles  Abbott, 

knight,    at  Westminster,    the day  of ,   in  the 

— year  of  our  reign.  ^ 

, ,  __  Signature  as  No.  1. 

{Indorse  as  before.)  Take  £ 

{the  whole  sum  due  for  principal, 

interest,  and  costs)  and  also  she* 

riff's    fees,    poundage,    and    all 

other  expences. 

'  ;»  For  his  damages  which  he  had  sustained,  as  well  by  reason         No.  3. 

of  certain  breach  of  covenant  made  between  the  said • ,  and  ^'  •••  '"  *^®'*" 

— ,  as  for  his  costs  and  charges  in  and  about  his  suit  in  that  "*"*' 

behalf  by  him  expended,  whereof  the  said is  convicted,  as 

appears  to  us  of  record. 

-^ ,  For  hi^  damages  which  he  had  sustained,  as  well  by  oc-  No.  4. 

casion  of  a  certain  trespass  and  ejectment  of  farm  done  to  the  said  ^lie  like  10  eject- 

-; ,  by  the  said ,  at ,  in  your  county,  as  for  "*"^'  "^^^^^  ^*' 

his  costa  and  charges  in  and  about  his  suit  in  that  behalf  by  him  "ere?  "*  "*^' 
expended,  whereof  {as  above.) 

* — ■~" — 9  For  his  damages  which  he  had  sustained,  as  well  by  oc-         No.  5. 
casion  of  the- taking  and  unjustly  detaining  the  sheep  of  the  said  The  like  in  re- 

; ,  at  — ,  in  a  certain  place  called  the  ,  in  P**^"** 

your  county,  as  for  his  costs  and  charges  (as  above.) 

^^,  For  his  damages  which  he  had  sustained,  as  well  by  oc-         ^^'  ^' 

casion   of   a  certain    trespass    then  lately   committed   by  the  said^^M*'*^® '"  *"*' 
'^ -— ,  as  for  his  costa  and  charges  (as  tn  No.  4.)  ^**'' 

. » For  his  damage  which  he  bad  sustained,  as  well  by  occa-         No.  7. 

sion   of  a  certain  trespass  and  assault,  then  lately  committed  by  the  '^^^  *'*^®  ^  ♦'*•- 

said  — ,  on  tbe  said ,  as  for  his  costa  and   charges  ^^  *"**  "*'''*''• 

(as  in  No,  4.) 

»  For  his  damages  which  he  had  sustained,  as  well  by  occa-         No,  8. 

sion  of  the  speaking  and  publishing  certain  false  and  scandalous  words  '^^^  '*^V  ^^"^  <*■- 

by  the  said of  the  said ,  as  for  his  costa  aud  charges  ""«^'  *^'  ""^''^ 

in  and  about  (as  in  No.  4.) 


— ,  To  satisfy :— ,  £ .which  were  adjudged  to  the  said  _,.     No.  9. 

in  our  court  before  us  at  Westminster,  according  to  the  form  T^  '**'®  ^?^  I 

.*»«...i^  "2- i_  1  m  . .    .     -       .^.  .   on  a  verdict 


COAtS 

a  verdict  for 


of  the  statute  in   such  case  made  and   provided,  for  his  costa  and  Sfe  defendant 
charges  by  him  laid  out  in  and  about  his  defence  in  a  certain  plea  of 
trespass  on  the  case,  pfosecuted  in  our  said  court  before  us  by  the 
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said  — against  the  said  ,  wh<$reof  the  add 


is  convicted,  as  appears  to  us  of  record^  and  have  joa  there  then  Una 
writ.    WitneBB, 

No.  10. To  satisfy ,  £ ,  which  were  adjudged  to 

Jhe  like  for  costs  the  Said  • ,  in  pur  coart  before  as  at  Westminster,  aceording 

00  a  noDsolt         |^  i)^  (qj^j^^  ^f  ^^  statute  in  snch  case  made  and  provided,  for  hie 

costs  and  eharges  which  he  sustained  bj  reason  of  the  false  daim  of 
the  said  ■  -  ,  in  a  certain  plea  of  trespass  upon  the  oase  prose- 
cuted in  onr  said  court  before  us  by  the  said agahiat  the 

said  — ,  whereof  the  said is  convicted,  as  appears  t# 

us  of  record,  and  have  there  then  this  writ.    Witness,  -. ^ 

No.  11.  To  satisfy  ,  executor  of  the  last  will  and  testament  of 

The  like  for  exe- ,   deceased,   as  well  a  certain  debt   of  £ ,   as  also 

ciitor  in  debt.        £ ^-^^  ^lis  damages,  which  he  had  sustained,  as  well  by  oeca^ 

sion  of  the  detaining  the  said  debt  as  for  his  costs  and  charges  laid 

out  by  him  about  his  suit  in  that  behalf,  whereof  the  said is 

convicted,  as  appears  to  us  of  record,  and  have  there  then  this  writ. 
Witness, 

No.  12.  To  satisfy  us  and ,  who  sues  as  well  for  us  as  for  himself 

The  like  for  a      in  this  behalf,  £ debt,  which  the  said ,  who  sues  as 

penalty.  aforesaid  in  our  court  before  us,  recovered  against  the  said  , 

(to  wit)  one  moiety  thereof,  to  wit,  £ to  the  said  ^  > 

who  sues  as  aforesaid,  to  his  own  proper  use,  and  the  other  moiety 
thereof  to  our  own  proper  use,  according  to  the  form  of  the  statute 

m  such  case  made  and  provided,  whereof  the  said is  con- 

Ticted,  as  appears  to  us  of  record,  and  have  there  then  this  writ* 
Witness, 

No.  13.  George,  (&c.)    To  tlie  sheriff  of ,  greeting:  Whereas  by 

The  Kke  for  ex-  our  writ  we  lately  commanded  our  sheriff  of aforesaid,  your 

ecntor  against      predecessor,  that  of  the  goods  and  chattels  of ,  deceased,  at 

administratrix        the  time  of  his  death  in  Uie  hands  and  custorly  of ,  widow^ 

rlTJinerou^^^^      administratrix  of  the  goods,  [describe  ike  defendant  at  in  the  declmf 

by  former  sheriff  ^^^^t]  ^^  Jour  bailiwick,  he  should  cause  to  be  made  £ of  debt, 

of  part  of  a  debt  also  £ for  his  damages,  which ,  executor  of  the  last, 

Jn  debt.  [describe  the  plaintiff  as  in  the  declaration,]  sustained,  as  well  by  th^ 

occasion  of  the  detaining  that  debt  as  for  his  costs  and  charges  ex- 
pended by  him  about  his  suit  in  this  behalf,  whereof  the  said > 

^ia  eonvicled,  as  appears  to  us  of  record,  if  she  had  so  bib<^  in  her 

hands ;  and  if  she  had  not  so  much  in  her  hands,  then  that  ha  sheuld 

'  cause  the  said  damages  to  he  made  of  the  proper  goods  and  chattels 

of  the  said ,  (Me  administratrix)  :    And  that  he  should  have 

that  money  before  us  at  Westminster,  at  a  certain  day  now  past,  to 

be  rendered  to  the  said ,  executor  as  aforesaid,  for  the 

debt  and  damages  aforesaid ;    and  our  said  sheriff  of ,  at 

that  day  returned  to  us,  amongst  other  things,  that  divers  goods  and 

chattels,  which  were  of  the  said ,  {the  intestate)  at  the  time 

of  his  death  to  the  value  of ,  parcel  of  the  said  debt,  after  tht^ 

death  of  the  said ;  (the  intestate)  and  before  the  coming  of  that 

writ  to  our  said  sheriff  directed,  had  come  to  the  bands  of  the  said 

,  (the  administratrix  defendant)  to  be  administered,  which 

said  goods  ancl  chattels  the  said (the  administtutrix)  before 

the  coming  of  the  said  writ  so  to  him  directed,  had  wasted,  and  eon-^^ 
verted,  and  disposed  to  her  own  use,  so  that  he  could  in  no  manner 
cause  (o  be  made  the  said  £ ,  or  any  parcel  thereof,  of  the  said^ 
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goods-  Mid.  cbattek :  And  he  fartber  certiSed  to  xlb  that  the  said 
,  (ike  admimUirairixi  bad  no  goods  or  chattels  in  his  bailiwick, 

whereof  he  conld  in  any  manner  cause  to  be  made  the  said  £ 

of  damages  aforesaid*  or  any  parcel  thereof :  Therefore,  we  command 
yon  that  yon  take  the  said  ,  (the  odminieiratrix)  if  she  shall 

be  ionnd  in  yonr  bailiwick,  and  safely  keep  her  so  that  yon  may  have 

her  body  before  ns  at  Westminster,  on ne&t  after , 

to  satisfy  the  said ,  (the  executor)  the  said  ,  parcel 

of  the  said  debt  in  form  aforesaid :  And  have  then  there  thb  writ. 
Witness, 

Georpre, (&e.)    To  the  sheriff  of ,  greeting:    Whereat        No.  14. 

we  lately  commanded  onr  sheriff  of ,  that  he  shoidd  take  TaHaimm  #«.  m^ 

,  of ,  in  your  county ,  bail  of  ■,  fg**"**  oAe  bak| 

if  he  should  be  found  in  his  bailiwick,  and  safely  keep  him,  so  that  "  ^'^^  ^*  ^' 
he  might  have  his  body  at  Westminster,  on next,  after  the 

,  to  satisfy         ■■  ■  ■«,  of  £ for  his  damages,  which 

be  sustained,  as  well  by  the  ocoasion  of  the  not  performing  certain 

promises  and  undertakings  lately  made  by  the  said to  the 

taid ,  as  for  his  costs  and  charges  expended  by  him  about 

his  suit  in  this  behalf,  whereof  the  said is  convicted,  as 

appears  to  us  of  record:  And  whereupon,  in  our  san^e  court  biefore 

us,  it  is  considered  that  the  said have  his  execution  against 

the 'said  -^ of  the  damages  aforesaid,  according  to  the  forcoi 

form,  and  effect  of  a  certain  recognizance  by  the  said ,  in 

our  court  before  us,    thereupon  lately  acknowledged  to  the  said 

,  as  also  appears  to  us  of  record  :  And  our  said  sheriff  of 

that  day  returned  to  us  that  the  said was  not 

found  in  his  bailiwick :    Whereupon,  on  the  behalf  of  the  said 

,  it  is  sufficiently  testified  in  our  eonrt  before  us,  that  the 

said lurks  and  wanders  in  your  pounty :  Therefore  wo  com-^ 

mand  you  that  you  take  the  said ,  if  he  shall  be  found  in 

your  bailiwick,  and  safely  keep  him  so  that  yon  may  have  his  body 

before  us  at  Westminster,  on  —  —  next*  After -,  to  satisfy 

the  said on  the  damages  aforesaid ;   and  have  there  then 

this  writ.    Witness,  ~ 

George,  (&c.)  To  the  sheriff  of ,  greeting :  Whereas  we        No.  15. 

lately  commanded  our  shsriff  of that  he  should  take Co.  m.  Id  debt, 

if  he  should  be  found  in  his  bailiwick,  and  safely  keep  him  so  that  he  ^^  for  costo  in 

might  hare  his  body  before  us,  on  the ,  wheresoever  we  ^oL    Bvorinl 

should  then  be  in  England,  to  satisfy ,  of  £ of  debt,  nti, 

which  the  said lately  in  our  court  before  onr  justices  of  the 

Bench  at  Westminster  recorered  against  him,  and  of  £ ,  which 

in  onr  same  court  of  the  Bench  were  adjudged  to  the  said ^ , 

for  the  damages  which  he  sustained  by  the  occasion  of  the  detsining 

of  that  debt,  and  also  of  £ by  our  court  before  us  adjudged  to 

the  said ,  according  to  the  form  of  the  statute  in  such  case 

lately  made  and  provided,  for  his  damages,  costs,  and  charges,  which 
he  had,  by  the  occasion  of  the  delaying  of  the  execdtion  of  the  said 
debt  and  damages,  by  the  pretext  of  the  prosecution  of  our  certain 

writ  of  error  bv  the  said ,  prosecuted  in  our  said  conrt 

before  us  of  and  upon  the  premises  whereof  he  is  convicted,  as  by 
the  inspection  of  the  record  and  process  thereupon,  which  for  certain 
causes  we  caused  to  come  before  us,  as  appears  to  ns  of  record :  And 
whereupon  in  our  same  court  before  us  it  is  considered  that  the  said 

-^ haye  thereupon  his  execution  against  the  said of 

the  deht^  damages,  costs,,  and  charges  aforesaid  i  And  our  said  she rifT 
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iDf  Middlesex  at  that  day  retained  to  us  that  the  said was 

not  found  in  his  bailiwick :  Up<m  which,  on  the  behalf  of  the  said 

,  it  is  safficientlj  testified  in  oar  said  court  before  us,  that 

the  said larks  and  wanders  in  your  county :  Therefore  wo 

command  yoa,  that  you  take  him  if  he  shall  be  found  in  your  baili- 
wick, and  safely  keep  him»  so  that  you  may  have  his  body  before  us, 

ia^ ,  wheresoever  we  shall  then  be  in  England,  to  satisfy  the 

said of  the  debt,  damages,  costs,  and  charges  aforesaid ; 

and  have  there  then  this  writ.    Witness, 

No.  16.  George,  (Sec)    To  the  sheriff  of ,  greeting :  Whereas  by 

Co.  M.  against     our  writ  we  lately  commanded  you  that  of  the  goods  and  chatteb 

vf^"^"*  ^^'  ^^*^^  ^^^^  ^^ •  deceased,  at  the  time  of  his  death  in  the 

Writ? ofjL^/k!*'  hands  of ,  widow,  executrix  of  the  last  will  and  tesUmenC 

and  Mt.yf're-      of  the  said  ,  in  your  bailiwick,  you  should  cause  to  be  made 

cited.  £   — • —  of  debt,  which and ,  surtiving  executors 

of  the  last  will  and  testament  of ,  deceased,  lately  in  our 

court  before  us  at  Westminster,  recovered  against  the  said  ", 

as  also  £  ,  which  in  our  same  court  before  us  were  adjudged  to 

the  said        ■   ■        and  ,  for  their  damages  which  they  had 

sastained,  as  well  by  the  occasion  of  the  detaining  of  that  debt,  as 
for  their  costs. and  charges  expended  by  them  about  their  suit  in  that 
behalf,  whereof  she  was  convicted,  as  appeared  to  us  of  record,  if  she 
had  so  maoh  in  her  hands ;  and  if  she  bad  not  so  much  in  her  hands, 
then  that  you  should  cause  the  said  damages  to  be  made  of  the  proper 
goods  and  chattels  of  the  said  .-  :    And  whereupon  it  was 

considered  in  our  court  before  us,  *  that   the  said  ■    ■  and 

,  the  surviving  executors  of  the  said ,  should  have 

their  execution  against  the  said ,  of  the  debt  and  damages 

aforesaid  to  be  levied  of  the  goods  and  chattels  which  were  of  the 

said  ,  in  the  hands  of  Uia  said ,  to  be  administered, 

if  she  then  had  so  much  in  her  hands ;  if  she  then  had  not  so  much 
in  her  hands,  then  the  said  damages  to  be  levied  of  the  proper  goods 

and  chattels  of  the  said :  And  that  you  should  have'  that 

money  before  us  at  Westminster,  on  —  '  next  after  — — — ; 
to  render  to  the  said and for  the  debt,  and  da- 
mages aforesaid,  &c. :  And  yon,  the  sheriff  of aforesaid,  at 

that  day  returned  to  us  that  the  said had  no  goods  or  chat- 

tels  in  your  bailiwick,  which  were  of  the  said at  the  time 

of  his  death,  in  her  hands  to  be  administered,  whereof  you  could 
cause  to  be  made  the  debt  or  damages  aforesaid,  or  any  part  thereof ; 

nor  bad  the  said any  of  her  own  proper  goods  or  chattels 

in  your  bailiwick,  whereof  you  could  cause  to  be  made  the  damages 
aforesaid,  or  any  part  thereof,  according  to  the  command  of  the  said 
writ:  And  tberenpon  in  our  court  before  us,  afterwards  it  was  in 
such  sort  proceeded  that  by  our  said  court  before  us  it  was  considered 

that  the  said and ,  the  surviving  executors  of  the 

said  ■ ,  should  have  execution  against  the  said  — ,  of 

the  said  £ of  debt,  as  also  the  said  £>  for  the  damages, 

costs,  and  charges  aforesaid,  to  be  levied  of  the  proper  goods  and 

chattels  of  the  said :  And  it  was  further  considered  by  our 

same  court  before  us,  that  the  said  -  —  and should 

recover  against  the  said ,  £  for  their  costs  and  charges 

expended  by  them  about  their  suit,  by  occasion  of  the  prosecutiug 
our  writ  of  scire  facias  in  that  behalf  by  our  same  court  before  us, 

adjudged  to  the  said and :—  at  their  request,  accord- 

}ug  to  the  form  of  the  statute  in  such  case  made  and  provided :  There* 
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fere  we  command  yon  that  you  take  the  said ,  if  §he  shall 

be  fonnd  in  voor  bailiwick,  and  safely  keep  her  so  that  you  may  have 

her  body  before  ns  at  Westminster ,  on next  after  — ^ , 

to  satbfy  the  said  and of  the  said  £ —  of 

debt,  and  the  said  £ for  their  coats  and  charges  aforesaid,  as 

of  the  said  £ for  the  said  costs  and  charges,  adjudged  as  afore- 
said to  the  said and ^,  according  to  the  form  of  the 

statute;  and  have  there  then  this  writ.    Witness, 

CAPIAS  UTLAGATUM.    See  title  Outlawry. 

This  writ  issues  upon  the  judgment  of  outlawry  being  returned  What. 
by  the  sheriff  upon   the  exigent,  and  it  takes  its  name  from  the 
swords  of  the  mandatory  part  of  the  writ,  which  states  the  de- 
fendant being  outlawed  "  uttagaium"  or  "  vt'' 

It  is  either  general  or  special ;   general,  when  against  the  body 
only;   special,  when  against  the  body,  goods,  and  lands.     The 
'    Fob  MS  for  both  are  subjoined,  Nos.  1.  and  2. 

By  Stat.  4tl5  fV.S^M.  c.  18.  s.  4.  the  sheriff  is  empowered,  Stat  4Se  SW.a^ 
'  where  persons  are  taken  upon  this  writ,  in  cases  where  special  M.cia.  8-4. 
bail  is  not  required,  to  take  an  attorney's  engagement  in  writing, 
to  appear  for  such  defendant  and  to  reverse  the  outlawry,  and 
thereupon  to  discharge  the  defendant  from  such  arrest.  And  in 
cases  where  special  bail  is  required,  the  said  sheriff  may  take 
sureties  in  bond,  in  the  penalty  of  double  the  sum,  to  appear  at  the 
rettum  of  the  writ^  and  thereupon  the  defendant  to  be  discharged 
from  such  arrest. 

And  by  5th  section,  bail  for  the  above  purpose  may  be  taken, 
and  the  defendant  discharged  thereon  after  the  return  of  the  writ. 

It  has  been  ruled  upon  this  statute^  that  the  usual  form  for  of  the  lecogni- 
laking  the  recognizance  of   bail,   is  to    pay  the    condemnation  ssnce. 
money,  and  not  in  the  alternative  to  pay  it  or  render  the  defendant. 
Mathews  v.  Gibson,  8  Easi,  527. 

Where  it  appeared  that  the  judgment  of  outlawry  was  entered  Where  Jadgment 
after  the  plaintiff 's  death,  and  that  the  capias  iitlagatum  issued  of  p^^Jj^'y  ■'•«• 
without  a  revival  of  the  judgment,  the  same  was  set  aside.  The  ?*•*"•*"'•  ^««*^ 
King  V.  Manby,  Bat.  325. 

On  the  special  capias  utlagatum,  goods  and  lands  also^  as  well  What  may  be 
as  person,  may  be  extended ;  see  Form  No.  2,  subjoined ;  but  it  ^^^^ 
is  well  observed,  2  Cromp.  40,  that  if  the  goods  and  lands  shall 
not  be  of  value  suflBcient  to  pay  all  the  charges  of  petition- 
ing, &c.  and  to  put  the  plaintiff  something  in  pocket  towards 
his  demand,  it  will  not  be  worth  while  to  proceed,  and  the  court 
will  not  restore  goods  taken  upon  this  writ ;  but  they  will  of 
course  be  restored  upon  the  coming  in  of  the  defendant,  and  the 
consequent  reversal  of  the  outlawry.  But  see  1  Tidd,  155^  where 
.  it  is  said  generally,  that  the  court  will  not  restore  goods  upon 
this  statute  taken  upon  a  special  orptos  utlagatum.  Per  Cur* 
itf.20G.III.  K.B. 

llie  money  raised  by  the  sheriff  under  these  writs  cannot,  by  Of  the  dispoti- 
any  ordinary  process  against  the  sheriff,   be  obtained  by  the  plain-  tiooof  themonej 
•   tiff;  the  sheriff  is  accountable  to  the  crown  only  for  the  same.  ^^^^^^ 
The  chattels  of  oullaws^iave  ever  been  considered  as  belonging  to 
the  king;  the  very  harbouring  an  outlaw  was  fineable.    Hu^b  de 
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Of  refltitatioD. 


Writ  not  exa- 
cated  on  Saoday. 

Vitk  whom  filed. 
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Lacy's  Town  of  Barford  wm  cbafgad  with  ten  marks  for  bar- 
bouriog  ao  outlaw,  temp.  H.  II.  1  Mad,  Exch.  85.  and  the  sherU^ 
temp.  H.  II.  accounted  for  the  chattels  of  outlaws,  Id*  345. 
So  likewise  the  king  had  the  lands  of  an  outlaw  for  a  year  and  a 
day,  temp.  if.  III.  Id.  347. 

If  the  goods  of  the  outlaw  be  taken  by  the  sheriff,  and  after 
the  outlawry  is  reversed  by  writ  of  error,  the  defendant  shall  have 
the  goods  again,  because  the  sheriff  was  not  compellable  to  sell 
those  goods,  but  only  to  keep  tliem  to  the  use  of  the  king.  Roll 
Ahr.  778.  Ognell's  case,  Cro.  Eliz.  970.  Eyre  v.  Woodfioe, 
Id.  278.  In  this  last  case,  it  seems  that  the  court  differed  as  to 
whether  restitution  should  be  made  if  the  chattek  had  been  ^old, 
and  it  was  certainly  ruled  that  it  should  ;  Periam,  J.  dub.         .    * 

And  where  it  was  sworn  that  the  good^  taken  under  a  capioi 
utlagatum  were  the  separate  property  of  the  wife  of  the  outlaw, 
the  court  would  not  restore  them,  but  left  her  to  her  claim  in 
equity.    Biscoe  v.  Kennedy  and  Wife,  2  IVih.  127* 

The  defendant  cannot  be  taken  on  a  Sunday  upon  a  capias  tttla^ 
gatum,  that  writ  being  within  the  statute  29  C.  II.  c*  7.  Osborne 
V.Carter,  Bar.  S\9* 

The  writ  of  capias  utlagaium,  witn  the  sheriff's  return^  ought 
to  be  filed  with  the  clerk  of  the  exigents.  Reynolds  t?.  Adams^ 
3  T.  R.  578.  In  this  case  the  clerks  of  the  treasury  chamber,  and 
of  the  exigents^  claimed,  and  in  fact  exercised,  as  it  appeared  by 
their  respective  affidavits^  the  right  of  receiving  and  filing  the 
capias  utlagatum.  The  master  reported  in«  favor  of  the  clerk 
of  the  exigents,  but  Lord  Kenyon,  C.  J.  desired  that  it  might 
be  understood,  that  it  was  afterwards  to  be  carried  to  the  office 
of  the  cmtos  brevium;  so  that  it  will  be  advisable  that  the 
practitioner  make  his  searches  in  relation  to  thia  writ  in  hotb 
offices. 


PRACTICAL  DIRECTIONS. 

As  the  practitioner  will  have  been  apprized,  from  the  general  head 
Outlawry,  and  from  each  partiaUar  head  of  proceeding  to  be  adopted 
previously  to  the  isstiing  the  torit  of  capias  udagaliim,  of  what  wilt  nave 
been  necessary  to  be  done  before  issuing  the  same ;  repetitum  in  thisi 
place  will  be  unnecessary. 

Immediately  on  obtaining  the  writ  of  exigent^  with  the  relirm,  yon 
carry  it  to  the  ckrh  of  the  outlawries,  who  is  the  Jilazer,  K.  B.  or 
to  thefilazerfor  the  county,  C.  P.;  suck  officer  thereupon  makes  wit  either 
a  general  or  a  special  writ  of  capias  utlagatum ;  the  nature  of  and  dis" 
tinction  between  which  hath  been  mentioned  above.  For  the  general  or 
personal  writ,  see  Form,  No,  I.;  pay  signing  7s.  Sd.;  sealing  Id, : 
warrant  thereon  2f .  4d.  The  defendant  being  taken  on  this  writ,  either 
undertakes  by  his  aitomey  or  he  gives  bail  duly  to  appear  according 
$0  the  statute ;  or  he  remains  in  the  custody  until  the  outlawry  be  re- 
versed;  or  until  a  charter  of  pardon  be  aranted;  or  he  be  otherwise 
delivered  by  due  course  of  law.  And  sembie,  that  bankruptcy  and  eer- 
tifieate  is  no  ground  of  discharge  of  a  prisoner  in  custody  on  a  capias 
utlagatum.    Beauckamp  r.  TomHns  and  Siknader,  3  Taunt  141. 

/  have  subfoined  a  special  return  to  a  general  capias  utlagatoiD* 
FoRils,  No.  2. 
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Bui  if  ike  defenkdami  peme9$  §9od»  arUauk^  a  tpeeiai  capias  Qdagatam 
wuty  be  tMned.  See  Form,  No.  d»  and  upon  thU  writ  the  plaintiff  may 
ukiMMtefy,  as  will  appear^  obtain  iatisfaction  for  hie  debt. 

On  the  writ  being  delivered  to  the  sheriff,  he  is  of  course  instructed  as 
to  the  place  where  the  goods  or  lands  mag  be  found,  and  thereupon 
proceeds  to  impannel  a  jury^  whose  province  will  be  well  gathered  jrom 
the  terms  of  the  writ  subjoined.  See  Form,  No.  3.  The  expence  is 
said  to  be  from  two  to  three  guineas.  A  subpoena  may  be  issued  and 
served  on  witnesses  who  may  be  otherwise  unwilling  to  attend:  and  it  it 
said  that  it  **  may  not  be  improper  to  give  notice  of  this  ifsquisitum  being 
to  take  place  as  on  a  writ  of  inquiry.*'    Ist  Rale,  K.  B.  380. 

//  is  said^  that  under  this  writ  debts  due  to  the  plaintiff'  may  be  taken 
or  extended.  This  was  doubted  till  Sbidc's  case,  4  Co.  especially  as  it 
is  expressly  laid  down  in  2  Roll.  Abr.  806»  that  a  man  outlawed  in  a 
personal  action  does  not  forfeit  debts  due  to  him  on  contract ;  but  since 
Siade^s  case,  the  same  point  has  been  recognized,  particularly  in  Webb 
▼•  Aloore,  2  Vent  282;  but  neither  copyhold  nor  trust  *  property  can 
be  touched  under  this  writ. 

The  sheriff  upon  this  writ  returns  an  inquisition.  See  Forms,  No.  4^ 
which  must  be  carried  to  the  fiUuer,  K.  B.  and  to  the  clerh  of  the  out^ 
lawries,  C.  P.;  thence  it  is  to  be  delivered  or  filed  in  the  office  of  the 
cnates  brevhini;  this  officer  will  trartseribe  the  inquisition,  and  transmit 
it  into  the  court  of  Exchequer. 

From  this  court  may  he  issued  a  vendhtoni  exponas  to  seU  the  goods 
and  a  scire  facias  to  recover  the  debts;  also  a  levari  facias,  by  which  the 
issues  and  profits  of  lands  of  the  outlaw  may  be  levied.  The  operation 
of  the  levari  facias  is  extensive ;  for,  agreeably  to  the  case  of  Briton 
y.  Cole,  1  Ld.  Raym.  365,  not  the  moveables  only  of  the  party,  but  also 
ef  any  other  person,  and  cattle  levant  and  couchant,  found  on  the 
land  extended,  may  be  seized  and  sold. 

It  will  be  necessary  that  an  eight^day  rule  should  be  given  on  the  bach 
of  the  transcript,  before  any  venditioni  exponas  issue  to  sell  them ;  and  if 
there  be  not  eight  days  in  term  time,  the  rule  may  be  given  for  the  general 
seal  out  of  term.  The  use  of  this  rule  is  to  afford  an  opportunity  for  antf 
one  to  come  in  and  claim,  the  goods. 

On  the  expiration  of  this  rule,  apply  at  the  remembrancer's  office  for  a 
veoditioni  exponas.  See  Form,  No.  5,  venditioni  exponas,  which  being: 
obtained  and  delivered  to  the  sheriff,  he  will  proceed  to  sell  the  goods,  and 
mahe  return  of  the  writ.  See  Form,  No.  6.  If  the  produce  amount  to 
not  more  than  50/.  the  court  of  Exchequer  will,  on  motion,  stating  the 
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*  A»  to  trust  property  bekig  exempt 
from  its  operation,  Mr.Tidd,  156,  has 
inthnated,  in  a  note,  a  donbt  whether 
the  10th  section  of  the  statate  of  frauds 
may  not  have  rertioved  this  exemption. 
There  does  not  appear  any  determina- 
tion later  and  more  in  point  tlian  that 
of  The  Ring  v.  Holland,  Sty.  fi.  41,  yet 
long  prefioasly  to  that  statate.  Where 
Mr.  Tidd  has  doobted,  it  will  hardly  be 
expected  of  me  to  determine ;  but  it 
may  be  seen  that  the  statnte  relates  to 
snch  lands,  &c.  as  the  sheriff  could  de- 
Ufer  i&  ike  pUnitttf.  The  words  of  the 
statnte  are,  that  it  shall  be  lawful  for 
the  sberiff,  for  and  upon  any  jndgnienC* 
Ue.  to  deliver  execatlon  usto  the  party 
sn  that  behalf,  &c.  soch  lands,  He,  in 
trust,  in  like  manner  ^s  if  the  defendant 


himself  had  been  seised  of  the  same. 
Now  it  may  be  remarked  that  lands^ 
when  taken  by  the  sheriff  under  this 
wi*it,  are  not  commanded  to  bo  deliver, 
ed  by  liim  to  the  party,  but  that  he  (the 
sheriff)  is  to  take  them  into  the  king's 
hands,  Sic. ;  and  it  may  be  farther  ob^ 
served  that  the  party  can  only  avail 
himself  of  lands  taken  under  this  writ, 
by  special  application  to  the  kiitg's  ex- 
chequer, or  to  the  lords  of  tlie  f  reasdry^ 
Besides,  the  common  writ  of  posses-^ 
sion,  and  that  of  elegit,  appear  to  be 
framed  with  an  immediJte  view  to  satis- 
fying ajndgment  to  the  partu,  and  there- 
fore they  may  be  presiimed  lo  be  com- 
petent to  toQcli  landA  in  trnst  agreeably 
to  ilie  statate,  but  the  wpius  uthfstwsii 
is  silent  as  to  9JSth  view. 
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faci$  on  affidavit,  order  the  tame  to  be  paid  to  the  plaintiff:  but  if  the 
produce  exceed  that  sum,  a  petition  muit  be  presented  to  the  Lords  of  the' 
Treasury,  on  the  part  of  the  plaintiff  i  a  reference  is  made  by  them  to 
their  solicitor,  who  examines  into  the  facts  of  the  case.  See  Form 
OF  Petition,  Form,  No.  7,  subjoined.  The  reference  thereon  is  ge^ 
nerally  agreeably  to  No,  S,  FoRM  subjoined. 

Then  let  the  plaintiff  make  an  affidavit  to  the  effect.  No,  9,  Form 
subjoined.  This  affidavit^  with  the  attorney's  bill,  the  Tendilioni  ex- 
ponasy  and  the  return,  together  with  the  certificate  of  the  proceedings  on 
the  outlawry,  to  be  signed  by  one  of  the  sworn  cleritt  of  the  Exchequer, 
No.  10,  Form  subjoined,  nnust  be  all  submitted  to  the  solicitor  of  the 
Treasury ;  his  fee  ll.  Is* 

On  this  officer's  report,  see  FoRM,  No,  1\,  a  warrant  is  issued  from 
the  Treasury^  directed  to  the  attorney  general,  authorizing  him  to  consent 
that  so  much  of  the  money  as  may  remain  in  the  sheriff's  hands,  after  de- 
ducting the  poundage,  be  paid  over  to  the  plaintiff  towards  satisfying  the  ' 
debt  and  costs.  See  Form,  No,  12.  The  attorney  general's  fee  two 
guineas,  his  clerk  2s,  Qd,  Payment-over  cannot  be  made  until  an  order 
or  rule  for  that  purpose  is  obtained  on  motion  in  the  court  of  Exchequer* 
The  attorney  general's  consent  is  of  course;  the  order  or  rule  so  tobeob^ 
tained  on  motion  i$  engrossed,  put  under  seal,  and  a  sabpocDS  annexed 
to  perform  it  served  on  the  sheriff,  and  the  moneu  is  immediately  paid 
over,  or  an  attachment  may  be  moved  for  non-performance  of  the  order ^ 
1  Tidd»  158,  who  cites  Imp.  448,  and  2  Cronip.  47.  The  sabpoea  will 
be  found  behw.  Form,  No,  13.  The  order  also  will  be  found  below, 
No.  14. 

The  following  extract  yerbatiiii,  from  Mr,  Crompton,  will  be  found  of 
great  importance,  so  far  as  it  is  practical;  it  relates  wholly  to  the  plain- 
tiff  seeking  to  recover  his  debt  from  the  land,  and  its  issues,  belonging  to 
the  outlaw,  by  means  of  the  capias  uUagatam.  /  have  inserted  the  ex- 
tract, because  other  books  of  practice,  for  the  most  part,  are  very  brief  or 
altogether  silent  on  the  subject, 

**  If  the  inquest,  upon  a  special  capias  nltagatani,  Jind  the  outlaw 
seised  or  possessed  of  lands,  the  different  parcels,  in  whose  tenure,  and  of 
what  value  beyond  reprizes  the  same  amount  to,  must  all  be  set  forth  in 
the  inquisition  with  convenient  certainty ;  And  then  the  prosecutor ,  by 
issuing  writs  of  levari  facias  out  of  the  Exchequer  for  the  sheriff  to  levy 
the  profits,  and  on  the  return  thereof,  by  suing  out  writs  of  Tenditioni 
exponas  for  selling  those  profits,  and  afterwards  by  petitioning  to  have 
the  monies  raised  thereout  paid  to  him  in  the  manner  before  mentioned, 
may  obtain  a  satisfaction  for  his  debt  and  costs  of  the  outlawry. 

But  if  the  prosecutor's  debt  amounts  to  a  considerable  sum,  and  the 
outlaw  has  a  freehold  interest  ^  in  the  lands,  and  does  not  come  in  and 
reverse  the  outlawry,  akd  there  is  no  uuumbrance  prior  to  the  inquisition 
on  those  lands,  then  the  prosecutor  may  obtain  a  lease  of  those  lands  out 
of  tlie  Exchequer,  or  a  grant  thereof  under  the  privy  seal.  To  obtain 
a  lease  it  will  cost  the  prosecutor  25^  or  upwards,  bitt  such  lease  being 
.  cheaper  than  a  grant  under  the  Privy  Seal,  it  has  a  preference  to  the 
other  method  of  proceeding. 

If  the  prosecutor  would  have  a  lease  of  the  lands  found  by  the  inquest, 
he  may  obtain  such  lease  by  applying  to  the  Lords  of  the  Treasury,  stating 


*  I  say  a  freehold  interest,  becanBe  a  does  not  forfeit  his  freehold  lands,  bnt 
chattel  real,  as  a  term  for  years,  ma^  be  only  the  profits  thereof^  daring  his  oat- 
sold  by  a  vMditioni  exponas,  bnt  a  tree-  lawry. 
hold  cannot }  for  an  outlaw  in  civil  cases 
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(in  tie  nature  of  a  peiiiion)ihe  amount  of  his  debt^  the  proceeding  to 
outlawry^  an4  the  substance  of  the  inquisiiion  on  the  capias  utlagatum. 

On  presenting  this  petition,  the  secretary  wilt  make  out  a  warrant  for  a 
particular  to  the  remembrancer  of  the  Exchequer,  whereupon  the  deputy 
remembrancer  will  certify  a  particular  of  the  parcels  of  land  and  value 
thereof  found  by  the  inquest.  '^' 

TTiis  particular  being  signed  by  the  deputy  remembrancer,  must  be 
carried  back  to  the  secretary  of  the  Treasury ^  who  will  thereupon  grant  a 
warrant  for  a  lease,  which  is  made  out  at  the  Pipe-office  of  the  court  of 
Exchequer, 

When  the  prosecutor  has  obtained  a  lease,  if  the  tenants  of  the  lands 
will  not  attorn  tenants  to  the  lessee^  and  pay  their  rents  to  him  volunta- 
rily^ he  may  sue  out  writs  of  levari  facias  from  time  to  time  to  levy  the 
same  as  they  become  due,  and  when  returned,  the  court  of  Excltequer,  on 
motion  and  production  of  the  lease,  will  order  the  sums  levied,  whetlur 
small  or  great,  to  be  paid  aver  to  the  prosecutor,  or  lessee,  without  any 
further  application  to  the  Treasury, 

Under  a  lease  or  lerari,  the  party  may  take  the  issues  *  and  profits 
of  the  lands  to  the  value  extended,  but  neither  the  king  or  his  lessee  can 
plough  the  land,  nor  cut  the  wood,  or  underwood,  upon  it. 

As  to  issues,  the  case  of  Britton  r.  Cole,  Salk.  392.  Ld.  Raym.  305. 
and  Com.  51,  is  worthy  of  notice- 

The  sheriff  under  a  levari,  or  prosecutor  by  virttie  of  a  lease,  must  not 
take  more  than  the  value  extended  by  the  inquest ;  but  if  the  value  is 
greater  than  found,  a  writ  of  melius  inquirendum  may  go  to  find  the 
full  value,  and  such  a  writ  may  also  go  if  the  inquisition  be  defective, 
and  does  not  ascertain  the  outlaw*s  title,  or  the  parcels  of  the  lands  suffi- 
ciently. 

If  the  inquest  should  undervalue  the  land,  or  if  all  the  outlaw's  /aiub 
or  effects  should  not  be  discovered  at  the  time  of  taking  the  inquisition;  or 
if  there  should  be  any  defect  in  the  retwn,  a  writ  of  melius  inquiren- 
dum may  go  from  the  Exchequer,  on  which  the  sheriff  must  summon 
aneiher  inquest,  and  inquire  more  particularly,  and  return  the  inquisi-- 
tian,  which  he  shall  thereupon  take  to  the  barons.*' 

FORMS. 

I  shall  make  no  apology  for  introducing  the  whole  of  the  pre- 
cedents; they  are,  I  believe,  authentic,  and  the  best  practical 
instructors,  since  from  them  appear  the  grounds  and  reasons 
of  the  practice,  as  well  as  the  practice  itself. 

George,  (&c.)  To  the  sheriff  of ,  greeting:  We  command         No.  1. 

you  that  you  do  not  omit,  by  reason  of  any  liberty  in  your  county,  but  A  general  or  per- 

that  you  take ,  late  of  ,  being  outlawed  in  your  said  »?«»•*  ^"*  of  ca- 

connly  {or  insert  instead  the  county  where  the  outlawry  was  proclaimed)  '^^  utkgetum. 

on ,  the  "  ■         day  of ,  (or  in  London,  on ,  next 

after )  last  past,  at  the  suit  of ,  of  a  plea  {here  describe  the 

nature  of  the  action,  whether  debt  or  trespass.  If  the  writ  issue  into  a 
different  county  from  that  in  which  the  outlawry  of  the  defendant  was 
proclaimed,  say  "  as  our  sheriff  of returned  to  us  at  West- 
minster, at  a  certain  day  now  past,")  if  he  shall  be  found  in  your  baili- 
wick«  and  him  safely  keep,  so  that  you  may  have  his  hody  before  us 
on —^9  wheresoever  we  shall  then  be  in  England,  to  do  and  re- 

*  WhatBhall  be  accounted  issues,  vide  and  all  moveables  (except  horse-har- 
ittat.  Westm,  S.  c.  39.  And  let  the  sheriff  ness  and  honsehold-staflf),  be  contained 
know  that  reots,  corn  in  the  grange,      within  the  name  of  issnes. 
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No.  2. 
A  return  of  spe- 
cial captoj  vilaga- 
iMM,    Sec  No.  4. 


No.  3. 
A  special  coputf 
milagatum* 
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eeive  what  our  ooprt  before  us  shall  oonsider  of  liim  In  Ihis  bohilf»  tad 
have  there  this  writ*    Wi  ness, 

By  Tirtae  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 

within-named ,  whose  body  I  kept  in  my  safe  castody,  unlil 

afterwards,  to  wit,  on  the day  of ,  in  the 

year  of  his  now  majesty's  reign,  on  which  day  I  received  his  majestjr's 
writ  of  kttbetu  corpus  cum  causa  to  me  directed ;  by  virtue  of  which 

writ,  immediately  after  the  receipt  thereof,  on  the  said day 

of  ,  I  did  conduct  the   body  of  the  said before 

,  one  of  the  justices  of  the  king's  court  of  the  Bench,  ac- 
cording to  the  command  of  the  said  writ,  which  said  justice  did  then 

receive  from  me  the  body  of  the  said ,  and  did  commit  him 

to  the  custody  of  the  warden  of  his  majesty's  prison  of  the  Fleet,  and 
did  then  discharge  me  from  the  further  keeping  of  the  said  ■  — ; 

and  therefore  I  cannot  have  the  body  of  the  said ,  before  onr 

lord  the  king,  on  the  day  within-mentioned,  wheresoever  our  said  lord 
the  king  shall  then  be  in  £ngland,  as  by  the  said  writ  I  am  com- 
manded. The  further  execution  of  this  writ  appears  on  the  inquisition 
and  inventory  hereunto  tinnexed.     See  No.  4,  subjoined, 

George,  (&c.)  To  the  sheriff  of ,  greeting :  We  command 

you  that  you  omit  not,  by  reason  of  any  liberty  in  yo^r  bailiwick,  bat 
that  by  the  oath  of  good  and  lawful  men  of  your  county,  you  diligently 

inquire  what  goods  and  chattels,  lands  and  tenement^, ,  latb 

of ,  in  your  county ,  hath  or  had  in  your  bailiwiclc, 

on  the day  of last  past,  or  at  any  time  afterwards, 

on  which  day  he  was  outlawed  in  your  county,  at  the  suit  of , 

in  a  certain  plea  of  — -, r,  as  yon  have  returned  to  our  justices,  (if 

in  K,  B.  "  us,"  adding,  if  by  original,  **  wheresoever  we  shall  then  be 
in  England")  some  time  since,  and  by  their  oath  cause  the  same  tQ 
be  extended  and  appraised  according  to  the  true  value  thereof,  and 
what  you  find  by  that  inquiry  take  into  your  hands  and  keep  safe,  so 
that  you  answer  to  our  justices  (if  in  K.  d.  *'  us'O  the  values  and  issues 
thereof;  and  having  so  extended  and  appraised  the  same,  what  yoa 

shall  have  done  therein  make  known  to  our  justices  at ,  at 

Westminster,  in ,  (if  in  K.  B.  ••  to  us,"  and  adding,  if  by 

original,  **  wheresoever  we  shall  then  be  in  England")  distincUv  and 
plwily,  under  your  seal,  and  the  seals  of  those  by  whose  oath  you 
shall  have  made  the  extent  ai|d  appraisement;    and  for  that  the 

said conceals  himself^  and  runs  up  and  down  from  place  to 

place  in  your  county,  in  contempt  of  onr  justices,  (if  in  K.  B.  '*  of  us") 
and  in  prejudice  of  our  crown,  as  we  are  informed :  We  command 

you  that  you  take  the  said wheresoever  he  is  going  in  your 

county,  as  well  within  a  liberty  as  without,  and  keep  him  safely,  so 
that  yon  may  have  him  before  our  justices  at  Westminster,  (if  in 
K.  B.  by  original  "  before  us,"  adding,  if  by  original,  *'  wheresoever 
we  shall  then  be  in  England")  at  the  aforesaid  time,  to  do  and  receive 
what  our  said  court  of  the  Bench  (if  in  K.  B.  "  before  us")  shall  in 
this  case  determine;  and  have  you  there  this.    Witness, 


The  answer  of 


{Signature,) 


and 


Sheriff. 


No.  4. 
A«  iMiiisitkMi. 
Vide  No.  S. 


of 


Middlesex,  to  wit    An  inquisition  indented,  taken  at- 
,  near ,  in  the  connty  aforesaid,  the  - 


in  the 


m 


year  of  the  reiga  of  our  soten^  kfd 
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George  tbe  Fonrth,  by  the  Graoe  of  God,  of,  (&c.)  before  me and 

— ^^ ,  sheriff  of  the  county  Bforegaid,  by  virtoe  of  the  king's  writ  to  me 

directed,  and  to  this  inquisition  annexed,  on  the  oath  of--  ■  ■  ^{here 
im»6rt  the  juron'  names)  good  and  lawfiil  men  of  my  bailiwick,  who 
being  sworn  and  charged  to  inquire  of  all  such  matters  and  things  as 
in  the  said  writ  are  mentioned   and  contained,  on  their  oaths  do  say,  . 

that ,  in  the  said  writ  named,  on  the day  of last, 

on  which  day  he  became  outlawed,  was,  and  on  the  day  of  taking  this 
inquisition,  is  possessed,  as  of  his  own  proper  goods  and  chattels,  of 
and  in  the  several  goods  and  chattels  particularly  mentioned  and  ex- 
pressed in  the  schedule  or  inventory  thereof,  hereunto  annexed,  which 

said  goods  and  chattels  are  worth,  to  be  sold,  the  sum  of  £ : 

All  which  said  goods  and  chattels,  I,  the  said  sheriff,  by  virtue  of  the 
said  writ,  on  the  day  of  takipg  this  inquisition,  have  seized  and  taken 
into  his  majesty's  hands,  according  to  the  command  of  the  said  writ : 
And  the  jurors  aforesaid,  on  their  said  oathr,  further  say,  that  the  said 

,  on  the  said day  of ,  or  at  any  time  since, 

had  not  any  lands  or  tenements,  or,  on  the  day  of  taking  this  inqui- 
sition, hath  atiy  other  or  more  goods  or  chattels  in  my  bailiwick  wluch 
can  be  seized  or  taken  into  his  migesty^s  hands,  according  to  the  com- 
mand of  the  said  writ.  In  witness  whereof,  as  well  f ,  the  said  sheriff, 
as  the  said  jurors,  have  to  this  inquisition  set  our  seals,  the  day,  year, 
and  place  first  above  mentioned* 

George  the  Pourth,  (Ac.)  to  the  sheriff  of ,  greeting :  Whereas,         No.  5. 

by  a  certain  inquisition  indented,  taken  at  ,  in  ,  Writ  of  veudiiiMii 

near ,  in  the  said  county,  the day  of last,  exponu. 

before  you ,  and ,  sheriff  of  our  said  county,  by 

▼irtne  of  our  writ  of  capiat  utlagatum,  under  the  seal  of  our  court  of 
Ring^s  Bench,  to  you  the  said  sheriff  directed,  whereby  we  com- 
manded you  to  inquire  what  goods  and  chattels,  lands  and  tenements, 

,  late  of ,  in  the  county  of ,  had  within 

your  bailiwick,  on  the day  of  —  ■  last  past,  or  at  any 

time  afterwards,  on  which  day  he  was  outlawed,  in  the  said  county, 

at  the  suit  of ,  in  a  plea  of  trespass  on  the  case,  it  was  found 

by  the  oath  of ,  and  other  good  and  lawful  men  of  the  said 

county,  that ,  in  the  said  writ  named,  on  the day 

of last,  on  which  day  he  became  outlawed,  and  on  the  day 

of  taking  the  said  inquisition,  was  possessed  as  of  his  own  proper  goods 
and  chattels,  of  and  in  the  several  goods  and  chattels  particularly 
mentioned  and  expressed  in  the  schedule  or  inventory  thereof,  here- 
unto annexed,  which  said  goods  and  chattel?  were  worth,  to  be  sold, 

the  sum  of  £ ;  all  which  said  goods  and  chattels,  you  the  said 

sheriff,  by  virtue  of  our  said  writ,  on  the  day  of  taking  the  said  inquisi- 
tion, did  seize  and  take  into  our  hands,  as  by  the  said  writ  and  inqui- 
sition taken  thereupon,  transcribed  into  our  court  of  Exchequer,  and  « 
there  remaining  in  the  custody  of  our  remembrancer,  more'  fully  ap- 
pears; and,  being  desirous  to  be  satisfied  of  the  value  of  the  said  ^oods 
and  chattels  iu  the  said  inquisition  mentioned,  as  is  just,  command  you 
that  yon  sell,  or  cause  to  be  sold,  the  said  goods  and  chattelc,  and 
every  part  thereof,  for  %he  best  price  that  can  be  got  for  the  same,  and 
at  the  least,  for  the  said  sowi  of  £  ■     ,  at  which  they  were  apr 

praised  as  aforesaid,  so  that  you  have  the  sum  of  money  arising  by 
such  sale  before  the  barons  of  our' Exchequer  «a|t  Westminster,  the 

—  day  of ,  tlwn  and  there  to  be  paid  in  for  oar  use, 

and  tiiat  you^makethen^md  there  distinctly  and  clearly  appear  to  our 
iaid  barons  aU  that  you  shall  do  concerning  the  premises,  and  have 


82Q  CAPIAS  UTLAGATUM;  Fokms. 

yoa  then  and  there  this  writ.  Witness, at  Westminster, 

the day  of ,  in  the ^year  of  oar  reign,  by 

the  said  transcript,  and  by  the  barons. 

{Signature.) 

• 

No.  6.  By  virtue  of  this  writ  to  me  directed,  I  have  caused  the  goods  and 

The  retnm  to  a    chattels  in  the  schedale  or  inventory  hereunto  annexed ,  mentioned  to 

f>£mUtumlexp9mt$.  be  sold  for  the  sum  of  £ ,  being  the  best  price  I  could  get  for 

the  same,  which  monies  I  have  before  the  barons  of  the  king*s  Ex- 
chequer at  Westminster,  on  the  day  within  mentioned,  ready  to  pay 
to  his  majesty's  use,  according  to  the  command  thereof. 

The  answer  of 

— Td  ^'  I  •»'-ff- 

,  Esq.) 


To  the  right  hanourabie  the  lords  eommissionen  of  Ata^ 

majeshfu  Treatury. 

The  humble  petition  of  — 

Sheweth, 

No.  7.  That ,  late  of  the  parish  bf  -b ,  in  the  county  of 

Petition  to  the     being  indebted  to  your  petitioner  in  the  sum  of  £ 

lords  of  the  Trea-  yo,,^  petitioner  did,  at  his  very  great  charge,  in last, 

*"^*  prosecute  the  said  -     -  to  an  outlawry ;  and  by  virtue   of  a 

special  capiat  utlagatum,  directed  to  the  sheriflT  of  • ,  several 

goods  of  die  said  were  seized,  and  found  by  inquisition  to 

be  of  th^  value  of  £ ,  which  goods  were  afterwards  sold  by  the 

said  sheriff,  by  virtue  of  a  writ  of  veMditioni  exponas,  at  the  same  price 
and  value  they  were  so  appraised  at,  and  the  money  thereupon  raised, 

still  remains  in  the  hands  of  the  sheriff  of . 

That  your  petitioner's  said  debt,  and  the  charges  he  has  ahready 
been  at  in  prosecuting  the  said  outlawry,  greatly  exceed  the  sum  so 
remaining. in  the  hands  of  the  said  sheriff. 

Wherefore  your  petitioner  most  humbly  >prays  your  lord- 
ships, that  the  money  so  levied  as  aforesaid  may  be  paid 
over  to  your  petitioner. 

And  your  petitioner  shall  ever  pray,  &c. 

(Phintijffrs  signature.) 

Other  precedents  are  somewhat  different  in  setting  out  the  writt 
of  capias  utlagatum  and  venditioni  exponas  more  formalfy, 
and  in  making  prayer  for  a  formal  act  to  be  done  on  the  part 
of  the  attorney  general :  but  the  older  Form  seems  brief  and 

'   to  the  purpose,  and  therefore  /  have  preferred  it,  though  a 
more  modern  one  is  inserted,  No.  8. 

To  the  right  honourable,  Sec.  {as  in  the  last.) 

The  humble^etition  of 

Sheweth, 

No.  8.  That* ,  late  of ,  being  justly  indebted  unto  your 

petitioner  in  the  sum  of  ^ — : ,  as  acceptor  of  a  bill  of  exchange, 

drawn  by  one ,  bearing  date  the day  of r 

18 ,  your  petitioner  was  obliged  to  outlaw  him  for  the  recovery 

thereof. 

That  a  writ  of  special  capias  utlagatum  having  issued  against  him 
out  of  his  majesty's  court  of  King's  Bench  at  Westminster,  at  ibe 
suit  of  your  petitioner,  an  inquisition  was  taken  |bereon  by  the  she- 
riff of  Middlesex,  whereby  it  appears,  that  certain  goods  and  chat- 
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tels  to  the  yalae  of  £ ,  mentioned  in  the  said  inquisition*  were  by 

the  said  sheriff  seized  and  taken  ioto  his  majesty's  hands;  which  writ 
and  inquisition  being  transcribed  into  his  majesty's  court  of  Exche^ 
qner  at  Westminster,  a  writ  of  vencUtioni  exponas  duly  issued  out  of 
the  said  court,  on  which  the  said  sheriff  hath  duly  made  a  return,  hv 
which  said  return  it  appears,  that  the  said  sheriff  had,  by  virtue  of 
the  said  last-mentioned  writ,  sold  the  goods  and  chattels,  in  the  return 

thereof  mentioned,  for  the  sum  of  £ ,  being  the  dearest  and  best 

price  he  could  get  for  the  same,  and  which  monies  he  had  before  the 
barons  of  the  king's  Exchequer  at  Westminster,  at  the  day  in  the  said 
writ  mentioned,  ready  to  be  paid  to  his  majesty's  use. 

That  as  your  petitioner  has  been  at  great  expence  in  the  said  pro- 
ceedings, and  as  his  majesty  is  not  interested,  but  the  name  of  his 
said  majesty  only  made  use  of  by  your  petitioner  for  the  recovery  of 
his  said  debt;  ,  ^ 

Your  petitioner,  therefore,  humbly  prays  yonr  lordships 
that  his  majesty's  attorney-general  may  be  authorised  to 
consent,  on  behalf  of  his  majesty,  that  the  sum  of  £— 
may  be  paid  to  yonr  petitioner  towards  satisfaction  of  his 
said  debt  and  costs. 

And  your  petitioner  shall  ever  pray,  &c. 

Whitehall  Treasury  Chamber,  the day  of .  j^^  g^ 

The  right   honourable  the  lords  commissioners  of  his  majesty's  Reference 
treasury  are  pleased  to  refer  this  petition  to  ,  esq.  who  is 

to  consider  the  same,  and  to  report  to  their  lordships -a  true  state  of 
the  petitioner's  case,  together  with  his  opinion  what  is  fit  to  be  done 
therein. 

{Signatvite.) 

(doftrt.)  (Titk  cause.)  jj^   ,q 

^^,*«  P»"s^  of ;•  >»  *o  county  of  -^ ,  Affidavii  of 'the 

• — — ' —  maketn  oath,  that  ,  late  of  the  parish  of ,  plaintiff. 

in  the  countjof , is  justly  and  truly  indebted  to   f*»«  'orm  may 

this  deponent  in  the  sum  of  £ ,  for  work  done  and  materials  found  **.«  'T*'"^^  *?  * 

by  this  deponent  in  his  trade  of  a ^ for  the  said .  •'fuie  ^htlnd 

for  which  debt  this  deponent  did  cause  several  writs  successively  to  costs  being  due. 
be  issued  out  of  his  majesty's  court  of  King's  Bench  against  the  said 

-,  and  did  use  his  utmost  endeavours  to  get  the  said ■ • 

arrested  on  each  of  the  said  writs ;  but  this  deponent  not  being  able 
to  procure  any  of  the  said  writs  to  be  executed,  did  cause  the  said 

to  be  sued  to  an  outlawry,  and  thereupon  several  of  his 

goods  to  the  amount  of  £ were  seised  into  his  majesty's  hands, 

and  sold  by  virtue  of  a  writ  of  venditioni  exponas^  as  this,  deponent  is 
informed  and  believes :  And  this  deponent  saith,  that  his  attorney's 

bill  for  fee^  and  disbursements  in  outlawing  the  said ,  and 

causing  his  goods  to  be  so  seized  and  sold,  doth  amount  to  the  sum 

of  £- .,  as  appears  to  this  deponent  by  such  bill,  delivered  to  him 

by  his  said  attorney,  which  bill  this  deponent,  as  far  as  he  is  capable 
of  judging,  believes  to  be  just  and  reasonable ;  and  this  deponent  also 
saith  he  hath  paid  the  several  following  sums  on  account  of  such  out- 
lawry, and  which  sums  are  not  included  in  his  said  attorney's  bill, 
▼is.  To  the  sheriff's  officer  for  executing  the  writ  of  capias  utlagatum, 

^ »  to  two  appraisers  for  appraising  the  said  goods,  the  sum  of 

^— ';  to  the  sheriff's  officer  the  further  sura  of  £ ,  in  part  of 

the  sum  of  £ ,  which  the  said  officer  demands  of  this  deponent 

for  being .  days  in  possession  of  the  said  goods  in  the  de- 
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No,  11. 

Certificate  of  the 
clerk  in  court. 


No.  12. 
Report  of  the 
solicitor  \o  Ihe 
trcairary. 
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fendant's  bonse,  for  charges  of  removing  the  gaid  goodg,  and  for  rent 
of  a  room  wherein  the  said  goods  were  deposited  till  sold,  which  said 
several  sums  of  £— — ,  £^ — ,  &o.  do,  together  with  this  deponent's 

said  debt  of  £ ,  amotint  nnto  the  snm  of  £ ,  besides  the  fees 

to  be  paid  in  the  Treasury  and  other  offices  in  obtaining  his  majesty's 
warrant,  which  this  deponent  is  informed  and  believes  will  amount  to 

£ more. 

Signed        ■     — . 

Sworn  the  — • day  of ^ 

before  me,  at  my  hoUse^  in . 

{Date) 

In  the  Exchequer. 

These  are  to  certify ^  that  in 


term,  in  the 


year  of  the 


reign  of  his  present  majesty  King  George  the  Fourth,  a  transcript  of 

an  outlatery  was  returned  and  61ed  in  this  court  against ,  late 

of ,  in  the  county  of ,  outlawed  in  Middletex,  at  the  suit 

of  ■  I  in  a  plea  of  trespass  on  the  case,  by  which  transcript  it 
does  appear  that  several  goods  and  chattels  of  the  said  —  were 
seized  into  his  majesty's  hands  by  "■  ■  ,  esq.  and  — — 
,  esq.  then  sheriff  of  the  said  county  of  Middlesex,  by  virtue 
of  a  special  capias  utlagatum  in  the  said  transcript  specified :  And  I 
further  certify,  that  a  writ  of  venditioni  exponas  has  issued  for  selling 
the  goods  and  chattels  so  seized,  whereon  the  said  sheriff  hath  re- 
turned that  he  hath  sold  the  same  for  the  sum  of  £ . 

To  the  right  honourable  ihe  lords  commissioners  of  Us 
majesty^s  treasury* 

May  it  please  your  Lordships, 
In  humble  obedience  to  your  tnajesty's  commands,  signified  to  me 

by ' — ,  I  have  considered  of  the  annexed  petition  of • — ,  set* 

ting  forth  that  ,  lafe  of  the  parish  of ,  in  the  county 

of ,  being  indebted  to  him  in  the  sum  of  £ ,  he 


did,  at  a  very  great  charge,  in 


last,  prosecute  the  said 


to  an  outlawry,  and  by  virtue  of  a  special  capias  utlagatumt  directed  to 

the  sheriflT  of  Middlesex,  several  goods  of  the  said were  seized 

and  found  by  inquisition  to  be  of  the  value  of  £ ,  which  goods 

were  afterwards  sold  by  the  said  sheriff  by  virtue  of  a  writ  of  oem^t- 
tioni  exponas  at  the  same  price  and  value  they  were  so  appraised  at, 
and  the  money  thereupon  raised  now  remains  in  the  hands  of  the 

sheriff  of ^;  that  the  defendantV  said  debt  and  the  charges  he 

has  already  been  at  in  prosecuting  the  saidvoutlawry  greatly  exceed 
the  snm  so  remaining  in  the  said  sheriff's  hands ;  the  petitioner  there- 
fore prays  your  lordships  that  the  monies  so  levied  may  be  paid  over 
to  him. 

And  I  do  most  humbly  cei^tify  to  your  lordships,  that  I  hate  re» 
ceived  satisfaction  as  to  the  truth  of  all  the  allegations  in  the  said 
petition  contained,  as  well  by  the  sight  of  the  several  records  thereby 
referred  unto,  and  a  certificate  of  the  said  outlawries  being  tran- 
scribed into  the  office  of  his  majesty's  remembrancer  of  the  Exchequer, 

signed  by > — ,  one  of  the  attornies  of  that  office,  as  also  by  the 

affidavit  of  the  petitioner^  whereby  it  appears  to  me  that  the  said 

is  indebted  to  the  petitioner  in  the  sum  of  jg  ■■  ■  ■ ,  for        ■    ■ 

(here  state  the  cause  of  action);  and  it  appearing  by  the  affidavit  of 
the  said  petitioner  that  his  said  debt,  with  the  several  charges  he  had 

been  already  put  to  in  outlawing  the  said  — do  exceed  the  sura 

levied   by  the  sheriff,  and  as  the  petitioner  must  atill  necessarily 
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be  put  to  a  fiurther  expence,  I  am  moat  humbly  of  opioioti^  that  ft 
may  be  proper  for  yonr  lordships  to  send  your  warrant  to  his  ma-> 
jesty's  attorney-^neral,  authorizing  him  to  consent  to  an  order  of  bis 

majesty's  court  of  £xcbeqtter»  for  ■  and ,  tbe  present 

sberifiTof  the  county  of  Middlesex,  paying  over  the  said  sum  of  £ 

now  remaining  ia  his  hands  (after  deducting  the  sheriff's  poundage 
for  levying  tbe  same,  and  other  incidental  cliarges)  unto  the  petitioner,   . 
for  his  own  use  towards  satisfaction  for  his  said  debt  and  costs,  when- 
ever a  motion  shall  be  made  in  the  said  conf  t  of  Exchequer  for  that 
purpose. 

All  which  is  nevertheless  most  humbly  submitted  to  your  lordships' 
superior  judgment. 

{Date.)  {Signature.) 

George  B.  .  .  ,  No.  13. 

Whereas  we  are  given  to  understand,  that  there  is  remaining  in  the  Warrant. 

hands  of and r-,  the   present  sheriff  of  the  county  of 

•,  the  sum  of  £ ,  for  so  much  levied'1}y  him  on  the  several 

goods  belonging  to ,  which  were  seized  into  our  hands  by  virtue 

of  an  inquisition,  taken  by  virtue  of  a  writ  of  capias  utiagatum  issued 

out  of  our  court  of  King's  Bench  against  the  said ,  at  the  suit 

of ,  for  tbe  recovery  of  a  debt  due  and  owing  to  him  from  tbe 

said  .    And  whereas  it  further  appears,  by  reports^  certifi- 

cates»  and  other  proper  testimonials,  which  the  commissioners  of  oar 
treasury  have  laid  before  us,  that  the  debt  due  and  owing  to  the  said 

from  tbe  said ,  together  with  the  costs  which  he  hath 

been  at  in  carrying  on  tbe  said  prosecution  against  the  said for 

tbe  recovery  of  tbe  said  debt,  doth  exceed  the  said  sum  of  £ -^ 

remaining  in  the  hands  of  the  said  sheriff  as  aforesaid ;  to  the  end, 

therefore,  that  tbe  said may  have  and  receive  some  reconi- 

pence  and  satisfaction  towards  his  said  debt  and  the  charges  he  hath 
been  at  in  suing  for  the  same,  our  will  and  pleasure  is,  and  we  do 
hereby  authorize  and  direct  you  to  consent  and  agree,  that  so  much 

of  the  said  sum  of  £ as  doth  or  shall  remain  in  the  hands  of  the 

said  sheriff  (after  deducting  the  usual  poundage  for  levying  the  same) 

be  paid  over  to  tbe  said towards  satisfaction  of  his-  said  debt 

and  costs  accordingly,  whenever  he,  by  his  counsel  learned  in  the 
law,  shall  think  fit  to  move  our  court  of  Exchequer  for  an  order  for 
that  purpose,  and  we  do  also  authorize  aiid  direct  you  to  do,  or  cause 
to  be  done,  such  further  or  other  acts  as  our  said  court  of  Exche- 
quer upon  such  motion  shall  or  may  judge  necessary  for  rendering 
our  intentions  herein  most  firm,  valid,  and  effectual,  and  for  so  doing, 

this  shall  be  your  warrant.    Given  at  our  court  at ,  the 

^ay  of ,  in  the year  of  our  reign. 

By  his  majesty's  command. 

(Signaturei.) 

To  our  trusty  and  well-beloved ,  our  attorney-general.  jJq^  14^ 

George,  (&c.)    To  and ,   sheriff  of  our  county  of  Sulftmna  to  be 

(Middlesex),  or  to  his  under-sheriff,  greeting :  We  command  ^^^^  ^  the 

you  that,  lading  aside  all  excuses,  you  obey,  fulfil,  and  perform  all  and  *  ^  * 
every  matter  and  thing  specified  in  an  order  of  our  court  of  Exche- 
quer at  Westminster,  maae  in  a  cause  in  our  said  court  depending 
between  us  and ,  outlawed  at  the  suit  of —  upon  an  out- 
lawry, the  tenor  of  which  order,  for  your  fuller  information  therein, 
ia  hereto  annexed,  and  this  you  are  not  to  omit,  under  the  penalty  of 
one  hundred  pounds^  which  we  shall  cause  to  be  levied  on  your  goods 
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and  chattelsy  lands,  and  tenements,  for  our  nse,  tf  yon  neglect  this  oar 

oommand.    Witness, ,  at  Westminster,  the  day  of 

.  in  the year  of  oar  reign.    By  the  said  order  made 


the  same  day,  and  by  Uie  said- barons. 


(Signature.) 


No.  15.  It  is  found  in  a  certain  book  of  orders  of  this  Es^cbeqaer,  to  wit. 

Order  mentioned  amon<;st  the  orders  of term,  in  the year  of  the  reign 

—  page,   on  the  part  of  this. 


for'JSeffiff  to  «f  '''"S  <5««^«  the  fonrlh,  in  the 
paj  the  moDey      remeuibraDcer,  as  follows: 


o?er  to  tlie 
proaeentor. 


No.  J  6. 
Petition  to  the 
lords  of  the  trea< 
80 ry  for  a  lea^e 
of  the  outlaw's 
laods. 


.^ 


the 


day  of 


-,  on  Hawed  at  the  suit  of 


,  182—. 
yvpon 


of  counsel  for 


>,  widow  and 


Between  (he  king  and  — 
an  outlawry. 

Upon  ibe  motion  of  — 

admiuistrptrix  of ;-,  deceased,  informing  the  coort  that  the  said 

having  been  prosecuted  to  an  oatlawry  by  the  said 

upon  an  aclion  of  trespass  upon  the  case,  in  bis  majesty's  court  o^ 
King's  Beach,  a  writ  of  outlawry  thereapon  issued  against  the  said 
defendant  under  the  seal  of  the  said  court,  directed  to  the  sheriff  of 
Middlesex,  by  virtue  whereof  the  said  sberi/f  seized  by  inquisition 
several  goods  and  chattels  belonging  to  the  said  defendant,  appraised 

at  £ ,   and   farther  informmg  the  court  that  the  said  writ  of 

oatlawry  and  inquisition,  being  transcribed  into  this  court,  a  writ  of 

venditioni  exponas^  under  the  seal  of  this  court,  issued  on  the  • 

day  of last,  for  selling  the  said  goods,  relarnable  the 

day  of ,  at  which  time and ,  the  present  sheriff 

of  Middlesex,  returned  the  said  writ,  and  certified  that  they  had  sold 
the  said  goods  and  chattels  for  the  said  sum  of  £ .  It  was  there- 
fore prayed  by  the  said ,  that  the  said and ,  or 

their  under-sheriff,  might  forthwith  pay  to  the  said  ,  adminis- 
tratrix of  the  said prosecutor,  or  her  order,  the  said  sum  of 

£ ,  towards  satisfaction  of  the  debt  doe  from  the  said  defendant 

to  the  said  prosecutor ;  wherenpon,  and  on  hearing ,  his  ma- 
jesty's attorney -general,  consenting  thereto  on  behalf  of  his  majesty, 
it  is  ordered  by  the  court  as  prayed,  the  said  sheriff  first  deducting 

out  of  the  said  £ the  usual  poundage. 

cngtuuwre* 

To  ike  fight  honowrabie  the  hrds  eommiuianen  of  his 
mqjeifg's  treasury* 

The  humble  petition  of ,  surviving  executor  of  the  last  will 

and  testament  of  ■             — 
Sheweth, 
"  That .  of 


deceased, 
in  the  cpnnty  of 


esq.  being  in« 


debted  to  your  petitioner's  testator  in  his  life-lime,  by  bond,  in  the 

penal  sum  of  £ ,  of  lawful  money  of  Great  Britain,  conditioned 

for  the  payment  of  £ ,  with  lawful  interest  for  the  same,  from  the 


dav  of 


which  was  in   the  year  of  our  Lord 


Your  petitioner,  as  executor  of  the  last  will  and  testament  of  the 

said ,  deceased,  did,  at  very  great  costs  and  charges,  in  the 

month  of  — - — ,  which  was  in  the  year  of  our  Lord .  in  due 


manner  prosecute  the  said 


to  outlawry,  and  by  virtue  of  a 


certain  writ  of  special  capias  uilagaivm^  issued  upon  the  return  of  the 

writ  of  exigi  facias  against  the  said  ,  directed  to  the  then 

sheriff  of ^  esq.  sheriff  of  the  said  county  of  -i y 

did  return  to  the  said  writ  of  special  capias  uilagatrnm^  to  him  di- 
rected, an  inquisition  taken  at  the  dwelliog-hoiise  of  ■,  called 
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i>r  known  by  the  sign  of  the in ,  in  the  said  county,  oa 

the  — day  of ,  in  the year  of  our  Lord ,  by 

which  it  was  (ouod,  amongst  otber  things,  that  the  said  ■  the 

outlaw,  on  the  said  • day  of ,  in  the  year  of 

our  Lord  ,  on  which  day  he  was  oatlawed  at  the  snit  of  yonr 

petiliooer,  as  sarviviog  execnlor  of  the  last  will  and  testament  of  the 

said- ,  dcce.ised,  was  seized  for  lite  term  of  his  natHtal  life  of 

and  in  afl  and  sinrfular  ihe  messuages,  tenements,  and  iieredilaments, 
tcifh  the  apparfenances  hereinaf/ei'parUcularfif  mentioned  and  expresaedp 

being  in  the  whole  of  the  clear  yearly  valae  of pounds  of  hiwfui 

money  of  Great  Brilain,  beyond  ell  repizes,  that  is  to  say,  of  and  in 
a  capital  messKage  or  mansion-house,  with  the  appurtenances,  called 

,  and  three  other  messuages  or  dwelUng-honses,  wilh  the  appmr- 

temamees  thereunto  adjoining,  commonly  called  or  known  by  the  several 

namet  of ,  and  also  of  one  water  com  grist  mill,  with  the  appur^ 

tenances,  called ,  atid  also  of  and  in  two  kamdred  acres  of  arable, 

meadow,  and  pasture  land,  or  thereabouts,  with  the  appmtenances,  all 
which  said  premises  were  situate,  standing,  tying,  and  being,  in  thepa- 

,rish  of ,  in  the  said  county,  and  were  in  the  tenure,  possession,  or 

occvpalion  of ,  and  that  the  said was  on  tlic  said 

day  of seized  of,  or  entitled  unto,  in  fee-siwpie,  a  free  fishery 

of  and  throwgh  a  certain  river  called ,  in  the  parish  of ,  im 

the  said  county,  and  that  (he  same  was  of  the  clear  yearly  vahteof  £—^ 
beyond  ad  reprizes,  and  was  then  let  to  — —  for  that  rent  as  tenant 

thereof  to  the  said .    And  that  the  said  oatlaw  was  not  found 

in  the  baih'wick  of  the  said  sheriflT,  hs  by  the  return  of  the  said  writ 
of  special  capias  v'lagafum,  now  remaining  of  record  in  bis  majesty's 
court  of  Exoheqner,  amongst  other  things,  may  more  fully  and  at 
large  appear:  Aod  yonr  pelilioner  further  sbewelh  unto  yonr  lord- 
ships, that  the  said  ouLlawry  still  remains  in  full  force  and  eSect,  not 
▼acated,  superseded,  reveraed,  or  annulled,  dud  that  yonr  petitioner's 
said  debt  and  interest,  together  with  the  costs  and  charges  which  he 

has  already  necessarily  been  put  unto  in  prosecutiug  the  said 

to  outlawry,  amount  to  a  large  sum  of  money,  tbat  is  to  say,  to  the 

snm  of  ^ and  upwards;  by  reason  whereof  your  peiilioner  hath 

been  and  is  wholly  prevented  and  hindered  fiom  admiiiisteriog  the 

eflfects  of  the  said  the  teslalor,  and  fultilling  the  duty  and 

trust  reposed  in  him  as  the  siirviviog  executor  of  the  said „ 

deceased  ;  wherefore,  your  pelilioner  humbly  prays  your  lordships* 
favour  and  interposition,  that  by  and  wilh  the  consent  of  his  majesty's 
attorney-general  in  this  behalf  obtained,  a  lease  may  be  made  to  your 
petitioner  by  and  from  his  majesty's  court  of  Exchequer,  whereby 
'your  petitioner  may  be  enabled  to  levy,  taiie,  coltecf,  and  receive  the 
issues  and  profits  of  the  said  outlaw's  lands^  tenements,  and  freo 
fishery,  so  found  by  the  said  inqnisition,  to  the  value  thereof  respec- 
tively appraised,  and  extended  till  snch  time  as  sufficient  thereout 
.shall  be  made,  collected,  and  levied,,  to  satisfy  your  pelitiooer  s  said 
debt,  interest,  costs,  and  charges,  or  until  such  time  as  the  said  ■ 

shall  Cause  the  said  outlawry,  so  hadln'due  form  of  law  against  him, 
to  be  reversed  or  annulled.    And  your  petitioner  shall  ever  pray^  &c« 

CAPIAS  IN  WITHERNAM. 

It  is  not  probable  that  this  writ  will  be  frequently  issued  at  this  Observatlov. 
day,  when  boundaries  nre  better  defined^  jurisdictions  known  and 
generally  respected,  and  official  duties  more  scrupulously  executed  ^ 
but  yet  it  n»ay  be  well  shortly  ta  explain  its  origiii  aud  use 
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Itsoesy  OD  what 
occasion. 


Meaning  of  the 
vrord. 


When  it  iune. 


Is  mere  process* 
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Id  replevin  the  sheriff  is  bound  to  deliver  to  the  plaintiff  in 
plevin  the  distress  or  thing  distrained,  if  it  be  in  his  bailiwick ;  but 
if  it  shall  have  been  driven  out  of  the  county,  he  cannot  make  such 
delivery ;  this  writ  of  capias  in  withernam  therefore  issues  on  the 
part  of  the  plaintiff,  directed  to  the  sheriff  to  take  the  beasts  of 
the  distrainor  in  his  bailiwick,  and  to  detain  them  until  he  (the 
sheriff)  is  able  to  replevy  to  the  distrainee,  or  plaintiff  in  replevin, 
his  beasts,  &c.  according,  Sic.  This  writ  also  lies  at  the  instance 
of  the  defendant  against  the  plaintiff  in  replevin,  a&  where  a  writ 
of  retomo  habendo  is  awarded,  and  the  cattle  be  not  fortfacoming, 
other  cattle  of  the  plaintiff  may  be  taken  in  reprisal^  or  in  the 
place  of  those  rightfully  distrained.     See  below. 

Withernam,  like  many  other  Saxon  terms,  is  not  only  foond 
variously  spelt,  but  with  different  meanings  not  very  cl^rly  d^ 
fined.  Its  meaning  is,  **  anotlier  distress.*'  The  student,  desirous 
of  tracing  this  word  in  its  old  dress,  may  consult  the  authorities 
cited  3  Comm.  149,  n. 

If  the  proceedings  in  replevin  be  in  the  county  court,  the  ca* 
pias  in  withernam  cannot  issue  until  an  inquest  be  returned  that  the 
beasts  were  esloined  or  eloigned. 

If  the  proceedings  be  in  the  courts  above,  the  capias  in  ttither* 
nam  may  issue  on  the  return  of  ehngata  on  the  writ  ^[p^o  retorno 
habendo^*  al^o,  as  observed  above;  and  if  tlie  sheriff  shall  have 
returned  upon  the  pluries,  quod  averia  elongata  sunt,  a  writ  of 
scire  facias  lies  agaipst  the  pledges ;  and  if  they  are  returned  to 
have  notliing,  a  writ  of  capias  in  withernam  lies  against  the  plain- 
tiff himself. 

This  writ  of  capias  in  withernam  is  but  mere  process;  Moor  9. 
Watts,  2  Salk.  581,  and  the  cases  cited  in  the  nuirgin  582 ;  and  if 
the  sheriff  return  that  the  defendant  hath  not  any  thing*  8lc.  to  the 
writ  of  withernam,  the  plaintiff  may  sue  out  a  capias  in  withernam 
against  the  defendant,  and  proceed  to  outlawry;  New  Nat*  Br, 
166;  there  is  no  other  remedy  in  the  court  below,  unles^by  issuing 
an  alias  and  pluries  capias  in  withernam,  and  so  on  in  injinitum. 

The  cattle  taken  in  withernam  must  not  only  be  according  to 
the  number,  biit  also  according  to  ine  worth  and  value  of  those 
first  taken ;  and  they  may  be  worked  reasonably,  or  ^milked.  They 
cannot,  however,  be  replevined ;  as  to  which  see  a  curious  note, 
3  Comm,  169;  but  they  will,  on  motion^  be  delivered  back  and 
restored  to  the  owner,  on  his  payment  to*  the  plaintiff  of  all  da- 
mages, costs,  and  expences.   '3  Lill.  Abv.  690. 

PRACTICAL  DIRECTIONS. 

Hits  writ  is  made  out  by  the  Jilazer  in  either  courts  on  precipe  eon- 
taining  the  county,  names  of  parties,  cattle  eloigned,  Sfc.  pay 
seal  Id. 


FORM. 


Form  of  writ  of      George  the  fourth,  &c.    To  the  sheriff  of 

capias  t»  wriiher*    Whereas  —  was  summoned  to  appeair  in  our  court  before  oar 


greeting : 


justices  at  Westminster,  to  answer 
,  'took  the  cattle  of  the  said 


of  a  plea  wherefore  he 


and  unjustly  detained  the  same 
against  sareties  and  pledges.  As  he  says,  and  the  same  ■         af- 
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tenrardfl,  ia  our  same  court,  made  default  in  the  same  plea;  where* 

upon  it  was  then  and  there  considered  that  the  same and 

his  pledges  of  prosecution,  should   be  in  mercy,  and   that  the  said 

— :^ should  go  thereupon,  without  delay,  and  that  he  should 

have  a  retarn  of  the  cattle  afpresaid ;  whereupon  by  our  writ  we 
commanded  you  tha^  yoa  should  caase  to  be  returned  the  cattle  afore« 

said  to  the  said without  delay,  and  the  same  at  the  complaint 

of  the  said  -^ you  should  not  deliver  without  our  writ  which 

of  the  aforesaid  judgment  should  make  express  mention,  and  in  what 
manner  you  should  have  executed  our  said  precept,  you  should  make 

manifest  to  our  juitices  at  Westminster,  on --» — ,  {the  rehtm  day 

(if  ike  retorno  habendo)  last  past,  on  which  day  you  returned  to  our 
saidjusiicei  at  Westminster,  that  before  the  coming  of  the  aforesaid 
writ,  the  cattle  aforesaid  were  eloigned  or  conveyed  away  to  places 

unknown  to  you  by  the  said ,  so  that  the  cattle  aforesaid  to 

the  said you  could  not  cause  to  be  returned,  as  by  the  said 

writ  you  were  commanded :  Therefore,  we  command  you  that  of  the 

cattle  of  the  said •. —  to  the  value  of  the  cattle  befpr^  ti^ken  in 

wiikernanip  you  take  and  deliver  them  to  the  said r^.  to  be 

held  by  liigi  until  the  said  cattle  before  taken,  you  can  cause  tq  bte 
returned,  and  put  by  sure  and  safe  pledges  the  aforesaid  »■  ^  ■ 
that  he  be  before  our /iMUces  a^  Westminster,  on  (the  retwm  daif)  to 

answer  as  well  to  us  of  the  contempt,  as  to  the  said of  the 

damages  and  injuries  to  him  in  that  behalf  done.  And  in  what  man-^ 
ner  this  our  precept  you  shall  execute  make  appear  to  ourju$tiee$  at 
Westminster,  at  the  aforesaid  return,  and  that  yoa  have  there  the 
names  of  the  pledges  and  this  writ.    Witness,  &c«  on    ■  >         ,  &c^ 

jQ  the year  of  our  reigi^. 

See  title  Replevin. 

CA.  SA.    Th^  abhreviatipn  of  Capias  ad  Satisfaciendum^ 
which  title  see.  * 

CAPIATUR. 

Of  this,  as  of  many  other  heads  of  former  practice,  it  might 

only  now  be  said  to  be  obsolete ;  but  in  Hacket  v.  Marshal,  1  Str^ 

313,  after  verdict,  an  objection  was  made,  wjien  a  .capiat ur  was 

.    added  against  an  infant,  but  it  was  held  to  be  cured  by  statute 

16&  17C.  II.  C.8. 

For  certain  injuries  by  force,  at  fine  was  anciently  payable  to 
the  king  by  the  defendant,  aiui  by  this  word  '*  capiatur/'  let 
him  be  taken,  vntil  such  finjg  be  paid,  the  consideration  of  the 
court,  in  relation  to  such  liability,  was  signified;  whereupon 
there  issued  the  capias  pro  fi^e,,  but  st^t.  5^  6^  IV,  Sf  M.  c.  12^ 
extinguishes  this  inmiiediate  liability  to  the  king,  on  the  part  of  the 
defendant ;  the  sum  of  6s.  Sd*  being  paid  by  the  piaintiflf  to  the 
proper  officer,  9.nd  on  taxation  Qf  costs  allowed  him.  against  th^ 
defendant. 

CARRYINO  IN  THE  ROLL,    See  title  Dogcett* 

CASE.     j/<;tion  on  the  Case. 

The  law  has  not  defined  the  nature  of  every  civil  wi;ong  which  Observation, 
inen  may  experience  at  the  hands  of  each  other.    The  shades  of 
injury  are  infinitely  too  nice,  too  various,  and,  above  all,  too  illi^ 
mitable,  to  admit  of  precise  and  legal  definition^  and  of  appio- 
Driat^  redress.    Whatever  a  long  coi|rsq  of  civil  society  apd;  of 
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uninterrupted  jurisprudence  may  ultimately  promise  and  perform  to 
manjcind,  no  such  perfection  of  law  is  yet  visible  in  the  civilized 
world ;  the  utmost  that  in  the  name  of  law  can  be  done  in  behalf 
of  society  is,  to  take  care  that  men  suffer  as  little  as  possible  at 
the  hands  of  each  other  wrong,  without  redress. 

The  phrase  "  action  on  the  case/'  is  of  itself  of  obvious  and 
most  comprehensive  import.  From  the  very  words  we  gather,  that 
where  ever  the  commission  of  a  civil  injury  is  iutelligibly  told,  the 
law  has  provided  some  redress  proportioned  to  the  injury,  to  be 
obtained  by  him  who  has  experienced  it. 

If,  therefore^  neither  law  nor  practice  hath  expressly  aod  in 
terms  defined  the  nature  of  the  action  to  be  instituted  for  an 
injury  sustained  without  force,  such  action  may  be  brought  **  on 
the  case''  itself;  that  is,  on  a  legal  and  recognized  form  of  state- 
ment of  the  injurious  circumstances  constituting  or  occasioning 
such  injury. 
Where  it  lies  for  This  action  on  the  case  must  be,  then,  of  very  general  use ;  it 

^®''*^*  lies  for  words  written  or  spokeu,  occasioning  injuries  to  a  party  iu 

his  reputation,  office,  or  trade ;  or  which  may  occasion  either  bis 
loss  of  preferment  in  mairiage  or  service,  or  which  may  expose  him 
to  punii^hment,  or  forfeiture  of  life,  limb,  liberty,  or  estate,  or 
may  occasion  his  disinheritance,  or  by  which  it  may  be  evident  he 
has  experienced  special  or  particular  damage.  , 

In  this  action,  when  brought  for  words,  it  will  be  necessary  that 
whether  written  or  spoken,  and  occasioning  mischief  to  the  party, 
they  should  be  plainly  and  perspicuously  stated  and  set  forth ;  the 
manner  of  speaking  them ;  when  and  where  spoken;  before  whom; 
the  damage  incurred,  and  how ;  whether  in  respect  of  credit,  or 
otherwise;  and  all  the  aggravating,  or  what  }iave  been  deemed 
aggravating,  circumstances,  should  be  smted. 

As2L  general  summary  of  the  doctrine  of  action  upon  the  case 
for  words,  1  shall  insert  the  following  observations,  made  by  Lord 
Chief  Justice  De  Grey,  on  giving  judgment  in  the  case  of  Onslow 
V.  Home,  3  fVi/s,  1 77 ;  the  principles  there  recognized  may  very 
much  assist  in  advising  on  the  statement  of  a  client's  case,  whether 
or  not  it  be  fit  ground  for  action. 

''As  far  as.  I  can  collect  from  determinations  in  actions  for 
words,  there  seems  to  be  two  general  rules  whereby  courts  of  jus- 
tice have  governed  themselves,  in  order  to  determiue  words  spoken 
of  another  to  be  actionable. 

''  The  fii'st  rule  is,  that  the  words  must  Contain  an  express 
imputation  of  some  crime  liable  to  punishment,  some  capital  of- 
fence, or  other  infamous  crime  or  misdemeanor,  and  the  charge 
upon  the  person  spoken  of,  must  be  precise.  In  the  case  of 
*J\mier  r.  Ogden,  QSa/k.696,  the  words  are  'Thou  art  one  of 
those  that  stole  Lord  Sbaftsbury's  deer,'  held  not  actionable; 
for  though  imprisonment  be  the  punishment  in  those  cases,  yet 
per  Holt,  C.  J.  it  is  not  a  scandalous  punishment;  a  man  may  be 
fined  and  imprisoned  in  trespass;  for,  said  he,  there  roust  not 
only  be  imprisonment,  but  an  infamous  punishment.  I  think  there 
Holt  carries  it  too  far  as  to  precision;  for  it  is  laid  down  inFittck^s 
Low,  185,  if  a  man  maliciously  utter  any  false  slander  to  the 
endangering  one  in  law,  as  to  say,  '  He  hath  reported  that  money 
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is  fallen  ;  for  he  shall  be  punished  for  such  report.'  Here  is  the 
case  of  a  crimen  and  the  punishment  not  infamous ;  and  yet  Finch 
«eems  to  say  an  action  lies  for  these  words. 

''  The  second  general  rule  is^  that  words  are  actionable  when 
spoken  of  one  in  any  ofSce  of  profit,  which  may  probably  occa- 
sion the  loss  of  his  office ;  or  when  spoken  of  persons  touching 
their  respective  professions,  trades,  and  business,  and  do  or  may, 
probably,  tend  to  their  damage. 

*^  I  think  for  imputation  of  ignorance  to  one  in  a  profession  or 
an  ofiioe  of  profit,  an  action  will  certainly  lie ;  though  per  Holt, 
2  Salk,  694,  for  imputation  of  ignorance  to  a  justice  of  peace, 
being  only  an  office  of  credit,  an  action  will  not  lie.  Holt  carried 
it  no  farlher  than  ignorance  aa  to  a  justice  of  peace.  '  There 
must  be  some  certain  or  probable  temporal  loss  or  damage  to  make 
the  words  actionable ;  as  to  say,  a  woman  is  a  whore  in  London, 
where  she  is  subject  to  be  whipt  for  whoredom  ;  or  to  impute  to 
a  woman  want  of  chastity,  who  holds  an  estate  dum  sola  et  casta 
Juerit,  I  Lei).  154;  but  to  impute  to  any  man  the  mere  defect  or 
want  of  moral  virtue,  moral  duties  or  obligation,  which  render  a 
man  obnoxious  to  mankind,  is  not  actionable'.'' 

This  action  lies  also  against  a  carrier,  upon  the  custom  of  Eng-  where  it  otlier- 
land,  as  above  mentioned;  but  who,  strangely  enough,  as  I  ven-  ^"f^  ^^^ 
ture  to  thinks  has  been  allowed  so  to  modify  his  contract  as  to  get 
rid  of  the  custom  allogelher.  The  frauds  or  the  vexations  ori- 
ginating wiih  a  relaxation  of  the  wholesome  old  law,  by  which 
carriers  were  held  liable  generally  on  the  custom,  have  become  very 
numerous,  and  call  for  legislative  interference*. 

Also  against  an  innkeeper  for  goods  stolen  in  his  house.  So, 
also,  for  deceit  in  contracts,  as  on  the  goods  not  answering  to 
the  warranty ;  or,  where  the  article  is  sold  without  warranty  as 
good,  and  it  be  not  so ;  but  it  may  be  observed,  that  the  commence- 
nient  of  the  special  action  on  the  case  is  very  often  subject-matter 
for  great  consideration  and  reference  to  the  higher  legal  autho- 
rities. 

See  title  Assumpsit;  also  Com,  Dig.  tit.  Action.  Also 
title  Limitation  of  Actions,  Table  of  Limitation  of 
Actions. 

Many  other  observations  may  arise  as  to  some  points  affecting 
this  title,  particularly  as  to  whether  the  damage  sought  to  be  reco- 
vered were  consequential  or  immediate;  but  in  practice  these  points 
are  generally,  if  not  always,  referred  to  the  consideration  of  those 
who  are  to  draw  and  settle  the  pleadings.  Amongst  the  great  i 
improvements  which  have  taken  place  in  our  latter  jurisprudence. 
Sir  William  Blackstone  mentions  the  extension  of  the  remedial 
influence  of  the  equitable  writ  of  trespass  on  the  case,  according 
to  its  primitive  institution  by  King  Edward  the  Firsts  to  almost 
every  instance  of  uijustice  not  remedied  by  any  other  process. 

*   \m  perceive  with  satisfaction  that  roand  to  its  ancieDt  character  of  gene- 

stnce  writing  the  above,  some  late  de-  ral  liability  to  all  losses^  except  those 

ciidons  may  teach  the  public  that  the  occasioned  by  the  act  of  God,  or  the 

responsibility  of  carriers   is  worl^in^  king's  enemies. 


Vhat. 


After  this  entry 
declaration  by- 
the-b>e  deliver- 
ed. 

Tbis  practice 
now  not  freqaent. 
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CASE.'   Directed  out  of  Chancery, 

Upon  a  case  directed  out  of  Chancery,  the  court  [C.  P.}  will 
not  solve  any  questions  that  are  not  expressly  put  in  the  case. 
Morgan  r.  Horseman,  3  Taunt,  241. 
See  title  Special  Case,  post. 

CASSETUR  BILLA,  CASSETUR  BREVE. 

The  phrase  imports  ''that  the  bill  or  the  writ  be  quashed." 
When  the  plaintiff  cannot  prosecute  hfs  writ  or  bill  wiUi  effect 
against  the  defendant  in  consequence  of  some  allegation  on  bis  the 
defendant's  part,  and  the  plaintiff  is  therefore  desirous  of  aToiding 
any  future  proceeding  in  that  suit,  he  enters  on  the  roll  a  certain 
form  of  judgment,  called  a  cassetur  billa,  vel  breve,  the  effect 
of  which  is  to  quash  his  own  bill  or  writ,  and  he  then  avoids  the 
paying  costs  to  the  defendant,  and  enables  himself  to  commence  a 
new  process. 

Having  made  the  entry,  it  appears  that  during  the  same  term 
the  plaintiff  may  deliver  a  declaration,  by  the  bye,  against  the 
defendant.     Miller  v,  Andrews,  5  T.  R.  634* 

The  plaintiff  being  allowed  to  take  out  a  summons  to  amend  on 
payment  of  costs,  the  entering  a  cassetur  billa,  vel  breve,  is  not 
often  done. 

In  K.  B.  as  well  as  in  C.  P.  the  whole  declaration  should  be 
entered  on  the  roll,  as  well  as  a  memorandum  of  the  tenn  and 
plea.  Three  standard  books  of  practice  mention  only  the  entry 
of  the  memorandum  and  plea  being  necessary,  and  Richardson^ 
I  do  not  find  mentions  the  entry  of  the  cassetur  billa. 

PRACTICAL  DIRECTIONS,  K.  B. 

Enter  on  a  roll  the  term  the  declaration  is  deliveredf  and  also  the 
declaration  without  warrants,  (see  observation  above)»  and  at  the  foot 
thereof,  on  a  new  line,  enter  the  defendants  plea  ;  then  add  the  judgment 
of  cassetur  billa.  See  Forms,  subjoined;  carry  roll  to  the  clerh  of  th& 
judgments:  pay  docket,  S^c.  Ad,  per  sheet;  the  roll  is  marked  by  the 
master  at  the  same  time  ;  thus  completed,  it  is  to  be  filed  in  the  Treasury 
C/iamber,  K.  B.  at  Westminster, 

Doggett  thfi  rolj.    See  title  Dg^oqbtx. 

FORMS. 

No.  I,  [4A^  the  entry  of  the  term,  the  declaration,  and  the  defemhasfs 

yorm  of  jadg-      pka,  as  mentioned  above,  say,]    '•  And  hereupon  the  said -t 

jpent  of  caueiur    (^th!e  plaintiff)  says  that  he  cannot  deny  the  matter  contained  in  the 

"^  said  plea  above  pleaded  by  the.  said ,  (the  defendant)  but 

admits  the  same  to  be  true ;  therefore,  it  is  considered  by  the  court 
of  our  said  (ord  the  king,  before  the  king  himself  now  here,  that  the 
said  bill  {or  writ)  of  the  said  ^ r-t  be  quashed/*  &c., 

J  have  purpose^  left  this  precedent  thus  concise;  uponiueh  ad-- 
mission  of  She  plaintiff  of  the  truth  of  the  defendant's  plea 
appearing  upon  record,  it  may  seem  sufficient  to  state  the  judg- 
ment of  the  court,  that  the  bill  be  thereupon  quashed. 


No.  2, 
Another  form. 


And  hereupon  the  said ,  inasmuch  as  he  cannot  deny  the 

several  matters  above  pleaded  by  the  said -,  but  admits  the 

same  to  be  true,  prays  judgment,  and  that  the  said  bail  {or  writ) 
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of  the  said may  be  qaasliedy  to  the  intent  that  the  said 

— —  may  exhibit  a  better  bill  {or  sue  out  a  better  writ)  against 

the  said ;  therefore  it  is  considered  by  the  court  of  our  said 

lord  the  king,  before  the  king  himself  now  here,  that  the  said  bill 
(or  writ)  of  the  said be  quashed,  &c. 

PRACTICAL  DIRECTIONS,   C,  P. 

The  roll  is  to  he  obtained  at  the  prothonotarrfn  office^  and  enter  thereon 
the  whole  of  the  declaratumt  with  the  plea^  and  at  the  foot  of  the  plea 
the  cassetur  breve  is  to  be  entered.    See  Form  subjoined. 

Carry  the  roll  to  the  prothonotary's  office,  and  docket  U;  pay  M. 
per  folio. 

FORM. 

And  hereupon  the  said says,  that  he  cannot  deny  the  Form  of  thf^  en- 
truth  of  the  matter  of  the  said  plea  by  him  the  said ,  above  ^  ofnteeamtwr 

pleaded  to  his  said  writ ;  therefore,  it  is  considered  by  the  court  here,  ^^ 

that  the  said  writ  of  the  said -^-*»  {plaintiff)  be  quashed. 

CAUSE,  Entering  Cause.    See  title  Entering  Cause. 

CEPI  CORPUS.  The  term  by  which  the  return  of  the  sheriff  is 
now  known,  that  he  bath  taken  a  defendant,  ^  I  have  taken  the 
body;' 

CERTIFICATE.    Attorney^  Certificate. 

See  statute  37  Q.  III.  c.  90.  s.  26.  28. 

By  this  statute  the  attorney  is  to  ^'  deliver  in  to  the  commissioners  To  whom  the  at- 
of  tbe  stamp  duties,  or  to  their  officer  appointed  for  that  purpose,  at  ^o"""**'  i*  ^  ^®*'" 
the  head  office  of  stamps  in  Middlesex,  a  paper  or  note  in  writing,  ^^^   "  ""^  ' 
containing  the  name  and  usual  place  of  residence  of  such  person, 
and  thereupon,  and  upon  payment  of  the  duties  according  to  the  On  paymeot  of 
place  of  his  residence,  every  such  person  shall  be  entitled  to  a  cer-  ^''titied^ui"  *^a^ 
tificate  duly  stampt,  to  denote  the  payment  of  the  said  duties,  which  ^^xn. 
certificate  the  said  commissioners  shall  cause  to    be  immediately 
issued,  under   tfie  hand  and  name  of  the  proper  officer,  in  such 
form  as  they  shall  devise.     And  every  certificate  issued  by  virtue  When  certificates 
.  of  this  act,  between  the  first  day  of  November  in  every  year,  and  ^  ^  ^)^^  *** 
the  end  of  the  then  next  Michaelmas  terni,  shall  bear  date  on  the 
second  day  of  November  in  such  year;  and  every  certificate  issued  When  to  bear 
at  any  other  time  shall  bear  date  on  the  day  on  which  the  same  shall  <i<'t®  ^y  other 
be  issued  ;  and  every  such  certificate  shall  cease  and  determine  on   duration  of  the 
the  first  day  of  November  then  next  following.''  certiticate 

By  tbe  27th  s^ection  of  the  same  statute^  every  certificate  so  to  be  Where  certifica|/a 
obtained  as  aforesaid,  shall  be  entered  in  one  of  the  courts  in  which  to  he  entered, 
tbe  person  described  therein  shall  be  admitted,  and  inroUed  with 
the  respective  officer  or  officers  of  the  said  courts,  appointed  by 
the  25  G.  III.  c.  80,  {these  are  the  chief  clerks  q/*  K.  B.  or  his 
deputy,  and  the  clerk  of  the  warrants  tn  C.  P.  or  his  deputy)  to 
grant  certificates  of  inrolment  or  admission  within  the  time  therein- 
before prescribed^or  before  such  person  shall  be  permitted  to  prac- 
tice as  aforesaid  \  and  the  said  respective  officers  shall  from  time  to  Alphabetical  Hsf- 
'time,  upon  payment  of  the  fee  of  \s.  enter,  in  alphabetical  order,  taue  made, 
the  names  of  the  persons  described  in  such  respective  certificates, . 
together  with  the  places  of  such  their  residence  as  aforesaid,  and 
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PnietisiDf:  with- 
«ui  certificate. 


Or  w!flMNit  en- 
terlAg  the  same. 

Or  delWering  an 
•j»ipro;>er  acoooBfc 
«f  leftidence. 


Snbject  to  tlie 
penalty  ti£  SOU 


IVrtMisnot  tak- 
ins  ont  their  cer- 
tificate for  a  vear 
incapacitatea. 


Unless  re-admil- 
led  on  certain 


Mf  hcther  conmaii 
informer  may  sue 
for  penalty. 


y 
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the  respective  dates  of  such  certificates,  in  books  or  JX>ll8  to  be 
prepared  for  that  purpose^  to  which  books  or  rolls,  in  the  said 
courts  respectively,  all  persons  shnll  and  maj,  at  seasonable  times, 
have  free  access,  without  fee  or  reward. 

By  section  the  SOth,  *J  if  any  person  sballi  in  bis  own  name,  or 
in  the  name  of  any  other  peison  or  persons,  sue  out  any  writ  or 
process,  or  commence,  prosecute,  carry  on,  or  defend,  any  action 
or  suit,  or  any  proceedings  in  any  of  the  courts  afoiesaid,  for  or  ia 
expectation  of  any  gain,  fee,  or  rewaid,  or  shall  do  any  act  in  anj 
of  the  said  courts  as  an  attorney  of  such  court,  without  obtaining 
a  certificate  in  the  manner  before  diterted,  or  without  entering  the 
same  in  one  of  the  courts  aforesaid,  wherein  such  person  shall  be 
admitted  or  enrolled  as  an  attorney,  &c.  or  shall  deliver  in  to  any 
person  at  the  said  head  office  any  account,  containing  a  place  of 
residence,  as  the  place  of  his  residence,  contraiy  to  the  said  act  of 
the  25  G.  III.  with  intent  to  evade  the  payment  of  the  higher  dutiea, 
every  such  person  shall,  for  every  such  offence,  forfeit  and  pay  50/. 
and  shall  be  made  incapable  to  maintain  any  action  at  law  or  equity 
for  his  feesy  &c. 

A  further  legislative  provision  respecting  the  certificate  ia  made 
by  section  31,.  whereby  it  is  enacted,  that  every  person  sworn  and 
inrolled  in  any  of  the  said  courts  as  aforesaid,  who  shall  neglect  to 
obtain  his  certificate  thereof  in  the  manner  before  directed  for  the 
space  of  one  whole  year,  shall  from  thenceforth  be  incapable  of 
practising  in  his  own  name,  or  in  that  of  any  other  person,  in  any 
of  the  said  courts,  by  virtue  of  such  admission,  entry,  and  inroi* 
ment ;  and  the  admission,  entry,  and  inrolment  of  such  person  in 
any  of  the  said  courts  shall  be  from  thenceforth  null  and  void ;  pro- 
vided always,  that  nothing  thereinbefore  contained  shall  be  con- 
strued to  prevent  any  of  the  said  courts  from  re-admitting  any  such 
person,  on  payment  to  the  commissioners  of  the  duty  accrued  since 
the  expiration  of  the  last  certificate  obtained  by  sucb  person,  and 
such  further  sum  of  money,  by  way  of  penalty,  as  the  said  court 
shall  think  fit  to  order  and  direct. 

Actions  are  to  be  commenced  within  six  calendar  months^  and 
only  in  the  county  where  the  cause  of  action  arose ;  if  not  con* 
victed,  defendant  to  recover  treble  costs. 

'Pie  acts  of  parliament  afiixing  the  duty  payable  on  and  regn« 
lating  the  granting  of  the  certificate,  having  been  thus  briefty  stated^ 
it  may  be  proper  to  mention  the  few  decisions  that  have  been  ruled 
in  relation  to  the  certificate. 

Whether  a  common  informer  may  or  may  not  sue  for  the  penalty 
incurred  for  practising  without  taking  out  the  certificate,  has  ex- 
perienced  contrary  detiMons;   the  case  of  Barnard  v.  Gosling,, 

2  East,  569»  ruling  that  a  common  informer  could  not  su'e  under 
that  act  for  such  penalty ;  but  the  case  of  Davis  v.  Edmonson^ 

3  B,  fy  P,  S82,  cited  in  the  case  of  Barnard  v>  Gosling,  in  erroi 
in  the  Exchequer  Chamber,  1  New  Rep^  C.  P.  245,  was  held  to 
determine  that  a  common  informer  might  sue  for  such  penalty 
under  that  act ;  and  it  was  also  ruled^  that  two  cannot  be  seed  to> 
gether  as  for  one  offence  in  not  having  obtained  and  entered  tliciv 
certificate. 
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aas^ 


To  a  report  of  this  case  the  leanied  editor  subj^uns  a  ^u^cre/ whe- 
ther it  be  not  bad  to  sue  under  the  statute  for  uot  having  obtained 
and  entered  a  certificate,  without  dislingui-bing  for  which  of  those 
two  omissions  the  penalty  has  been  incurred. 

It  seems  clear  that  where  two  attornies  can  j  on  budness  in  part-  Either  of  two 
nersbip  together,  eiiher  of  them  is  liable  to  the  peDallies  of  the  tPf'J"^"^]^  "** 
above  act,  for  practising  as  an  attorney  without  entering  the  certifi- 
cate,  evai  thongh  it  should  appear  that  the  attorney  sued  had  no 
interest  in  the  particular  suit,  for  the  prosecuting  which  the  penalty 
was  claimed  to  be  inclirred.     Edmonson  v.  Davis,  4  jEsp.  Ca. 
Ni.  PrL  )4;  and  it  seems  clearly  settled  that  the  £5  G.  III.  c.  80,  Act  does  not  cz- 
(the  first  certiiicate  act)  does  hot  extend  to  prevent  an  attorney  i®?f_*JL^!!f"' 

^  ,  .     .       ,  .    ■  ■  *  r  '^      r  a^toiTiey  prose- 

prosecuimg  a  suit  m  the  county  court,  by  a  virtue  of  a  writ  of  eating  in  coanij 
justicies,  for  more  than  40s.    Cross  v.  Kaye,  6  T.  R.  663.  conns. 

For  some  years  a  pci^^gn  omitlcd-to  take  out  his  certificate,  and,  Application  for 
under  the  Slst  clause  of  the  37  G.  HI.  c.  90,  applied  to  be  re-  w-admissioa, 
admitted ;  he  made  an  affidavit  staling  the  period  of  his  admission, 
and  that  of  ceasing  to  take  out  his  cerlificale ;  the  affidavit  then 
stated  that  be  iuiended  going  into  trade,  and  discontinued  the  taking 
out  the  certificate  solely  for  that  reason,  and  not  from  fear  of  any 
censure,  8lc.  The  court  required  this  affidavit  to  be  made,  for  the 
purpose  of  obtaining  information  as  to  what  the  attorney  had  been 
doing  in  the  mean  time,  and  it  now  observed,  that  the  affidavit  did 
not  state  in  what  manner  he  had  employed  his  time.  Mr.  Espinasse 
stated  that  he  had  been  doing  nothing.  The  court  said,  that  the 
act  required,  that  some  penalty  should  be  fixed,  and  it  was  ruled 
that  the  attorney  should  pay  the  amount  of  the  duty  5/.,  and  also 
5/.  by  way  of  penalty.  Ex  parte  Saunders,  2  Smith,  154,  in  ano- 
ther case,  mentioned  by  Mr.Tidd  to  have  occurred.  Ex  parte  J  ones, 
M,  46  G.  III.'  a  rule  was  drawn  up  on  notice  to  the  iBolicitor  to 
the  commisioners  of  stamp  duties,  and  upon  payment  of  the  duty 
accrued  since  the  expiration  of  the  last  certificate,  together  with  the 
penalty  or  fine,  which  is  usually  90s.* 


*  It  ffiayba  observed,  that  as  to  ivbaA 
may  or  may  not  be  considered  as  arrears 
of  duty,  may  be  questioned.  While  a 
penaa  4ct»  as  an  attorney,  he  is  snbject 
to  a  certain  duty,  and  such  duty  is  dne 
from  him  for  so  ucling.  The  duty,  if 
withheld,  wonld  be  an  arrear;  snch  ar« 
Kan  therefore,  it  is  submlfted,  may 
only  be  those  which  were  incurred  while 
the  attorney  continued  to  act  without 
paying  the  duty.  If  the  express  case 
Bad  heen  detennined,  I  shoald .  hardly 
have  pre^am^d  on  these  observations. 
It  is  very  easy  to  state  circumslances, 
where  It  might  be  deemed  extremely 
.  strict  to  impose  npon  a  person  applying 
to  be  re-admitted,  the  payment  or  every 
year's  doty  which  would  have  accrued 
due,  provided  such  person  had  conti- 
aaed  to  practice.  Siekness,  disarranged 
state  of  his  affiiirs,  or  of  his  mind,  ne-^ 
^tnry  bnsiness  abroad,  might  have  ren* 
dered  it,  imlesa  the  statute  should  be 
wonght  jpapctatlvey  imprudent  to  con^ 


tinne  to  pay  np  the  yearly  sum  imposed 
on  the  certificate  ot  the  practising  at- 
torney. It  may  appear,  that  some  e<|ni- 
table  reasoning  of  this  description  innn* 
enced  the  decision  in  the  case  cited 
above  from  SmtlCa  Rep.  for  the  sum 
mentioned  to  be  paid  as  arrears  is 
short  of  what  would  be  deemed  'ar- 
rear ;  provided  the  yearly  duty  were  to 
have  been  held  due,, it  wonld  appear 
that  three  years  duty  would  iiave 
been  due ;  namely,  for'  1802, 1805^  and 
1804»  whereas  the  application  is  re- 
ported to  have  been  granted  on  pay- 
ment of  51.  only  as  arreai*s.  This  de- 
cision is  by  no  means  consonant  with  the 
subsequent  one,  mentioned  iTidd,  73.  It 
is  with  great  satisfaction,  the  editor  ob- 
serves, that  the  courts  seem,  by  latrf 
decisions  cited  above,  to  have  adopted 
views  as  to  this  question  similar  to  those 
expressed  in  the  above.  See  Ex  parie 
Nicholson,  6  Taunt»  408.  Ex  fmrie  Ri- 
chards, t  Chit,  R,  101.    And  it  appeara 


adiuission* 
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Cases  on  re-*  ^ut  it  has  been  held,  that  an  attorney  who  has  ceased  to  practise 

after  the  passing  of  stat.  25  G.  III.  c.  80,  and  before  the  operation 
of  37  G.  III.  c.  90.  s.  Sly  had  commenced,  may  be  readmitted 
without  paying  any  penalty  or  arrears  of  duty*  Ex  parte  Scrope, 
2  Taunt.  398. 

And  now  it  se^ms  that  an  attorney  would  be  re-admitted,  with- 
out fine  or  payment  of  arrears,  on  affidavit,  that  for  two  years  he 
had  been  prevented  by  illness  from  practising.  Ex  parte  Richards, 
1  Chit.  R.  191. 

Where  attorney  has  continued  to  practise  after  his  certificate  has 
expired,  through  inadvertence  of  a  clerk  employed  to  obtain  cer- 
tificate, the  court  will  re-admit  him  without  a  term's  notice.  Ex 
parte ,  Id.  l63.    And  see  Ex  parte  Dent,  \  B.SfJ.  IQQ. 

Court  will  not  dispense  with  necessity  of  term's  notice  on  re- 
admission,  on  ground  of  pecuniary  embarrassments  and  illness, 
unless  attorney  has  discontinued  practising  during  the  interval. 
Ex  parte  Barllett,  1  C/{it.  R.  207.  and  646.  But  see  Ex  parte 
Vaughan,  £.  46G.IIL  K.  B.  lTidd,7Q.  /J.  83.  where  the 
attorney  bad  discontinued  to  practice  in  the  interval. 

If  au  attorney  of  C.  P.  has  entered  into  trade,  and  discontinued 
to  practise  for  twelve  years,  the  reasons  for  his  quitting  such  trade 
must  be  satisfectorily  explained  before  he  can  be  re-admitted.  Ex 
parte  Mayer,  5  •/•  B.  Moore,  141. 

Attorney  will  not  be  re-admitted  without  term's  notice,  on  ground 
that  he  has  been  abroad  for  some  time,  and  that  agent  neglected  to 
take  out  his  certificate  during  his  absence.  Ex  parte  Watson, 
1  Chit.R.20\.  and  646. 

Affidavit  to  re-admit  an  attorney  who  had  not  taken  out  his  cer- 
tificate for  more  than  a  year,  must  state  in  express  terms,  that  he 
had  not  practised  in  the  interval.    Ex  parte ,  Id,  646. 

Where  an  attorney  applied  to  be  re*admitted,  after  omitting  to 
take  out  his  certificate  for  two  years,  it  was  held,  that  in  order  to 
admit  him  without  payment  of  arrears  of  duty,  he  must  distinctly 
swear,  that  he  had  not  practised  during  the  interval.  Ex  parte —^•^p 
Id.  646. 

An  attorney  having  practised  for  two  years  without  having  taken 
.  out  his  certificate,  in  consequence  of  the  negligence  of  his  agent, 
,  was  re-admitted  without  sticking  up  the  usual  notices,  on  paying 
the  arrears  of  duty.    Ex  parte  Davies,  Id.  673.  and  see  692. 

So  where  through  negfect  of  agent  Ex  parte  Platts,  Id.  692; 
'  but  the  attorney  must  in  this  case  pay  up  all  arrears  aod  fines. 
Ex  parte  Leacroft,  gent.  4  B.8f  J.  90.  And  see,  in  re  James 
Winter,  8  Taunt.  129.  But,  the  rule  for  re-admission  was  condi- 
tioned ifor  the  attomey-general's  consent  being  obtained. 

Attorney  re-admitted  without  payment  of  arrears  of  duty  after 
.  ceasing  to  practise  for  five  years,  although  the  affidavit  did  not  state, 
that  he  was  under  no  apprehension  of  complaint  against  him.  Ex 
parte  Smith,  1  Chit.  R.  692. 

to  have  been  rated  generally,  C.  P.  that  An  attorney,  who  bad  not  praetiMd 

'  an  attorney  who  has  ceased  to  practise  on  his  own  account  since  his  last  certi- 

may  be  re-admitted  without  paying  ar-  ficate  expired,  may  be  re»admitted  with- 

rears  of  duty.    Ex  parte  Cnaniogham,  out  payug  any  &ie  or  arrears  of  doty« 

1  Binf.  91.  E*  porle  Clarke,  a  B.  4r  ^.  9H. 
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And  an  ilttoraey  who  had  taken  out  his  certificate  for  one  yeaf, 
but  had  never  practised  afterwards  was  held  entitled  to  be  re-ad- 
mitted without  fine.     Ex  parte  Davis,  Id.  729. 

An  attorney  may  be  re-admitted  on  the  last  day  of  term,  when 
notice  has  been  up  all  the  term.     Ex  parte 1  1  Chit,  R.  557. 

An  attorney  had  sent  the  money  regularly  for  his  certificates  for 
three  years  by  his  clerk,  who  misapplied  the  money»  and  failed  to 
purchase  them.  The  courts  upon  application  for  bis  re-admission 
as  IMS  attorney,  granted  a  rule  absolute  in  the  first  instance,  con- 
ditioned for  the  production  of  the  attorney-^enerbPs  consent.  In 
re  James  Winter,  8  Tawit.  199. 

To  prove  that  a  writ  issued  in  a  particular  cause,  it  is  not  sufii-  ^^^^  ■•  ^^  <^v>- 
cient  to  prove  the  precipe  by  the  filazer's  book,  and  to  give  notice  ^o^^  fo*"  p  "naity 
Co  the  party  to  produce  it ;  it  should  be  shewn  that  after  the  return  for  practising 
the  Treasury  was  searched,  and  no  such  writ  found,  and  that  it  without  certifi* 
was  in  the  party's  hands,  who  had  notice  to  produce  it.    Edmon-  ^^^^' 
atone  v.  Plaisted,  4  Eip.  Ni.  Pri.  Rep..  l60. 

And  in  the  same  cause  also  it  was  ruled,  that  under  an  averment 
in  a  declaration  for  penalties  *^  that  the  defendant  had  filed  a  de- 
claration in  a  certain  suit  then  depending/'  it  is  sufilicient  evidence 
to  produce  a  declaration  out  of  the  office,  indorsed  in  the  defend- 
ant s  hand*writing,  as  to  the  time  for  pleading,  without  shewing 
a  suit  otherwise  commenced.    Id.  161. 

PRACTICAL  DIRECTIONS. 

IJcfM  be  denrous  of  re^admission^  the  course  is  to  insert  the  regular 
notice  in  the  books  ofthejudges  of  the  court,  and  to  affix  the  same  on  the 
outside  of  the  court  at  Westminster  Mall.  Where  he  needs  nbt  affix  the 
name,  see  Ex  patte  Davies,  1  Chit.  R.  673.  692.  The  following  term 
he  nwves  on  the  special  circumstances,  to  be  stated  in  an  affidavit,  to 
be  re-admitted.  See  Form  beloto.  The  court  either  grants  a  rule 
for  the  admission  at  once,  or,  if  the  facts  seem  to  require  it,  a  rute  to 
shew  cause  is  granted,  and  the  proper  parties  are  directed  to  be  served. 
Thus  where  thfi  party  twore,  that  since. his  having  ceased  to  practise,  he 
had  held  an  office,  not  a  legal  one,  in  the  Excise,  the  court  made  a  rule 
Nisi  to  be  served  on  the  solicitor  of  the  Excise,  and  upon  a  i;ery  strict 
affidavit  of.  the  service  of  that  rule,  and  no  objection  being  made  on  the 
part  of  the  Excise,  the  court  made  the  rule  for  the  re-admission  absolute. 
A  copff  of  this  rule  is  then  to  be  served  on  the  solicitor  of  the  stamps 
office :  the  arrears  paid,  the  attorney  applies  to  be  re-admitted  as  on 
ttppUcation  for  admission  at  first. 

FORMS. 

N.  The  noti<3e  to  be  entered  and  aflBxed,  as  nhentioned  above ; 
as  also  the  affidavit  of  snoh  entry,  &o.  may  be  referred 
to  under  the  head  Attornby* 

l^y»  ire. 


Ex  parte  \     Upon  heading  the  rule*  made  In  this  cause  on «— ,  Form  of  a  rale 

j  in ,  and  sheriff  of  — ,  it  is  ordered  that  *^*"J^J;j^  ^f 

the  said be  re-admitted  an  attorney  of  this  coart^  upon  pay-  inJttorneyr  ^ 

ment  of  arrears  of  duty,  and  20j.  by  way  of  fine. 

No  general  Form  for  this  purpose  can  be  framed,  so  as  to  suit  all  Affidavit  for  re- 
circumstances  ;  bat  the  following  heads  are  submitted  as  being  proper,  admiMion  U  witli- 
via. :  The  deponent  may  state  his  having  been  duly  admitted ;  when,  ^^^  °°*'      * 
why  he  ceased  to  practice,  or  take  out  his  certificate ;  that  he  did  not 
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take  out  the  same  from  any  desire  to  defraad  his  Majesty's  reyenve; 
nor  from  apprehension  of  any  animadversion  by  the  conrt,  or  to  delay 
creditors :  that  the  deponent  had  not  iocnrred  any  penalties :  that»  in 
the  inlervaly  he  hath  not  by  himself,  or  in  the  name  of  any  other 
persoo,  practised  as  an  attorney  or  solicitor ;  nor,  directly  or  indi- 
rectly, derived  any  profit  or  emolument  as  sach.  The  affidavit  may 
then  go  on  to  verify  the  usoal  notices,  &c.         • 

For  a  form  of  affidavit,  specifying  many  peculiar  circumstances, 
see  1  Chit.  R.  102. 

CERTIFICATE.     Of  Marshal  or  Gaoler,  or  his  Copy  of  Causes. 
This  certificate  is  necessary  to  be  obtained  in  many  cases,      i 
See  thies  Ai«lowanc£  to  Prisoneb,  ante,  pages  34  to 40. 
Prisoneb. 

It  is  to  be  obtained  on  application  at  the  prison,  and  is  granted 
of  course.  It  is  more  or  less  full,  according  to  the  occasion  for 
iivhich  it  may  be  required.    A  Form  is  subjoined. 

FORM.  ^ 

Gaoler's  certifi-         I 1  keeper  of  the  county  gaol  of  ^ ,  certify  that 

cate  of  caases was,  on  the day  of ,  in  the  year  of  our 

applies  against  a  lord ,  {or  last)  committed  to  the  county  gaol  of ,  by 

prisoner.  virtue  of  a  writ  of  a  capias  ad  respondendum,  issuing  out  of  his  ma- 

jesty's court  of  the  Bench,  at  Westminster,  returnable  in  , 

at  the  suit  of ,  in  a  plea  of .  {If  there  be  more  causes 

than  one,  they  are  here  to  be  enumerated,  and  the  respective  nature  of  the 
Clause  added  toriffar  detention  is  to  be  set  forth  as  above).  And  I  do  further  certify, 
where  prisoner  is  that  since  the  said  commitment  there  has  not  been  delivered  to  me,  or 
sopersedeable  for  my  turnkey,  any  declaration  against  him  the  said  — — — ,  at  the 

Sn.^  '  8«it  of  the  said ,  or  any  other  person  whatever,  and  that  no 

writ  of  Aa^eas  corpus  has  been  brought  for  the  removal  of  the  said 

.    Witness  my  hand,  this,  &c. 

Witness  {Signature.) 


For  the  aildavit  of  the  gaoler's  signature,  see  ante^  40» 

CERTIFICATE.    Judge's  Certificate. 

The  judge  who  tries  a  cause  is  authorized  by  several  statutes  in 
certain  cases  to  certify,  so  as  to  decide  when  the  party  or  parties 
shall  or  shall  not  be  entitled  to  costs ;  and  it  is  of  great  importance 
that  many  of  these  certi6cates  should  be  obtained  at  the  ^ime  of 
trial.    See  3  Campb.  N.  P.  R.  316. 

lu  the  case  of  seizures  by  the  customs  or  excise,  the  judge  has 
power  to  certify  a  probable  cause  of  seizure ;  in  which  case  the 
plaintiff  will  recover  pnly  nominal  damages  and  no  costa^  nor  will 
the  defendant  be  imprisoned,  nor  be  fined  more  than  Is. 

So,  in  order  to  restrain  plaintiff  from  recovering  costa  in  other 
cases  of  verdict  of  small  damages.  Statute  ,43  £&;  c.  6,  by  stat 
1 1  fie  12  fV.  III.  c.  9,  extended  to  Wales  and  the  counties  paht-? 
tine^  was  enacted. 

A  judge's  certificate,  under  43  Eliz.  c.  6,  is  sufficient  to  deprive 
a  plaintiff  of  costs,  notwithstanding  the  action  be  brought  under 
Stat.  11  G.  II.  c.  ig.  s.  19,  by  which,  in  case  the  plaintiff  obtains  a 
verdicti  he  is  entitled  to  full  costs.  Irwine  v.  Reddish,  5B.ifJ» 
796. 
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Am  to  recovery  of  double  costs  by  justices,  mayors,  &c.  givcfn 
by  the  7  «/•  I*  c.  5,  a  power  is  conferred  on  the  judge  before  whom 
the  cause  was  tried,  to  allow  to  them  double  costs ;  this  ia  done  by 
bis  certificate. 

By  Stat.  22  &  23  C.  11.  c.  9,  extended  (o  Wales  and  the  coun- 
ties palatine;  by  stat.  11  &  12  ^.  III.  c.  9,  the  plaintiff  in  certain 
cases  is  deprived  of  costs,  unle^  the  judge  certify  under  his  hand 
upon  the  back  of  the  record,,  so  as  to  entitle  him  to  costs. 

So  also  the  judge's  certificate  under  stat.  8  8c  9  fF.  III.  c.  11^ 
is  necessary  to  entitle  a  plaintiff  in  certain  cases  to  costs ;  and  where 
a  defendant  would  otherwise  in  certain' Cases  be  entitled  to  costs,      ^ 
the  same  act  places  it  in  the  power  of  the  judge  to  deprive  him 
thereof  by  his  certificate. 

The  granting  of  a  certificate  under  this  statute,  seems  to  be  dis- 
cretionary  in  the  judge,  who  may  certify  or  not,  according  as  it 
appears  to  him  that  the  trespass  was  wilful  or  not ;  and  the  judge 
having  declined  to  certify,  in  a  case  where  notice  was  given  by  the 
plaintiff's  wife  to  tiie  defendant  not  to  enter  the  hetis  in  quo  in  his 
cart,  there  being  no  road  there ;  notwithstanding  which,  the  de- 
fendant persisted  in  going  on  in  the  exercise  of  a  disputed  right  of 
common  in  an  adjoining  in  closure  of  thejplaintiff,  which  right  was 
found  for  the  defendant  on  a  justification  pleaded,  the  court  refused 
to  interfere.  Wood  v.  Watkins,  H.  43  G.  III.  K.  B.  2  Tidd, 
983. 

The  certificate  under  8&9^*III*c.  11.  s.  4.  needs  not  be 
obtained  at  the  time  of  trial.  Anon.  MS.  if.  4  G.  IV«  K.  B. 
See  title  Costs. 

So  also  in  certain  cases  in  replevin,  the  judge  is  empowered  to 
certify,  under  stat.  4  Ann.  c.  16,  so  as  to  entitle  an  avowant  to 
costs. 

So  also  under  the  Welch  judicature  act,  15  G.  III.  c.  51.  s.  2, 
a  like  power  is  conferred  on  the  judge. 

For  certificate  under  stat.  24G.  II.  c.  18.  see  title  Jury, 
SPECIAL  Jury. 

The  Lord  Chancellor  also  very  often  requires  the  opinion  As  to  judge's  cer- 
of  the  judges  upon  a  question  of  law ;  to  obtain  this  a  case  is  ^*^®  ^  ^^^ 
framed  containing  the  admissions  on  both  sides,  and  upon  these  the  ^^  ^^' 

dry  legal  question  is  stated;   the  case  is  then  submitted   to  the 
judges,  who,  after  hearing  counsel,  transmit  to  the  chancellor  their 
opinion.    This«opinion,  signed  by  the  judges  of  the  court,  is  Called  - 
their  certificate.    See  3  Comm.  453. 

CERTIFICATE.     Trial  by  Certificate. 

Where  a  (ju^tion  in  a  cause  may  be  raised .  asito  whether  a  per-  The  vartons  cases 
son  were  resident  in  any  of  our  colonies,  the  certificate  of  the  go-  ^f  cenificaij^ 
vemor  might  be  admitted  as  evidence  of  that  fact.   3  Comm.  334.     ^tony.°^^     ^ 
It  appears  also,  that  the  customs  of  the  city  .of  London  are  to'  cnstomof  hon- 
be  certified  by  the  mouth  of  the  riecorder.   And  if  the  recorder  have  doo. 
osoe  certified  a  custom,  the  court  are  in  future  bound  to  take  no- 
tice of  it.     There  seems  to  be  some  ground  to  doubt,  whether  such  •  Quare. 
certificate  by  the  mouth  of  the  recorder  will  be  allowed^  where  the 
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CERTIFY 


RECORD,  &c.  Pn; 


As  to  cltisen  of 
LoDdon. 

As  to  cogntflwce 
daimed  by  the 
miiversities. 
Exception. 


feifdesiastical 
matters, 

Costom  tad  prac- 
tice of  the  cowts 
«f  Uw. 


Vint. 


Wlwtr 


.  corporation  itMlf  ia  a  party;  for^  in  the  caaa  of  The  Kiug^v^Tht 

.  Mayor  and  Alderm^a  of  London,  1  T.  J2. 493, 425,  it  was  staled  ar- 

guendop  and  not  denied*  that  the  reconler  cannot  certify  in  any 

question  in  which  the  corporation  is  party,  and  Hob.  €d^  racogniaed 

.  in  Jenkn  £1,  was  cited. 

So,  also,  as  to  whether  a  person  be  a  citizen  of  London ;  it  is  said, 
that  the  certificate,  of  the  sheriffs  of  London  shall  in  certain  cases 
be  the  final  trial,  1  Itui.  74.  So,  also,  where  the  chancellor  of 
either  university  claims  cognizance;  the  certificate  of  the  chancellor 
under  seal  is  tdlowed  to  determine  the  question ;  but  where  the 
issue  is  between  two  parties  themselves,  the  trial  shall  be  by  jury. 
Ibid.  335.  2  Rol.  Abr.  583* 

Marriage^  bastardy,  excommunication,  and  orders,  are  tried  by 
the  bishop's  certificate ;  so,  also,  other  ecclesiastical  matters. 

Custonts  and  practices  of  .^e  courts  of  law  are  to  be  tried  fay  the 
certificate  of  the  proper  officer  of  the  respective  coiirta ;  and  what 
.  return  was  made  on  a  writ  by  a  sheriff  or  under-sheriff  shall  be  only 
tried  oa  his  own  certificate.    9  Rtp>*  3i* 

For  a  summary  of  the  law  conoemisg  certificaU,  see  3  Cbmai. 
334,  and  the  authorities  there  cited. 

For  certificate  of  bankrupt,  see  title  Bi^NKRUpr. 

See  further  as  to  certificate^  title  Costs. 

CERTIFICATION  OR  CERTIFICATE  OF  ASSIZE. 

A  term  applicable  to  a  writ  granted  for  the  re-examining  or  re- 
trial of  a  matter  passed  by  assize  before  justices.  JP.  N.  B.  181* 
3  Comm.  389- 

Hie  summary  motion  for  a  new  trial  has  entirely  superseded  the 
use  of  this  writ,  which  was  one  of  the  means  devised  by  the  judges 
to  prevent  a  resort  to  the  remedy  by  attaint  for  a  wrong  verdict ;  see 
title  Attaint,  iiiife,page  1 13.  This  remedy,  it  is  observed,  Conwi. 
ubi  supra,  **  shews  the  ignorance  and  ferocity  of  the  times.'* 

CERTIFY  THE  RECORD.    Rule  to  certify  Record. 

A  term,  by  which  a  nde  ii^  error  is  properly  known.  For  the 
period  at  which  the  rule  is  to  be  obtained,  see  title  Ekror« 

The  title  of  the  rule  is  best  founded  on  the  tenor  in  which  it 
runs,  which  is  to  **  certify  the  record ;''  but  the  same  rule  is  fre- 
cuMntlv  known  m  practice  by  the  title  of  a  rule  to  transcribe :  thus 
Imp.  k,  6.  mentions  this  rule  under  the  title  of  a  rule  to  *'  certify" 
the  record ;  but  in  his  C.  P.  it  is  mentioned  under  a  title  of «  rue 
to  '<  transcribe/'    Mr.  Tidd  does  not  make  any  distinction. 


PRACTICAL  DIRECTIONS. 

If  bmi  $kaU  kaae  been  ffioen  m  the  proeeeuikm  of  ike  writ  ef  erter, 
amaii  be  completed;  or»  if  bail  be  uanfeessory,  an  n!e  vetum  ef  fAe  writ 
of  error,  the  defendant  im  error  ma^tOppfy  «l<Ae  ektkef  the  errors  K.B. 
tfi  cate  the  wrii  of  error  be  brongkt  in  the  Eemhofner  Ckamher  on  ike 
judgment  in  K.  ^-Jar  a  rule  far  the  plemk\ff  in  error  to  certifjr  the 
record ;  pay2s.\  if  the  writ  of  error  ehall  have  been  brought  am  #i«^' 


weni  tk  C.  P.  apphf  fsr  the  ruk  to  the  derh  of  the  erron  in  that  cditti 
pay  4f.;  9erve  copy  thereof  on  Me  attorney,  or  on  the  party  himeelf 
Grem,  t.  Uptom^  dw.  410. 

TkU  rale  expiree  im  eight  dayt.    See  Forms  sahjoined. 

The  defendant  in  error  on  the  obtaininy  thU  rulOf  and  in  order  to 
expedite  the  making  of  the  transcript,  should  famiik  the  clerh  of  the 
errors  with  a  copy  of  the  proceedings :  the  plaintiff  in  error,  on  noHce 
from  the  clerk  of  the  errors,  must  immediately  pay  the  transcript  money: 
the  transcript  is  thereupon  made  and  eaenmined  with  the  record  by  the 
attorney  for  the  defendant  in  error.  In  case  of  non-payment  of  the 
transcript  money,  the  writ  of  error  may  be  non  prossed,  but  no  costs  are 
aUowed  thereon,  SeUt  y.  Richards,  in  error,  7  £a8t,  111.  And  after 
the  rule  has  run  out,  the  defendant  in  error  may  sue  out  his  writ  of  scire 
facias  qaare  executionem  non,  &c.  though  the  transcript  was  not  then 
actually  delivered  and /tied  as  it  ought  to  have  been.  Branscomb  ▼• 
Hughes,  15  £a8t,  646. 

Costs  in  error  are  given  by  statute ;  but  they  are  to  be  given  by  the 
pourt  *^  afore  whom  the  error  is  brought  ;*'.  tn  case  of  record  not  being 
certified  or  transcribed  to  the  court,  it  can  have  no  cognizance ;  and  the 
comrt,  whose  error  it  is  presumed  to  be,  cannot  have  cognixance  ;  there"  ^ 
fore,  per  Lord  Ellenborongh,  C*  J.  it  was  held  in  the  above  case,  that 
the  statute  did  not  intend  costs  to  be  given  where  non  pros  is  signed,  for 
want  of  transcribing  or  certifying  the  record. 

In  C.  P.  execution  may  not  be  issued  without  a  certificate  in  writing, 
to  be  signed  by  the  cUrk  of  the  errors,  of  the  default  in  transcribing  the 
record  into  K.  B.    R.  R.  T.  and  M.  28  Car.  if.  C.  P. 

The  next  step  to  be  taken  by  the  defendant  in  error  to  compel  the 
plaintiff  in  error  to  proceed,  is  to  obtain  a  rule  to  allege  diminution. 
See  titles  Diminution,  Rale  to  allege  diminution.    Error. 

If  the  proceedings  are  in  C.  P.,  and  judgment  shall  have  been  signed  Wbere  nteesury 
by  default,  it  will  be  necessary,  if  no  original  be  filed,  and  the  vaca-  to  obtain  origioak 
tion  of  the  term  in  which  such  judgment  shall  have  been  signed  shall 
be  elapsed,  that  the  defendants  attorney,  before  he  take  out  the  rule 
to  certify  the  record,  should  petition  the  master  of  the  rolls  for  an 
original. 

The  case  of  Dyke  v.  Sweeting,  1  Wil^-  ^^1 »  ^'^'  ^^^^  when  this  en* 
ginal  ought  to  be  maae  returnable,  11  was  there  said  by  Lee,  C  J.  that 
wkere  the  want  of  an  original  writ  is  assigned  for  error,  and  it  appear 
Ahat  all  the  proceedings  are  of  the  same  term  wherein  the  original  is  re- 
tumable,  such  an  original  warrants  those  nroceedings  let  it  be  of  any 
return  in  the  same  term ;  but  an  original  of  the  term  wherein  final  judg^^ 
ment  is  given  will  not  warrant  it,  if  by  the  record  it  appear  that  there  ^ 
have  been  proceedings  in  the  cause  in  the  term  or  terms  before,  according 
to  1  Ley.  69. 

'^  it  be  probable  that  a  writ  of  error  will  be  brought,  the  prothono^ 
tary,  on  alleging  such  probabilitjf,  wiUf  unkss  the  defendants  attorney 
undertake  not  to  bring  a  writ  of  error,  at  the  time  of  taxing  the  costs 
aUow  those  of  an  original  writ. 

This  meatwre  having  been  adopted,  and  in  case  an  original  shall  be 
judged  necessary,  the  master  of  the  rolls  wiU,  on  petition,  allow  the  same 
to  be  issuedg  **  upon  payment  of  easts  to  the  plaintiff  in  error,  in  case 
he  does  not  further  prosecute  the  writ."  See  Form  of  Petition, 
eubfoined. 

Make  out  a  precipe,  containing  county,  names,  and  addition  of  the 
partiesp  4rc,  whieh,  with  the  order  made  by  the  master  of  the  rolls  Jor  the 
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940  CERTIFY  THE  RECORD;  Pr.  Dt,j  Tonus. 

miginaif  carry  to  ike  atrnior^wko  mil  imcc  ike  writ;  the  ^kerijfreiwrm 
ii  nihil ;  pay  Is.  7^  original  ii  to  be  tealed,  and  the  return  fled  with 
the  castoa  brevium;  pay  4d.  and  the  tame  emn  every  post  term  after 
the  return, 

7%en  copy  the  petitUm  and  the  order  thereon.  If  the  attorney  far 
the  plaintiff  in  error  accept  the  coits  under  this  order ^  the  writ  of  error 
is  of  course  at  an  end ;  the  plaintiff  in  the  original  cause  is  entitled  to 
have  the  writ  of  error  non-prossed,  and  also  to  have  execution  immedi- 
ately ;  pay,  on  signing  noiupros,  5s. ;  if  he  do  not  then  accept  such' 
costs^  he  cannot  claim  any  yterwards.  See  title  Error,  Assigumeni 
of  Error* 

FORMS. 

l^etitioii  to  the      In  the  Common  Pleas.  "  ( Title  cause.) 

foUs  for  in  on-  '^.  humble  petition  of  the  said  -  ■     ,  the  plaintiff. 

*""*^  Humbly  sheweth. 

That  your  petitioner  having,  in term,  in  the  year  of  our 

Lord  182 — ,  commenced  an  action  at  law  against  the  above  named 

defendant  ,  late  of ,  in  the  county  of ,• 

gentleman,  in  his  majesty's  coart  of  C.  P.  at  Westminster,  in  a  plea^ 
of  trespass  od  the  case,  to  his  damage  of;£ ,  and  yoiuc  peti- 
tioner hath  laid  his  venue  in  the  county  of • 

That  judgment  was  obtained  in  such  action  in term  last 

past,  for  £ dan^ages,  and  £ costs,  whereupon  the  above- 
named  defendant  hath  brodght  his  writ  of  error,  returnable  in  bis 

majesty's  court  of  K.  B.  on  ^,   wheresoever,  &c.    but^  no 

farther  proceedings  have  been  had  thereofi : 

That  your  petitioner  hath  not  as  yet  sued  6nt  any  original  writ  to 
warrant  the  said  judgment,  which  he  is  advised  is  necessary  to  be 
done  to  warrant  the  said  judgment : 

That  the  time  for  applying  in  the  ordinary  course  for  the  said  ori- 
ginal writ  being  expired,  the  cursitor  of  the  said  county  cannot  make 
J     out  the  same  without  an  order  from  yoor  honour. 

Your  petitioner,  therefore*  humbly  prays  your  honour 
to  grant  unto  him  an  order  that  the  cursitor  of  the 

said  county  of may  issue  an  original  writ 

in.  this  cause  out  of  this  honourable  court,  return- 
able in  his  said  majesty's  Court  of  Common  Pleas, 

.    on  — . 

And  your  petitioner  shall  ever  pray,  &c. 

Form  of  the  mle  In  the  King's  Bench. 

^o^^^I  ^*  L*'  "^ 7    Unless  the  plaintiff  in  the  writ  of  error  certifies  the 

K.  B."'"  ^""^^  t.        Jrecord  within  eight  days  next  after  notice  hereof  given 

^3  to  the  said  plaintiff  or  his  attorney,  a  nonsuit  wiU  be 

entered. 

,  clerk  of  the  errors. 

The  like,  C.  P.      In  the  Common  Pleas. 

-^ -J     Unless  the  plaintiff  itf  the  writ  of  error  brought  in  thiff 

V.        ^canse,  certifies  the  record  into  the  court  of  Ring's  Beneb 
— 'within  eight  days  next  after  notice  hereof  to  be-ffiven  Ur 


ght  days  next  after  notice  hereof  to  be-  given 
him  or  his  attorney,  a  nonsuit  will  be  entered.  - 

'     I  elerk  of  iMe  errors. 
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CERTIORARI,  In  Error;  Cases.  341 

CERTIORARI,  In  Error,  from  C.  P.  to  K.  B. 

It  derives  its  title  from  the  operative  word  certiorari ;  to  be  Wbere  iwaed. 
certified. 

Thfi  writ  of  certiorari  issues  where  C.  P.  upon  a  writ  of  error 
doth  not  certify  ail  the  record,  and  the  plaintiff  in  error  alleges  for 
diminution  of  the  record,  or  assigns  for  error  the  vi'ant  of  an  ori«> 
ginal  writ,  or  of  a  warrant  of  attorney,  or  of  some  other  matter 
necessary  to  render  the  record  perfect  or  complete. 

In  either  case  the  plaintiff  in  error  prays  a  writ  of  certiorari, 
which  directs  the  proper  officer  to  certify  such  original  writ,  war- 
.    rant  of  attorney,  or  other  mattery  which  writ  ought  to  be  regularly 
returned. 

Where  the  want  of  an  original  is  assigned  for  error,  the  plaintiff 
in  error  must  sue  a  certiorari,  unless  the  defendant  in  error,  con-i 
fess  it     Sa/L  267. 

The  case  was  error  of  a  judgment  in  C.  P.  after  verdict.  Want  Want  of  original, 
of  original  assigned  for  error,  but  no  certiorari  taken  out  to  get  &c. 
tlie  want  of  an  original  certified.  In  nullo  est  erratum  pleaded, 
and  when  the  cause  came  on  in  the  paper,  it  was  objected  that 
there  ought  to  have  been  a  certiorari  and  a  certiBcate  made  of  the 
error ;  for  it  might  be  that  there  was  an  ill  origina|,i  and  if  that 
were  returned,  the  plaintiff  in  error  might  take  advantage  of  that, 
and  that  would  not  be  helped  by  verdict,  though  the  want  of  an 
original  were.  Per  Holt,  C.  J.  If  the  want  of  an  original  be 
assigned  for  error,  and  the  plaintiff  in  error  does  not  take  out  a 
certiorari,  and  get  a  return  to  it,  and  the  want  of  an  original  cer- 
tified^ the  course  is  for  the  defendant  to  go  to  the  master  of  the 
pflice  and  get  a  rule  for  the  plaintiff  in  error  to  return  his  cer* 
iiorari,  and  if  he  does  not  get  it  done  as  ordered  by  the  rule,  the 
assignment  of  et  ror  stands  for  nothing.  But  if  the  defendant  in 
error  will  come  in  gratis^  and  coufess  the  er«or,  there  need  be  no 
certiorari  returned.  And  as  to  the  mattel^  that  there  might  be  a  ^ 
bad  original,  &c.  that  is  another  sort  of  error;  and  when  the  want 
of  an  original  is  assigned  for  error,  the' court  will  never  intend  that 
there  is  a  bad  original ;  and  ji^dgment  was  affirmed.  Smith  v. 
Stoneard,  2  Ld,  Raj/m,  1 156. 

But  an  original  returned  by  one  not  sheriff  is  not  assignable  for 
errof^  Salk.  265,  and  irregularity  in  th^  return  thereof  must  be 
complained  of  the  same  term.  Ibid. 

Want  of  an  original  was  assigned  for  error,  the  defendant  before 
the  return  of  the  certiorari  came  in  gratis  and  pleaded  a  release 
in  bar,  to  >\vhich  plaintiff  demurred,  aud  defendant  joined  in  de- 
murrer. Per  cur.  The  release  is  mispleaded  for  want  of  a  venue: 
gnd  it  was  agreed  that  the  court  could  award  ex  officio,  a  certiorari 
'  ad  iiiformandum  couscieutiam,  whether  there  was  an  original  or 
not.     Holt,  contra,  Satk.  2,68. 

So  the  court  can,  ex  officio,  award  a  certiorari,  to  supply  a 
defect  in  the  body  of  the  record,  even  after  in  nullo  est  erratum 
pleaded.     Id.  270. 

'  if  a  vfiriaut  original  is  returned  on  the  6rst  certiorari,  the  4^-^ 
(epdant  ip  error  nitiy  sue  a  second  certiorari.     Id.  266. 


d42  CBflTIORARI^  In  Enw\  Cabbs.. 

Want  of  originftli  Contmuances  cannot  be  r^torned  upon  the  same  eertiorari  witb 

*«•  *^  the  original.    Salk.9JGS. 

If  upon  error,  diminutioni  want  of  original|  warrant  of  attor- 
ney, &c«  be  alleged,  and  a  certiorari  is  sued  out,  upon  which  a 
record  is  returned  contrary  to  what  is  before  retumedj  it  cannot  be 
received.    Tysoun  v.  Hylyard,  2  Ld.  Raym.  1 122. 

If  error  be  assigned  in  the  original,  and  upon  a  certiorari 
granted,  an  erroneous  ori|^naI  is  returned,  and  upon  this,  tit  fiatfi^ 
est  erratum  b  pleaded ;  and  after  the  court  ad  informandum  con* 
sdeniiam  grant  another  certiorari  for  another  original ;  and  upon 
this  a  good  original  is  certified,  the  court  ought  to  intend  that 
thb  is  the  original  upon  which  the  judgment  was  given  in  favour 
of  judgments,  which  ought  to  be  intended  to  ho  good.  Cro. 
Car.  91.  Style,  176.  2  Rol.  Rep.  362.  Godb.  407.  RolJbr. 
765. 

An  original  writ  of  the  term  wherein  final  judgment  ii  gifen 
will  not  warrant  that  judgment,  if  it  appear  upon  the  same  record, 
that  there  have  been  proceedings  of  a  preceding  term.  But  the 
plaintiff  below  ought  to  have  an  original  writ  of  the  term  the 
placita  is  of.    Dyke  v.  Sweeting,  1  IVih.  181. 

If  a  certiorari  be  prayed  to  certify  an  original  or  a  warrant  of 

attorney  of  a  wrong  term,  and  the  chief  justice,   or  the  cmtM 

breviumy  return  that  there  is  no  original  or  warrant  of  that  term, 

the  defendant  in  error  may  make  a  suggestion  of  ti\e  right  term, 

V  and  pray  a  certiorari^  which,  when  returned  and  filed,   he  may 

join  in  nuUo  est  erratum,  and  enter  it  on  the  roll,  paying  the  plain- 
tiff ^s  attorney  2$.  4ef.  for  it. 

Wffut  of  original  was  assigned,  certiorari  prayed,  and  return  no 
original ;  afterwards  the  defendant  applied  to  Chancery,  and  upon 
aflidavit  that  instructions  were  given  to  the  cursitor  for  an  orip;inaI, 
but  they  were  lost,  the  court  of  Chancery  allowed  that  tiie  original 
.  should  be  supplied;  upon  which  the  defendant  in  error  prayed 
another  certiorari,  and  an  original  was  certified  of  the  siEune  term 
in  which  the  default  of  an  original  was  certified  before ;  on  which 
it  was  moved  that  this  was  irregular,  for  before  the  second  cer^ 
tiorari  was  returned,  the  defendant  ought  to  have  given  a  copy  of 
"  the  original  to  the  plaintiff's  attorney,  but,  the  master  informing 

the  court  that  the  course  was  no  when  the  second  original  certified 
was  of  another  term,  but  not  when  it  was  of  the  same  term,  the 
motion  was  disallowed.     Comm.  11 8« 

The  plaintiff  assigned  for  error  want  of  an. original,  and  the 
defendant  thereupon  did  not  give «  rule;  but  at  his  own  proper 
charges  took  out  a  certiorari,  and  procured  a  certificate  of  an 
original  sed  per  cur.  This  is  ill,  for  the  ercor  is  not  completely 
assigned  until  the  certificate  is  returned,  by  which  it  appears  that 
there  was  no  original  in  the  cause'.     Id.  1 15. 

if  on  a  certiorari  upon  a  writ  of  error  it  be  certified  that  the 
judgment  was  quod  defend*  sit  in  misericordia,  the  defendant  ^n 
error  cannot  allege  diminution,  to  wit,  that  the  record  is  quod 
capialur,  because  that  is  contrary  to  the  record  certified,  Rol.jdbr. 
764. 
T"«onie'*"*"^  In  a  writ  of  error  in  B.  R.  on  a  judgment  in  C.  B.  the  want 

9  ■  orney.  ^^  warrant  being  assigned  for  error,  the  plaintiff  prayed  one  cer^ 
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HorOri  tb  tb«  C  J.  and  anodierto  ibe  «uiIIm  (fWium^  both  of  Wait  oTwamiit 
Nvhom  returned  non  inveni  aliquod  warranty  and  the  defendant  of  attorney,  Ac 
dying,  the  plarrmiff  by  jourrries  accounts f  brought  a  new  writ  of 
enror  against  the  wn  ami  heir  of  defendant ;  who,  appearing,  al- 
leged dianiiNition  in  that  the  Mrarrant  of  attorney  was  not  certified, 
and  prayed  afnother  tertioristi  to  thit  cusios  breviumf  land  it  waa 
urged  that  the  return  wa^  not  quod  fion  habeiurf  8ic.  but  quod  non 
iftvcidf  8cc.  80  that  if  upon  the  second  a  warrant  should  be  te* 
turned,  it  would  not  be  repugnant :  but  it  seemed  to  Wray,  C.  J. 
that  it  wooid  be  hard  to  grant  a  new  eerltorart  in  this  ease ;  {or 
though  if  any  variance  Ooold  be  alleged,  it  would  be  otherwise ; 
as  was  adjudged  in  the  case  of  one  Lasseh,  where  it  was  certified 
there  was  no  warrant|  and  because  the  original  was  inter  L(UhV$ 
etecut.  tntamenti,  &c.  where  he  was  not  named  executor  in  the 
first  certiorari f  and  upon  the  matter  a  new  certiorari  was  granted. 
Leon.  22.     Fide  Cro.  Jac.  S77»  and  Bnletr.  21. 

Where  to  the  first  it  was  returned  there  was  no  warrant  of  at* 
torney  in  that  term  therein  the  action  was  commencedi  a  second 
certiorari  u-as  awarded*. 

Error  of  a  judgment  from  C.  P.  on  a  jadgroent  by  deflmlt^  the 
error  assigned  was,  that  there  was  no  warrant  of  attorney  for  the 
defendant,  the  now  plaintiffi  entered  6n  the  record  below.    It  was  ^ 

olgected  that  a  man  shall  not  take  advantage  of  his  own  neglect  in 
not  making  proper  entries ;  to  which  it  was  answered,  that  in 
judgment  by  default  the  plaintiff  is  to  make  up  the  whole  recordj 
and  therefore  it  is  his  own  laches.  '  But  the  court  ordered  die  cause 
to  stand  over  till  the  court  of  C.  P.  could  be  moved  to  amend  the 
record,  and  afterwards  the  chief  justice  of  C.  P.  directed  a  proper 
warrant  of  attorney  to  be  filed  and  entered,  and  thereupon  a  new  ' 

certiorari  issued,  and  the  judgment  was  affirmed.  French  v* 
Comelejs,  1  Bl.  R.  453. 

Error  upon  a  fine  in  C.  P.  and  error  assigned  in  the  proclattia-  Two  preelana* 
tion,  upon  wbich  a  certiorari  went  to  the  cuetos  frrmtim,  who  ^^  ^  ■» 
certified  that  two  of  the  proclamations  were  made  in  onfe  day;  but,  ^''  ^^'^^ 
it  appearing  in  the  chirographer's  office  tlist  the  proclamations  were 
duly  made,  and  he  being  the  principal  officer  as  to  them,  and  the 
cUitos  breviwn  having  only 'an  abstract  thereof,  upon  the  prayer  of  ** 

the  defendant  a  new  certiorari  Was  directed  to  the  chirographer, 
who  having  certified  the  proclamations  duly  made,  after  examina* 
tion  of  the  clerks  of  C.  P.  by  the  justices  of  K»  B.  they  awarded 
that  tlie  proclamations  iiiih  tlie  cuUos  brevium  should  be  amended 


t » ». 


a  Wben  aU  the  proosedi&fs  stv  in 
«iic  Mid  the  same  lenii^-  an  «riginiil  of 
that  terin  will  warrant  the  same»  b'nt 
not  otlierwise.  Booth  9.  Beard,  1  Keb, 
3V7»  Btit  an  oHghial  of  the  term  final 
jadgment  ia  giveD|  will,  iiot  warrant 
that  judgment,  if  ^t  appear  npon  the 
same  record  that  dfere  bay^  beea  pro* 
ceedings  of  a  pTseedeot  term.  Dyk^ 
V.  Sweeting,  1  Wih.  ISJ. 

The  caae  of  origi|ial9  differs  from 
warrants  of  attorney ;  for  it  is  suflirient 
if  a  wacraai  «f  atlotnay  be  fil^d  at  any 


time  peodfaig  the  lait,  let  it  be  which 
term  it  wiU.  Stat.  H.  VIll.  ooly  re^ 
quires  a  warr^t  of  attoroey  to  be  filed 
io  the  cause,  and  stat.  4  Ann.  reqiiirea 
it  ta  be  filed  aceordiag  to  the  course  of 
the  couft,  and  th^t  is,  to  have  it  filed 
any  time  pending  the  snit^  but  it  is 
otherwise  as  to  an  original  writ ;  for  if 
there  be  pn^ceedliiga  In  the  action  in 
a  term  fnjpceding  iht  fetMm  ikirto/^  tlie 
original  of  a  term  ^fi€r  will  not  sapport 
them. 
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Want  of  writ  of 
pri?Ue{e. 


Koori^nal  bill. 


Wrong  teste  of 
certiorari. 


Want  of  writ  of 
inqairy,  &c. 
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Attorney  and  his  wife  sued  by  writ  of  privilege,  and  had  jodg- 
inent  by  default,  ou  which  error  was  brought  io  B.  R.  and  want 
of  a  writ  of  privilege  assigned  foi^  error.  A  certiorari  was  taken 
out  to  make  good  the  error,  but  was*  not  returned,  and  the  court 
was  of  opinion  that  if  this  suit  was  by  writ  of  privilege,  it  was  ill ; 
but  they  held  that  it  does  not  sufficiently  appear  to  them  that  it 
was  by  writ  of  privilege ;  for  the  recital  in  the  declaration  is  not 
sufficient  for  them  to  found  a  judgment,  but  the  writ  of  privilege 
^ought  to  have  been  brought  before  the  court  by  return  to  the  cer* 
tiarari,  and  therefore  judgment  was  affirmed.  Drew  ei  ux.  v» 
Rose,  Ld.  Raym*  1398. 

*  Error  of  a  judgment  in  C.  P.  after  verdict  in  a  suit  againsjt  an  at- 
torney, general  errors  were  assigned,  and  the  plaintiff  in  error  insist- 
ed that  all  actions  in  C.  P.  must  be  either  by  original  writ,  origi- 
nal bill,  or  attachment  of  privilege.  But  this  action  does  not  ap- 
pear to  have  been  by  any  of  these  ways ;  for  these  reasons  the 
proceedings  were  irregular,  and  therefore  he  prayed  judgment,  jcd 
per  cur.;  this  being  before  us  by  writ  of  error,  we  cannot  take 
notice  whether  there  was  any  original  bill  or  not,  the  defendant 
being  sued  as  attorney,  it  not  being  assigned  for  error  that  there  was 
no  original  bill.  But  in  order  to  have  taken  advantage  of  this,  the 
-  plaintiff  in  error  should  have  assigned  for  error  that  there  was  no 
bill,  and  took  out  a  certiorari^  and  got  it  returned  that  there  was 
none:  Judgment  affirmed.  Groddell  and  Others  v.  Tyson,  Li. 
Rtwm.  1441. 

Jfn  error,  the  teste  of  a  writ  of  certiorari  was  by  mistake  made  in 
the  t3th  year  of  our  Lord  instead  of  our  reign ;  on  motion  for  leave 
to  amend,  it  was  doubted  whether  the  court  had  power  to  amend 
such  a  writ  or  not.  In  support  of  the  amendment,  the  statutes 
8  H^fL  c.  8.  and  14£.  III.  c.  6.  and  Brooke  and  Others  v.  Cooper, 
Trill.  6  G.  II.  to  shew  that  the  teste  of  a  writ  of  inquiry  out  of  term 
was  amended,  and  an  Anonymous  case  in  3  Fent,  171.  and  Black- 
moor's  case,  8  Repi  were  cited.  For  defendant  it  was  insisted  that 
this  was  such  a  writ  as  Could  not  be  amended,  and  iLeo.  £.  was 
cited  to  shew  that  no  original  writ  can  be  amended,  and  that  the 
teste  of  a  writ  of  error  is  not  amendabky  was  cited,  5  G.  L 
c.  13.  In  reply  it  was  said,  that  this  was  not  an  original,  but  a 
judicial  writ,  therefore  amendable  by  all  the  statiit^.  But  while 
the  court  took  time  to  consider,  the  amendment,  by  consent  of 
the  parties,  was  ordered  on  payment  of  costs.  Masters  v.  Ruck, 
Bar.  12.  ^ 

On  error  upon  a  judgment  in  assumpsit  by  ml  didt^  in  C.  B.  snd 
writ  of  inquiry  executed  and  final  judgment,  plaintiff  in^error  as- 
signed the  general  errors^  and  also  that  there  was  no  writ  of  inquiry 
or  inquisition  taken,  tiled,  and  reniaining  upon  record  in  C.  P- 
and  prayed  a  certiorari,  directed  to  the  custos  bretium  of  C.  P. 
of  such  a  term  as  filed,  and  prayed  a  certiordnri ;  to  which  the 
custo$  brevium  returned,  that  upon  search  he  found  the  writ  of 
inquiry,  &c.  and  then  defendant  set  out4he  writ  of  inquity,  &c. 
which  warranted  and  agreed  with  the  record,  and  tliereupoa 
pleaded  in  uu//oesi  erratum ;  and  for  the  plaintiff  it  was  insisted  that 
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^  Judgment  oii|(bt  to  be  rei^ened,  became  the  ctMtosftirrttim  cqulcl 
not  return  a  fact  apon  the  second  certiorari,  in  every  particular 
contrary  to  his  return  upon  the  firsts  and  the  court  cannot  tell  to 
which  return  to  give  credit,  sed  non  allocatur^  For  there  being  a 
nvill  take  return  of  a  writ  of  ipquiry^  which  warrants  the  record,  we 

Ksitjye  that  to  be  true ;  and  judgment  was  affirmed.    Shipmai)  v. 
(thieuUier,  Ld.  Raym.  1476. 

The  plaintiflf  in  error  took  out.  a  certiorari  of  a  wrong  term,  Where  «eeoB4 
which  did  not  verify  his  error,  and  now  he  moved  for  the  second  cerima^idpML 
certiorari,  which  was  denied,  the  court  saying  it  may  be  granted 
to   affirm,  but  not  to  reverse  a  judgment.    Merryfield  v.  Berry, 
Str.  765. 

Plaintiff  brought  a  writ  of  error  upon  a  judgment  against  him  in 
C.  P.  by  nil  didt,  and  assigned,  in  Trinity  Term,  the  want  of  an 
original,  and  the  want  of  a  warrant  of  attorney,  and  one  certiorari 
was  directed  to  the  chief  justice  as  to  the  warrant  of  attorney,  and 
another  certiorari  to  the  cu^os  hreoiumf  as  to  the  original,  which 
bore  teUe  on  the  2l8t  June,  (which  was  before  the  errors  were  as- 
signed) upon  which  the  cuitot  brevium  returned  that  there  was  no 
\>riginal,  &c.  The  deff  n^aot  pleaded  in  tiullo  est  erratum ;  and 
judgment  was  affirmed  nis^,  becaifse  the  plaintiff  in  error  ought  to 
take  out  a  certiorari  to  verify  bis  error  that  there  was  no  original ; 
but  this  certiorari  bearing  teste  before  the  as^ig^ient  of  the  errors, 
could  not  be  a  certiorari  upon  that  assignment  of  errors,  i^wers 
V.  Mann,  Ld.Raym.  1554.    ^S/r,  819* 

Thus  far  the  authorities  on  this  title  collected  by  Mr.  Crompton.  Caution  as  to  re- 
It  should  be  seen  that  a  right  return  be  made  to  the  certiorari,  turn  to  eertmmrL 
for  although  it  appear  on  the  return  that  no  bill  was  filed  in  K.  B. 
against  the  defendant  (in  a  suit  there  by  bill)  in  the  term  of  which 
the  declaration  is  entitled,  but  that  a  bill  was  filed  against  him 
by  the  plaintiff  in  tlie  following  vacation  it  is  not  erroneous,  if  it 
also  appear  that  the  bill  was  filed  of  the  preceding  term.  Par- 
rot one,  &c.  V.  Spraggon.  In  the  Exchequer  Chamber  |in  error, 
2  // .  BL  608. 

The  court  ex  officio  may,  at  any  time  pending  a  writ  of  error^ 
award  a  certiorari  for  the  purpose  of  supplying  a  defect  in  the  body 
of,  as  well  as  in  wlu^t  may  be  collateral  to,  the  record  ;  of  course, 
therefore,  notwithstanding  any  act  of  tlie  parties,  the  court,  for 
tbfiir  own  information,  may  award  this  writ  in  order  to  affirm,  but 
not  to  reverse  a  judgment.  2  Bac.  Abr.  206,  may  indeed  be-  cited 
la  shew  that  formerly  the  court  ex  officio  awarded  a  certiorari  to 
reverse  a  judgment. 
See  titles  Diminution.    £rbor« 

PRA(7riCAL  DIRECTIONS. 

Error  from  K.B.  to  Exchequer  Chamber. 

It  wiii  have  sufficiently  appeared  in  what  eases  the  certiorari  in  error 
may  he  issued.  . 

Ji  is  engrossed  on  parchment,  and  with  a  precipe  for  the  same 
carried  to  Mr,  Smithes  office;  p0y  signing  8.f.  scaling  id.  If  an  m- 
ginal  writ  be  to  be  certified,  the  precipe  and  certiorari  will  be  Forms     4 
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Nc8.  1  and  2.    And  tf  the  wammt  of  aUamef  he  to  be  certified, 
Forms  Nos.  4.  and  6. 

PRACTICAL  DIRECTIONS. 

ERRaB  C.  P.  TO  K.  B. 

Thephdntiffin  errerhemg  ruled  by  the  defendant  in  error  to  return 
the  writ  of  certiorariy  proceede  to  make  ike  eame  out;  and  krnmng 
dene  tOp  carry  eeme  to  Mestn.  Preooet  and  Gkambre;  pay  ngning 
1«.  Bd. ;  eeaUig  Id. ;  fA«n  cairry  eame  to  the  costos  brevium,  C.  P»fi^ 
hie  return:  loiUdk  being  ebtatmed^  it  ie  tohe  filed  with  the  ekrk  ofXke 
Treaeury  Chamber^  K.B.at  Wettmimeter.  The  defendant's  aitomey 
{in  error)  is  of  course  to  search  for  the  return  there,  and  if  returned  is 
bespeaks  a  copy. 

FORMS. 

No.  1.  — — »  to  wit  Writ  of  certiorari  to  odrtifj  cm  original  im'C 
Preeipt!  for  cerii&'  (or  warrant  of  attorney  for  — — )  beiieeen  ■  '  »  plaintiff,  and 
rm  when  origU \^i^  of ,  dofcndaot^  rotortiaWo  without  delay  (or 

11.1  certified.         ^.^^^/y), 

{The  aUommfemaime  and  date.) 

No.  2.  George,  (&c.)    To  onr  trusty  and  well-beloved keeper  of 

Certhnari  in  like  tbe  writs,  rolls,  and  records  of  our  court  of  the  Bench,  greeting: 
case.  y^^  being  willing  to  be  certified  whether  any  original  writ  between 

and •» late  of in  a  plea  of {e/r  as 

the  plea  ii)  be  Wed  in  your  o«8feody ,  of lerniy  in  the 


year  of  our  reign,  or  not,  do  command  you,  that  having  aearched  our 

original  writs  directed  to  the  sheriff  of and ,  which 

.    are  filed  of  record  in  your  eustody  of  the  aloresaid  ■■  term,  in 

the  ^-^ year  of  our  reign,  what  you  shall  And  of  an  original  writ, 

between  tbe  parties  aforesaid,  of  the  plea  aforesaid,  you  certify  to  us, 
without  delay,  wheresoever  we  shall  be  in  England,  together  with  the 
return  and  indorsement  thereof,  as  fully  and  entirely  as  the  same 
remain  in  your  custody,  and  this  writ.  Witness,  Sir  Charles  Abbott, 
knight,  at  Westminster,  &c. 

No,  d.  The  answer  of  ■ ,  keeper  of  the  writs,  rolls,  and  records, 

Return  that  there  within-named. 

is  an  original.  jjy  y^j^^^  ^f  this  writ  to  — ^(aie  or  us)  directed 


(/or  we)  do  hereby  certify  to  our  lord  the  king,  that  having  searched 
the  original  writs  directed  to  the  sheriff  of  ■    ■  ,  which  are  filed 

of  record  in  '  {my  or  our)  custody,  of tonn,  in  the 

* year  of  the  reign  of  our  said  lord  the  ktng»  (/or  we)  find 

an  original  writ  between  the  parties  within-named  in  a  plea  of—.—- — t 

{as  the  plea  may  be)  directed  to  the  sheriff  of ,  filed  of  record 

in  {my  or  our)  custody  of  the  term  aforesaid,  the, tenor 

of  which  said  original  writ,  together  with  tbe  nature  and  the  inclorse- 
xnent  thereof,  as  fully  and  entirely  as  the  same  remain  in  {my  or  oifr) 
custody,  (/or  we)  do  hereby  certify  to  our  lord  the  king,  as  appears 
by  the  schedule  hereto  annexed,  and  as  (/  am  ox  we  are)  witfivi 
pommanded. 

A  copy  of  the  original  writ  is  then  to  be  subjoined,  as  also  the  sherif^K 
return  thereto,  indorsed  on  the  same  foUowing  the  return. 

No.  4.  ■,  to  wit   Writ  of  oerliorort  to  oerti^f  warrant  o(  attorney 

Precipe  where      for ,  plaintiff,  agamst  -— ,  late  of  — ^ '• — ,  defcndsAt. 

J!7vTw  J!!Li'''  xotumaUe  without  delay. 

t.fy.  warra^,  (4</on|e2^'s  JW«ie  ourf  ^iilc.)  ' 
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George,   (&«•)     To  our  irnsly  and  wdltbeloTed  — -,  our        No.  5. 

chief  joftiice  of  the  Ben^h,  greeting :  We  being  willing  to  be  eer-  Certwrm 

tined    whether (the   plauUiff)  made  ■  gentle-  tbereoo. 

man,  hie  attorney  of  record  against (ike  defendant)  late  of 

on  a  plea  of (m  the  plea  is)  before  yon  and  yonr 

companions,  oar  juatiees  of  the  Bench  aforesaid,    of  the  term  of 

in  the • year  of  our  reign  or  not,  do  command  yon, 

that  having  searched  the  rolls  and  other  memorandums  of  the  warrants 
of  attorney  of  the  term  aforesaid,  being  In  yonr  custody  of  record, 
what  of  the  said  warrant  of  attorney  between  the  parties  aforesaid, 
of  the  plea  aforesaid,  you  shall  find  in  yonr  custody,  you  certify  to 
ns  without  delay  wheresoeyer  we  shall  be  in  England,  together  with 
his  writ    Witness,  Sir  Charles  Abbott,  knight,  &e. 

The  answer  of ,  the  chief  justice  witbin-named.  No.  6- 

Having  searched  the  rolls,  and  other  memorandums,  of  the  war-  The  return  no 
rant  of  attorney  of  the  term  and  year  between  the  parties  within  writ-  wsrrsot  of  attoiw 
ten,  being  likewise  in  my  custody  on  record,  I  there  find  no  warrant  ^'^* 
of  attorney  filed  of  record ;  and  this  I  certify  to  our  lord  the  king  as  I 
am  commanded. 

(Sigmatwre,) 
CERTIORARI ;  Certiorari  to  remove  a  Cause. 

The  removal  of  proceedings-  from  an  inferior  court  by  this  writ^  Not  frequent, 
is  certainly  not  fireqiienti  but  although  many  writers-  upon  practice 
have  omitted  mention  of  it,  there  seems  no  good  reason  for  its  ' 
disuse,  but  on  the  contrary  it  is  in  some  cases  the  proper  proceed- 
ing, I  shall  therefore  attempt  to  supply  such  information  as  may 
assist  the  practitioner. 

This  writ  of  certiorari  is  an  original  writ,  and  issueth  sometimes  What;  and 
out  of  the  Chancery,  and  sometimes  out  of  K.B.  and  lieth  where  the  ^**»"«®  **  iisuei. 
king  would  be  certified  of  any  record  which  is  in  tbe  Treasury,  or 
in  C.  P.  or  in  any  other  court  of  record  ^hich  is  in  the  Treasury,  or 
before  the  sheriff  and  coroners,  or  of  a  record  before  commis- 
sioners! or  before  the.escheator;  then  the  king  may  send  that  writ 
to  any  of  the  said  courts  or  offices  to  certify  such  record  before 
him  in  banco,  or  in 'the  Chancery,  or  before  other  justices  where 
the  king  pleaseth  to  have  the  same  certified :  And  be  or  they  to 
whom  or  who  tbe  certiorari  is  directed,  ought  to  send  the  same 
record,  accordmg  to  tbe  tenor  of  tbe  writ,  and  as  the  writ  doth 
command  biro,  and  if  he  or  they  fail  so  to  do,  then  an  alias  shall 
be  awarded,  and  afterwards  a  pluries  vel  causam  nobis  signi^es, 
and  after  an  attachment,  if  a  good  cause  be  not  returned  upon  the 
pluries,  wherefore  they  do  not  send  the  record.     F.  N.  B.  [^5]  A. 

A  certiorari  and  a  habeas  corpus  differ ;  for  a  habeas  corp^s  re-  In  what  cert,  and 
moves  the  body  cum  causa,  and  the  declaration  is  filed  in  the  supe-  ^'  ^^*  ^^^* 
rior  court;    but  on   a   certiorari  proceedings  mMst    be   had  on 
the  record  as  it  stands  when  removed*     Woodcraft  v.  Kinaston^ 

2Jtk.3l7. 

But  where  a  certiorari  was  issued  out  of  K.  B.  to  remove  the.  Where  eeri. 
record  of  the  foot  of  a  fine,  C.  B.  it  was  not  allowed  ;  but  a  cer-  "®^  flowed. 
tiorari  out  of  Chancery  for  the  tenor  was,  and  then  it  wat  sent  into 
B.  R,  by  mittimus.    Dj/er,  9,1  \  cited,  ubi  Sftpra,  F.  N.  B.  n« 

It  lies  to  remove  an  ejectment  from  an  inferior  court.    Doe,  d. 
Sadler  v.  Dringi  iB,  4r  C.  253. 
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Statate  19G.3. 
c.  70.  A.  4* 


Extended  to 
Wales,  &c. 

Equitable  con* 
ftl ruction  of  the 
statut^. 


CERTIORARI,  To  rmwe  a  Cause\  Cages'. 

And  the  court,  out  of  which  tbe  certiorari  may  be  issued,  most 
have  jurisdiction  if  the  inferior  court  have ;  and  if  the  inferior  court 
have  not  jurisdiction,  or  do  not  proceed  according  to  law,  aldnough 
the  cause  cannot  be  determine  there,  K.  B.  may,  before  judgment, 
issue  a  certiorari.  JAL  P.  A.  253.  and  in  case  of  the  inferior 
court  proceeding  in  a  course  different  from  that  of  the  common 
law,  a  certiorari  will  lie  after  judgment..  Gro^nvelt  v*  Biirwdl, 
l5/i/A.  263.  * 

By  the  custom  of  London  it  is  actionable  in  the  court  there  to 
call  a  woman  whore,  2  Rol.  Abr.  '69.  Carth,  75.  and  certain  cus- 
tpms  or  bye-laws  can  be  only  suable  in  tbe  inferior  court,  so  no  cer- 
iiorari  will  lie  to  remove  the  catise  therefrom.  1  B«  ^  P.  93.  nor 
where  the  debt  or  damages  appear  to  be  under  405.  QUftj  374.  but 
where  it  appeared  that  tbe  defendants,  being  excise  officers,  could 
not  have  had  an  impartial  trial  in  the  inferior  court,  K.  B.  refused 
to  grant  a  certiorari^  on  the  ground  of  the  damages  being  laid  under 
405.  Daniel  v.  Phillips,  4  f.  R.  499. 

Where  justice  between  the  parties  cannot  be  otherwise  rendered, 
a  certiorari  may  issue  out  of  K.  B.  where,  for  instance,  the  inferior 
court  refuses  to  award  execution.  1  LiY.  P.  R,  £52 :  And  for  the 
furtherance  of  justice,  and  to  reach,  the  persons  or  effects  of  those 
described  in  the  preamble  to  the  subsequent  enactment,  that  is  to 
say,  those  persons  served  with  process  issuing  out  of  inferior 
courts,  where  the  debt  is  under  .£10,  and  who  may  in  order  to 
^VQ^d  ^xecuUon,  remove  their  persons  and  effects  beyond  tbe  limits  of 
thejurisdiction  of  such  courts;  it  was  by  staL  19  G.  11 1.  c.  70.^  5. 4. 
enacted,  ''  that  in  all  cases  where  final  judgment  shall  be  obtained 
in  any  action  or  suit  in  any  inferior  court  of  record,  it  shall  and  may 
be  lawful  to  and  for  any  of  his  majesty*s  courts  of  record  at  We^ 
minster,  upon  affidayit  npade  and  tiled  of  such  judgment  being  ob- 
tained, and  of  diligent  search  and  inquiiy  having  been  made  after 
the  person  of  tlie  defendant,  or  his  effects,  and  of  execution  having 
issued  against  such  person  pr  effects,  and  that  they  are  not  to  be 
(bund  in  jurisdiction  of  the  inferior  court,  which  afl^davit  may  be 
Qiade  before  a  judge  or  commjssionei:  in  such  superior  cour^  to 
cawe  the  record  of  the  said  judgment  to  be  removed  into  stich  supe-: 
tior  court,  and  to  issiie  writs  of  executi<m  thereupon  to  the  sheriff 
9.f  any  county  or  place  against  the  defendant,  person,  or  effects.  In 
the  s^me  manner  as  upon  judgment  obtained  in  th^  said  courts  a^ 
Westminster ;  and  the  sheriff  is  enabled  tp.  levy  205.  for  the  extrapr- 
dinary  costs  of  the  plaintiff  in  the  inferior  court  subsequent  to  tbe 
judgment,  and  pf  ihe  execution,  in  the  superior  court,  over  and 
above  the  money  for  which  the  execuUon  shall  be  levied."   ' 

By  Stat.  33  G.  111.  c.  68<.  s.  \,  this  proiiision  is  extended  tp  Wajes 
and  the  counties  palatine;  bvi  from  thence  only  a  transcript 
of 'the  rqf^ord  is  to  be  removed,  lliis  statute  is  equtts^bly  constrtied. 
In  Jordan  Vf  Cole,  Iff.  BL5$2,  although  a  prisoner  iu  actual 
custody  is  not  expressly  mentioped  iu  the  act,  yet  it  was  nded,  that , 
where  judgment  is  signed  against  a  defendant  in  an  inferior  coiurtof 
record,  and  he  surrenders  in  discharge  of  his  bail,  and  before  ke  is 
charged  in  executioii  is  renioved  to  the  Fleet  by  ha^ea9  corpus,  tbe. 
court  will  grant  a  certiorari  to  reinove  the  record^  in  ord^r  to  cbaisg^, 
^lim  in  execution  in  the  Fleet,  by  virtue  of  statute  19  G.  1U» 
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Basides  the  aothority  vested  by  this  statute  in  any  of  the  sa*''  Saperintendcocy 
perior  courts  of  record,  it  is  held,  that  the  knig  hath  the  super-  ^^^'""^^^ 
intendance  of  dll  inferior  courts,  and  that  therefore  their  proceed-  vested, 
ii^s  are  removeable  into  the  court  of  K.  Bi 

On  one  of  the  numerous  points  in  dispute  between  this  College  Case, 
of  Physicians  and  Dr.  Groenvelt,  cited  under  the  name  of  Groen-  ^., 
Velt  V.  Burwell,  1  Salk.  144,  Holt,  Ld.  Ch.  J.  ruled  that  cer^ 
tiorari  lay  on  a  judgment  given  by  the  censors  of  the  College  of 
Physicians  formal-practice^  aod  the  L.  C.  J.  observed,  Uiat  where 
ihe  commissioners  of  sewers,-  in  consequence  of  stat  1 3  £/iz.  which 
enacts  that  the  commissioners  shall  not  be  compelled  to  make  any  ^ 

certificate,  ^'  thought  themselves  not  accountable  on  a  certiorari, 
and  refused  to  obey  a  certiorari  issued  out  of  K.  B.,  the  whole 
body  of  the  commissioners  were  laid  by  the  heek." 

But  the  writ  of  certiorari  cannot  be  had  as  a  matter  of  course;  Cannot  be  had  of 
Williams!?.  Thomas,  E.  22  G.  III.  cited  Doug.  751.  (v),  or  unless  course, 
some  special  ground  be  laid.  Id. 

And  on  the  removal  of  a  cause  from  an  inferior  eourt  by  a  writ 
of  certiorari,  the  plaintiA  needs  not  in  C.  P.  file  his  declaration 
until  the  end  'of  the  term  after  that  in  which  the  writ  is  return- 
able.   Watson  V.  Eagle,  4  J.  B.  Moore,  190. 

PRACTICAL  DIRECTIONS. 

Where  the  writ  issues  out  of  Chancery,  it  is  to  be  deemed  an  original 
isfritf  and  a  precipe  must  be  made  for  the  cursitor ;  who,  thereupon, 
mahes  it  out ;  pay  30s.  6d. ;  it  may  be  tested  in  term  or  vacation,  and 
is  returnable  on  a  general  return  day. 

The  same  is  left  with  the  proper  officer,  judge  or  judges,  of  the  inferior 
jumuliction,  declaring  to  whom  the  writ  is  directed, 

t^all  for  the  allowance,  and  return  thereto,  which  should  be  made  as 
soon  as  possible ;  the  further  proceedings  as  to  putting  in  bail,  ^c.  tri7/ 
be  nearly  the  same  as  where  a  cause  is  removed  by  habeas  corpus  cum' 
causa,  and  will  therefore  be  treated  under  that  head. '  But  as  to  when 
plaintiff  may  declare,  see  43.3.  Moore,  100,  cited  above.  Where  cer-  # 
tiorari  is  misdirected,  third  persons  cannot  object  thereto.  Daniel  v. 
PhilHps,  4  T.  R.  409. 

See  title  Habeas  Corpus  cum  causa. 

FORMS. 

George,  (&c.)  To (for  the  direction,  see  title  DiRBCTioiT        No.  1. 

OP  Writs)  greeting:  Being  willii^  to  be  certified  on  a  certain  plaint.  Certiorari  to  re- 
levied  in   our  court  before  you  against  ,   at  the  suit  of  moveacau»e. 

— ,  in  a  plea  of (as  the  plea  may  be)  we  command 

yovL,  that  the  plaint  aforesaid^  as  Mly  and  entirely,  with  all  things 
tooiUiing  it,  as  it  remains  before  you;  by  whatever  names  the  parties 
may  be  called  in  the  same,  yon  certify  and  send  to  us  at  Westminster, 

together  with  this  writ,  on next  after that  we 

maj  further  cause  to  be  done  therein  what  of  right  we  shall  see  fit  to 
be  done.    Witness,  Sir  Charles  Abbott,  knight,  at  Weatminsterf  &e. 

George,  &c.    To (vide  observation,  No.  1.):   Being  wil-         No.  2. 

ling  to  be  certified  of  the  proceedings  in  a  certain  cause  lately  de-  Certiorari  on  re- 
pending  in  our  court  before  you  between and ,  of  f"®^**  ^"?™  ■? 

a  plea  of (as  the  plea  U)  and  of  the  judgment  thereupon  ob-  uon^luiute     ' 

*  in  our-aaid  court  of  ■  ■       >    ,  We  command  you  that  you  sao.  s.  c.ea. 
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No.  3. 
Ctrtiorari  to 
court  of  pleas, 
Lancaster  to 
K.  B.  record 
refDoyed. 


No.  4. 

to  the  major^  &c. 
of  BristoL 


CBRTIOTtARt;  Foftks^    CfiSSET  EXECUTro. 

Bend  to  ns'  pteiiily  and*  dlttiiietiy  ihe  tftOMorfpt  of  the  proeeediogs  ia 
the  Bud  cause,  and  of  the  rec(urd  of  the  saicl  judgment  therein,  with 
all  things  rekting  thereto,  which  are  in  yonr  custody,  aa  it  is  said, 
by  whatever  names  thfrsaid  parties  may  be  called  therein,  together 

with  tibis'writ,  so  that  we  may  have  them  on  — wheresoever 

we  shall  then  be  in  England,  that  we  may  farther  cause  to  be  done 
thereupon  what  of  right  and  accordiog  to  the  form  of  the  statute  in 
such  case  made  and  provided,  we  shall  think  fit  to  be  doue^  TVitness, 
Sir  Charles  Abbott,  knight,  &c. 

George,  (&c.)  To  our  ChaneeHor' of  our  county  palatine  of  Lao* 
caster,  or  to  his  deputy  there,  greeting:  We  being  willing  to  be  cer- 
tified on  a  certain  plaint  in  our  court  of  Common  Bench  for  our  said 

county  palatine,  against at  the  suit  of on  a  plea 

of command  yoi  that  by'our  writ,  under  the  seal  of  our  said 

county  palatine,  duly  made  and  directed  to  our  prothonotary  of  our 
said  court  of  Common  Bench  for  our  said  county  palatine  of  Lancas- 
ter, you  command  the  same  prothonotary  that  the  plaint  aforesaid,  as 
fully  and  entirely,  with  all  matters  pertaining  thereto,  as  it  remains 

before  him,  by  whatever  names  the  said  -• and may 

be  called  in  the  same,  without  delay,  Ibe  certified  to  you,  in  order 
that  you  may  certify  the  same,  together  with  this  writ,  to  us  at  West- 
minster, on  —  next  after —  that  we  may  further  cause 

to  be  done  therein  what  of  right  we  shall  think  ought  to  be  done. 

Witness,  Sir  Charles  Abbott,  knight,  Sic, 

«     • 

GeorgOi  (&c.)  To  tha  mayor,  aldermen,  and  sheri/fs  of  the  city  of 
Bristol,  and  to  the  mavor  and  constables  of  the  staple  of  the  same 
city,  and  also  to  the  bailifis  of  tibe  mayor  and  commonalty  of  the  same 
city  of  Bristol,  6(  their  court  of  Tolsey,  and  to  the  bailiffs  of  the  said 
mayor  and  commonalty  of  the  same  city  of  their  court  of  Piepowder, 
and  every  of  them,  greeting:  We  being  willing  that  our  justices  of  our 
court  of  the  Bench  should  be  certified,  as  well  of  all  plaints  levied 

or  aflBirmed  in  our  court  before  you,  or  any  of  you,  againat 

at  the  suit  of as  of  all  attachments  upon  Uiose  plaints,  or 


any  of  them,  made  in  the  hands  of 


-command  you,  and 


What 


What. 


every  of  you,  that  all  and  singular  the  said  plaiots  and  attachments, 
together  with  all  Uiings  touching  the  same,  you  distinctly  and  plainly 
send  to  our  said  justices  of  our  said  court  of  the  Bench  at  Westmins- 
ter, on  •  (a  general  return)  as  fully  and  as  amply  as  the  same 

are  remaining  before  you,  or  any  of  you,  by  whatsoever  names  the 
said  parties  be  called  therein,  together  with  this  writ,  in  order  that 
our  said  justices  may  cause  to  *be  further  done  thereupon  what 
they  shall  think  meet .  further  to  be  done.  Witness,  Shr  Charles 
Abbott,  knight,  &c. 

CESSET  EXECUTIO.    That  exeeutitm  skaU  be  $tayed  or  Mtay. 

Thb  phrase  is  apfdicable  where  there  is  a  condition  for  a  dmf 
cf  execution,  as  where  there  are  defendants  who  sever  in  pleadingi 
the  jury,  who  try  the  first  issue  riiall  assess  damages  against  all  widi 
a  cetset  executio,  and  the  other  defendants^  if  found  guilty,  shall 
be  contributory  to  those  damages* 

See  title  Scibe  Facias. 

CESSET  PROCESSUS. 

This  phnwe  is  applicable  where  there  should  be  a  'ttittf  of  Me 
process  or  proeeemngs.    Ipsolveocy  of  the  defendant,  after  tfat 


CESSET  PROCBSSUS.    CHALLENGE,  Of  a  Jury.  ^1 

.  actioQ  broui^^  is  a  sood  tmm»  aMontt  jndgment  in  the  case  of  a 
nonsuit.  Bailey  v.  Wilkinson^  9  Z)otfg«,671.  but  unless  the  plain- 
tiff will  consent  to  stay  all  further  pfoceediogs,  and  to  enter  a 
catet  .procemUf  the  court  will  bind  him  down  to  a  peremptory 
undertaking. 

CESTUI  QUE  TRyST.  See  titles  Execution.  Fieri  Fa- 
cias.   Notice  of  Set  Off. 

CHALLENGE,  Challenge  of  Jury. 

No  person  should  sit  as  juqm  against  whom  may  exist  any  pro-  obserraiioo. 
per  objection.    Since  stat.  3  G.  IL  c.  25,  in  coniequence  of  whkh 
a  very  sufficient  number  of  jurymen  are  in  general  in  attendance,  to 
prevent  trouble,  and  indeed  to  save  the  time  of  the  court,  which 
might  be  too  mudi  occupied  with  ihe  disGumion  of  the  grounds  of  <^ 

challenge,  the  derk  of  itisi  prtus  will  strike  out  of  the  parniel  any 
.  name  or  juror  merely  mentioned  as  okjiectionaUe  by  either  party, 
without  any  ground  of  challenge  being  assigned. 

Yet  the  grounds  of  challenge  may  shortly  be  ennmerated.  ^ 

Challenge  to  the  arrdy  is  an  exception  to  the  whole  pannel  at  challenge  to  the 
once.  In  the  pannel  the  jury  are  arrayed  or  set  in  order  by  the  array, 
sheriff  in  bis  return ;  and  challenge  may  be  made^  upon  account  of 
partiality,  or  of  some  default  in  the  sheriff  or  his  under  officers 
who  arrayed  the  pannel ;  and  generally,  whenever  the  venire  would 
properly  have  been  directed  to  the  coroner  or  elisors,  a  challenge 
to  the  array  returned  by  the  sheriff  would  be  proper  and  sufficient 
for  ijuashiog  it.  So  when  made  by  a  person  or  officer  of  whose 
.  partudity  there  is  any  ground  of  suspicion;  also,  though  there  be 
no  personal  objection  against  the  sheriff;  yet  if  he  array  the  pannel 
at  the  nomination,  or  undfcr  the  direction  of  either  party,  this  is 
.  good  cause  of  challenge  to  the  array. 

Challenges  to  the  polls,  m  capita^  are  exceptions  to  particular  To  the  polb. 
jurors ;  and  in   1  /ns/.  156.  they  are  reduced  to  four  heads,  viz. 
l.Prcgpler  homru  respedum.    2.  Propter  defectum.    ^Propter 
affectum.    4.  Propter  delictum. 
The  author  illustrates  these  exceptions,  1st.  propter   honoris  Pr4>phr  hmurU 
.   respectum.    Where. a  lord  of  parliament  is  impannelled  on  a  jury-;  rejpectwa* 
such  lord  may  be  challenged  by  either  party ;  or  he  may  challenge 
himself. 

2.  Propter  defectum.  Where  tlie  jury  man,  (or  more  properly  Fnpier  drfedML 
the  person  named  in  the  pannel)  being  an  alien  bom,  or  a  slave  or 
a  bondsman ;  or  be  not  resident  in  the  county ;  or  have  not  the 
necesssry  qualification  of  an  estate ;  all  these  are  grounds  of  chal- 
lenge ;  but  as  to  the  last-mentioned  objection  where  the  jury  is 
de  medietate  lingua^  that  is  one  moie^  of  the  English .  tongue  or  ' 
nation,  and  the  other  of  any  foreign  one,  no  want  of  lands  shall  be 
.  a  cause  of  challenge  to  the  alien,  statute  £  H.  V.  stat.  £•  c.  3. 
.   8  H.  >VL  C.29*  or  being  an  infant,  idiot,  or  «onr$ane. 

^  3.  Propter  iffe/ctum.    Where  there  may  be  ground  to  suspect  Pinipier  tpi^mnm 

bias  or  pirtiality ;  as  that  the  person  challenged  is  of  kin  to  either 

party  within  the  ninth  degree.    Finch  L.  401.  that  he  has  been 

arbitrator  on  either  side;  that  he  has'  an  interest  in  tlie  cause. 

,  Lord  Mansfieli^  C   J.    in   H^eth   v.   Braddock,    3  Burr^ 


359^  CHALLENGE,  0/  a  Jury: 

1856.  That  an  action  is  depending  between  him  and  the  party ; 
that  he  has  taken  mong^  for  his  verdict^  or  even  eat  and  drank 
at  the  expence  of  either  party  after  he  is  returned ;  that  he 
has  formerly  been  a  juror  in  the  same  cause ;  that  he  is  the  party's 
master,  servant,  tenant,  counsellor;  steward,  or  attorney;  oroftfie 
same  society  or  corporation  with  him;  all  these  are  principal 
causes  of  challenge,  which,  if  true,  canflit  be  over-ruled,  for 
jurors  must  he  omni  exceptione  majores.  Challenges  to  the  favour 
are  also  where  the  party  hath  no  principal  challenge,  but  objects 
only  some  probable  circumstances  of  suspicion,  as  acquaintance 
and  the  like,  the  validity  of  which  must  be  left  to  the  determination 
of  triors,  whose  oflke  it  is  to  decide  whether  the  juror  be  favour- 
able or  unfavourable.  The  triors,  in  case  the  mst  man  called  be 
i'  challenged,  are  two  hidifferent  persons  named  by  the  court ;  and 

if  they  try  one  man  and  find  him  indifferent,  he  shall  be  sworn, 
^nd  then  he  and  the  two  triors  shall  try  the  next,  and  when  another 
is  found  indifferent  and  sworn,  the  two  triors  shall  be  superseded,  and 
#  the  two  first  sworn  on  the  jury  shall  try  the  rest.    Co.  Lit,  158. 

In  JOolby's  case  triors  were  named.  The  jury  had  been  returned 
by  Garratt,  one  of  the  sheriffs,  who  had  contributed  to  the  fund  out 
of  which  the  defendant  was  prosecuted.  The  right  to  challenge 
on  this  account  was  much  resisted,  principally  on  the  ground  of  his 
having  withdrawn  his  name  from  the  society  who  ^d  taken  upon 
themselves  the  prosecution  of  the  defendant^^  but  as  Garratt 
bad  not  withdrawn  the  money  originally  contributed  by  him  die 
challenge  was  held  good.  The  case  will  doubtless  be  reported. 
Pfpier  deUduwu  4,  Propter  delictum  ;  where  the  person  challenged  has  Jbeen  con- 

victed of  treason,  felony,  perjury,  or  conspiracy,  or  where  for 
some  infamous  offence  he  haih  recited  judgment  of  the  pillory, 
tumbrel,  or  the  like ;  or  hath  been  branded,  whipped,  or  stigma- 
tised, or  where  he  hath  been  outlawed  or  excommunicated,  or  hath 
been  attainted  of  false  verdict,  premunire,  or  forgery;  and  lastly, 
but  now  necessarily  an  obsolete  ground  of  otjktion,  the  having 
proved  recreant,  when  champion  in  the  trial  by  battel,  and  having 
thereby  lost  his  liberam  legem. 
To  what  a  jnror  As  to  such  causes  of  challenge  as  are  not  to  his  dishonour  or  dis- 

may l>c  examined       credit,  a  jurior  may  be  examin^  on  the  oath  of  voir  dire  veritatem 
^^  "^^*  dicere,  but  not  with  regard  to  any  crime,  or  any  thing  which  tends 

to  his  disgrace  or  disadvantage.     Co.  LtV.  168  o. 

The  whole  of  the  above  will  be  recognized  as  being  adopted  with 
some  little  addition  or  variaton  from  the  summary  of  the  older  au- 
thorities, 3  Comm.  358,   and  some  omissions  are  supplied  firom 
Rol.  Abr.  Hob.  294-  GUb.  C.  P.  95. 
What  a  gronnd  The  judges  over-ruling  a  challenge  is  a  ground  for  a  bill  of  ex- 

for  bill  of  excep-        ception. 

And  see  where  in  a  criminal  case  one  of  the  jury  became  in- 
capable of  discharging  his  duty,  the  court  of  oyer  and  terminer 
charged  a  fresh  jury,  who  convicted  the  prisoner.  But  sembkf 
that  the  prisoner  should  be  again  allowed  to  challenge  each  of  the 
eleven  former  jurymen.    TheKing  o.  Edwards,  4 Taunt.  509. 

No  challenge  can  be  taken  either  to  the  array  or  to  the  polls 
until  a  full  jury  have  appeared  ^  and  therefore,  where  the  challenges 
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are  taken  previ<h»ij>  tkey  are*  vregolarly  made.    Rex  t;.  Edmonds 
andOtberSi  4B.SfJ\47\>  r 

The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial, 
but  for  a  venire  de  novo;  and  every  challenge  must  be  propounded 
in  such  a  way  as  that  it  may  be  put  at  the  time  upon  the  Nisi  Prius 
record^  so  that  the  adverse  party  may  either  demur,  or  counter- 
pleady  or  deny  die^atter  of  challenge,  in  which  last  case  only, 
triers  are  to  be  appointed ;  and  therefore  where  the  challenges  were 
not  put  on  the  record,  the  defendants  were  held  not  to  be  in  a  con- 
dition to  ask  the  opinion  of  this  coort,  as  a  matter  of  right,  upon 
their  sufficiency.     Id.  ib. 

The  sheriff*s  officer  bad  neglected  to  summon  one  of  the  twenty- 
four,  special  jurymen  returned  on  the  pannel :  Held,  that  this  was 
no  ground  of  challenge  to  the  array  for  unindifferency  on  the  part 
of  the  sheri£F.  Id.  ib. 

Held  also^  that  it  is  not  competent  to  ask  the  jurymen  (whether 
special  jurymen  or  talesmen)  if  they^  have  not,  previously  to  the 
trial,  exph^ssed  opinions  hostile  to  the  defendants  and  their  cause,  * 

in  order  to  found  a  challenge  to  the  polls  on  that  ground ;  bdt  that 
such  expressions  milst  be  proved  by  extrinsic  evidence.  Id.  ib. 

See  titles  Jury,  Right,  Writ  of  Rioht,  Tales^ 

CHANGING  THE  ATTORNEY.  For  cases  on  this  head  see 
title  Attori^y.  sect.  II.  Abstract  of  Rides  and  Orders;  also 
sect.  XII.  CaseS^as  to  Attorney  generally;  his  Liability ^  Privi" 
lege,  S^c. 

PRACTICAL  DIRECTIONS. 

7Ae  attorney  may  he  change^either  hy  motion  in  tourt,  and  Hile  U  to 
be  drawn  up  for  that  purpose ;  or  by  stemmoiu  and  order  theredn.  .  See, 
if  necessary,  titles  Motion.    SiisfMoNS. 

7%e  practice  i»  to  serve  a  copy  of  the  rule  or  order  on  the  •  opposite 
attorney,  eiihef^  separately  or  wiih  the  next  proceedings,  of  which  it  may 
have  been  neeessaryit^^give  him  notice  in  the  oovse. 

CHESTER.  See  titles  Countibs  Palatine.  Direction 
OP  Writs.  . 

CHIROGRAPHER,  from  the  Greek,  signifying''  a  writing  with  Wliat. 
a  roan's,  band  ;'^  an  officer  of  the  court  of  C.  P.  who  ingrosses  the 
,  fines,  and  deliver  the  indentures  of  them  to  the  partieSi  &c.     See 
title  Fu^E.     Table  of  Officers  and  Offices,  prefixed. 

CHRISTIAN  NAME.    See  titles  Abatement.    Misnomer. 

« 

CHURCHWARDEN.     A  churchwarden  is  within  the  protection 

'  of  Stat.  24  6.  n.  c.  44. ;  and  cannot  be  sued  in  trespass  for  any 

act  done  in  obedience  to  the  warrant  of  a  magistrate,  without  his 

name  being  joined  in  the  action.     B.  JV.  P.  24.     Harper  v.  Ca/r^ 

7. r.  JR.  270.    See  title  Constable  and  Headborouoh. 

CINQUE  PORTS.    See  title  Direction  of  Writs. 

These  are,  1.  Hastings;  to  which  belong  Seafordi  I^even-  Tbeirnani^. 
sey,  Hedney,  Winchelsea,  Rye,  Hamine,  Wakesboume,  Crenetb, 
\  and  Fortbciipe. 

'2.  Romnsy;  to  which  bbloog  Bromballf  Lyd€»^  OswarstoUe, 
Dangemare.  atid  Romenhalk 

TOL.  !•  Z 


854  ClN<3DrE  PORtS/   CIRCUITY  OF  ACVlOK[. 

S.  Hyt HE  ;  to  wWch  belongs  Westmeath, 

4.  Dover  ;  to  which  belong  Folkstone,  Feversham,  and  Marge. 

5.  Sa'ndwic^jI;  t6  ivUch  belong  Fordiwie,  Recoker,  Senre, 
and  Deal. 

Writs  of  capias,  latitat ,  hahtat  c&rpus,  certiorari,  quoriiinm^  8cc. 
may  issue,  properly  directed,  into  this  jurisdiction.  They  eanuot, 
hovrever,  award  process  of  outlawry,  Cro.  Eliz.  910;  but  on  a 
judgment  given  in  the  Cinque  Ports,  no  writ  of  error  lies  in  K.  B. 
or  C.  P.  4  Inst.  224. 

That  the  cause  of  atlion  arose  in  a  Citique  Port  is  a  good  |>lea 
to  the  jurisdiction  of  the  court. 

CIRCUITS. 
What  they  are.  Certain  divisions  of  the  kingdom  appointed  for  the  judges  to 

visit  in  the  vacations  preceding  Easter  and  Michaelmas  terms  in 
every  year,  for  the  trial  of  causes^  or  for  the  administering  of 
justice.    See  3  Comm.  58. 

These  divisions  are  six,  and  are  known  by  the  names  follow- 
ing: viz. 

1.  Midland.  2.  Norfolk.  3.  Home.  4.  Oxfobo. 
5.  Western.    6.  Northern. 

To  each  of  these  six  divisions  several  neighbouring  or  surround- 
ing counties  are  attached,  and  the  causes  are  triec|,  m  each  county, 
according  as  the  respective  venues  arelaid. 

The  Midland  circuit  contains  Northampton,  Rothnd,  lin- 
coln,  Nottingham,  Derby,  Leicester,  Warwick. 

The  Norfolk  contains  BuckSi  Bedford,  Huntingdon,  Cam- 
bridge, Norfolk,  Suffolk. 

The  Home  contains  Hertford,  Essex,  Kent,  Sussex,  Surrey. 

The  Oxford  contains  Berks,  Oxford*  Hereford,  Salop,  Gloa^ 
ceater,- Monmouth,  Stafford,  Worcester* 

The  Western  contains  Southampton,  Wilts,  Dorset,  Com^ 
wall,  Devon,  and  Somerset. 

Tlie  Northern  contains  York,  Durham,  Northumberland, 
Cumberland,  Westmorland,  Lancashire. 

It  is  only  since  the  present  accession  that  the  lent  circuit  has 
t^Ben  extended  to  the  four  northernmost  counties. 

The  officers  belonging  to  the  diflSerent  circuits  are,  the  clerk  of 
the  -sisMze,  the  sfssociate,  the*  clerk  of  the  arraigns,  the  clerk  of 
indictments,  the  judge^s  marshal,  the  crier,  the  ckrk^  the  ataward 
.  and  tipstaff. 

No  clerk  of  assize  shall  act  as  counsel  on  the  circuit,  on  pain 
of  ^10.  33  jff.  VIIL  c.  24. 

The  sheriff  of  each  county  and  his  deputy  are  to  attend  the 
judges ;  the  coroners  also  attend  to  deliver  in  all  inquisitions  to  the 
clerk  of  the  assi2e  in  court,  and  return  all  writs  of  venire,  Xstrinr 
gas,  and  habeas  cofparaf  where  the  sheriff  is  a  pkrty  in  th^  auit; 

See  TaUe4^'  Cfficeeaad  Q^Scer^ prefixed.. 

CIRCUITY  OF  ACTION. 
Where  appli-  This  term  is  applicable  where  matter  must  be  pleaded  in  6ar  to 

cable*  an  action,  insteaid  of  making  it  a  ground  of  another  or  second 

action,  it  being  observed  by  Buller,  J.  in  Smith  v.  Mapleback, 
IT.  R.  441,  that  ''it  is  a  maxim  of  law  so  to  judge  of  contmcts  as 


CLEROYMAN.    COGNOV FT  ACTIONEM.  BS6 

to  prevent  a  mnkipKcity  of  tction9.  Ai  suppoihig  the  obfigee  of 
a  bond  covenimted  tbsit  he  would  not  iBue  on  it,  the  courts  say  diat 
shall  operate  as  a  release ;  for  if  it  operated  only  as  a  covenant,  it 
would  produce  two  actions/' 

CLERGYMAN. 

A  clergyman  is  not  only,  as  mentioned  tinder  the  Iiead  Ahrkst, 
page  84,  privilege4  from  arr^t  while  performing  divine  servioe,  but  , 
also  in  going  to  and  return'uig  from  church ;  but  not  if  he  stay  in 
the  church  with  »  fraudulent  design  o^  eluding  the  process  of  the 
law ;  and  il  is  said,  that  the  party  grieved  may  have  an  action  upon 
the  several  statutes  by  which  this  privilege  is  cheated,  12  Co.  foo.    . 
It  is  also  said,  that  such  jirrest  under  such  circumstances  is  false  im- 
prisonment, 5  Bac.Abr.  563.. To  this  observatipn  Mr.Tidd,  vol.  i. 
page  241,  subjoins,  that  from  several  later  decisions  it  p^y  be  ipol- 
jectjcd  that,  if  any  action  would  lie  which  is  doubtful,  it  sliould  be 
an  action  on  the  case, .  and  not  an  action  of  trespass  agiunst  the  ' 

sheriff  or  his  officers,  and  cites  S  WiU.  34  U  2  BL  R.  1087.  1 190. 
Dotfg,  671. 

See  titles  LEVARI  Facias.  SiSQU^sTaATiON* 

CLERK  OF  THE  DECLARATIONS. 

This  officer  is  mentioned  here  more  particularly  for  the  sake  oi 
adding  that  he  is  entitled  to  2#.  per  term  from  every  attorney. 

R,  M.  15  C.  H.  reg.  3.  A.  £.  19  C  II.  and  to  this  last  rule  is 
added  a  clause  which  gives  the  chief  clerlr  or  secondary  of  the 
court  a  discretionary  power  to  suspend  the  attorney,  not  payii^  the 
above  sum  upon  reasonable  request. 

See  Table  tf  Cheers  and  Offkei,  prefixed. 

COGNIZANCE.    Seetitles  Convsance.    R^flevin. 

COGNOVIT  ACTIONEM.     He  hath  canfisted  tke  Came  of 
Action. 

The  term  hf  which  «  defendant'k  eonfessiton   or  acknowledg-  WliaL 
aent  of  the  cause  of  action  is  known. 

It  may  be  made  at  any  intermediate  stage  of  the  suit,  even  be-  Wbea  made,  Ae« 
fere  declaration.    Webb  ^nd  Another  t?.  Aspinali^  TlTatinf.  701. 
1  Chit.  R.  S68.  n. 

Although  it  seems  leave  was  given  tafiVe  a  bill  agunstan  attorney 
nunc  pro  htne,  where  j|udgnient  was  signed,  without  having  filed  a 
bttl  on  which  be  had  given  a  cognovit.     1  Chit.  R.  068. 

The  stage  at  wliich  such  confession  may  be  made  somewhat  varies 
the  form  of  the  cognovit.  Thus,  after  declaration  and  before  plea, 
it  is  a  mere  coiifession  of  the  action ;  after  plea  pleaded,  or  de« 
morrer  filed,  it  usuaHy  contains  a  waiver  of,  or  an=  agreement  to 
withdraw  the  plea  or  demurrer.  If  made  after  plea,  it  is  called  a 
cognovit  actionem  reticta  verificatione^  [that  is,  on  the  plea  being 
withdrawn,  he*halh  confessed  the  cause  of  action]  and  in  that  case 
in  K.  B.  the  defendants  attorney  ought  to  go  before  the  master 
and  wiliidraw  it.  1  Ld*  Raym.  345.  In  d.  P.  no  personal  appear- 
ance of  the  defendant's  attorney  is  necessary.  See  Practical 
DiftiicTioNs  subjoined. 

A  cognovit  n  a  waiver  of  the  objection  of  coamion  bail  not 
^ing  been  filed  by  the  pkintiflr  in  thne.    I  Chit.  R.  £66;  (a). 
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Where  bail  dii- 
charged  or  not. 


Effecl^^  oragMc*^ 
mcot  on  copMfii, 


Where  attorney 
mntt  be  preient 
or  not« 
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.  It  U.  a  rconrenieQt  instniQient  for  bojtb  ptiti^Sj  siace  it  saves 
trouble^  time,  and  espeaee  to  the  plainbfF,  and  on  these  oonsidera- 
.  Upna  be  i$  very  often  influenced  lo  indulge  the  defendsnt  with  a 
reasonable  time  for  payment  of  the.  debt,  with  the  costa  incurred ; 
the  defendant  thereby  also  saves  the  expence  of  all  the  intermediate 
proceedings  to  judgment  in  a  suit;  such  as  interlocutory  jiidgmenti 
or  writ  of  inauiry  or  trial,  Sec. 

It  seems  Wat  bankruptcy  and  certificate  may  not:  prevent  the 
entering  tip  a  judgment  on  a  cognori^;  for  the'  court  observed, 
'^  thatt  where  a  man  acknowledges  the  cause  of  action,  the  plaintiff 
nShj  sign  judgment  at  any  time.  Wybome  v.  Ross,  2  Tatin^  68. 
Attentioh  should  be  paid  to  the  terms  of  the  tognotU ;  for  none 
unespressed  thefein  wUi  be  implied ;  Wade  t.  Jlogers,  2  BL  R. 
'  780;  and  of  course  if  no  terms  are  elpressied^  judgment  may  be 
signed,  and. etecutldn.  issue  immediately. 

A  cognovit  [without  giviilg  time  f]  by  the  principal^  without  no- 
tice  to  3ie  bail,  does  not  discharge  the  bail.  Hodgson  v.  Nugcftat, 
'  5T.R.  277.  But  it  has  since  been  held,  that  where  the  plaintiff 
had  taken  a  cognovit  from  the  defendant,  with  an  agreement  to 
receive  the  debt  by  long  instalments,  of  which  no  notice  was  given 
the  bail,  the  court  set  aside  an  execution  against  the  bail  Med  edit 
aiK>ve<a  y^ar  after  the  judgoseat,  wkhoul  a  scire  facias  to  revive  it : 
even  if  the  agreement  by  the  plaintiff  to  take  the  debt  by  instal- 
I  <ments,  with  tba  consent  of  the  bail,  would,  not  have  discharged 
them;  as  they  could  not  after  that  have  rendered  their  principal. 
.^  Thoniasv  v^XQune-  and  J.oggett,  Bail  of  Graham,'  15  EaUi  617. 
See  also  Croft  t).  Johnson,  5,  Tauatf  319.  1  Marsh.. 59-  And  it  is 
now  settled,  that  if  a  plaintiff,  accepts  from  the,  principal  defendant 
a  cognovitf  payable  by  inplalmenis,  the  bail  are  thereby  discharge, 
unless  they  are  parties  to  the  arrangement.  Bowsfield  't.  Tower, 
4  Twnt*  45.6.  But .  in.  this  .case  Chambre^  J.j  observed, .  that  a 
cognovit  without  giving  time  is  not  a  dischaige.    Id.  458« 

.  Gut.the  .acoeptor  of  a  bilL  of  exchange  ia  not  discbai^ed  by 
taking  cognovit  from  the  drawer.  Fentum  v.  Pocock,  I  Manki  14. 
:  <Where  the  confession  was  absolute,  and  an  agreement  was  sub- 
.;  seqii^ntly  made,  the  court  would  not  interfere  to  affect  the  judg- 
ment, but  leh  the  party  to  an  action  on  the  agreement.  .  Anon. 
'  1 1  Salk*  40Q^  b|iC  where  a  judgment  on  confisssion  is  entered  up, 
.  andeiecution  taken  out,.contrary  to  the  agreement  of  the  partis, 
at  the  tine  of  the  confession,  the  judgment,  will  be  set  aside,  6  Mod. 
.  1 14.     Hatton  v.  Yciuiic,.  2  JBL  K.  943^.  but.  if  judgment  has  been 
.-  signed,,  without  filing  common  bail  for  the  defendant,  according  to 
the  statute,  till  after  the  term. succeeding  that  in  which  iho  writ  was 
returnable,  and  after  the  judgment  itself  baa  been  entered  up)  yet 
Ibe  defendant  having  {pveu  a  oc^nqvit  is  estopped  from  objecting  to 
the  irregularity,  if  the  plaintiff  has  filed  common  bail  yttfitc  pro 
tunfiy  before  the  time  of  making  the  objection.    Dayia  «•  Hughes, 
7r,B.206.  .      . 

.  .  .  An  attorney  should  be  present,  on  the  part  of  a  prisoner,  in  the 
.  custody  pf  a  marshal.    Parkinson,  v.  Caroes,-3  T.  R*  6l6.M*£ut 
a  cognovit,  given  by  a  defendant  m  cus^yt  under  >  mesne  process, 
z.  is  yauid,. though  no  attorney  be  prasent^pahia  behalf,  unlesa  advan- 
tage was  taken  of  bis  siuiation.    Xea^t  Xhttislqp^:  I  Cbit.£uS67» 
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For,  if  a  defendant,  on  being  arrested  by  a  sheriff's  officer,  give  a 
cognovit  to  the  plaintiff  who  was  the  attorney  in  the  cause,  with- 
out an  attorney  being  present  on  his  part,  soch  cognotii  is  void, 
although  the  plaintiff  swore  that  he  was  unattended  by  the  officer^ 
and  that  he  did  not  know  that  the  defendant  was  in  custody  at  the  * 

time*  the  co|f9t09f^  was    given.     Webb  and  Yaies  t)i )  Aspinall^  '    ^ 

1  J.  JB.  Moore,  428.  Secw  in  C.  P.  1  Chit.  JR.  £67  (a).  And 
fraud  will  vacate  it.     Id.  266. 

And  it  does  not  s^em  to  be  in  the  power  of  the  parties  to  dispense^  What  necessary 
with  certain  proceedings  previously  to  the  ex'ecuting  the  cognovit,  *?  S>^o«"*  <?v»»- 
for  in  Walker  v.  Woolley,  cited  7  T.  R.  2S7.  n.  it  appeared  that  "'* 
judgment  had  been  signed  upon  a  cognovit,  without  first  filiiig  a 
bill,  which  Was  holden  to  be  irregular ;  but  it  having  been  done  at 
the  request  of  the  defendant  to  save  ezpence,  the  court  granted 
leave  to  file  the  bill  nunc  pro  tunc,  and  directed  the  defendant  to 
pay  all  the  costs. 

When  by  the  cqsnovif  only  a  part  of  a  debt  is  confessed,  judg-  Where  eagnMt 
Totrtt  dan  only  be  signed  for  that  parf,  and  the  action  pust  proceed  ^^^  P^^ 
for  the  residue.    1  Tidd,  578.  ' 

As  to  how  far  on  the  execution  of  a  cognovit,  the  party  will  be  Wher«  defeiMtant 
subject  to  the  costs  of  the  first  trial,  may  appear  from  the  ease  of  foj^er\t2f*^^ 
Booth  V.  Atherton,   6  T.  R,  144,  where,   after  argument  of  a» 
special  case,  the  court,  because  the  case  was  insufficiently  stated, 
directed  a  i>ew  trial ;  the  defendant,  without  going  to'trjal  agairi, 
executed  a  cognoptV;  h^Id,  that  ha  vas  liable  to  die  costs  of  ^he  .   .  ./ 

former  trial. 

It  has  been  ruled,  that  the  assignee  of  an  Irish  judgment.b^  cogho*  Of  sait  here  on 
Vit  may  sue  in  this  country  in  his  own  n^i^e.    O  Callaghan  v.  Mar-  *"  ^"""^  j«<l!:- 
chiohess  Thompnd,  3  Taunt.  82.    And  it  seems  that  the  Irish  sta-  "^"*  ^^  ^'*'*^"- 
tutes,  9  G.  II.  and  25  G.II.  which  permit  cognisees  of  judgments" 
to  assign  them,  and  the  assignees  to  sue  in  their  own  names,  are 
pop^ned  to  judgments  upon  cognopitfi.    lb. 

PRACTICAL  DIRECTIONS,  K.  B.  C.  P.      < 

This  vutru^ent  is  often  indorsed  on  the  draught  of  the  declaration,  or 
on  any  of  the  proceedings;  or  on  any  paper  distinct  from  them.  No 
s$amp  is  necessary ^  unlcifs  the  cognovit  contain  terms  of  agreement, ,  as 
that  the  debt  shall  he  payable  by  instabnef^f  4*<^„  and  then  agreement 
stajnp  is  requisite,  per  Cur.  M.  42  G.  III.  K.  B.  1  Tidd,  578.  Amei  v. 
Hill,  2  B.  d;  P.  160.  C.  P.  Reardon  r.  Swaby,  4  East,  188* 

The  cognovit,  conformably  with  R.  H.  2  &  3  G.  IV.  is,  at  the  time 
of  signing  the  iudgment,  to  be  produced  to  the  elerh  of  the  docket.  Then 
make  an  incipitur  on  the  judgment  paper ;  there  is  no  occasion  fat"  a 
new  roll,  where  there  has  been-  one  already  on  signing  an  interlocutory 
judgment,  or  when  carried  in.  InC  P.  file  warrant  of  attorney,  if 
not  done  before;  then  tax  the  costs;  and  having,  pursuani  to  K.  H. 
2  &  3  G..I V.  above-mentioned,  filed  the  cognovit  with  the  clerk  of  t/te 
docket,  sue  out  execution;  pay  3«.  K.  B. ;  7s.  4<2i  C.  P,    .      . 

Jjf  the  cognovit  have  been  executed  previously  to  payment  for  any 
entires,  the  steps  taken  to  sign  the.judgn^ent  are  the. same  as  those joj^ 
signing  judgment  on  a  warrant  of  attorney.    See  title  Wahra^T  Of 

Attorney. 


Z6»  COGNOVIT  ACTIONEM^,  FoitUB.    OQMMiSSCONERS. 

FORMS. 

[ColirL]    .  {TUkcame.) 
C9gwtfU  «dlo-         I  confess  the  debt  in  diis  cansoi  ^d*  Aat  the  plaintiff  hath  sustained 
^  ^  d^bL^     damagev  to  the  amount  of  —  (the  damaomkadititkB  daektHOlm)  he- 
V                    rides  his  costs  and  charges  to  be  taxed  bj  the  niaaler :  <or '« ^  ikt 
pr&thonatarf^  no  jodgoient  19  to  be  entered  op,  or  oxecntioik  to  he  is- 
sued, until  the day  of next  in  defanlt  of  paymant  of  the 

anm  of  £■  ■  {tka  dA*  really  due)  being  the  debt  and  iqtorest  in 
this  action,  together  with  the  said  costs ;  no  writ  of  error  if  to  be 
brought,  nor  any  bill  in  equity  be  filed.  If  in  the  default  of  payneDt 
fliQ  plaintiff  shall  enter  up  jndgnient,  he  may  levy  the  said  sum  of 

£- 1  together  with  the  costs,  sheriff's  poundage,  and  all  other 

incidental  charges  and  expences.    Witness '  my  band,  this  ■ 

day  of  * -,  18— 

Witnesa,-: — • — -  (Signature.) 

F^rm  inanvsgi.       I  confess  this  action,  and  that  the  plaintiff  hath  sustained  damage 

'^'  to  the  amount  of  £ ,  (the  damageelaid  in  ihedeclaraUcm)be' 

sides  (4pc.  as  before.) 

*  • 

ForiB^eKcii>««4*     I  da  ln^eby  consent  to  withdraw  the  demurrer  by  me  put  in  (er 
jlivfiiRiL  p^  ^  ^^  pleaded)  m  this  eanse,  and  do  oonfeaa  this  action  (|ie.  of 

iefme). 

COLOtR. 

^y^^^  '  This  18  a  term,  respecting  the  meaning  of  which  ait  least,  (he 

practitioner  8hontdl>eappri8ed4  though  it  belong  more  to  pleading 
than  practice,     .  . 

To  ''  give  colour^  is  virhere  the  defendant  in  his  plea  sets  out  his 
own  title  (as  the  better^  but  pretends,  or  states  colourably,  some 
title  to  exist  also  in  me  plaintiff;  but  which  vrill  of  course  be 
inferior  in  validity  to  the  real  title,  upon  which  the  defendant  intends 
to  rely. 

The  object  sought  b>  thus  setting  up  mere  suppositidoua  facts, 
and  deducing  therefrom  matter  in  the  defendant's  own  favour, 
is  to  withdraw  the  <k>n8ideration  of  the  real'  point  ititended  to  be 
insisted  upon  by  the  defendant  from  the  jury,  and  thus  causing  it  to 
be  stibmitted  as  a  question  of  law  to  the  judgment  of'  the  court. 

The  following  illustration  is  usually  adopted.  If  C.  D/a  own 
true  title  be  by  feoffment,  with  livery  from  £.  F.  by  force  of  ^4iich 
he  entered  on  the  lands  in  question,  he  cannot  ptead  this  by  itsielf, 
as  it  amounts  to  no  more  than  the  general  issue,  nul  tort^  ntd  dit^ 
.  seisin  in  assise,  or  not  guilty  in  an  action  of  trespass.  But  he  may 
.  allege  this  specially,  provided  be  go  farther  and  say,  that  A.  B. 
the  plaintiff,  claiming  by  colour  of  9  prior  deed  of  feoffment,  with- 
out livery,  entered ;  upon  whom  C.  P.  entered,  and  may :tben  refer 
himself  to  the  judgment  of  the  court,  which  pf  these  two>  tklea-ia 
the  best  m  point  of  law.  Doet,  if  Stud.  d.  c  53^  S  Cmnm.  SOS^ 
I  bate  foibome  ta  enter  farther  into  the  doctrine  6f  coloor. 
Perhaps  the  foregoing  might  have  been  spared,  iKit  I  bove  known 
^  colour^'  tb  be  a  stumbling  block  in  the  way  of  veiy  experienced 
Ipractitibnera,  and  am  not  clear^that  I  have  ri^movedit. 

COMMISSIONERS  of  Bankrupt.    See  title  WiTN£sa^Ks.   . 


CQMMISSIONWS,    COMMITTITUR  PIECE;  Pb.  Du  QSSk 

COMMISSIONERS /or  auditing  pubHe  Account9. 
See  liUa  WiTNBMES. 


to  take  Affidavits. 


These  are  appointed  in  pursuance  of  stat  29  C  IL  c.  5,  ex-  How  appointed, 
tended  to  the  Isle  of  Man  by  the  6  G,  HI.  c.  50.  9,  2« 

llie  statute  enacts  that  affidavits  in  the  cour^  at  Weatauiisler 
may  be  taken  before  comnissioners  ^pointed  by  the  Loid  Chief 
Jtt9tice,  or  other  judgea,  and  the  fee  is  1«. 

The  statute  therefore  points  out  whcfc  the  practitioner  is  to  apply 
for  a  comniisstoo  fot  this  purpose*    The  fees  are  ■  ■  ■  ", 

for  iaking  Recognizances  of  JSai/, 


By  Stat.  ^Si^fV.Sf  M.  c.  4,  the  judges  of  K.  B.|  or  any  two  of  How  or  by  whom 
them,  whereof  the  C  J.  shall  be  one,  and  the  jusUces  of  C.  P.  ami  appointed, 
barons  of  the  Exchequer  may,  by  commission,  empower  persons, 
other  than  connnou  attarniee,  to  take  recognizance  of  bail  in  country 
causes  depending  in  their  several  courts,  ... 

Application  for  a  commission,  therefore,  is  to  be  made  above. 
Fees . 

For  what  their  duty  is,,  see  title  Bail.    Bailnbove.  Their  doty 

COMMISSION  OF  BANKRUPT.  See  tide  Bankrupt,  oit^e. 

COMMITMENT. 

A  commitment  for  a  contempt  under  warranty,  being  a  com* 
mitment  for  a  punishment,  must  express  a  time  certain ;  and  con- 
sequently a  commitment  for  a  contempt^  till  the  defendant  is  dis- 
charged by  due  course  of  law,  is  bad.  Bex  v.  James,  5  B.Sf  A.  894« 

COMMITTITUR. 

S«e  title  Bail,  Surrender  in  Dischnrge  of  Bail,  ante. 

The  plaintiff  nmst  give  notice  of  his  having  abandoned  a  former 
cQtnmUtiiur  which  is  erroneous,  before  he  enter  a  second,  rectify- 
log  a  mistake.    Topping  v.  Ryan,  1  T.  R.  227. 

The  defendant  may  voluntarily  come  in  and  render  himself; 
and  the  proceedings,  with  respect  to  the  commitment  and  commit^- 
iitnr,  thereon  are  the  same,  as  when  the  render  is,  as  it  usually  is, 
in  discharge  of  the  bail. 

On  a  render  in  discharge  of  bail,  the  comrnittitur  is  mode  out  by 
the  jffdge,  and  sent  with  the  defendant  to  the  K.  B.  prison.  The 
entry  in  the  marshaj[*s  book  is  made  by  the  clerk  of  ttie  papers. 
The  King  v.  Sheriff  of  Middlesex,  1  Chit.  R.  364. 

Where  defendant  is  already  in  custody,  and  is  sought  to  be 
charged  in  a  new  action^  tl^  comrnittitur  is  entered  with  the  clerk 
oi  the.  judgments.   Jd^  , 

Wbe^  def/endant  is  removed  by  habeas  corpus  from,  the  Fleet 
.  jprisoo  to  jEL  B.  no  commiititur  is  entered,    id.  305. 

COMMITTFTUR  PIECE. 

See  title  Pbisoneb.    Proceedings  against  Prisoner. 

PRACTICAL  i)lRECTIONS. 

Hawmg  Mained  the  marshal's  or  the  warden^s  acknmoMgment  that  the 
di^miunt  is  in  Mis  caslodffj  the  conuoiUitnr  is  to  be-enlered.    It  ie  to.be 
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COMMITTITUR  PIECEy  4ie.    COMMON  PLEAS,  8cc.: 


No.  1, 

A  c^mmittUur 


No. «. 

Entry  of  the 
tommUiUur% 


wriiten  on  a  piece  ofwuiumpedparckmait^  nrnUar  to  a  baiWpieee.  On 
or  before ihehut  day  of  the  term  in  which  the  prtMoner  is  to  be  charged 
in  execution^  it  must  ie  filed  with  the  clerk  of  the  judgments^  whojkall 
enter  auch  committitar  on  the  judgment  roll  within  four  days  after  the 
end  of  nfcft  term,  exclusive  of  the  last  day  of  the  term^  unless  the  last  of 
such  four  days  be  Sunday,  and  in  that  case  within  five  days  next  after 
the  end  of  siieh  term ;  and  in  default  thereof  such  prisoner  shall  be  en- 
tUled  to  be  discharged.  R.  E.  41  6.  111.  The  plainHff^s  attorney 
should  see  the  entry  made.  Pardom  ▼.  Broehridge,  2  B.  &  C.  342; 
but  this  nde  does  not  eaftemd  to  theetue  of  a  prisoner  committed  under  a 
habeas  corpus,  in  which  no  coBunittitBr  piece  is  ever  necessary.  Pitches 
y.  Fawcett,  T.  43  G.  III.  cUed  1  Tidd,  371 ;  pay  on  filing  2s. 

Previously  to  filing  the  committiiary  it  is  usual  to  enter  the  same  in 
the  marshdCs  booh;  pa^  6d.:  but  such  eiury  is^not  necessary.  Imp. K.  B. 
687.   The  King  y.  Sheriff  of  Middlesex,  X  Chit  R.  860. 

The  plaintiff  must  give  notice  of  his  having  abandoned  a  farmer  com- 
mittitur,  which  is  erronequs,  &^j^<s  he  enters  a  second  rectifying  the 
mistahe^     Topping  y.  Ryan^  1  T.  R.  227. 


FORMS. 

«  * 

Term  —  O.  IV. 

Elknborough  and  Marhham. 
— -  is  committed  to  the   custody. of  the 
marshal,  &c.  in  executioD  at  the  suit  of » in  a  plea  of  «-t: , 


{Venui)  (ta  Mrit) 


{as  the  case  may  be)  foj  Jp-^, 

an4  £ damages)  t^ere  to  remain  untit«  &c. 


damages,  {if  in  debt,  say,  for  £- 


Judgment  of  (lerm)  6.  IIL    Roll 
attorney  for  plaintiff - 


Afterwards,  to  wit,  on 


next  after 


■,  in  the 


year  of  the  reign  of  our  lord  the  now  king,  before  our  said  lord  the 

king  at  Westminster,  comes  the  said in  his  proper  person, 

and  the  said  — being  then  present  here  in  court  at  the  prayer 

of  the  said  — — ,  by  the'  court  of  our  said!  lord  the  king  now  here, 

is  committed  to  the  custody  of  the  marshal  of  the  Marshalsea  of  oar 
said  lord  the  king,  before  the  king  himself,  in  execution  for  the 
flamages,  (t^  tii  d^t,  for  the  debt  and  damages)  aforesaid*  there  to 

remain  until  the  said  ■    .■    . shall  be  fully  satisfied  the  damages 

(or,  if  in  debt,  **  debt  and  damages")  aforesaid. 

COMMON  PLEAS,  Court  of. 

The  first  establishment  of  a  judicial  authority  in  some  certain  place, 
to  be  exerted  in  the  name  of  the  king,  must  bav^  been  of  great  import- 
ance in  an  age,  that  of  king  John,  when  the  administration  of  justice 
vas  so  little  reduced,  or  perhaps  reducible,  to  principle.  Immediately 
previously  to  that  period,  the  interference,  or  the  dispensaUons  of 
a  court,  were  in  general  summary,  and  conclpsive ;  but  occa- 
sionally, it  must  have  been  lamented,  that  circum9tance8  were 
often  too  complicated,  and  a  reference  to  floating  opinions  of  the 
day  too  unsafe,  to  warrant  an  expectation  that  fin  adjudication  , 
founded  upon  the  tru^  principles  of  jurisprudepce,  and  recon- 
cileable  with  laws  and  customs  sometimes  insulated,  and  frequently 
opposed  even  with  reference  to  the  same  fficts,  to  each  other, 
could  always  talce  place. 

The  local  establishqient  of  one  central  coivt  soon  drew  around  it 
professors  and  pracUsers  of  law ;  and  from.this  concentration  of  legal- 
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• 

knowledge  the  utmost  bounds  of  the  kingdom  were  to  eiperience 
the  salutary  light  of  jurisprudence  diffusing  itself  with  steadiness 
and  regularity ;  for,  to  the  establishment  of  this  court  is  attributed 
that  also  of  the  inns  of  court.  These  collectively  form  ain  university 
for  the  teaching  and  acquiring  the  principles  and  the  practice  of 
the  law  of  England,  whether  viewed  in  its  more  straightened  limits 
of.  the  common  law,  or  in  its  more  ei^tended  but  less  defined  limits 
of  equity. 

To  the  court  of  Common  Pleas  it  may  become  the  lawyer^  and 
indeed  all  who  benefit  by  tlie  due  administration  of  the  law,  which 
is  the  whole  body  of  the  people  of  England,  to  look  with  reve- 
rential affection ;  to  regard  it  as  the  first  sacred  deposit  of  those 
solid  principles  for  the  regulation  of  civil  rights,  which  now  influence 
judicial  decisions.  To  this  court  our  contentious,  and  perhaps  mu- 
table ancestors  paid  great  homage ;  neither  kings,  nor  parliaments, 
nor  even  legislatures  amidst  their  innovations  or  usurpations  upon  all 
other  authority,  and  upon  the  au^ority  of  each  other,  have  violated 
some  of  its  exclusive  jurisdictions ;  all  certain  alienations  or  dis-> 
positions  of  landed  property  by  forms  on  record,  are  yet  properly 
within  the  original  cognizance  of  this  court,  and  of  this  court  only; 
but  above  all,  it  should  be  remembered,  that  it  is  to  ''  the  critical 
establishment  of  this  principal  court  at  this  particular  juncture  and 
at  that  particular  place,"  we  owe  the  preservation  of  the  com-  *    * 

inon  law  from  the  contagious  influence  of  canonists  and*  civil iat)s  \ 
a  great  and  once  a  powerful  body,  always  the  abettors  and  mostly 
the  allies  of  tyranny  and  superstition,  and  whose  utmost  efforts  were 
then,  although  ultimately  unavailingly,  employed  to  annihilate  it. 

An  inestimable  example  was  also  set  to  the  whole  of  civilized  Eu- 
rope ;  for  in  France,  and  subsequently,  though  somewhat  long  after, 
in  Germany,  were  established  principal  courts  of  justice,  to  be 
held  in  a  certain  pliace,  which  ever  before,  as  in  this  kingdom,  bad 
followed  the  king's  person.  But  roost  of  the  people  of  the  con- 
tinent of  Europe  still  submit  to  remain  the  abject  victims  of  the 
worst  remnants  of  the  feudal  system ;  the  rights  or  rather  the 
M^rongs  of  primogeniture,  inalienable ;  and  above  all  and  worst  of 
alif  governments  not  as  of  oflice  and  duty,  but  as  of  right. 

Common  Pleas  include  all  civil  actions  between  siibject  ^nd  Its  jarudictioq, 
subject,  and  they  are  the  proper  object  of  this  court,  which  is  a 
court  of  record,  and  styled  by  Sir  Edward  Coke,  4  If^t.  ^9,  the 
lock  and  key  of  the  common  law ;  for  herein  only,  can  real  actions, 
that  is,  actions  which  concern  the  right  of  freehold,  or  the  realty 
be  originally  brought,  and  all  other,  or  personal  pleas  between 
Unan  and  man,  are  likewise  here  determined,  though  in  most  of 
them  the  King's  Bench  has  also  a  concurrent  authority. 

The  jurisdiction  of  this  court  extends  throughout  England,  and 
is  exercised,  1.  By  original  writ,  issued  out  of  Chancery,  and 
returnable  in  this  court,  see  title  Original,  special,  C.  P. 
or  a  common  original  in  trespass  quare  clansum  Jr^t,  See  title 
QcARF.  CLAUSUM  FRKGiT.  2.  By  coptas  quute  clausum  fregitf 
Qt^  capias  ad  respondendum,  which  titles  see.  S.  By  attachment 
of  privilege  at  the  suit  of  attornies  and  officers  of  the  cotirt. 
See  title  Attorney,  ante,  4.  By  Bill.  See  title  Bill,  and  the 
other  references  there  made. 
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This  court  may  also  grant  piohibitioQa  to  Eeatrauiy  as  w41  ttm* 
poral  as  ecclesiastical  conrtSf  within  their  proper  boiuids  and  juria- 
dictions ;  this  was  once  doubted,  but  Sir  Edward  Coke  reports 
that  in  H.  2  J*.  I.  it  was  decided  '^  that  for  a  long  time,  and  in 
•  man;  successions  of  reverend  judeea  prohibitions  npon  infonDa- 
tion,  without  aiqr  other  plea  pending,  have  been  granted^  isspea 
tried,  verdicts  and  judgments  given,  upon  demurrer/'  by  the  court 
of  Common  Bench,  and  that  it  was  unanimously  agreec^  to  *'  give 
no  opinion  against  the  jurisdiction  of  the  court  of  Common  Bench 
in  this  case."  The  great  reporter  adds  <'  Et  magna  eU  veriiati  ei 
prevdet:'   l^Rep.  lOg. 

Actions  in  inferior  courts  of  record  may  therefore  be  removed 
into  this  by  writ  of  habeas  corpus  cum  causa,  or  by  writ  of  certio- 
rari \  and  actions,  in  inferior  courts  not  of  record  may  be  removed 
,  by  pone,  toltf  recordari,  accedas  ad  curiam,  or  by  writ  of  false 
judgment,  and  it  was  solemnly  decided  that  this  court  had  a  gene- 
ral jurisdiction  to  grant  writs  of  habeas  corpus  in  all  easels  what* 
soever.  Wood's  Case,  3  fVils.  172;  but  for  error,  or  mistake  of 
the  judges,  error  lies  to  K*  B.  from  C.  P.  at  Westminster,  4  Inst. 
£2 ;  but  errors  lie  not  from  an  inferior  court  to  C.  P.  3  Cammn 
411. 
Of  cases  sent  Cases  out  of  Chancery  sent  to  be  aigued  in  this  court,  cannot 

ftom  cqoity  to         be  set  down  nor  heard  unless  signed  by  a  serjeant.    Vanfan  and 
C.  P.  Wife  V.  Legh,  7  Taunt.  85. 

And  whatever  number  of  parties  there  may  be  to  a  suit  in  equity, 
out  of  which  a  case  is  directed  for  this  court,  the  court  will  h^r 
only  one  counsel  on  behalf  of  each  separate  interest.  Bettiaon  v. 
Bickards,  Id.  105.    2  Marsh.  41$.  S.C. 

A  memorable  instance  of  the  eiercise  of  the  summary  juiisdic« 
tion  of  this  court  may  be  here  mentioned. 

Lieutenant  Frye  of  the  marines  was  in  the  year  174S  sentenced 
to  fifteen  years  imprisonment  by  a  court  martial.  For  this  mon- 
strous sentence  he  brought  an  action  against  the  president  of  the 
court  martial,  and  recovered  «£lOOO  damages. 

^  Influenced  probably  by  observations  made  by  the  judge  who 
tried  the  cause,  the  plaintiff  commenced  actions  against  ^er 
members  of  the  same  court  who  bad  passed  the  sentence,  and  they 
were  arrested  by  capias  C.  P.  at  the  breaking  up  of  the  court 
martial  against  Admiral  Lestock,  of  which  they  had  also  been 
members.  This  court  martial  took  upon  itself  to  pass  some  reso* 
lutions  reflecting  on  Sir  John  WiUes,  C.  J.  C.  P.  which  were  laid 
before  the  king ;  upon  this  the  C.  J.  caused  every  member  of  the 
court  to  be  taken  into  custody,  and  was  proceeding  to  assert  and 
maintain  the  authority  of  his  office,  but  a  written  submission, 
signed  by  all  the  members  of  the  court,  stayed  the  hand  of  insulted 
justice.  The  submission  transmitted  to  the  lord  chief  justice  in 
court  was  ordered  to  be  read  in  open  court,  and  4o  be  registeaed 
in  the  rensemhrancer'iB  office,  and  it  also  appears  in  the  gSMllis  of 
15th  November,  1746.  ^'A  memorial,  observed  by  the  Loid  Chief 
Justice,  to  the  present  aod  future  ages,  that  whoisver  set  .them-^ 
selves  up  in  opposition  to  the  laws,  or  think  theoMelves  above  ibe 
law,  will  in  the  end  find  them^Ives  mtsta^en." 


COHPERUiT  AB  0IBM,  Fi$a  of;  Pit.  Di.)  Form.  MS 

Tlie  Biyle  of  ibe  court  is  tbut  Btated,  viz.  Pleas  al  Wcstminskr  The  style. 
before  Sir  WUliaai  Draper  Best,  kiii|^^  aod  his  oMnpanioiis,  jus- 
lites  of  our  lord  Ike  kiug  of  tbe  Bench,  8lc.  3  C^mm.  37.  Rich. 
C.  P.  Civisp.  Intnd*  pauiuu  G.CP. 

An  allegation  that  an  actioii  was  depending  in  his  majesty's  court 
of-  the  Bench  at  WestnMnster,  is  not  sustained  by  proof  of  a  pltf« 
ries  bill  of  Middlesex,  for  by  such  alleg;ation  the  Common  Bench 
must  be  intended.    Impey  t;.  Taylor,  3  Jf.  4r  <S.  166. 

Hie  judges  who  at  presentpreside  in  this  court  are.  The  Ho-*  The  jodgei. 
nourable  Sir  WilKam  Draper  Siest,  knight,  lord  chief  justice,  tbe 
Honourable  Sir  James  Allan  Park,  koight,  the  Honourable  Sir 
John  Richardson,  knight,  theHooourabk  Sir  William  Burroughs 
knight. 

The  official  establishment  of  the  court  consists  of  the  ctu^os 
breviumf  three  prothonota^,  three  secondaries,  the  clerk  of  the 
judgments,  the  clerk  of  the  dockets,  the  clerk  of  the  reversals^  the 
clerk  of  the  treasury,  the  clerks  of  the  jurats  or  under  clerks  of 
the  treasury,  and  treasury  keeper,  the  filazers,  the  clerk  of  the  war- 
rants, the  clerk  of  tbe  essoigns,  the  clerk  of  the  juiies,  tbe  clerk 
of  the  inrolment  office,  the  clerk  of  the  king's  silver,  the  chirogra- 
|>ber«  the  exigenter,  the  clerk  of  the  outlawries,  tbe  protbonotary 
for  Monmootn,  the  sealer  of  the  writs,  tbe  clerk  of  the  errors,  tbe 
ji^lgea  derka,  tbe  associate  at  mi  priut  in  London  and  Middlesex, 
the  marshal  at  ifist  prius  in  London  and  Middlesex,  the  crier  at 
nisi  prius  in  London  and  Middlesex,  the  cbieif  prodamatof,  the 
four  criers,  the  court  keeper,  the  porter  of  the  court,  tbe  warden 
of  the  Fleet,  the  clerk  of  tbe  P>|Pen  of  tlie  Fleet  prison,  tbe  tip- 
sts^s,  commissioners  for  taking  amdavits,  commissioners  for  taking 
bail,  aitorniea. 

COMPERUrr  AD  DIEM,  Plea  qf. 

Tbe  titk,  meaftiing  defendant  appeared  at  or  on  the  day,  by  which  What 
a  plea  to  n  bail  bond  is  known ;  but  where  the  recognizance  is 
fraudulently  entered  on  tbe  roll,  for  the  purpose  of  defeatii^  an 
Artion  dh  ^  bsfil  bond,  brought  by  the  shenff,  the  court  ordered 
it  ft>%e  taken  off.    See  Leigh  v.  Bartles,  6  Taunt.  167. 

PRACTICAL  DIRECTIONS- 

Tkisjfkas  wnfirassed  onm4d.  tiamp  u^  in  hath>courtSs  deKwered,  not 

Jihd\  fir  if  fihd^  j^d^esU  fmsfi  l»  signed 4is  f ST  to^  Emo- 

sell  ▼•  Cm,  2  Q.  &  A.  992.    1  Chit.  R.  311.  S.  C.  rayicma  no  signaimse  : 

of  coarse,  4kerrfare,  the  issue  nal  liel  recofd,  lie  suck  veevrd,  sMsf  be 

made  up  ^^  the  aOornei^ 

FORM. 

[Owcrl-i  ^  [Term,^.]  No.  L 

'M . ^    ^nd  Hie  aaml ,  by his  attorney,  piea  of  csmftruU 

mt  the  sua  «jf  fooasea  and  .defends  the  wrong  and  injury  when,  4:o.  sd  ikm 

lit     ■<        ^and  sftTa  that  the  said  ■-'  ought  not  to.  have  or 

maintaiii  luki  nforesaia  action  tfaerepf  against  him».  because  he  aays 

tbait  tto  said  : r-r  did  appear  before  the  lord  the  k4ag  before  tlio 

l^g  IWMielf  al  WesUviMtof ,  on  ■     ■        ,  ifx  the  aaid  condilsoii  of 
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above  plea. 


StetQte  18 
C.5. 


COMf^OUNDlNG  PENAL  ACTIONS  ;•  Cases;    ' 

tbe  said  writitig  obligatory  mentioned,  according  to  the  form  and 
effect  of  the  said  conditioA,  as  bj  the  reeofd  of  the  said  appearance* 
remaining  in  the  said  cour^  of  oar  said  lord  &e  king,*  before  the  king 
himself,  at  Westminster  aforesaid,  more  folly  appears ;  and  ihia  the 

said i— f — ,is  ready  to  verify  by.tbe  said  record,  irherefore  he 

prays  jndgment  if  the  aaid  — n-*  ongtt  to  iiavo  or  maintain  hisi 

aforesfiid  action  thereof  minst  bimtf  ^c. 
Seie  title  Nul  tiel  Kecobd. 

COMPOUNDING  PENAL  ACTIONS. 

.By  Stat.  IS'EUz,  c.  5.  s.  3.  made  perpetual  by  stat.  27  ERz^ 
c,  10.  no  common  informer  or  plaintiflf  snail  or  may  compound  or 
agree  with  any  person  that  shall  offend,  or  that  shall  be  surmised 
to  offend  against  any  penal  stati^te,  for  an  offeqce  committed,  *or 
pretended  to  be  committed,  but  after  answer  made  in  court  unto 
tlie  information  or  suit  in  that  behalf  exhibited  or  prosecuted  ;  rtor 
after  answer,  but  by  the  order  or  consent  of  the  court,  in  which 
the  same  information  or  suit  shall  be  depending,  upon  the  pains 
and  penalties  therein  set  down  and  declared,  that  is  to  say,  by  s,  4. 
such  informer  is  on  conviction  to  stand  in  the  {>illory  for  two  hours, 
and  shall  for  ever  be  disabled  from  being  plaintiff  or  informer  in 
9ny  penal  action,  and  fprfeit  10/.  ha(f  to  her  m^esty,  and  half  to 
party  grieved. 

Inis  statute  only  extends  to  the  common  informer,  and  not  to 
the  party  grieved.  1  Salk,  SO;  vide  also  8. 6.  of  the  statute.  Hatch* 
P.C.279. 

The  application  under  this  statute  may,  under  circumstances 
favourable  on  the  part  of  the  defendant,  be  made  even  after  ver- 
dict. ■  Maughan,  q.  t.  v.  Walker,  5  T.  U.  98.  Where  the  poverty 
of  the  defendant  was  alleged,  it  was  allowed,  though  the  defendant 
was  in  execution.  Bradsbaw  i>,  Mottram,  1  Stroi  167*  See  alao 
CrQwder  v.  Wagstaff,  1  B.Sf  P.  18,  where  C.  P.  said,  it  lay  with 
t^e  defendant  to  shew  the  circumstances  which  might  entitle  him 
to  such  an  indulgence. 

Leave  to  compound  is  entirely;  therefore,  discj^tional  with  the 
court  whether  to  grant  it  or  not.    Howell,  q.  t.  v.  Morris,  1  WUs. 

79.  * 

Leave  is  often  refused  or  withheld,  as  in  the  above  case  of 
Crowder  v.  Wagstaff,  and  in  the  case  of  Bellis  o.  Beale^^  M. 
38  G.  III.  cited  1  Tiddf  175,  it  was  refused;  the  action  was 
brought  on  statute  25  G.  IL  c.  56.  for  keeping  a  disorderly  house  | . 
and  where  part  of  the  penalty  was  given  to  the  poor,  the  court  re-f 
fused  leave-.to  compound,  although-  the  overseers  assented,  say- 
ing, that  they  would  not  permit  this  assent  to  be  made,  effiectual,* 
for  that  overseers  were  trustees  for  the  parish,  and  they  could  not 

five  up  the  money.  And  see  Hunson,  q.  L  v.  Sprange,  2  StnUh 
I'  IJMf. 
Where  the  court  give  .leave  to  compound  a  penal  action,  the 
king's  half  of  the  composition,  shall  .b)B  paid  into  the  hands  of  the 
master  of  the  Crown  office  for  the  use.  of  his  m^esty.  Brown  v. 
Bailey,  4  iftirr.  1929-  Wood,  ;.  t.  9.  Ellis  and  Another,  2  Bla^ 
It,  1,154.  but  in  compounding  a  penal  action  on  stat.  £0  G.  III. 
p.  51.  (the  post-horse  act)  whxh  gites  costs  to  the  prosecutor,  the 


COMI^UKDING  PENAL  ACnONS;  Pb.  Di. ;  Vott^.  ;865 

ppoMCtttct  W&8  allowed  ^to  receive  the  defitieot  duties  <not  amouht- 
iiig  to.  40is.)  aod  full  coeta  of  Buit^  though  together  exceeding  the 

.  40t.  paid  to  the  crown.  North,  q.  t.  v,  Smar^  iB.SfP.  51.  and 
by  i2.  jE.  33  G.  III.  ^'  every  rule  to  bedrawn  up  for  compound- 
ing any  ^'  tarn  action,  do  express  that  the  defendant  doth  under- 
take to  pay  the  same,  for  which  the  court  has  given  him  leave  to 
compound  such  action  ;**  of  course  therefore  ^ould  he  not  pay 
such  sum,  the  defendant  will  be  liable  to  an  attachment.  The 
King  V.  Clifton,  5  T.  R.  257. 

Add  where  a  penal  statute  gives  no  costs,  but  the  action  is  com<« 
pounded  by  paymg  equal  moieties  to  the  king  and  to  the  plaintiff, 
and  also  c6sts  to  (he  plaintiff,  the  king  shall  have  half  the  costs 
also.    Lee  v.  Cass,  2  Taunt.  213. 

And  the  court  will  not  stay  proceedings  in  a  penal  action  brought 

' '  on  Stat.  54  G.  III.  c.  6.  until  after  declaration  be  delivered,  or  its 
otherwise  appearing  that  the  action  is  brought  on  that  statute. 
Wrigjit.  q.  U  v.  Uoyd,  Clerk,  5  TaunL  304.  See  also  Wright,  j..  t, 
v.Whalley,  clerk,  Xd.  395.  nor  after  he  obtained  leave  to  com- 
pound before  that  statute  passed.  Wright,  g.  t.  v. — r-.  clerk. 
6Taunt.306.  . 

* 

PRACTICAL  DIRECTIONS- 

The  plamHff^s  attommf  makei  theappHcation  on  an  affidami.    Skti 

Form  subjoined,  tokich  Utobe  given  to  council  with  instructions  entitled 

in  the  cause,  **  To  move  for  leave  to  compound,**  and  the  rule  is  ifiereupon 

made;  but  previously  Id  iU  being  drawn  up,  the  kina*s  m(nety  must  be 

paid  by  the  defendant  into  the  hands  of  thfi  master  of  the  Crown-^Office; 

or  if  the  action  be  in  C  P.  into  the  hands  of  one  of  the  prothonotaries, 

for  his  maje^g's  use;  and  it  seems  that  wMre  entitled  to^a  part  of  the 

,  penalty  y  the  consent  of  the  crown  must  be  signified  through  the  medium 

^  of  a  king*s  counsel.    Sheldon^  q.  t  v.  Mumford^  6  Taunt.  2G8. 

FORM, 

.    (douTi.)  (Title  Cause.) 

■  of  -^— .,  plaintiff  above  named,  iaaketh  oath 

and  saith,  that  this  action  is  brought  fof  the  recovery  of  a  certain  pe- 
nalty {or  penalties  as  the  ease  may  be)  amounting  to  the  sum  of  £ — ^, 
sarmised  to  have  been  incurred  by  the  defendant  above  named,  upron 
and  by  Tirtne  of  an  act  of  parliament  mada  and  passed  in,  &c«  inti- 
tuled, &c,  (here  the  affidavit  must  mention  the  stage  of  the  action,  as  to 
whether  it  be  before  or  after  declaration, plea,  issnCy  or  verdict ;  if  before 
declaration  he  may  say,  **  but  this  deponent  hath  not  as  yet  declared  in 
the  said  actionV'  if  after  declaration,  and  before  plea,  he  may  say, "  and 
this  deponent  hath  filed  a  declaration  in  the  said  action  against  the 
defendant,  ittt  who  hath  not  as  yet  pleaded  thereto,''  &c.  &c.)  And 
this  deponent  futther  saith,  that  it  hath  been  agreed  between  this 
deponent  and  the  said  defendant,  that  an  application  should  be  made 
td  this  honorable  court  by  aiid  on  the  behalf  of  this  deponent  and  the 
said  defendant  for  leave  to  compound  the  said  action,  upon  tiie  said 
defendant's  paying  the  sum  of.  jfe  ■  ■  ■■  (half  tk^  composition)  to  our 
lord  the  now  king,  and  the  sum  of  £^-^  to  this  deponent ;  together 
with  the  costs  of  this  action,  and  of  the-prefiaat  application,  to  bo 
taxed,  by  the  proper  ofiioer  (whatever  is  the  agreement-  between  the 
,  part iei  should,  be  kere  stated) :  And  i\ds  deponent  further-  saith  that 


CONCILIUM  OR  CONSILIUM  (  Pn.  Di. 

mlmi  »  uhwo  itatod  lo>e  &•  iigreiMMiit  bthreen  *i«  4ep«letft  Imd 
the  Mod  defeiidattty  rospoetiBg  tlie  eompovnding  1k«  said  mctton.  eon-* 
laiBs  wbolly  and  troly  tke  tarmB  vpoti  which  Ihw  aotioii  k  inteiided  to 
1)0  oo9»|^o«iidad  by  theai :  Jiad  ibia  depaoent  aaith  that  lie  hatk  not, 
nor  hath  nor  hare  any  oAv  peiacm  or  peraana  for  his  mae,  leaaired 
any  stun  or  siuDg  of  no^ey  whataver  far  or  pa  aoaowt  of  coanyomd- 
ing  the  said  action,  nor  u  nor  9re  at^y  other  peraon  or  paraooa  by^his 
order^  or  by  bis  appointment,  or  for  his  use,  or  for  the  nae  of  any 
other  person  or  persons  to  his  knowledge,  or  with  his  privity  and  con- 
sent, at  anytime  or  times,  hereafter  to  bare  or  receire  for  and  on 
account  of  co|npoundi%,  the  said  action,  more  than  the  aforesaid 
aum  of   '£  ^  and  the  costS|   to  be  taxed  as  abore  men- 

tioned. 

Sworn  {Siffned.) 

COMPULSIVE  CLAUSES  IN  LORD'S  ACT.  See  tiUe  In- 
soLTKNT  Debtor, 

COMPUTE.  Btference  to  eompnte.  See  titles  Bilii  of  Ex- 
<;han6b  and  PaoMissoEt  Notb*  BaND.  Coybmamt. 
Lbabb.    Rbnt* 

CONCILIUM  on  CONSILIUM.    DUi  conciliu 
What*  A  day  allowed  for  one  accusQid  to  make  bis  defence;  an  imparl- 

,ance,  4  Qomm,  356,  n. 

The  moving  for  a  concitium  is  a  proceeding  in  the  cause  ao^ 
fident  to  save  a  term's  notice.    Bland  v.  Darky,  3  T.  !{•  530, 
See  title  Demubbb^,  jlrgument  of. 

PRACTICAL  DIRECTIONS,  KU. 

Demurrer  being  joined,  obtain  a  roU;  enier  ^  warranh  <^  atiomey, 
and  abo  coptfthe  whole  demurrer  book  thereon.  The  entry  is  to  be  wuide 
eaof  the  term  in  which  the  booh  is  deHoered,  Having  entered  the  plead- 
ings with  the  clerk  of  the  dockets,  and  docketed  the  roO,  he  will  mark  the 
same.    See  title  Dogget,  Doqobxtiho  thb  Roll. 

Indorse  court,  cause,  ^c,  on  an  instruction  paper  or  brief,  afso  **  to 
move  for  a  consilinm/'  Gice  same  to  cowuet  He  signs  the  moHem^ 
paper  or  brief:  fee  10«.  6d.  The  roll  aiid  motion  paper  are  then  to  j^ 
taken  to  the  clerk  of  the  papers;  he  marks  the  roll  **  read,"  the  mUioH 
paper  is  also  to  be  signed  by  him,  and  the  clerk  of  the  ruks  thereapoi^ 
draws  up  thendefor  the  consilium,  which  is  a  four  day  rule  ;  pay  Qc.  0cf, 
Bamng  obtained  this  ruk,  carry  same  to  the  clerk  of  the  papers  ^  ike 
demurrer  is  by  him  entered  for  argument;  pay  Is.  and  as  soon  as  amy  b^ 
serve  copy  of  rule  on  the  opposite  attorn^.  The  authority  against  the 
mcessity  oftkis  service,  and  that  it  is  the  difendagifs  duty  to  search,  vix^ 
Forbes  v.  Lord  Middleton,  2  Str.  1242,  also  Harris  T.  WhUeckurck, 
1  Chit  R.  718,  is  express.  And  an  erroneous  copy,  where  no  argument  is 
intended,  is  to  be  considered  as  no  copy,  id.  ib. ;  but  Mr.  Inipey«  page  355, 
says,  *'  I  have  asked  the  master,  woo  says  that  the  rule  ought  to  be  served 
where  there  is  a  real  demurrer,^  and  see  R.  M.  30  G.  IL  to  this  effect. 

It  may  be  remarked  tkat  either  party  may  move  for  the  conaiUum* 

PRACnCAt  DIRECTIONS,  C.  ?. 

7%ese  are  nearhf  Ae  same,  but  not  quite. 

The  pfoeeeHngs  as  ekove  being  entered  an  Me  raff,  are  doeteted  at  Aa 
ft^^^ioi^iaries;  pay  %d.  per  sheet.  Take  care  tkat  the  rott  be  in  vmsri  mi 
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ike  Atg  &f  ihefnotioH  f&r  f^e  oonafRam,  and  en  fke  mjemUU  handing 
the  moHan  paper  to  the  Mectmdaty,  he  mUmark  the  roUmsvmdin  eemri; 
dmw  lip  the  rnk  4a  the  teoemdary^i ;  eerve  ^sopy.  Tke  demmrrer  is  «ef 
down  for  argument  with  the  secondary;  pay  1«. 

CONFESSION.    See  title  Cognovit,  Judgment  by. 

CONSOLIDATION  RULE. 

A  rule  for  the  consolidatioti  rf  actions  is  a  proceeding  for  the  WbiuU 
purpose  of  preventing  the  expence  attending  the  prosecution  of 
several  actions  depending  upon  precisely  the  same  facts,  and  to  be 
deieruioed  upon  precisely  the  same  general  principles  of  law. 

The  introduction  of  the  practice  in  insurance  causes  is  attrilNrted 
to  Lord  Mansfield;  and  so  justly  tenucious  of  its  oorftinaance  are 
the  courts,  ihat  if  the  plaintiff  urill  not  consent  to  a  mle  for  this 
purpose,  they  will  grant  imparlances  in  all  the  actions  but  one^  till 
the  plaiirtiff  have  an  opportunity  of  proceeding  to  trial  in  that 
wfion.  Parke's  Imur.  Introd.  Brown  v.  Newnham,  E.  «5  G.  III. 
1  TkU,  6S6 ;  but  if  the  plaintiff  cot»et»t  to  the  appiictftion  for  TIm  tenas.^ 
the  nAe,  the  defendants  must  vgree  to  admit  tfie  policy,  ftnd  pro* 
'ducettnd^ve  copies  of  booka  and  papers,  and  must  also  wMler- 
take  not  to  file  a  bill  in  equity,  or  l>riBg  a  wntt)f  error. 

But  a  declaration,  containing  98  counts  upon  as  many  promissory 
notes  for  1/.  each  cannot  be  consolidated  into  one  count ;  but  a 
rale  was  inade  for  striking  out  all  l9ie  counts  but  one,  and  giving 
the  notes  in  evidence  under  the  account  stated.  Carmach  v.  Guih 
dry,  1  Chit.  R.  709. 

But  if  the  court  open  a  consoltd^on  role^  and  try  n  second  Teiais  mi  e^fte^ 
cause,  they  will  extend  to  the  second  trial  afl  such  teniie  mode  ^  *■'•* 
compulsory -on  the  party  successful  in  the  first  cause,  as  we  requi- 
site for  attaining  the  merits.    Cohen  v.  Bnlkeley,  5  Tamt.  I6§. 

Hie  same  practice  of  consolidating  actions  is  adopted  where  on  wherein  other 
gectment  there  are  two  or  more  actions  on  the  demise  of  the  same  canes  adopted. 
^    lessor  xrf  the  plaintiff  for  the  same  premises.     Doe,  d.  Ptekeney 
V.  Catan,  Imp.  K.  B.791.    Same  v.  Freeman,  Setl.2^. 

When  a  consolidation  rule  has  been  entered  into,  though  fresh  The  like, 
evidence  be  discovered,  the  court  will  not  permit  the  plaint^  lo  try 
the  other  actions.    Pnllen  t;.  Parry,  1  Chit.  £.  709-  n. 

The  riile  was  denied  where  three  actions  were  'brought  on  three  Where  denied. 
notes  of  hand  due  at  cBfferent  times ;  Mussenden  t^.O'Hara,  Tidd, 
635  ;  also  in  trespass  agamst  several  defendants,  Bayley  «.  Raby, 
I  'Str.  420 ;  and  the  reason  asrigned  by  die  court  was,  that  by  so 
doing,  the  defendants  wouM  be  deprived  of -^ach  efhcrVrlestinioiiy. 
But  now  it  seems  otherwise;  for  two  actions  for  trespass  on  the 
same  premises  at  different  times -were  consolidated,  and  the  plaintiff 
-oonpeliBd  lo  pay  die  costs.    Anon.  1  Chit*  £.  709.  iL 

A  consolidation  rule  was  set  aside  on  the  ground  of  the  absence  When  let  aside, 
of  a  martexial  witness  «t  die  Irial,  on  brangiog  the  money  into  court. 
Id.  7)0»ii. 

But  it  wne  dknied  in  actioBs  for  hnkarjM  Beedam  .v.  Psm4 
1  Shnith  R.  412S. 

So  also  in  feigned  issves  under  am  tnslosnre  not,  ^wbc«e  the 
parties,  bating  t;onflieting  interests^  saed  4n 'different  oopM  and  by 
different  attorniest  Cranmer  v.  Pennington',  5  Taut^tn  l67* 
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the  mle,  and 
commences  an- 
other. 

Where  pbilntMr 
not  allowed  cosU* 


CONSOLIDATION  RULE  *  Cases  ;  Pb.  Di. 

But'thougfa  the  defendant  consent  to  abide  bj  the  TerdicI  that 
shall  be  given  in  the  one  cause,  yet  it  must  be  sudi  a  verdict  as  the 
cofirt  may  think  ought  to  stand  oii  a  final  determination.  Hodsbn 
V.  Richardson,  3  Burr.  1477. 

When  a  consolidation  rule  has  been  entered  into,  though  frerii 
evidence  is  discovered,  the  court  will  not  permit  the  plaintiff  to  try 
the  other  actions.     Pullen  t.  Parry;  1  Chit:  R.  709.  o. 

•Where  several  caQses  are  consolidated,  if  a  writ  of  error  he 
issued  in  the  cause  tried,  and  execution  taken  out  for  want  of  bail 
iii.  error  being  duly  put  in,  and  the  writs  of  error  be  issued  in  the 
biher  causes^  and  bail  duly  p|it  in,  execution  in  those  causes,  is 
thereby  stayed,  for  the  consohdation  roll  only  relates  to  the  verdict, 
i^ylwine  v*  Favine,  2  N.  jR.  430. 

And  where  the  defendant  having  entered  ulio  a  consolidation 
rule,  and  the  plaintiff  obtained  a  verdict  on  thtf  cause  tried,  which 
Iras  aflerwai:ds  turned  into  a  special  verdict  to  enable  the  defendant 
to  remove  it  by  a  writ  of  error  to  K.  B.,  which  was  done,  and  bail 
regularly  put  in,  this  court  stayed  execution  in  the  action  against 
the  defendant  till  the  determination  of  the  writ  of  error  had  been 
known,  dn  his  giving  securityto  be  bound  by  the  judgment  of  K«  B. 
Oill  V.  Hinkley,  1  /.  £.  Moore,  79.. 

If  a  plaintiff  discontinue  an  action  stayed  in  anodier  court  by  a 
consolidation  rule,  and  conunence  an  action  against  the  same  de- 
fendant for  the  same  cause  in  this  courts  the  court  will  stay  pro- 
ceedings until  after  the  trial  of  the  cause  mentioned  io  the  conso- 
lidation rule.    Parkin  v.  Scott,  1  Taunt.  565. 

Where  the  defendants  in  several  actions  paid  money  into  court, 

which  the  plaintiff  took  out  without  taxing  the  costs  at  that  time, 

.;  and  after  the  domnon  consolidation  rule  being  made,  the  plaintiff 

was  ngosiiited  in  the  action  that  was  tried;  it  was  faeld  that  hems 

not  entitled  to  the  costs  in  any  of  the  actions  op  to  the  time  of 

'  the  paying  money  into  court.    Burstall  v*  Homer,-  7  jT.  fi.  372* 

But  in  Twemlow  v.  Brock,  2  Taunt.  36 1,  it  was  held  that  the 
plaintiff*  was  entitled  to  the  costs  in  the  short  causes  4ip  to 'die 
time  of  paying  the  money  into  courts 

And  in  actions  upon  a  policy  of  assurance  against  sereral  under- 
writers, where  the  parties  had  not  entered  into  a  consolidation  rule, 
the  attorney  for  the  plaintiff  made  out  a  full  brief  in  one  cause, 
but  only  a  short  statement  in  the  rest ;  and  the  master  on  taxation 
having  allowed  for  full  brief  in  all  the  causes,  the  court  of  K.  B. 
made  a  rule  for  him  to  review  his  taxation.  Martineau  v.  Barnes 
.  and  Others,  H.  83  G»  IIL  K.B.  lTidd,6Sl[. 

PRACTICAL  BIRECtlONS. 

The  mk  U  obtained  in  term  time  hy  a  motion Jor  a  rule  nisi;  ta  ffa- 
tation  by  a  iummcm  to  shew  came.  Motion  paper ^  on  which  it 
written  the  titlee  of  the  eeteral  cawes,  is  aba  indorsed^  **  To  move 
for  a  rule  to  shew  cause  why  the  within  actions  should  not  be'  cornoU" 
dated.''  Hie  uamal  afldavit  of  senriee  is  of  cdune  necessary  on  inmng 
to  make  a  rule  absolute^  or  for  Maining  order  in  vacation.  *  The  rule 
is  made  absoiuiei  at  cirder  ts  mdde  upon  the  terms  above  menHmed: 
(If  necessary,  see  titles  Motion,  Summons)  but  all  motions,'  ruks, 
siMHRMtsMi  mi  ordere  nms^  be  paid  for  9fparately^ 


CX)NSTABLE  AND  HEADBOROUOH;  Cases.  «09 


&  tamof  verdict  far  tkepluwi^im  the  one  camte,  the  ee$t$  are  tmeed 
iof  eomrte;  ami  if  lAe  defendamt'i  att&mey  wiU  atteml  the  nuttter  or  pro- 
thtmotary,  the  costs  in  the  other  causes  aluK  These,  with  the  fiebts,  must 
bepaidx  h^  if  the  defendant's  attorney  will  not  a^tendf  application 
must  be  made  to  the  court  on  an  affidavit  <f  the  facts  (one  pffidavit  stamp 
wiO  be  sufficient)  for  leave  to  enter  up  the  judgment  and  take  out  execu- 
tion thereon ;  also  that  the  master  or  ptothonotary  may  tax  the  costs  in 
all  the  causes,  and  that  the  defendants  may  pay  the  costs  of  the  applica- 
tion also  to  be  tated.  Counsel  or  serjeanfs  fee  discretional.  The  rules 
ore  to  be  drawn  up,  and  copies  served.  On  non-compliance  thei-ewith, 
judgment  m  each  action  i$tobe  signed,  and  execution  issued  tH  the  usual 

maimer^ 

« 

CONSTABLE  AND  HEADBOROUGH. 

By  statato  24  G.  II.  c.  44.  s.  6.  no  action  shall  be  brought  statnte  u  0.  IL 
againat  any  constable*  headboroogh,  or  other  officer,  or  against  any  e.  44.«.«. 

•  person  acting  by  his  orders  and  in  his  aid,  for  any  thii^  done  in  •  ^  * 
^bedienoe  to  any  warrant  under  the  hand  or  seal  of  any  justice  of 

Ibe  ptece,  until  demand  made  or   left  at  .the  usual  place  of  his 
'    abode  by  the  party  intendbg  to  bring  such  action^  or  by  his  attor- 
ney or  agent,  in  writing,  signed  by  the  party  demanding  the  same, 
of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath  been 

•  refused  or  neglected  for  six  days  after  such  demand ;  and  in  case, 

•  after,  such  demand  and  compliance  therewith,   any  action*  shall 
'    be  brought  against  such  constable.  Sec.  without  making  the  justice 

who  signed  or  sealed  the  said  warrant  defendant ;  that  on  pro- 
ducing and  proving  such  warrant  at  the  trial  of  such  action  the 
jury  £all  give  their  TSrdict  for  the  defendant,  notwithstanding  any 
defect  of  jurisdiction  in  such  justice;  and  if  such  action  be  brought 
Jointly  against  such  justice,  and  also  against  such  constable,  &c. 
then,  on  proof  of  such  warrant,  the  jury  shall  find  for  such  oon- 
atable,  &c.  notwithstanding  such  defect  of  jurisdiction  as  afore- 
said ;  and  if  the  verdict  shall  be  given  agiunst  the  justice  in  such 
case,  tiie  plaintiff  shall  recover  his  costs  against  him,  to  be  taxed  in  * 
such  manner  by  the  proper  officer  as  to  include  such  costs  as  the 
plaintiff  is  liable  to  pay  to  the  defendant  for  %vhom  such  verdict 
ahall  be  found. 

The  words  of  the  statute  are  not  only  in  favour  of  the  con-  oifkc«rs  within 
stable,  &c.  but  also  in  that  of  other  officer,  or  any  person  acting  the  statute^  • 

•  by  bis  order,  &c»;  and,  therefore,  it  was  held,  that  if  an  officer  (in 

.  Ihia  case  a  police  officer)  seize  goods  in  obedience  to  the  warrant  of 
a  magistrate,  whether  that  warrant  be  legal  or  not^  he'canno|  be  sued 
until  a  previous  demand  be  made  of  a  copy  of  it.  Price  v.  Mes- 
senger, 2  B.  4r  P-  1^8.  A  constable  executing  the  warrant  of 
a  justice  of  peace,  if  sued  in  trespass  without  the  magistrate, 
b  within  the  protection  of  the  statute  and  entitled  to  a  verdict  on 
proof  of  such  warrant,  having  first  complied  with  the  plauitiff's 

'  demand  of  a  perusal  and  copy  of  it  before  the  action  brought, 
though  not  within  six  days  after  such  demand,  as  the  act  directs. 
Jones,  t?.  Vaughan,  5  East ^  445. 

And  some  constables,  under  a  warrant  to  search  a  hou^e.for 
black  cloth  which  had  been  stolen,  finding  no  black  cloth,  took 
cloth  of  other  colours  and  carried  it  before  a  magistrate^  refusing 
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CONSTABLE  AND  HEADBORODGH ;  J4>]ims« 

at  the  sane  time  to  tM  tke  mrnner  of  ike  hom^e  aeewAed  vAelber 
they  had  any  warratit  or  ho :  Held,  that  they  urere  withia  4he  |»re* 
tecttoti  of  the  statute  £4  G.  II.  c.  44,  and  that  an  actiao  agaimt 
them  ought  to  have  been  comtnenced  tntfahl  six  months  after  the 
grievance  complained  of.     Smith  o.  IViltsbire,  ft  B.i^  B.  619. 

But  replevin  is  not  an  action  within  the  statute.  Fletcher  v. 
Wilkins,  6  Easif  283.  Nor  is  the  officer  within  the  protection  oF 
the  statute,  if  the  act  committed  by  him  were  not  in  obedience  to 
the  warrant ;  for  where  defendants,  in  order  to  levy  a  poor's  rate 
tinder  a  distress  granted  by  two  magistrates,  broke  and  entered  the 
house,  and  broke  the  windows,  &c.  it  was  held  that  they  might  be* 
sned  in  trespass  without  a  previous  demand  of  the  perusal  and  copy 
of  the  warrant.  Bell  d.  Oakley  and  eight  others^  2  If .  ^  S. 
S59. 

Cases  have  also  occurred  where  it  was  decided  that  ih^  afieers 
were  not  within  the  proteclien  intended  by  the  slatate ;  as  ^vhele  a 
horsholder  took  •upon  himself  lo  exeoota  oat  of  his  09m  baadred 
a  Warrant  directed  to  *lhe  comflabk  of  another  himdred  by  naAie; 
and  -**  to  aH  other  officers  'of  die  peace  in  the  ooaacy  of  Kaat.'' 
Bhtcher  v.  Kemp,  1  H.  BL  15,  n.  Aba  where  gaoda  weve  dis- 
trained under  a  warrant  granted  hj  «  iastice  df  peace  for  Ken^  dir 
rected  to*  the  constaMes  of  a  certain  mstrict  iii4bat  oauaty,  if  it  be 
fact  that  the  warrant  was  executed  within  fte  jiirisdiGtian  of  the 
Cinque  Ports,  and  not  in  the  county  of  Kent,  •thaconataUeawho 
executed  it  liiay  be  sued  in  trespass,  without  the-  magialrate  hewing 
made  a  defetadant,  as  is  reqinred  by  the  stbave  slatale. 

The  statute  is'  limited  to  trespass  and  tart,  in  an  action  for 
money  had  and  received  against  ah  olficer  who  had  levied  on  a  con- 
viction by  A  magistrate  subsequently  quashed,  a  demand  of  a  copy 
of  the  warrant  was  held  unnecessary.     Bid*  N,  P.  £4. 

Where  a  constable,  having  a  aiagiatrate's  watrant  of  ^Uatmss-  to 
levy  a  church-rate  under  the  statute  55  G.  111.  c.  127*  bfohetbe 
door  of  plaintiff  and  entered  his  house:  Held,  that  although  he 
f bisreby  executed  his  authority,  yet  that  no  fiction  Could  be*main- 
tained  after  the  expiration  of  three  calendar  months.  1  B.bfA. 
227. 

If  the  plaintiff's  attorney  make  oat  two  papers  precisely  similar, 
purporting  to  be  demanda  of  copy  pursuant  to  the  statute,  and  itgn 
both  for  his  cKent,  and  then  deliver  one  to  the  defendant,  the  oilier 
will  be  sufficient  evidence  at  the  trial.  Jory  v.  Orchard,  £  B.  ^T'-P* 
39*    Sec  titles  CHVftcHWARDBNS.     CosTs. 


FORM. 


Mr. 


No.  1.  According  to  the  form  of  the  statute  in  snch  case  made  and  pro* 

y«rm  of  a  de-      vided,  I,  as  attorney  for  Mr. ,  and  by  his  direction,  do 

!I!?lf  /  ]J!nII1!f  ^*'«^y  demand  of  you  the  perusal  and  copy  of  the  warrant,*  under 

t"e  jiAnt  n"2der  f "^  ^^  virtue  of  which  yen  did  on  the  -1^^ day  of 

the  statute.  last,  seiae  and  Uke  {here  briefly  deicribe  the  things)  being  the  goods 

and  chattels  of  the  said  (^  if  the  pentm  toere  tufM 

into  euBiodfy,  soy,)  into  custody  the  said ,  and  convey  him 

before  ,  esquire,  one  of  his  majesty's  juatices  in  the  oomibis- 


sioB  of  Ae  pence;  M'ltBd  for  the  oount^  of  -■■/  "-.'    DUted  this 
ef ,.iw .-     .  '  .      '    . 

Yonr's,  &c. 
To  Mr. 


attorney  for  the  taid 


Maaa«Mii*> 


Ij^  ike  peniy  tbeit  committed  to,  nnd  Mnfined  in  gao!^  and  H  he 
iniended  to  cennnMce  tm-ttttien  agnimt  the-  gtMier  abo^  iopg 
ihe  mboviB  demtikd  of  4ke 'Wmrraht  domt  16  tAe  otlmtlf;  « 
tkenomg 


I 


-'^--' of  qoMAiitaMBfc  and  detnioeri  bj  Tirtne  of  .v)iieh  yon  re^   .      Mo.  Jft«-  « 

coired  into  jrpiir  c«flt#dj  the  perton-  o(  U&e  sajd         ■     »  oa  the  -r^  Demand  of  pc< 

day  ofi.— -: :---  li^t,  ana  ^^A^  detained  the  person. of.  the  Mid  ^^^9  Ac.  of 

7^.  for  the  apace  of  '    '  »      daya  immediateiy  foUowiog*.    Dieted  i*®^*""* 

this day  of r- 182— . 

Year's,  &c. 
ToMr.— ^ — 


attorney  for  the  said 


CONSULTATION.    Writ  ofCSniuUoiion.     *  '     /' 

Statute  24  £.  I.  recites  that  ecclesiastical  judges  1iave  often  anr^*  lt8orighiaiul4iBe« 
ceased  to  proceed  in  causes  moved  before  them  by  force' of  4be  Statute  t4  E.  !• 
king's  writ  of  proliibition,  in  cases  where  remedy  could  riot  be 
given  to  complainants  in  the  king's  court  by  any  writ  out  of  cUan-> 
eery*  because  that  such  j^aintiffs  were  deferred  of  their  right  and 
remedy  in  both  courts^  as  well  temporal  as  spiritual^  to  their  gfeat 
damages,  like  as  the  Icing  hath  been  advertised  by  the  grievous 
c<>mplaint  6f  his*  subjects ;  the  statute  then  enacts,  that  where  ec- 
clesiastical judges  do  surcease  irf  the  aforesaid  cases  by  the  king's 
prohibition  directed  unto  them,  that  tb6  cfhancdlor  or  the  chief 
justice  of  our  lord  the  king  for  the  time  beirig,   upon  si^ht  of  the  • 
libel  of  (he  same  matter,  at  the  in^tante  of  the  plaintiff,  if  they 
cdn  see  tliat  the  case  cannot  be  redeemed  by  any  writ  out  of  the 
chancery,  but  that  the  spiiitual  court  ought  to  determine  the  mat- 
ters, shall  write  to  the  ecclesiastical  judges  before  whom  the  cduse 
Was  first  moved,  that  they  j^roceed  therein,  notwithstanding  the 
kingfs  prohibition  directed  to  tbem  before. 

The  prohibition  is  granted  00  suggestion  of  the  party  that 'the 
citise  is  wrongfoUy  entertained  in  the  ecclesiastical  cotirt. 

In  a  tithe  cause,  where  prohibition  to  the  ec^clesiastical  court  ^*'*t?JR?"^ 
has^  been  granted,  the  statute  2  &  S  Mw.  VI.  c.  13.  5.  14.  and  c."is.l.if 
which  has  been  construed  to  extend  to  smafl  tithes  as  well  as  to  ^ 
great,  Foy  H.  Lister,  SLJ.  Raj/m.  1172.  enacts,  that ''  in  case  the 
stiggtslion  be  not  proved  true  by  two  sufficient  witnesses  at  the 
least  in  the  court  where  the  prohibition  shall  be  granted,  within  six 
moiiths  (calendar,*  not  lunar  months,  S.  C.  uhi  supra)  after  it  is'  so 
granted  and  awarded,  then  the  party  who  is  hindered  of  his  snrt  in 
Uie  ecclesiastical  couri  by  such  prohibition  shell,  upon  his  request 
and  suit,  without  delay,  have  a  consultation  granted  in  the  siime 
case  in  the  court  where  the  prohibition  was  \  granted,  and  shall  iAoo 
recover  doiible  costs  and  damages  against  \|lhe  party  that  pursued 
the  prohibition,  to  be  assigned  or  assessed  by  (he  court  where  the 
consultation  shall '  be  granted.*' 

A  A  2 


S72  CONSULTATION,  ftrrit  of  Comuhationr  ChBtt. 

Import  of  the  The  title  6f  the  writ  of  consultation  ioiports  this,  that  the  court 

^'^^  ought,  upon  consultation,  to  award  it.     Nicholas  Fuller's  esse, 

12  Co.  44. 
Donbtral  where  Mr.  Tidd,  vol.  ii.  page  960,  to  shew  that  it  is  doubtful  whether 

it  now  Itoi.  consultation  lies  on  the  statute  2  Si  S  Ed.  VI.  c.  13.  s.  14.  cites 

Salter  v.  Greenaway,  T.  22  G.  III.;  and  referring  to  what  fell 
from  Buller,  J*,  in  the  same  case,  adds,  that  if  the  six  moodis  be 
understood  to  relate  to  the  trial  only,  it  must  be  with  some  kti* 
tude,  as  in  the  case  of  suits  in  the  northern  counlies«  or  of  probi- 
bitioQ  issuing  in  Trinity  term. 
WhcftM  teats/   •        If  a  prohibition  were   granted  without  the  party -having  hsd 

tiocioe  to  contradict  it,  the  court  would  not  compel  him  to  appesr 
and  idead  thereto,  as  is  the  usual  coorseio  such  caaea«  but  upon 
motion  would  grtot  a  consultation.  In  citing  this  case,  Mr.  Cromp- 
ton  states  it  to  be  a  condition  for  granting  the  consnltatiooy  that  no 
cause  for  the  prohibitioa  must  exist.  South  v.  Execvlora  of  Poyn* 
dieill,  Cro.  Cflr.  97. 

So,  after  k  prohibition  granted,  if  upon  trial  the  matter  be  fooad 
for  the  defendant  generally^  a  consultation  shall  ^o. 
^     .  _  . .  .  .  So  if  the  matter  found  for  the  defendant  viary  m  words,  but  not 

in  substance,  firom  the  suggestion. 

So  if  tjfere  be  a  n^aterial  variance  between  the  suggestion  for  a 
prohibition^  and  the  libel  in  the  spiritual  court,  there  oug^t  to  be 
consultation;  for  the  prohibition  ought  to  be  founded  upon  the 
.    libel.    Hutton  v*  Barnes,  Yelv.  79* 

So  if  tliere  be  a  variance  in  quantity.  Id.  ib. 
So  after  a  prohibition  granted,  if  it  appear  that  the  spiritosl 
court  has  conusante  for  part,  a  consultation  shall  go  quoad.    Mi- 
chohs  Fuller's  case,  12  Co.  44. 

No  consultation  can  be  granted  out  of  term  even  by  all  the 
.     judges ;  nor  by  any  of  diem  within  the  term  out  of  court,  id. 

In  ^ind  v.  The  Bishop  of  Chester,  Cro.  Car.  237*  it  was  ruled 
that  after  a  declaration  in  prohibition,  a  writ  of  consultation  should 
,     not  be  granted  upon  motion  before  plea  or  demurrer. 

Nor  where  a  verdict  is  found  for  the  defendant,  if  it  appear  upon 
the  whole  matter  that  the  spiritual  court  has  no  conusance^  Berrie's 
.     cBae,  Hob.  19^.  2,Rol.  320, 1.6.  15. 

So  if  the  suggestion  were  of  unity  ratione  cujui,  he  aball  be  dis- 
f  •  ,    .    charged,  and  a  verdict  find  that  he  shall  not  be  dischaiged  ratione 

inde,  though  it  be  against  the  plaititiflT,  yet  being  impertinent,  for 
the  fiict  to.  be  tried  was,  whether  there  were  a  unity,  &c.  a  con- 
sultation does  not  go,  2  Rol.  320.  I.  35.  Priddle  and  Napper's 
case,  11  Co.  15.  1. 

So  though  there  be  an  immaterial  variance  between  tbeauggei- 
.  tio^  and  the  libel,  a  consultation  does  not  go«     Hutton  v.  Banes, 

[     Yelv.79^ 

So  if  the  suggestion  vary  in  quatitity  ffonl  the  libel,  if  it  be 
.  conformable  .  to  the  copy  of  the,  libel  delivered  by  the  spiritosl 
,     court,  this  variaoce  shall  not  be  a  g^ound  for  a  Consultation^  2  Rot* 
.   .340.  1.45.  •    . 

!  .  So  if  a  modus  be  not  proved  as  laid  by  flie  plaintiff  in  a  suit  in 
prohibition,  there  must  be  a  verdict  for  the  defendant.  But  if  any 
modus  be  found,  though  different'  from  that  laid,  that  is  a  ground 
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for  the  court  to  refuse  a  conaultatibn.    Brock  t.  Richardson,' 
IT.  11.427.  ; 

It  would  be  extending  this  title  too  much  to  add  notes  of  those 
casea  in  this  place,  where  or  where  not  other  or  second  prohibitions 
have  been  granted  after  a  consultation,  but  some  will  be  found 
under  title  Prohibition. 

PRACTICAL  DIRECTIONS.  ; 

ThiM  proceeding,  though  not  obsolete,  is  vnfrequemt.  J%e  writ  of  coni"' 
suUatum  is  granted  only  upon  motion  ;  for  an  affidavit  of  the  gromndM 
upon  which  it  is  moved,  seems  to  be  necessary ;  but  whether  it  be  a  ruk 
nisi  mag  depend  mpon  the  period  of  the  cause  at  icAtcA  appUeatien  is  made 
for  the  consultation.  Where  on  the  trial  of  t/te  prohibitum  a  verdict  ^ 
shall  have  been  found  for  the  plaintiff,  the  rule  is,,  I  beReve,  absobUe  in 
the  first  instance ;  being  very  m^ch  in  the  nature  of  a  rule  for  judgment,^  « 

an  affidavit  of  the  service  of  a  notice  of  the  motion  mag  be  made  and, 
produced  on  such  appUctUion  for  the  writ.  Where  the  prohibition  shall 
have  issued  bg  surprize,  an'  affidavit  of  the  facts  should  be  made,  cnidi 
giveu  to  counsel  or  seneaut,  with  instructions  to  move  for  a  rule  to  shew 
cause  why  the  writ  y  prohibition  should  not  be  awuned,  ami  a  wriS  of 
consultation  issued. .  Fee  proportioned  to  the  length  of  the  instructiousp 
as  in  other  cases ^  not  of  course. 

The  rule  is  then  drawn  up  and  copy  duly  served 

On  the  day  mentioned  in  the  rule  be  prepared  with  an  affldavU'i^ 
service  of  the  copy  of  the  rule  annexed,  and  give  same  to  counselor  ser' 
jeant,  with  instructions  to  move  to  mahe  the  within  rule  absokte.    Fee 
asabave. 

This  being  dene^  draw  up  the  rule  and  p/separe  the  writ  of  eotusdtatiesu 
U  is  engrossed  on  ptarchmont ; .  maha  prooipe  and  carn^  stsme  .to 
the  signer  of  the  writs,  K.B.  pay  him  6s.8dL  signing:  or  the  jUaser, 
C  P.  seal  Id. ;  deliver  the  writ,  beeping  a  copy  thereof,  to  your  proctor^ 
to  whom  the  furthex  srooearftiqf  m  Urn  covas  wiH  ihesu^  nocessarilg  b6 
ooismUied^  / 

FORM, 

George,  &o.    To -^  {the  direction  must  be  to  theju^e  ofihe  Fomof  writ  of 

ece/efto^tcoi  court  to  whom  the  prohilfttion  was  directed)  :   Whereas  consnlMiMi* 
lately  in  the  eourt  Christian  before  jou,  impleaded  enei 

■  (Ae**^  describe  the  party  as  previously  described  in  the  proceed' 

ings  m  the  ecclesiastical  ^ourt^  and  go  on  to  recite  the  substance  of  tfie 
Hbet)  as  by  the  said  libel  will  more  fully  appear :  Ancl  wh/scea^  tbp  said 

— ; hath  lately  prosecuted  and  caused  to  l^  directed  to?  you-  our 

certain  writ  of  prohibition  out  ^four  court  before  ov  justices  at  VTest- 
minster»  whereby  you  were  prohibited  (torn  ftirther  holding  the  pfea 
aforesaid  in  the  said  court  Christian  before  yoo,  or  from  proceeaiiig 
farther  therein  in  that  behalf  {the  prohibitory  part  of  the  wrii  ofpro' 
hibitiem  skosMt  be  correctly  sttdedy:^  Ami  whereas  by  pretenee  ef  our 
said  writ  of  pfohibltioft  yon  ha¥»  from  thence  hitherto  delayed,  and 
yel  delay  farther  -to  proeeed  ^  Ibe  said  cause  therein  mentioned,  as 

we  ave  informed,  to  tBogseaA  damage  of  the  said • ^,  and  also 

to  the  gfeat  |ir<9>)udlce  of  the  ecclesiastiftallibecty  ;  Whereupon  the 

*  I  had  i;reat  difficalty  in  ascertain-  knowledge  of  its  being  proper  to  bis 

ijig  tlie  office  practice  in.  thiSk  court,  office.  MivPievost,  or  his  deputy,  was 

One  of  the  officers  %vithin  whose  de-  vorydesiroas  of  afibrding  inforinatiou.  .  , 

partment  it  was,  to  have  particular  cog-  and  at  leagth  obligingly  comuiunicatea 

niianee  of  it,  repeatedly  denied    ail  it  to  me. 
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Baid  — I — • hatjb  in  oar  ^M  court  hefora  our  aa«d  JBAticos  at  Weit- 

minster,  humbly  besought  us  to  g^ant  him  our  aid  and  assistanoe  in 
this  behalf;  and  we  favourably  cooaentiog  to  the  petition  of  the  said 

-^ ^,  and  being  unwilling  that  tl^e  cognizance  belonging  to  the 

said  ecclesiastical  court  shoula  be  further  delayed  by  false  and  subtile 
assertions,  beclause  it  is  in  such  manner  proceeded  in  our  said  court 
«  before  our  justices  at  Westminster*  that  it  is  considered  by  the  same 
court  that  the  said  ■  ■  "  '^  may  have- our  writ  of  consultation  to  the 
court  Christian  aforesaid^  notwiUistanding  our  said  writ  of  prohibition 

to  the  contrary  theifeof,  whereof  the  said ; is  convicted,  as  it 

appears  to  us  on  record  ;  we  ther^ore  bein^  unwilling  that  the  said 
■  should  be  in  anywise  injured  in  this  behalf^  signify  to  yon, 

and  command  that  you  may  lawfully  proceed  in  that  cause  aforesaid, 
and  further  do  therein  what  you  shall  know  to  belong  to  the  ecclesias- 
tical court,  our  said  prohibition  to  the  contrary  thereof  before  toyoa 

directed  in  anywise  notwithstanding.    Witness,  — '• ,  at  nest- 

minsteCy  &c'. 

CONTEMPT.    See  tkle  Attachment  for  Contempt. 

If  a  judge  discharge  a  person  who  had  been  arrested  out  of 

custody  under  au  order,  on  his  undertaking  to  bring  no  action^  and 

'  tie  afterwards  commence  one  in  disobedience  to  such  order,  the 

court  will  not  interfere  to.aet  wde  the  proceeduicB  until  the  order 

,be  made  a.rple  of  court*    Jameson  .9.  Hapctr,  SJ*B,Moare,65. 

\V  here  a  defend^tfit  consentinj^  to  a. judge's  order,  obtaim  a.  benefit 

.  Hnd^  it,  the  opHrt  will,  upon  tbe^Qirder  being  afterwards,  rn^d^  ^  rule 

of  court,  enforce  by  attachment  the  defendant's  performance  of 

>     .  aiach  terms  of'  the  Tuieaa  are  bcQefidal  to  Ike  plaiatiff.     Hart,  ^  /. 

t^v.  Dtaper^  7  Taunts  43,.  or  to  the  crown  in  a  rat  irnn  actioD. 

.  Id.ib. 

CONTINGENT  DAMAGES.   .        ... 
Whatt  These  are  damages  given  where  the  issues  upon  counts -to  which 

no  demurrer  has  been  iiled  aret  tried  before  demurrer  to  one  or  more 
countain  the  same  declaration  is  decided.    Fleming  t7.'Langton, 
\  .^  .  1  S/rr53U    See  tidei.OBMU&B£B..    Issuf. 

CONTINOANCB.  ' 

Vint  This  title  imports  th^'  continuing  pf  a  diuse  in  ebUrt  by  an  entry 

upon  the  records  there*  for  that  purpose  ^  6r,  as  expressed  .3  Comjit. 

\  Sl6.  from  the  time'  of  the  defendant's  appearance  in  obedience  to 

.   tiie  kmg's  vkTit,  it  is  necessary  that  both  parties  b^,  kept  pr  con- 

»     .  tinned  in  court  from  day  todfty  till  tli6  final  determination  of  the 

..  suit ;  it  will  beob^oqa.  theirefoce  th|itthi«^is  «ji  impiortfinttliead  of 

•  '^ .  As  then  the.  paftioa  witb-  their  pfoce^l^r#hKwl|l  jb^sfeiuhdy 
;  before,  the  courts  their 'appcaraqpe*  together  iKltll  w|pal  tlMvluv^ 
.'  respectiTely  done  in  the  cause  from  term  to  tem^  ahori^beesteied 
'     '  of  record ;  in  ease  therefore  a  cause  he  not  tiie4  the  term  iirwhidi 
'  the  iuue  shaH  have  beeR- delivered,  the  entry  of -the  €t>aliiiuiiice  of 
the  vemre  (see  title  Venirb)'  will  be  agreeably  to  the  Form  sab- 
joined, -No.  1. 
When  it  may  be     >  •    The  continuaitce  may  be  entered^  at  any  time.    Batei^f. /• 
catered.  v.  Jenkmson,  E.  24  G.  III.  I  JVdtf/lBS,  4.     Harringtdn  v.Wool- 

ford,  6  r.  JS.  617^  and  where  it  wm  attempted  to  dc/eat  «ii  action 


'-• . .  ^ 
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of  ^ectiteiit  by  seltiaB  op  ihe  atatiite  of  UmitatioBs,  the  court 
.  gmnted  le»v«  lo  eotsr  tbe  cofHmuiuice  after  ? erdicl,  in  order  to 
arrive  at  the  justiea  of  tbe  case.  Doe,  d.  Maais.  r.  Dolman, 
7  T»,Bk  6lB.  it  is  a  neces^arjp  inference  therefore  tbat  die  want 
of  a  continuance  will  neier  be  allowed  to  defeat  the  end  of  jus- 
tice ;  and  it  may  be  added  even  after  judgment  in  a  penal  action, 
Wynne,  bart.  v.  Middleton^  2  Sir.  1227,  but  then  there  must  be 
something  to  amend  by.  Hie  King  v.  Ponsonby  and  Another^ 
l/F^SOS. 

Where  pretention  of  the  operation  of  the  statiKe  of  Kinitation  of 
actions  is  mtended,  process  is  duly  issued,  and  it  must  be  regularly 
continued  down  to  the  period  when  an  effectual  proceeding  against 

*  die  defendant  has  taken  place.    See  title  Statute  of  Ijimita- 
TJONS.     To  save  the  Statute  of  Limitations, 

In  order  to  save  the  statute  of  limitations  the  continuances  'must 
be  regularly  entered  from  term  to  term ;  so  also  they  should  be 
coAitioued  from  one  day  to  another  in  the  same  term  (in  every  cause) 
between  the  commencement  of  the  suit  and  the  final  judgment. 
!  Martin  v.  Wyvill,  1  Sir.  4Q2.  Wynne  v.  Wynne,  1  ffiAu  35.  and 
.  if  there  be  any  lapse,  or  want  of  continuance  that  is  not  aided^ 
the  parties  are  out  of  court,  and  the  pbiutiff  must  begin  de  novo. 

And  where  three  tatitats  were  sued  oul  at  different  tines  for  the 

same  cause  of  action,  and  the  defendant  appeared  upon  the  second 

and  signed  a  nonpros  for  not  declaring,  the  court  ordered  the  conti-* 

nuances  subsequently  entered  upon  the  first  to  be  struck  out ;  being 

of  opinion  that  the  first  latitat  was  made  an  end  of  by  the  second, 

\  and  if  it  were  not  so  the  practice  of  the  court  is  clear  and  well 

.  known,  that  the  continuances  must  be  by  alias  and  pluries^  and  not 

by   original  writs   of  latitat.     Benson  v.  King,   H.  25  G.  III. 

.  K.  BL  iTidd,  183,4. 

Before  declaration  there  is,  properly  speaking,  no  continuance, 
Gilb.  C  P.  40.  After  declaration,  and  before  issue jokied,  the  pro- 
ceedings are  con  tinned  ^by  imparlance  ;  after  issue  joined  and  before 
verdict  by  vice  comes  nan  misii  breve,  [the  sheriff  has  not  sent  the 
writ]  and  after  verditt  or  dethurrer  by  curia  advisare  vult,  [the  court 

*  will  advise  or  further  consider.}  id,  618.    See  FoKifs,  Nos.  3. 
and  4. 

The  want  of  a  continuance  is  aided  by  the  appearance  of  the  Want  of  it  how 
parlies.     Wynne  v,  Wynne,  1  fVils.  35,     In  this  case  towards  the  ^ded. 
.  eadr  will  be  fonad  a  sumpiary  of  the  docti^e  of  continuances. 

Practical  Directions  need  net  appear  in  this  place  as  a  distinct  At  to  practied 
bead;  tfaeryare  rather  to  be  gathered  fconi  the.  different  forms  of  <lir«ctions. 
entries  to  be  made  on  the  roll.  .    . 

If  liirtber  contitiuancas  are  ttecessaiy,  they  are  to  be  added  by 
mere  repetition  of  the  form^. 

In  K.  B.  the  continuances  ase  not  entered  till  the  plea  roll  be  made 
up,  thoiffih  the  declaration  be  of  four  or  five  terms,  standing.  Cur- 
.  lewis  a.  J^udiey,  £  Ld.  Bajffn.  87SI;  neithei^  ]fi  it  necessaj^y  to.  make 
.an  entry  of  an  imparlance,  or  .continuance  on  the  replication^  8cCr 
though  in;  feet  delivered  of  a  subsequieot  term^  Wymai:k*8  Case„ 
5  Rqf*  7&  a.  In  C.  P^  after  judgment  by  defafrft^  and  writ  of  ia-. 
quiry  awarded,  there  is  no  subsequent  continuance  between  tbs 
parties^  bat  ijt  is  olheiiwise  in  1^  B.  \BM*  4^.  436*  ^i^ 
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The  want  of  continuaDces  is  sided  by  the  staCtttes  of  jaoCi^  and 
whera  error  u  brought  stich  want  shall  not  be  assigned  fof  etror. 
The  court  of  error  -permits  opportunity  for  amendment. 

See  titles  DiscoNTiMUANCEy  Imparlance^  laauByJuDO- 

MBNT8. 

FORMS. 

■ 

No.  1.  (After  *'  the  same  day  u given  to  the  pattiee  at  the  saaie  placer  My) 

The  coDtinnance  At  which  day,  before  oar  said  lord  the  king  at  Westminster,  came  the 
vicMONMff  am  parties  aforesaid,  by  their  attomies  aforesaidy  and  the  aheriff  did  not 
wmtbrttef  K.  B.  return,  the  said  writ,  nor  did  he  do  anj  thing  thereupon;  therefore,, as 

before,  let  a  jury  Uiereon  come  before  the  lord  king  of  Westminster, 

on  — ^ next  after twelve,  &c.  by  whom,  &c.  and  who 

neither,  <&c.  to  recognize,  &c.  because,  as  well,  &c.  the.  same  day 
is  given  to  the  parties  aforesaid  at  the  same  place. 

No.  2.  At  which  day,  before  our  said  lord  the  king  at  Westminster,  come 

The  like  by  ori-  the  parties  aforesaid,  by  their  attornies  aforesaid,  and  the  aheriff  hath 
au>^«  not  sent  the  writ  of  our  said  lord  the  king  to  him  in  that  behalf  di- 

rected, nor  hath  he  done  any  thing  thereupon ;  therefore,  as  befofe, 
the  sheriff  is  commanded  that  he  canse  to  come  before  our  lord  the 

king  in wheresoever  onr  said  lord  the  king  shall  then  be  in 

En^nd,  twehre,  &o.  by  whom.  Sec  and  who  neither,  &c.  to  recog- 
nise, &e.  because,  aa  well,  &c.  the  same  day  ia  given  to  the  parties 
aforesaid  at  the  same  place. 

No.  S.  '         (4A^  joinder  in  demurrer ^    the  demurrer    hooh  eonehdee  thw) : 
The  continaance    And  becausb  the  court  of  our  lord  the  king  now  here  is  not  yet  ad- 
c«rta«dotaare  vuUf  vised  what  judgment  to  give  of  and  upon  the  premises,  before  they 
'  ^'                  give  their  judgment  thereon,  day  is  given  to  the  parties  aforesaid,  be- 
fore our  said  lord  the  king  at  Westminster,  on next  after 

to  hear  judgment  thereon,  for  that  the  said  court  of  onr  said 

lord  the  king  now  here  is  not  yet  advised  thereof,  &o. 

jJq^  4,  And  because  th,e  justices  here  will  advise  themaelves  of 

The  same  C.  P.    ^^^  ^P^''^  ^be  premises  before  they  give  their  judgment  thereon,  day  is 

given  to  the  parties  here,  until  to  hear  their  jndgment 

Uiereon,  for  that  the  said  justices  here  are  not  yet  advised  thereof* 

jJq^  ^^  And  as  to  the  said  flrst  count  in  the*  said  declaration  above  set  forth, 

The  like'  where  hereupon  the  said  parties  have  put  themselves  upon  the  judgment  of 
demiirrer  to  part  the  court,  because  the  court  of  our  said  lord  the  king  is  not  yet  ad- 
declaration,  K.'fi.TJsed  of  giving  their  judgment  of  and  upon  the  premises,  a  day  is 

tlierefore  given  to  the  said  parties  before  our  lord  the  king  aH  West* 
minster,  until  ■  to  hear  their  judgment  thereapon»  for  that 

the  court  of  onr  said  lord  the  king  now  here  is  not  yet  aavised,  &c« 

No.  6.  Where  the  sheriffs  are  challenged,  the  coroner,  it  is  then  said,  fioa 

mUit  breve,  instead  of  the  sheriff  as  in  Form,  No.  1.  ' 

No.  7.  {^fi^^  ^^^  aitardof  inquiry,  say)  At  which  day  before  our  lord  the 

ContiDiiancfof  a  ^^E  at  Westminster  came  the  said ,  by  his  attorney  afoie- 

vrit  of  inqoiry  by  said,  and  the  sheriffs  did  not  return  the  said  writ,  nor  did  they  do  any 

vice  comeM  turn       thing  thereupon.  ^  And  the  said  — ; —  (the  defendant)  did  "not  come, 

mmt  bnv€.  ^^j  ^^^^  U,is  the  said (the  plaintif)  says,  that  the  inquisi- 

tion  of  the  said  damages  still  remains  to  be  made.    Itia  the;cofore  aa 
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before  commanded  to  the  sheriffs  of  London,  that  by  die  oath,  &c« 
(ffo  OH  to  award  the  writ  of  inquiry  as  in  the  jodgment,  wktck  see, 
post). 

CONTINUANCE  OF  NOTICE  OF  TRIAL. 

.  This  can  only  take  place  in  London  and  Middlesex ;  and  two  m^^, 
days  notice  of  continuance  of  trial^  one  day  inclusive^  the  other 
exclusive,  is  sufficient,  vhere  the  defendant  reudes  within  forty 
miles  of  London,  and  six,  if  that  distance  or  bejond  lU    See  titio 
Countermand,  8cc. 

Supposing  notice  of  trial  to  have  been  given  for  the  first  sittings 
in  tenn,  the  notice  of  continuance  may  be  given  for  the  second  or 
for  the  third ;  or  from  thence  for  the  third  sitting  after  term,  or 
as  expressed  in  the  case,  the  continuance  may  be  before  the  fint 
sitting  in  term  to  the  second,  or  third ;  from  thence  to  the  sitting 
after  term,  and  it  can  only  be  given  once  in  a  term.  Green  v*  GiA 
ford,  ^Str.  1110. 

In  C.  P.  a  notice  of  trial  given  for  the  sitting  after  term  cannoC 
be  continued  to  the  first  sittmg  in  the  next  term ;  but  in  K.  B.  the 
master  thinks  it  may.  After  notice  is  coimtermanded  it  cannot  bo 
continued.    Iny,  K.B. 


EXECUTING  A  WRIT 

OF  INQUIRY. 

The  same  rules  govern  the  continuance  of  notice  of  executing  a 
writ  of  inquiry  as  those  which  govern  the  contmuance  of  notice  of 
trial.  Sic.  except  that  continuance  of  notice  of  inquiry  is  not  limited 
to  London  and  Middlesex; 

FORMS. 

APPLICABLE  TO  THE  TWO  PEEVIOU8  HEADS. 

[CW<.]  [KVfe  cease]  No.,. 

I  do  hereby  contmue  the  notice  of  trial  already  given  you  in  this  ContiBaaoee  of 

cause,  to  the  sitting  after  this  present term.    Dated  Ibis  ^^^  ^  ^*^ 

' '  day  of 18 — 

Yonr^s,  &c. 

To  Mr. plaintiflT-s  attorney* 

defendant's  attorney. 

[CsarO  [imis  CdMse.]  No.S. 

I  hereby  continue  the  notice  of  executing  a  writ  of  inquiry  already  Contfanuuice  of 

given  you  in  this  cause,  to  the day  of* next,  when  ■•^*^  ^  HN>y- 

the    same  will    be  executed,  between  the  hours  of  — — ,  «| 
.    Dated  the day  of ,  18— 

Your*s,  &c. 

To  Mr.  — defendant's  '  plaintiff's  attorney. 

attorney,  (or  "  the  defend^ 
ant  in  the  above  cause.'^ 

CONTRACTS.    See  title  Paving  Money  into  Coubt. 
CONVICTION.    See  Ude  New  Tbial. 
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CONVOGATLON.    CONUSANCE  OR  COGNE^NCE. 

CONVOCATION*    Membbb^  of  Convocation.     See  title 
Abrest,  ante^  page  84. 

This  privilege  from  arrest  is  allowed  while  coming,  tarrying,  aad 
returning,  stat.  8  H.  VI.  c.  1. 

CONUSANCE  or  COGNIZANCE. 

Hie  sense  in  which  this  title  is  now  used,  tetexz  to  the  claim 
of  conusance  of  pleas. 

This  conusance  of  pleas  is.  conferred  by  the  king's  grant  to  a  city 
or  town,  whereby  it  is  enabled  to  hold  plea  of  all  contracts,  &c. 
within  its  bber-ty  or  franchise  ^  and  wheti  any  man  is  impleaded 
for  such  matters  in  the  courts  of  Westminster,  the  mayor,  &c.  of 
such  franchise  may  ask  conusance  of  the  plea.     TomL 

The  doctrine  of  conusance  may  more'  properly  belong  to  the 
law  upon  that  subject,  as  applicable  Co  the  place  or  jurisdiction 
where  claimed. 

One  description  oF  conusance  can  only  be  claimed  by  the  lord, 
,  that  isji  where  it  is  a  general  conusance ;  another  description  of  it 
may  be  either  claimed  by  the  lord,  or  pfeaded  by  (he  defeudaot ; 
t^is  is  where  the  grant  of  the  jurisdiction  limits  ii  to  that  peculiar 
court  or  franchise,  and  not  elsewhere ;  these  afa  also  questions 
rather  referrible  to  pleading  than  to  practice ;  but  even  where  an 

•  adifm  AM  haire  accrued  within  a  particular  jurisdiction,  yet  if  a 

*  remedy  cannot  there  be  had,  and  there  would  in  eonsequence  be 
a  failure  of  justice,  a  franchise  shall  not  have  conusance  Gt76.  C*  P* 

.  193^;  or  if  an  action  be  brought  against  the  person  himself  who 
.  claims  the  franchise,  unless  he  hath  also/  a  power  in  such  case  of 
making  another  judge.  Hob.BT-  Year  Bot)k\  .ST.  ff  ff.  VI.  20. 
See  a  curious  case  put  by  Serjeant  Roffe '  on  this  head,  SComm, 
299*  n. ;  and  it  is  a  general  rule,  that  wherever  the  defendant  can 
plead  to  the  jurisdiction  of  the  cotirt,  there  the  lord  of  the  fran- 
chise may  claim  conusance,  but  not  vice  versa.    lb. 

Generally;  it  mtnt  fat  dvmaDded  haforti  an  iiB|)arhuKC^  and  the 
same  term  the  writ  is  returnable  after  the  defendant  appears,  be« 
cause  till  he  appear  there  is  no  cause  in  court,  otherwise  there 
Would  be  a  deii^  of  justice ;  for  if  after  imparlance,  when  die 
>  defendant  htis  ahready  h  day  atlowcfd  bita,  iie  wottld  have'  two  dayv, 
since  when  the  conusance  is  allowed,  the  ftrandnse  prefixes'  t  day  to 
both  parties  to  appear-before  thein,  and  it  is  the  lord's  laches,  if 
ht  dbes  not  come  soon  enough  not  to  delay  the  parties,  ibid,  I96. 

In  Rex  V,  Agar,  5  Burr.  2820,  the  court  entered  mucfa  imo  the 
leaniieg  an4  practice  of  claiming  conusance,  and  it  was  then  said, 
tiiat  in  trespass  by  ori^nal^  where  place  is  named,  or  precipe  quod 
redJat,  where  land  is  demanded,  conusance  must  be  claimed  on  the 
return,  day.  of  .the  writ„  because  in  these  cases  the  wijt  states 
where  the  cauae  of  actioa  arises.  But  in  debt  or  detinue  it  is 
otherwise,  for  it  is  not  known  where  the  contract  or  obligation  was 
jxiade,  and  therefore  till  the  plaintiff  haft  counted,  the  claim  needs 
not  be  made.  So  in  replevin,  the  pkce  where  the  caltle  were 
taken  does  not  appear  till  the  plaintiff  has  counted,  if  it  bie  between 
strangers ;  but  if  a  replevin  be  sued  against  the  lord  of  the  fran- 
chise himsel/,  there  the  lord^s  claim  would  coine  too  late  after  the 
county  because  the  law  intends  that  he  knew  where  the  taking  was 


CONUSANCE  OR  COGNIZANCE;  Cases.  S79 

made,  being  bimeelf  a  party,  and  so  by  not  demanding  hit  privilege 
'  on  the'  writ,  he  gave  tlie  court  seisin  of  the  cause ;  for  the  lord  must 
use  no  delay. 

The  court  proceeded  to  lay  down  two  propositions ;  first,  that 
before  any  person  is  bound  to  claim  conusance,  hie  is  intended  by 
law  to  have  had  some  legal  notice  of  his  franchise  being  intrenched 
upon,  and  therefore  it  is  said  to  be  named  conusance ;  secondly, 
that  in  order  to  bar  him  from  making  the  claim,  there  ought  to  be 
'  some  laches  or  default  in  him^  and  a  time  shewn  when  he  might 
[  have  claimed  it  sooner,  after  such  legal  notice. 

^Several  cases  shew  that  the  claim  of  cognizance  has  been  disal-  Often  disallowed 
lowed  for  informality  in  making  it.    Paternoster  v,  Graham,  2  Sir.  f«>«  Infotmality* 
'  810.     Leasingby  u.  Smith,  4  Wils.  406. 

What  in  general  is  requisite  to  be  done  may  be  collected  from 
those  cases,  and  from  btners  cited  in  them,  or  in  the  notes  sub- 
joined thereto. 

From  these  ar>d  other  cases  a  summary  of  practical  directions 
.  in  relation  to  this  infrequent  head  might  be  compiled ;  but  for  the 
reason  above  mentioned  ^  and  also  from  local  ones,  it  would  be 
consulted  for  the  general  mforination  it  might  afford,  rather  than 
^  for  any.specifie  direction,  which  the  practitioner  himself  would 
choose  to.  adopt,  or  whidi  will  be  applicable  in  every  case ;  yet 
it  will  not  be  deemed  improper  to  refer  to  the  latest  cases  upon  the 
subject,  and  which  therefore  will  be  mentioned  below. 

A  reference  to  the  cases^  already  mentioned  wilt  shew  that  the  what  done  la 
claim,  and  also  what  Has  been  done  in  the  cause,  must  be  made  daiminf  cona- 
out  and  stated  with  great  precision*  that  it  must  be  put  upon  a  •■"®** 
roll;  that  the  important  and  personal  facts  must  be  verified  by 
affidavit ;  that  demurrer  Iies*to  the  record^  and  that  the  facts  there- 
on stated  may  be  controverted  by  pleading. 

If  the  clain|  of  conusance  be  allowed,  a  day  u  given,  on  tha  Whatif  tl^i 
i^'iot  the  l^rd  t<>  hold  \k\^  court,  and  of  course  the  parties  are  ha  aUowel. 
.  coinman^^d  to  be  there  on  that  day* 

Only  ft  tVanscrtpt  of  the  record  is  allowed  to  go  to  the  court  OnW  a  traaseript 

-  below ;  fcr  it  qiay  be  possible  that  the  judge  may  misbehaVe,  or  J^^VtS'eoart 
some  other  cause  tnay  arise  to  prevent  justice  being  done  in  the  below.   Wbeie 

-  inferior  court,  in  wliich  case  the  plaintiff  shall  have  a  re-summons  re-simimons  is  to 
upon  the  recprd  in  the  superior  court.    Case  of  the  University  of  *■•"*• 

•   Cambridge,  10  JIfoJ.  125. 

In  the  ca^e  of  Browne,  D.  D.  v.  Renouard,   clerk,    12  £ai^,  Case^  and  pro- 
j   12,'  it  appears  that  conusance  was  claimed  by  the  University  of  ^*n8»  ">«"• 
.  Cambridge.    The  several  proceedings  in  that  case  appear  to  be 
"1. .The  latitat  returnable  the  13th  November,  served  on  the  de- 
fendant^tKe''lItb.  -  '  ; 

2:  vAn  affidavit  of  residence  of  the  defendant^  sworn  the  28th 
•  of  the  same  month. 

3.  An  affidavit  of  the  jurisdiction  and  of  the  cause  of  action 
'  having  arisen  within  it. 

4.  An  affidavit  of  the  matriculation  of  the  defendant. 

5.  Certificates  of  such'  matriculation  under  the  hand  and  seal  of 
the  vice-chancellor.  . 

6.  An  affidavit  verifying  theni 
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7.  The  seal  was  also  verified  (by  affidavit,  I  supposci  tkoM^h 
not  so  mentioned)  to  be  the  seal  of  office  of  the  V.  C. 
.  8.  A  deed  poll,  dated  28th  November,  to  which^  it  was  attested 
that,  the  V.  C.  had  affixed  the  seal  of  bis  office,  and  which  pur- 
ported to  be  a  claim  of  conusance  of  the  above  cause.  Tlie  iiiU 
substance  of  this  deed  poll  is  inserted  No.  £,  Forms  subjoined. 

9.  The  affidavit,  verifying  the  signing  and  sealing  on  the  27th 
November,  1809^  of  a  power  of  attorney  (which  was  entered  on 
the  roll)  from  the  V.  C.  locum  tenens,  and  deputy  of  the  chancellor,, 
masters,  and  scholars  of  the  University^  appointing  attorney  to 
claim  and  defend  the  privileges  of  the  University  in  this  action. 

The  roll  was  of  M>  50  G.  III.  and  first  set  out  the  letter  of  at- 
torney, dated  27th  of  November;  next  the  latitat;  it  then  pro- 
ceeds to  set  out  ihe  claim  uf  conusance.  See  Forms  subjoim^ 
No.  3. 

The  rule  callins  uponthe  plaintiff  to  shew  cause  why  thb  claim 
of  conusance  should  not  be  allowed  was  drawn  up,^  **  on  reading 
the  said  claim  of  conusance,  and  the  several  affiAivits,  tegetbei" 
with  the  letters  patent^  and  the  exemplification  of  the  act  above* 
mentioned/^ 

Other  than  as  above  stated  I  have  purposely  forborne  aioie  to 
detail  the  points  of  the  case ;  it  affords  a  series  of  safe  precedents, 
and  the  claim  of  conusance  was,  notwithstan<fing  many  objections,^ 
fully  allowed. 

See  also  Williams  t^.  Bricken^n,  clerk, .  1  \  East,  548.  In  this, 
case  the  dauq  of  conusance  was  aUowecl  to^  t^  yniversity  q( 
O^^ord. 

FORMS. 

No.  l^  (OAierM  wkalk  ^btme  fiated  a$  to  ike  neeeuiiy  of  all  the  proeoediitgt^ 

fiitey  6f  coon-  '  from  their  commenoemeHi  dawn  to  ihe  time  of  niaking  coimoameekhni^ 
'^a^-mii^riM.foiikJulfyundaoeuraiefyjmiftpfmtheToU;  Ammaketheelaimojctmh, 

oanfie  thus) :  And  the  said  defendant,  by ,  his  atlMraey,  conei ;  and 

'  kerenpon  ootoea ^,  (thechaneelioroftike  €/fu«ersi#y,  01^  lord  of  fi^ 

Jruncki$e)  by  - — -,  bb  attorney » la  demand,  claim,  proaeeote,  and  de- 
feM  his  liberties  and  privileges  tboniof,  tlUt  is  to  say,  ta  have  eomi- 
sance  of  the  plea  afoveaaid  (the  whole  daim  is  them  tp  be  emiend  ta  due 
form,  amehuUmgi  ihms) :  A^d  thf  aforesaid — : —  (ehgmeetlwt  or  brdofthe 
franchise)  demands  his  liberties  and  privileges  aforesaid^  Raoording,to 
.  the  form  and  effect  of  H^  lettier^  palent  afordNiid,  and  the  confinna- 
(ion  aforesaid,  in  this  plea  between  the  parties  aforesaid,  here  h  the 
court  of  the  lord  the  kmg  now  depending,  to'  be  aUowed  to  him;^  0$ 
heretofore  hath  been  alhwed.  (The  last  words  in  itmUe  need  noi  he 
added  where  thefhanchise  Has  beek  granted  bg  aeto/par^ameni.) ' 


N<K  d;  Til®  rev^reud  Jv  M.  IK  D.  Vice'<%aneeUor,  See.     To  th^  rigbi 

The  deed  pol^  honourable  sir  Charles  Abbott,  knight,  &o.  greeting:  Whereas  |>y 
addrcMed  to  the  the  special  grace  and  favour  of  the- ancestors  and  predecessors  of  onr 
lord  chier  Jim-  sovereign  lord  the  now  king,  it  is  granted  to  the  said  University*  iipmI 
lnhojwii4^*^  ^^'^  ^y  >^^  ^^  parliament  confirmed  t|nd  f^nacted,  that  the  ckao^ellor, 
jL.  B.  masters^  and  scholars,  and  their  deputies,  shoutd  have  conusance  be- 

fore themselves  of'  all*  personal  plisas,  as  welt  of  debts>  accounts,  and 
all  other  contraota  whatsoever,  aud  injuries,  as  of  trespasses  against 
the  peace,  and  of  all  misprisions  within  the  town  of  Cambridge  aud 
suburbs,  mayhem  and   felony  only  excepted,  where  any  master  and 
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scliolary  .  or  8enritor»  or  common  minister  of  the  satd  TTniYersitjr 
shoald  be  one  of  the  parties :  and  that  all  and  singular  such  like  pleas 
and  tresfNwses  aforesaid,  the  chancellor  and. scholars,  and  their  depu- 
ties  and  their  saccessors,  shoald  hear,  hold,  and  finally  determinei 
irheresoever  within  the  town  and  snbnrbs  of  the  same  town  as  they 
should  think  fit,  and  execution  thereof  should  make  according  to  the 
laws  and  customs  aforetime  used,  &€< :  And  that  the  justices,  &c.  (the 
courts  at  Westminster^  Sfc)  should  allow  conasance  of,  all  the  aforesaid 
kinds  of  pleas,  and  that  no  justice.  Sec,  should  intermeddle  concerning 
the  said  pleas,  nor  put  the  party  to  answer  before  them,  but  that  that 
party  before  the  said  chancellor  and  his  suceessbrs,  Dr  their  deputies^ 
shcttJd  only  be  acquitted  or  punished  in  form  aforesaid^  tfnd  noi  elfl&- 
wliere  or  otherwise^  and  that  all  and  siagular  writs  in  such  like  pleas 
and  trespasses  madie,  contrary  to  the  queen's  (Eliaabeth's)  grant, 
shoald  M'  by  lair  nuH  i  And  whoreas  an  action  hath  lately^  as  is  al- 
I^^,  been  commenced  in  his  majesty's  said  court  of  K«  B.  against  the 
TOvcrend  G.  C.  E,  (the  deftndani)  fellow,  Ac  M.  A.  &c.  at  the  suit  of 
T.  B.  (the  plamtiff)  D.  D.  and  the  said  6.  C.  R.  hath  been  served 
witii  a  writ  of  Jaiitat  issued  out  of  the  said  court,  at  the  suit 
of  the  said  T.  B,  and  therein  returnable,  &c.  against  the  form  of 
the  privilege  aforesaid,  we  certify  aiid  signify  to  you  that  the  said 
O*  C.  JL  before  and  at  the  time  of  ^uing,  summoning,  and  impleading 
aforesaid,  was  fellow  of  S.  S.  College  aforesaid,  and  resident  within 
the  same,  and  registered  in  the  book  of  matriculation  of  the  said 
Uaiversity,  and  still  is  a  resident  member  of  the  University  ;  there- 
for^ we  pray  yon,  that  by  virtue  of  the  privileges  to  us  in  Xbxn  behalf 
granted,  confirmed,  and  enacted,  as  soon  as  you  shril  hare  inspected 
these  our  letters  significatory  and  claim,  you  will  be  pleased  to  sus-^  • 
pend  all  farther  process  and  execution  Uiereef  against  the  said  6.  C  jR.  • 
and  him  from  your  court  freely  to  dismiss  without  any  expence,  and 
that  yon  will  be  pfeasod  to  remit  the  conusance  and  final  decision 
of  the  said  action,  &c.  to  us,  according  to  the  form  and  efiect  of  'the  ^  . 
privileges  aforesaid,  by  virtue  of  whi^h  said  privileges  the  said  G.  C^B* 
for  a  person  privileged,  and  of  the  jurisdiction  of  the  University  afore- 
said, and  the  conusance  and  final  determination  of  the  action  afore- 
said, we  challenge  and  cUim  by  these  presents.  Dated  under  the  seal 
of  die  office  of  the  chancellor  of  the  University  of  Cambrige,  the 
28th  day  of  November,  in  the  5th  year  of  the  reign  of  his  majesty 
king  Giedrge  the  fourth. 

Signed,  J.  W.  V;  C,     (L,  SO 

^Jfter  the  letter  (^  o^/omcy,  the  latitat  reiumabk  on  the  l^tk  tfoeem"         No«  S. 
o^r,  it  proceeded),'  on  which  day,  t.  e.  on  the  i5th  day  of  November,  The  entry  of  the 
in  this  same  term,  before  our  lord  the  king  at  Westminster,  comes  the  c**"™  •f  u®"*"- 
said  T.  B.  by  E.  /Z/his  attorney,  and  offers  himself  against  the  said  SSJ^p^Sg^*  "^ 
O.  C  B.  in  the  plea  aforesaid;  and  the  said  G.G.  12.  also  com^s  by 
W.  W,  or  his  attorney :  And  thereupon  also  cometh  into  court  the 
revoFend  J.  M.  D^  D.,  V.  C.  of  the  U.  of  C,  and  locum  tenens  or  de- 
puty of      "  ■  * ,  the  now  chancellor  of  the  said  U.,  by  W.  W,  il., 

ms  attorney  ahove*niimed,  to  ask  and  claim,  prosecute  and  defend,  all 

and  smgular  the  liberties  and  privileges  of  the  said  V.  C.  and  Zbclim 

tenienSf  or  deputy ;  and  thereupon  the  said  Y.  C.  and  lotum  tenenSp  or 

deputy,  pray  his  liberty,  t.e.  to  have  conusance  of  the  plea  aforesaid 

before  the  said  chancellor,  master,  and  scholars,  or  tiieir  locum  tenens 

tot  the  time  beings  to  be  held  at  Cambridge,  because  he  says,  &o. : —  « 

and  so  he  proceeds  to  set  out  the  letters  patent  of  the  3d  of  Q.  E.  as 

slated  in  substance  in  the  letter  sigtiificatory  of  the  V.  C.  cohGrmed 
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hylbe itsliita IStB EUz^e. 9,  ind  fnfim^  ililiiigas  before  Ac nt- 
Iricolstioii  and  residence  of  the  defemhort  in  the  Univenkj  hefbre 
and  attitetime  of  the  writ  sued  ovt  against  him,  amd  tkaitke  r&ma  nf 
Bctum,  if  any  arote  withm  the  i^eriin  fif  $ke  C/ktoemty,  i.  e.  wUkm 
the  iawm  and  mtarftt  of  Chan^ridge^  concloding  with  datmiDg  cobq- 
sance  of  die  canse,  as  m  the  said  letter,  and  pro0enng  to  the  ooort 
the  letters  patent  of  Q.  £.,  and  the  exemplification  of  the  act  of  ctMH 


la'what  eaie  copy 
of  procetft  to  be 
fcrred. 
SUtatet. 


Notice  to  appear 
to  be  nnder-writ- 
tea. 

Wbatcopyiopar- 
ticnlar  caiei  to 
heiervecl. 


WiMt« 


COPY  OF  PROCESS,  or^  in  Practical  LinffUige,Ccpy  of  Writ.. 

See  also  title  S^kvick. 

By  Stat  5  G.  ILc.  97,  nUide  perpetual  by  stat.  21  G.  li.  €.3, 
and  extended^  inferior' coiMts  fay  staL  19  &I1I.  c*70y  ntM  cases 
where  the  caoseof  aelian aball^not  ataostittolOl.  or  iifwaid^ 
and  the  plaintiff  pfweed  hf  wei^'oir  {Process  against  the  person,  be 
sfaalf  not  arrest,  or  cause  to  be  arrested,  the  wdy  of'  tlie  defendaot) 
but  shall  scrtae  him  personally  witbin  the  jnrisdiction  of  the  court^ 
Mvith  a  copy  of  die  process,  upon  wbich  shall  be  wittten  tn  Ei^lish 
notice  to  such  defendant  of  the  intent  and  meaning  of  siich  service, 
for  which  no  fee  or  reward  shall  be  demanded  or  taken,  provided 
nevertbelessi  that  in  parUcolar  firancbises  and  jurisdictions  (he  pro- 
per officer  there  shall  execute  such  process. 

Whenever  the  defendant  is  not  to  be  arrested,  he  may  be  sued 
by  service  of  such  co|9 ;  where  the  debt  does  not  amount  to  15/4 
he  cannot,  and  where  it  does»  or  exceeds  that  sunUp  he  sicet^  nai$ 
unless  at  the  option  of  the  plaintiff^  be  arrested; 

Such  notice  to  appear  must'  also  b^  und^rvivitten*  as  isT'sob- 
jofaied  to  tbesev^al  writs  not  bailabk;  which  see,  by  their  lespective 
titlet.  -        * 

Where  defendant  is  sued  by  on^^nal,  or  by  tdtacbnlent,  be 
must  be  served  with  a  copy  of  the  capias,  and  not  of  die  or^nal 
writ  of  summons  or  attachment,  ^ter  v.  Hegnier,  JBar.  410,  and 
in  a  county  palatine  the  defendant  should  be  served  witR  a  copy 
of  the  process  issuing  out  of  the  court  at  Westminster,  and  not 
with  a  copy  of  the  mandate  from  the  officer  to  whom  it  is  directed. 
Byers  v.  Whitaker,  id.  406. 

It  will  be  obvious  that  he  who  is  to  serve  a  copy,  of  the  process 
may,  in  case  of  defendant's  non-appearance,  be  called  upon  to 
make  affidavit  of  such  service,  and  therefore  he  should  be  suffi- 
ciently  educated,  to  be  able  to  exanune  and  conypare  the  copy  with 
the  writ  itself. 

COPY  OF  DEEDS,  INSTRUMEMTS^  &c. 
See  tule  Otbb. 

CORONER. 

Wherever  the  sheriff,  who  should  retuili  the  jury  process,  is  in- 
terested, the  same  is  directed  to  this  [officer^  and  if  he  be  altq 
interested,  it  is  directed  to  elisors* 

See  titles  Distbinoas,  Elisobb,  Hajixas  Cobpoea,  JueYi 
Yenibb. 

CORPORATION. 

It  is  constituted  of  several  members,  whereof  one  is  head  arid 
chief,  and  it  is  framed  by  fiction  of  law  to  endure  b  perpetual 
luccessioQ.    Corporations  are  lay  or  ecclesiastical. 
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The  law  of  oorfMimdoii  is  extensWey  biit  me  node  in  irfaicB  it 
may  sue  and  be  sued  b  here  to  be  poiirtecl  out.  * 

A  coFpora^ofi  must  sue  and  be  sued  by  its  name  ofincorpoTBtion,  How  it  suet  and 
and  in  that  name  it  must  46  sll  oOier  l^gal  acts.  The  case  erf  S'ut-  is  soed. 
tea's  Hospital*  K^Rep.  BS;  and  it  may  sue  in.suA  naoie  of  in- 
corporation, notwithstanding  an  express  power  given  them  to  sue 
by  another  name.  Tlie  President  and  College  of  PhysiciABS  \9^ 
Talbois,  I  Ld.  Ranm.  153..  It  must  always  appear,  by  attQrney, 
and  cannot  be  ouuawed.  Case  above  cited  from  J&Rep.  Bro^ 
Mr.  28.  Co.  LH^eSh. 

And  it  may  be  Said  generally  that  a  corporation  cannot  be  siied  cannot,  genend- 
in  assumpsit*.  ly  be  sued  in  a»- 

TTie  proceedings  against  a  corporation  are  by  original  wnt ;  and  •«wp«it,  •  t 
not  appearing  hy  distringas  Against  the  common  stoclc:  if  there.be 
Tiotbiog  which  can  be  distrained,  only  parliament  can  compel  ap- 
pearance, r  CK.  Cfl  204.  It  should  seem  quite  incompatible  with 
any  legal  principle,  that  members  of  a  corporation  can  be  dis- 
trained as  private  persons. 

A  corporation  is  not  entitled  to  an  essoign.     Argent  c.  Dean  Not  entitled  to  , 
and  Chapter  of  St.  Paul's,  cited  in  Rooke  v.  the  Earl  of  Leicester,  tno\ga. 
«r.U.  16. 

PRACTICAL  I«RECnriON3,  K.  B.  C.  P. 

Tie  original  writ  is  made  auS  by  ike  cufsiUfr  4m  a  precipe,  caniuimng 
the  county,  plaintiff's  namCj  style  or  name  of  inanpOiratioii,t.andequs0  of 
action^  being  lefi  with  him.  As  to  the  style  of  incorporation,  be^wvh 
rate. 

Having  obtained  the  icrit,  take  same  to  jtTie  sheriff  of  the  county  i  , 

he  issues  a  summons  directed  to  a, bailiff  or  officer,  who  usually  leaves  the 
same  with  fke  derk^  or  gerierat  law  agent  for  the  corporation  ;  and  if  he 
refitse  io  accept  the  same  and  undertake  ft  appear,  it  may  be  .left. with  the 
mayor,  or  other  ostensible  officer  recognized  for  these  puiposes  in  eikry 
corporation ;  but  in  Case  ofnon^gpeamnee,  a  writ  o^  distringas  may  big  ,  ^  - 
iuued. 

The  proceedings  tis  4o  distrjogaa,  4^  appear  So  be  thenotfor^  the  sAme 
09  against  pefrs*    Se^  titles  Dibtrihgaa,  Pser. 

The  appe^ance,  pleadings^  Sfc.  soarjt  wot  foom  ^ie  ^ommoas  form  ; 
only  care  must  lie  taken  that  the  style  ^  the  ^corporation  be  ^ways  prO' 
perly  mentioned'. 

See  titles  AhLowATScz  TO  Prisonbr,.  InspscTmo  Books. 
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Kindnsd;  Coasinsbap. 

Tbis  14  .caljbd.au  ancestrd  writ,  laad .  it  lies  by  the  next  hm  after 
the  deaih  .of  bis  .great  ^leat  gmndfather  or  grandmother,  or  any 
other  collater^  coiHin«  as  the  great  ipreat  graad£ither's  brothers. 
Finch's LofD,  967^. aod  by  atat.  Westni«S,4xW,  ina'writ  of  co- 


■*-i- 
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»*ii'*' 


< 


*  The  anthor  became  alive  to  Ibis 
position  early  in' bis  pleading  practice. 
A  corporaUon  bad  contracted  bv  a  p^o\ 
agreemtnt  fertile  exeeatioB  of  oei<laiB 
worlu.  Tlie  contractor  and  the  corpo- 
ration diSered.  Asson^sit  was  brought 
on  tfae  irritten  ^contract  The  clerk  to 
the  corporation  who  had  prepared  the 


contxaot  denairred  to  the  doolaialion  I 
I  had  relied  too  much  upon  forbear- 
ance to  take  that  advantage.  The  con- 
tract net  traing  ander  seal,  tbeptein-^ 
tlfT  h|id  no  remedy,  and  wfaedier  he 
were  nltimately  cheated  or  not  I  forget  9 
bdt  the  fkct  may  operate  a  cantion  t«r 
practitioners. 


Whattf 
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]>ifliCBltya»to 
wkatto  be  iii- 
■erled. 


Upon  wbat  reeo- 
▼eiy  of  cteU  de- 
pends. 


Stet.  6  £•  I.  e.  1. 


Iti  appUeatioB. 


Whftrt  it  doet 
■ot  apply* 


Costs,  PlainHjg^*s  general  Right  to  Catts  ;  Statutbb. 

aeoage  ayel  and  ^  besayel,  the  point 'shall  be  inquired  whether  the 
(demandant  be  next  heir  as  well  as  in  a  mart  d^ancestor. 

It  will  be  obvious,  from  this  explanation  of  the  nature,  of  the 
writ,  that  it  may  be,  considered  as  obsolete,  "  not  indeed  wholly 
out  of  force,  but  certainly  out  of  use ;''  having  given  way  to  the 
proceeding  by  ejectment. 

COSTS. 

Costs,  properly,  are  the  fees  and  disbursements  payable  on  the 
'  prosecution  and  defence  of  suits  and  actions  ;  but  in  a  more 
extended  practical  sense,  they  comprehend  whatever  charges  be- 
come rightly  incidental  to  business  done  by  an  attorney  in  a  canse 
between  party  and  party. 

It  is  not  very  easy  to  determine  how  much  relative  to  this  tide 
'  ought  to  be  found  in  a  book  of  practice ;  it  u  a  subject  necessarily 
extensive,  add  almost  wholly  practical ;  its  extent  may  demand 
compression ;  its  being  practical  may  forbid  abridgment* 

Before  the  publication  of  Mr.  lldd's  most  valuable  work,  veiy 
little  upon  costs  was  to  be  found  in  practical  books. 

Where'  costs  are  recoverable,  and  where  they  are  not,  depends 
'  upon  the  provirions  of  statute,  and  upon  determinations  of  the 
courts ;  but  it  will  much  facilitate  tlie  due  comprehension  of  the 
subject  of  costs  to  treat  them  in  the  first  instance,  as  chiefly,  if  not 
only  wholly,  referrabte  to  express  provisions  of  the  legislature,  and 
therefore  1  shall  state  briefly  those  statutes  which  continue  to  direct 
.  or  influence  the  decisions  of  the  several  courts  upmi  points  involv- 
iiq;  costs.  - 

But  to  state  also  all  the  several  cases  that  have  occurred  on  these 
•statutes,  would  too  mudi  extend  the  title,  and  therefore  only  a  very 
brief  note  of  such  decisions  as  shaU  tend  either  to  elucidate  or 
determine  any  doubtful  applications  of  the  statute  will  be  here 
submitted. 

First,  of  statutes  regulating  the  plaintiff's  costs. 

The  statute  of  Gloucester,  6  Ea.  I.  c.  1  •  s.  2,  after  giving  da- 
mages to  be  recovered  in  certain  cases,  enacts  that  the  ^mandant 
may  recover  against  the  tenant  the  costs  of  his  writ  purchased, 
together  with  his  damages  in  the  cases  mentioned,  and  that  this 
'  act  shall  hold  place  in  all  cases  where  the  party  is  to  recover 
diamages. 

By  liberal  interpretaUoni  this  statute  entitles  the  plaintiff' to  co$tt 
of  the  suit  in  assumpsit,  covenant,  debt  on  contract,  case,  tres- 
pass, replevm,  ejectment.  And  where  by  a  subsequent  statute, 
double  or  treble  damages  are  given,  in  a  case  where  single  damages 
.  ^ere  before  recoverable. upon  stat.  8  H.  VI.  c.  9»  for  a  forcible 
.  entry,,  or  upon  stat.  fi  6c  S  fF.  4r  M.  sess.  I,  c.5f  for  rescuing  a 
distress  for  rent,  it  is  at  length  settled,  that  wherever  sm^le  damsges 
are  recove*^,.  there  also  costs  ^hall  follow. .  And  it  is  also  now 
settled,  that  the  plaintiff  hath  a  right  to  costs  in  all  cases  where 
damages  are  given  by  the  statute  to  the  party  grieved. 

But  where  double  or  treble  damages  were  given  by  a  subsequent 
statute  in  a  new  case,  where  single  damages  were  not  recoverable, 
as  in  waste  against  tenant  for  life  or  years,  for  not  setting  out  tithes, 
for  driving  a  distress  out  of  a  hundred,  where  the  whole  or  part  of 
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a  penalty  is  given  fo  a  common  informer,  for  usury ;  in  all  tbesti 
cases. it  seems  tbe  statute  of  Gloucester  did  not  give  costs. 

Neither  did  this  statute  extend  to  cases  where  no  damages  were 
recovemble  at  common  law,  as  in  scire  facias,  and  prohibition^. 

But  neither  plaintiff  or  defendant. is  entitled  where  a  juror  is 
withdrawn,  to  coats.     2  Tidd,  867. 

But  if  the  jury  omit  to  find  costs,  tbe  court  may,  where  the  Coittt  whei'e  juijr 
plaintiff  is  eniiiled  to  them,  make  such  an  entry  on  the  postea  as  ^"'^  ^  ^^ 
is  usual  to  authorize  tbe  allowance  of  costs.     Bale  v.  Uodgetts, 
1  Bing.  182.  . 

It  appears  that  a  general  right  to  recover  costs  bad  its  constant  The  general  right 
inconveniences  ;  for,  as  on  the  one  hand  it.seems  to  be  justice,  that  „^^^|*^  mconfe-  • 
where  a  plaintiff  has  a  remedy  against  a  wrong  doer,  he  should  also 
pay  the  costs ;  yet  it  was  frequently  found,  as  might  have  been  fore- 
seen, that  they  would  much  exceed  the  due  measure  <tf  repa- 
ration; and  therefore  it  may  be  presumed,  that  the  statutes 
enacted  subsequently  to  that  of  Gloucester,  restrained  or  mo- 
dified the  general  right  to  costs  in  cases  even  within  tbe  purview 
of  that  and  other  statutes  whereby  a  right  ta  recover  them  was 
created. 

By  some  of  these  subsequent  statutes  tbe  practice  of  discre-  Snth  right  tt* 
tionary  certificates  to  be  given  by  tbe  judge  who  tried  the.  cause  •trained  by  sob- 
was  originated.     By.  others  the  plaintiff  is  prevented  from  reco-  •^"•"^  statates* 
vering  costs  if,  residing  in  particular  districts,  he  sue  in  the  coitfts 
at  Westminster.      Of  such  certificates  some  mention  has  been 
shortly  made,  ante, 

Tlie  grounds  and  occasions  of  granting  or  withholding  such  cer- 
tificates are  created  by  several  statutes. 

By  Stat.  43EliZ.  c.  6.  if  upon  actions  personal  to  be  brought  Stat43EMi**.tfi 
in  the  courts  at  Westminster,   not  being  brought  for   any  title 
nor  interest  in  lands,  the  judge  signify  or  set  down  {certify)  that 
tlie  debt  or  damages  do  not  amount  to  40a*  or  above,  the  plaintiff 
shall  bav^  no  more  costs^  than  damages. 

The  certificate  of  the  judge,  under  this  statute,  deprives  the 
plaintiff  of  his  costs. .  And  the  certificate  to  deprive  a  plaintiff  of 
costs  may  be  indorsed  on  thjp  postea,.  after  costs  have  been  taxed ; 
and  although  the  defendant's  attorney  was  present  and  did  not 
object  to  such  taxation.  Foxali  v.  Banks  and  Another,  6B.ifA* 
536, 

The  court  knows  no  distinction. between  cosits  generally  ^nd  full 
costs;  therefore,  though,  the  statute  llG.  IL  c.  19.  5«  9-* speaks 
^^  of  full  costs/*  it  does  not  lake  away  the  judge's  power  to  cer- 
tify under  43  Efiz.  c.  6.  that  tbe.  cpsts  [damages  i]  are  less  than 
40s.     IrYf'm  v*  Reddish,  1 D*  *  IJ.  413. 

Where  in. an  action  for  assaulting,  beating,  and  ill  treating  the 
defendant,  as  .to  the  assaulting.. and  ill  treating,  justified  turning 
the  plaintiff  out  of  his  houses,  but. the  isaue  on  the  Justification 
was  foui)d  against  him :  the  court  held,  that  upon  the  whole  jus- 
ti^cation  a  batcery  appeared  admitted,  and  the  excuse  not  being 
proved,  ^he  plaintiff  wasi  entitled  to  full  costs,  without  a  judge's 
certificate.  Johnson  v,  Northwood,  .7  Taunt*  689*  S.  C.  \J»  £« 
Moore,  420* 
.    vov  t#   ,  ...     ,B  i^ 
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As  to  actions  for  assaalt,  battety,  md  &Ise  imprisonment,  and 

certiBcates  thereini  see  Emmett  v.  Lyne^  J  if.  £.  ^^    Wiffin  r. 

Kincardy  2N.  jR.  471.   and  title  False  ImprisonmbmTi  Ac" 

tion  for  False  Impriumment, 

8tat  ««  &  «s  By  sUt.  22  &  ^  C.  II.  c.  9.  s.  136.  for  preventing  trivial  suits, 

C.II.  c.9.f.  136.       contrary  to  stat.  43  £/i;s.  in. all  actions  of  trespass,  assault,  and 

battery,  and  other  personal  actions  in  the  courts  at  Westminster, 
virherein  the  judge  at  the  trial  shall  not  certify  upon  the  back  of 
.    the  record  that  an  assault  and  battery  was  sufficiently  proved,  or 
that  the  freehold  or  the  title  of  land  was  chiefly  in  question ;  if  the 
,  jury  find  damages  uuder  40<.  the  plaintiff  shall  not  recover  more 
costs  than  the  damage. 
its  extent.  It  has  been  ruled  that  the  words  ''  personal  actions"  in  this  sta- 

tute, extended  no  farther  than  to  cases  where  the  judge  was  per- 
mitted to  certify ;  therefore  in  trover,  or  action  of  trespass  dt  bonis 
asportatis  of  goods  and  chattels  not  fixed  to  the  freehold,  the 
plaintiff  shall  have  bis  full  costs,  though  the  damages  be  under 
40s.  and  though  the  judge  do  not  certify  pursuant  to  the  statote. 
.  Ven  V.  Phillips,  1  SiilL  20S.  The  asportation  of  goods  and  chat- 
tels, to  entitle  the  plaiutiff  to  full  costs,  will  not  be  allowed  to  be 
made  out  by  proving  in  an  action  of  trespass  to  the  freehold,  that 
lurf,  peat,  &c.  were  removed  therefrom,  this  being  held  to  be  only 
a  qualification  of  injury  done  to  the  land.  Clegg  v.  Molyneux, 
2  jDoiig.  780. 

It  is  remarked  in  a  note,  2  Bac.  Abr*  38.  that  on  the  part  of 

the  defendant,  minute  attention  should  be  given  to  the  declaration, 

-  and  to  the  evidence,  and  if  an  asportavit  be  not  found,  to  see  that 

the  verdict  be  properly  taken. 

Jls  eiect.  I'his  statute,  while  it  prevented  excessive  pecuniary  privation  for 

•  slight  trespasses  to  the  freehold,  allowed,  if  not -encouraged  the 
coc|imitting  of  trespasses  which,  though  not  very  injurious  in  point 
of  value,  inight,  from  their  frequency,  become  very  vexatious  and 
harassing ;  for  unless  damage  to  the  amount  of  40s«  could  be 
proved,  a  plaintiff  risked  his  own  costs,  and  therefore  it  is 
Stat.  8  &9  to  be  presumed  stat.  8  &  9  W.Xll.  c.  11.  s.  4.  enacts,  ''  that 

HMII.c.  11.S.4.  ,    ill  all  actions  of  trespass,  wherein  it  be  certified  by  the  judge 

on  the  back  of  the  record  that  the  trespass  tros  mlful  and 
maliciouSf  the  plaintiff  shall  recover  not  only  his  damages  but  hb 
foil  costs  of  suit."  In  Ford  v.  Parr,  %W%h.  21.  it  was  ruled 
that  this  certificate  must  be  made  in  open  court  at  th^  trial.  But 
this  case  has  been  just  now  declared  •  not  to  be  law,  and  with 
reference  to  the  4th  sect,  differently  worded  in  this  respect  firom  the 
1st  sect,  of  the  same  statute,  K.  B.  has  determined,  that  the  judge 
may  certify  out  of  courts  and  after  the  trial,  if.  4G.  IV.  MS. 
Here  again  a  certificate  entitles  the  plaintiff  to  costs. 

Bpt  if  the  defendant  plead  a  justification  in  trespass,  and  the 
plaintiff,  without  traversing  it,  new  assigns  a  trespass  not  concern- 
ing bis  4itle,  &C.,  on  which  issue  is  joined  and  found  for  him,  the 
plaintiff  is  entitled  *to  no  more  costs  than  damages,  under  statute 
22  &  23  C.  II.  c.  g.  «.  136.  Gregory  v.  Ormerod,  4Tatifif.  98. 
Stat.  4  Ac  5  IT.  Stat.  4  8c  5  fT.  S^  M.  c.  28.  s.  lO.  had  before  enacted,  that  if  in 

A  Jtf .  €,  ss.  «.  10.      actions  of  trespass  against  inferior  tradesmen,   committed  while 

hunting,  hawking,  &c.  they  shall  be  found  guilty,  Ae  plaintiff 
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should  not  only  recover  his  damages  thereby  sustained,  but  also 
his  full  costs. 

Upon  the  application  of  the  words.  **  inferior  tradesmen'*  in  this  A»  to  inferior 
statute^  occurred  the  case  of  Buxton  v.  Mingay,  2  JVils.  70.  The  tradcimeii. 
alleged  trespass  being  committed  by  the  defendant  while  hunting, 
and  the  court  divided  upon  the  question,  whether  a  surgeon  and 
apothecary  were  an  inferior  tradesman  or  not :  Mr.  J.  Noel,  with 
good  foresight,  declaring  that  ''  he  thought  a  surgeon  the  fittest 
person  in  the  world  to  be  in  the  field  with  gentlemen  a  hunting/' 
Xbis  point  arose  by  reason  of  small  damages  having  been  given, 
and  it  being  contended  that  the  defendant  was  an  inferior  trades- 
man, in  order  to  entitle  the  plaintiff  to  full  costs. 

As  to  that  part  of  the  statute  22  8c  23  C.  II.  c.  9*  which  relates  Where  an  assault 
to  actions  of  assault  and  battery,  it  has  been  holden,  that  if  an  ^^Jf  proved, 
assault  be  only  proved,  the  plaintiff  shall  have  no  more  costs  than 
damage.     Anon,  1  Vent,  ^b6.    S.  C.  2  Lev.  102.  reported  by  the 
name  of  Smith  r.  Nevsam. 

But  where  a  man  brings  trespass  for  beating  his  servant  per  ifuod  Where  trespass 
servitium  amisit,  it  is  not  an  action  of  assault  and  battery  within  ^Jj^^fi^  ^ZkSu^ 
the  statute,  but  is  an  action  founded  upon  the  special  damage,  in 
'which  there  shall  be  ftill  costs.     Brown  i;.  Gibbons,  2  Ld.  Raym. 
831,     1  Salk.  207- 

Neither  is  an  action  for  criminal  conversation  with  the  plaintiff's  Where  brought 
-wife  within  the  statute,  for  the  criminal  conversation  is  the  gist  ^^^  ®"°^  *^^* 
of  the  action^  and  not  the  assault.     Batchelor  v*  Briggs,  2  BL  R. 
831. 

The   allowing  a  bon&  Jide  asporiavit   of  goods  and  chattels.  As  to  tearins^ 
unconnected  with  the  freehold,  to  take  a  case  out  of  the  statute  |!l?Jl!ifhin*th«  ' 
^ve  rise  to  a  notion  that  stating  on  the  record  a  distinct  spoliation,  statute, 
tearing  of  clothes,  8lc.  independently  of  'assault  and  battery,  would 
take  a  case  out  of  the  statute,  although  the  judge  should  not  cer- 
tify that  a  battery  had  been  proved.     Cotterill  v.  Tolly,  1  T.  R. 
655.  but  it  is  now  settled  that  if  the  tearing  of  the  clothes  appear 
to  have  occurred  at  the  same  time  with  the  injury  to  the  person, 
the  court  will  consider  it  as  part  of  the  same  transaction,  and  allow  * 

'the  plaintiff  no  more  costs  than   damages,   notwithstanding  the 
declaration  may  not  allege  the  former  injury  as  consequential  to         ** 
the  latter.     Meers  r.  Greenaway,  I  H.  Bl.QQl.      Lock  wood  v. 
Stannard,  5  T.  JR.  482. 

Where  the  defendant  pleads  a  justification  to  the  assault  and  Jn»t»ncation 
battery,  it  is  tantamount  to  a  certificate  of  its  having  been  proved.  ^u5*cate. 
Richards  v.  Turner,  Btd.  N.  P.  330.  and  it  must  necess^arily  be 
inferred,  because  a  new  question  goes  to  the  lury  distinct  from 
that  to  which  a  justification  is  pleaded ;  and  it  has  been  so  ruled  Where  new 
diat  if  the  defendant  justify,   and  the  plaintiff  make  a  new  as-  «M»gament. 
signment,  to  which  the  general  issue  is  pleaded,  he  will  have  no 
more  costs  than  damages  without  a  certificate;   neither  will  he 
if  the  defendant  justify  the  assault  only.    Page  v*  Creed,  ST.  R» 

391. 

The  efiect  of  the  judge'b  certificate  under  this  statute  is  to  give  Effect  of  the  cer- 

the  plaintiff  costs.  tfficate  under  this 

»««.  pioAUiiM  vwoi-D.  r  *       .         *•  £►»•••  statute. 

By  many  acts  of  paruament,  where  the  cause  of  action  arises  in  Local  acts, 
a  certain  placci  or  where  it  does  not  exceed  a  certain  sum,  the 
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plaiQliffy  if  he  sue  in  the  superior  courts,  cannot,  recover  coyts* 
But  it  seems  that  payment  of  money  into  court  is  au  ackiiowiefig- 
meiit  of  the  jurisdiction  of  the  superior  courts.  See  Miller  v* 
Williams,  5  E$p,  ly. 

By  Stat.  13  u.  HI.  c.  51.  $.\.  commonly  called  the  Welch  Ju^ 
dicature  Act|  in  case  the  plainliff  in  aoy  personal  action,  &c.  wl^ere 
the  cause  of  action  shall  arise  in  Wales,  and  be  tried  at  the  assizes 
at  the  nearest  English  county  in  which  the  cause  of  action  shall  be 
laid  to  arise,  shall  not  recover  by  verdict  a  debt  or  damages  to  the 
amount  of  £10;  in  such  case  if  the  jiidge  who  tried  the  cause 
shall  certify  on  the  back  of  the  record  of  md  prius^  that  the  de- 
fendant was  resident  in  Wales  at  the  time  of  the  service  of  ^the 
writ,  or  other  mesne  process  in  such  action,  on  such  fact  being 
suggested  on  the  record  or  judgment  roll,  a  judgment  of  nonsuit 
shall  be  entered  against  the  plaintiff,  and  such  defendant  shall  be 
entitled  to  and  have  like  judgment  and  remedy  thereon  to  recqver 
such  and  the  like  costs  against  the  plaintiff  in  every  such  actjon, 
as  if  a  verdict  had  been  given  for  the  defendant,  unless  the  judge 
before  whom  such  cause  shall  be  tried  shall  certify  on  the  back  of 
the  record  that  the  freehold  or  title  of  the  land  mentioned  in  the 
plaintiff's  {declaration)  was  c^iiefly  in  question,  or  that  such  cause 
was  proper  to  be  tried  in  such  English  county.  ^ 

The  foregoing  clause  limits  the  operation  of  the  act  to  the  per- 
sonal actions  therein  enumerated. 

The  next  clause  enacts,  that  in  all  transitory  actions  arising 
within  the  said  principality,  which  shall  be  brought  in  any  of  his 
majesty's  courts  of  record  out  of  Wales,  and  the  debt  or  damages 
fotmd  by  the  jttry  shall  not  amount  to  the  sum  of  «£lO,  and  it  sjiall 
appear  that  the  cause  of  action  arose  in  Wales,  and  tliat  the  de- 
fendant was  resident  there  at  the  time  of  the  service  of  any  writ 
or  other  mesne  process  served  on  him  in  such  action,  and  it  shall 
be  so  certified  under  the  hand  of  the  judge  who  tried  such  cause 
upon  the  back  of  the  record  of  nisi  prius,  (on  such  facts  b^ng 
suggested  on  the  record  or  judgment  roll)  a  judgment  of  nonsuit 
shall  be  entered  thereon  against  the  plaintiff,  and  the  plaiu tiff  shall 
pay  the  defendant  in  buch  action  his  costs  of  suit.  And  in  the 
taxation  of  all  costs  given  to  the  defendant  by  this  act,  the  proper 
officer  shall  allow  to  the  plaintiff  out  of  the  defendant's  costs  the 
full  sum  given  to  the  plaintiff  by  the  verdict ;  and  although  no 
judgment  shall  be  entered  for  the  plaintiff  upon  such  verdict,  the 
^me,  without  any  judgment  entered  thereon,  shall  be  a  bar  to  any 
action  commenced  by  the  plaintiff  for  the  same. 

Several  acts  have  been  passed  for  the  establishing  or  extending 
local  jurisdictions  over  debts  of  a  certain  limited  amount. 

One  of  the  first  of  these  local  acts  is  stat.  SJac»  I.  c.  15.  s.  4. 
which  enacts,  that  if  in  any  action  of  debt,  or  action  upon  the  ciise, 
upon  an  assumpsit  for  the  recovery  of  any  debt  to  be  sued  or 
prosecuted  a|;ainst  any  citizen  and  freeman  of  London,  or  other 
person  inhabiting  there,  or  in  the  liberties  thereof,  being  a  trades- 
man, victualler,  or  labouring  man,  in  any  of  the  king's  courts  at 
Westminster,  or  elsewhere,  out  of  the  court  of  requests  established 
for  tlie  same  city,  it  shall  appear  to  the  judge  or  judges  of 'the 
court  where  such  action  shall  be  sued  or  prosecuted,  that  the  debt 
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'   to  be  recovered  by  the  plaintiff  in  such  action  doth  not  amount  to    • 
the  sum  of  40f. ;  and  the  defendant  in  such  action  shall  duly  prove, 
either  by  sufficient  testimony,  or  by  his  own  oath,  to  be  allowed 
by  any  the  judge  or  judges  of  the  said  court  where  such  action 
shall  depend,  that  at  the  time  of  the  commencing  of  such  action 

>  such  defendant  was  inhabiting  and  resiant  in  the  city  of  London, 
or  the  liberties  thereof  as  above,  that  in  such  case  the  said  judge 
or  judges  shall  not  allow  to  the  plaintiff  any  costs  of  suit,  but 
shall  award  that  the  same  plaintiff  shall  pay  so  much  ordinary  costs 
to  the  defendant  as  such  defendant  shall  justly  prove  before  the  said 

'   judge  or  judges  it  hath  truly  cost  him  m  defence  of  the  said  suit ;    > 

.  but  by  s.  6.  the  act  is  not  to  extend  to  any  debt  for  rent  upon 
lease  of  Ibnds  or  tenements,  or  any  other  real  contracts,  nor  to  any 
other  debt  that  shall  arise  by  reason  of  any  cause  concerning  a 
testament  or  matrimony,  or  any  thing  proper  to  the  ecclesiastical 
court,  albeit  the  same  shall  be  under  40s. 

The  supposed  beneBts  of  this  statute  were  by  stat.  14G.  II.  Exteoded  by 
c.  10,  extended  to  ''  every  citizen  and  freeman  of  London,  and  ^.'^q, 
every  other  person  inhabiting  within  the  said  city  or  its  liberties, 
and  also  to  persons  renting  or  keeping  any  shop,  shed,  stall,  or 
stand,  or  seeking  a  livelihood  there,  who  have  debts  owing  them, 
not  exceeding  the  sum  of  40f.  by  any  person  or  persons  inhabit- 
ing or  seeking  a  livelihood  within  the  said  city  or  its  liberties, 

> '  during  their  respcciive  inhabitancy,   of  seeking  a  livelihood  si& 

•  aforesaid^" 

The  sum  of  40$.  was  afterwards  considered  as  too  tow  a  Kmi-  And  aim  hj  tut. 
tation  of  tlie  operation  of  these  acts ;  and   therefore  by  statute  ^^^^^  ^*  **^ 

•  39  &  40  G.  III.  6.  104,  it  was  extended  to  ^*  debts  not  exceeding  ^'' 
5JL  due  to  any  person  or  persons,  whether  residing  within  the  city  of 
London,  or  elsewhere,  or  to  bodies  politic  or  corporate,  and  frater- 
nities or  brotherhoods,  whether  corporate  or  not  corporate,   from 
any. person  or  persons,  residing  or  inhabiting  within  the  said  city  or    ' 

■'   its  liberties,  or  keeping  any  house,  warehouse,  shop,  shed,  stall,  or  ' 
stand,  or  seeking  livelihood,  or  trading  or  dealing  within  the  same 
city  or  libertiea ;  and  if  any  action  or  suit  shall  be  commenced 
in  any  other  court  than  in  the  said  cdurt  of  requests  for  any  debt 
not  exceeding  the  sum.  of  5/.,  and  recoverable   by  virttie  of  th^  . 

-  former  acts»  or  of  tliis  act,  in  the  said  court  of  requests,  the  plain- 
tiff in  such  action. or  suit^hall  not,  by  reason  of  a  verdict  or  other-> 
wise,  have  or  be  entitled  to  any  costs  whatsoever ;  and  if  the  verdict    . 

t  sliail  be  given  for  the  defendant  in  any  such  action  or  suit,  and  the 
judge  or  judges  before  whom  tlie  same  shall  be  tried  or  heard  shall    * 

.    think  fit  to  certify  that  such  debt  ought  to  have  been  recovered  in 

the  said  court  of  requests,  then  such  defendant  shall  have  double 

costs,  and  shall  have  such  remedy  for  recovering  the  same  as  any 

defendant  may  have  for  hi&  .costs  in  any  cases  by  law." 

Aud  where  the  plaintiff  recovers  less  than  5L  it  is  no  olgection 

•  to  entering  a  suggestion  on  the  roll  to  that  efEect  under  this  act  that 
the  plaintiff  believed  he  had  a  cause  of  action  for  mope  than  that, 

.    sum.     Younger  v.  Kilsby,  2  Marsh*  145. 

Several  cases  have,  occurred  on  the  construction  and  application  Cases  on  them 
.  of  these  and,  subaeqneat  acts,  establishing  courts  of  cequestSs  fo"^*^^^°*"L 
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Cases  u  to  tbe 
residence  of  the 
parties. 


Cases  as  to  tbe 

nature  of  the  ori- 
ginal debt. 

Cases  as  to  the 
person. 

Caation  recom- 
mended* 


Other  local  pub- 
lic acts. 
South  wark. 
Sf6.II.  e.4,7* 
3f  6.  II.  e.  6. 
East  Half  Hun- 
dred of  Brixton, 
46  6.  III.  c.  87. 


Westminster  and 
part  of  the 
Dnchy  of  Lan- 
caster, t5  G,  II. 
€.  S7.   24  G.  II. 
c.4t. 

Tower  Hamlets, 
<3  G.  II.  c.  SO. 
County  Court  of 
Middlesex, 
93  G.  II.  c.  S3. 
Bath. 
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Some  of  these  have  torned  upon  what  was,  or  vtes  not,  a  reajdence 
or  occupation  of  a  residence,  within  the  acts.  .  Miller  v.  Willians, 
5  Esp.  N,  P.  ig.  Gould  V.  CoUer,  gent,  one,  &c.  1  Smitk^ 
334.  Jefferies  v.  Watts,  iJVesE^  R\  153.  Grey  r.  Gook,  8  East, 
S36.  Skinner  v.  Davis,  8  Taunt*  ig6.  Holden.  v.  Newubam, 
13  East,  I6i.  Stephens  t;.  Derry,  16  East,  147.  Croft  v.  Pit- 
man,  1  Marsh.  269« 

Other  cases  have  occurred  wherein  the  nature  of  the  original 
debt  was  in  onestion.  Foot  v.  Coare,  2  £.  ^  P.  588.  Sandby, 
Clerk,  V.  Miller,  5  Eaa,  194. 

Others  have  occurred  where  the  question  was  raised  as  to  the 
person  when  plaintiffs.  Board,  One,  &c.  «.  Parker,  7  East,  47. 
3  Smith,  52.  S.C. 

Whenever  the  practitioner  is  instructed  to  prosecute  or  defend 
an  action  in  the  superior  courts,  where  the  debt  is  of  small  or 
limited  amount,  it  will  behove  him  to  see  whether  it  may  not  be 
properly  cognizable  under  one  of  the  local  public  acts  for  the  esta- 
blishment of  courts  of  requests,  or  for  the  extension  of  the  juris- 
diction of  county  courts ;  some  of  these  will  now  be  -shortly  men- 
tioned. And  this  caution  seems  peculiarly  necessary  to  be  observed 
where  the  defendant  at  the  time  of  action  brought,  happens  to  be 
resident  within  the  jurisdiction  of  the  Birmin^am  coturt  of  re- 
quests act.    See  Lees  v.  Rogers,  4  Taunt.  150. 

The  coiu*t  of  requests  first  established  or  recognized  by  legisla- 
tive authority  was,  as  we  have  seen,  that  of  London,  by  statute 
SJac.l.c.  15.  The  jurisdiction  of  which  court  was  by  statutes 
39  &  40  G.  III.  c.  104,  -extended  to  sums  not  exceeding  5l. 

The  next  established  in  the  neighbourhood  of  the  metropolis  was 
that  of  Southwark,  by  stat  22  G.  IL  c  47,  to  explain  and  amend 
which  was  passed  stat.  32  G.  IL  c«  6.  and  by  stat.  46  G.  HI. 
c.  87«  the  jurisdiction  of  this  court,  and  that  of  the  £a8t  Half 
Hundred  of  Brixton,  was  extended  to  sums  not  exceeding  51. 

And  in  order  to  proceed  under  the  Southwark  court  of  requests 
act,  22  G.  IL  c.  47,  both  plaintiff  and  defendant  must  be  resident 
within  the  jurisdiction  of  tlie  court.  Dillamore  v.  Casson,  1  Bing. 
388. 

Then  followed  the  establishment  of  that  of  Westminster,  and 
part  of  the  Duchy  of  Lancaster,  by  stat.  23  G.  II.  c.27,  to  ex- 
plain and  amend  which  was  passed  stat.  24  G.  11.  c.  42. 

After  this  statute,  but  in  the  same  sessions,  was  established 
that  of  the  Tower  Hamlets,  viz.  stat.  23  G.  II.  c.  30. 

County  courts  were  also  regulated,  and  their  jurisdiction  ex- 
tended. That  of  Middlesex,  by  sUt.  23  G.  II.  c.  33.  The  extend- 
ing the  jurisdiction  of  tlie  court  at  Bath  to  sums  not  exceeding  10/. 
has  been  mentioned  under  the  title  Bath,  ante.  And  the  action 
for  use  and  occupation  lies  therein.  Axon  v.  Dallimore  and  An- 
other, 3  D.  ^  JR.  51.  And  a  defendant  residing  within  the  juris- 
diction of  this  court  is  entitled  to  be  sued  there  for  a  debt  under 
10/.  though  the  cause  of  action  accrued  and  the  plaintiff  resides 
out  of  the  jurisdiction.  And  if  such  an  action  be  brought  else- 
where, the  court  on  motion^  will  deprive  the  .plaintiff  of  costs. 
Baildon  v.  Fitter,  1  Chit.  R.  635. 
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I  do  not  knpw  Uiat  any  practical  use  wo^ld  attend'  the  enu- 
aierattng  all  the  acta  establishing  or  recognizing  these  local  courts. 
See  caution,  recommended,  anief  page  390.* 

Each  of  these  acts  is  distinguished  bj  some  exception  proper  to  Exceptions  in 
be  here  noUced.    That  relating  to  rent  (see  WooHey  v*  Clerkman^  ^^^^  ^^^ 
1  Doug.  244.)  testament,  or  matrimony,  and  ecclesiastical  matters^ 
mentioned  in  the  first  London  act,  is  also  to  be  found  in  that  of 
Westminster  and  the  Tower  Hamlets* 

And  it  should  appear  that  the  defendant's  pleading  a  tender  to  an  May  saggest  for 
action  for  goods  sold,  does  not  preclude  him  from  entering  a  jBUg-  tenlder^preadcd. 
gestion  on  the  roll  to  deprive  the  plaintiff  of  bis  costs  under  stat.  "^ 

89  &  40G.  III.  c.  104.  $.  12.  (Tendon  Court  of  RequesU  act.) 
Jordan  v.  Strong,  5M.S^  S.  196. 

An  attorney  must  not  be  sued  in  a  court  of  conscience  for  a  debt 
under  409.  except  in  London,  Westminster,  and  the  Tower  Ham- 
lets. Hussey  and  Another  v.  Jordan,  T.  25  G.  IH.  K.  B.  1  Tidd^ 
74. 

Where  the  right  to  damages  was  doubtful,  or  iheguanium  un-  To  what  the  local 
certain,  it  might  have  been  obvious,  that  these  acts  could  neither  in  ^^tma  do  not 
their  spirit  or  in  their  letter,  be  applicable;  yet  where  the  plaintiff^  ^^^°  * 
on  a  special  action  on  the  case  for  the  breach  of  an  agreement, 
recovered  damages  under  40j.  it  wag  moved  to  enter  a  suggestion 
on  the  14  G.  II.  c.  10;  but  the  court  very  decisively  rejected  the 
application.    Jones  o.  Greening,  5  T.  jR.  529. 

But  in  trover  the  coulrt  would  not  stay  proceedings  on  an  aflMavit 
by  the  defendant  that  tlie  cause  of  action  did  not  amount  to 
405.    Lowe  V.  Lowe,  iBing.  270. 

And  where  the  sum  recovered  has  been  reduced  under  40r.  by 
me^s  of  set  off,  (that  is,  of  cross  demands,  not  payments  on 


*  The  propriety  of  their  total  aboK-  mand  was  said  to  be  only  2i.  6d,,  the 

tioii,   and  the  re-rAtablbhmeat  io  its  costs  tliat  day  were  admitted  by  the 

ancient  vigour,  with  increased  bat  re-  respective  solicitors  to  amonut  to  l^i. 

g^iilated  powcrp,  adapted  to  the  change  on  each  side.*    A  solemn,  and  to  some 

of  cfrciimstances  and  things,    of  the  a  profitable  mockery  of  the  practice 

county  coon  has  been  suggested.    A  in  the  superior  coarts  had  taken  place 

good  old  frame  put  together  by  oar  an-  in  the  previous  potting  oif  one  trial, 

cestors  yet  remains,  and  with  very  little  and  in  granting  a  new  one.  I  understand 

adjnatment  the  county  coort  may  yet  that  this  court  is  now  better  regnlated. 
Ije  rendered  adequate  to  every  purpose         Since  the    publication    of  the  first 

of  administering  substantial  justice  in  edition  of  this  wcrk,  the  measure,  to 

matters  petty  indeed,  in  the  estimation  which  this  note  adverts,  has  more  or  less 

of  those  who  survey  the  affairs  of  men  occnpted  the  attention  of  porliament. 

in  the  genend,  bnt  wbirli,  on  a  more  At  the  time  I  am  now  writing  (May, 

intimate  view,  will  be  found  to  occupy  1824)  a  bill  is  pending.    What  the  is-, 

a  large  part  of  thi-ir  real  business.  sue  may  be  I  am  ignorant,  but  of  this 

Courts  of  Requests,  as  at  present  there  cannot  be  any  doubt  entertHined, 

constituted,  and  also  ill-irregulatcd  io-  that  both  in  the  superior  and  in  the  in- 

cal  jurisdictions,  facilitate  improvident  ferior   courts  the  permitting  costs    to 

credits,     orl^'inate    numerous    frauds,  operate  a    grievous  tine    upon  parties 

and  even  gross  perjuries.  Sometimes  seeking  the  recovery  or  the  defence  of 
tiley  beget  much  oppression,  and  having .  their  rights  in  respect  of  trilling  amounto 
i'cw  deteraiTnate  rules  by  which  tliey  .  is  alike  disgraceful  to .  legislation  and 

bold  themt^elves  bound,  Ihey  often  fail  to  courts.  TJnder  an  administration  in 

in  reaching  the  justice  of  I4ie  case  sub-  sOme  other  respects  not  wholly  disposed 

milted  to  their  detenniiqatioti*  to  cast  obstojries  in  the  way  of  i'ortiier 

I  was  present  at  the  trial  of  a  cause  amendment  of  the  law,  something  more 

in  a  remote  juriSiHction,  a  sort  of  ba-  may  yet  surely  be  donC'  towards  fur- 

roniai  court.  Although  the  original  de-  tJier  amendment. 
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*       -  • 

•  accdunt^  Clerk  v.  Askew,  8  Eait,  28.  Horn  v.  Hughs;  ibid.  347  ) 
M'Collam  t>.  Carr,  \  B.  Sf  P.  (223,.  (as  to  this  case,  see,  however, 
what  was  said  bj  Lord  Eiienborough,  C.  J.  in  Clerk  v.  Askew, 
above  cited  ;  or  tender,  Heaward  v.  Hopkins,  2  Doug.  448.)  these 
acts  are  held  not  to  apply.  So  also  where  a  demand  for  plumber's 
work,  and  new  materials  found,  amounting  in  value  to  8/.  was 
reduced  below  5/.  by  the  plaintiffs  taking  the  old  lead  and  allowing 
for  it,  instead  of  using  it  as  far  as  it  would  go,  in  which  case  the 

•  original  demand  would  have  been  under  5L  the  12th  section  of  the 
Southwark  Act,  as  to  a  demand  being  reduced  by  balancing  ac- 
counts, was  held  not  to  be  within  the  exception  in  the  12th  section 
of  Stat.  46  G.  III.  c.  67.  Porter  v.  Philpot,  14  East,  544.  So 
also  upon  an  account  debit  and  credit  stated  where  the  balance 

'   was  under  5/.  upon  which  account  the  plaintiff  recovered  the  sum 
-    of  4/.  195.  being  such  balance.     Formin  v.  Oswell,  1  M.SfS.  393. 

The  mode  of  taking  advantage  of  these  statutes  is  by  plea,  sug- 
gestion, or  motion,  and  if  that  mode  be  not  adopted  the  court 
will  not  after  verdict  enter  a  suggestion  on  the  record,  that  the 
defendant  lived  within  the  jurisdiction,  or  stay  the  proceedings. 
Turton  v.  Chambers,  M.  43  G.  IH.  K.  B.  9  Tidd,  973. 

Under  the  London  Court  of  Conscience  act  the  practice  is  to 
stay  proceedings  on  paying  the  money  without  costs,  and  not  to 
require .  a  suggestion.  Robinson  r.  Vickers,  et  aL  1  Chit.  JZ. 
63i6!  n.  .         ' 

The  defendant  cannot  enter  a  suggestion  on  the  roll  under  the 
Middlesex  Court  of  Conscience  act,  where  a  verdict  is  found  for 
\s.  damages  on  an  issue  taken  upon  a  plea  in  abatement  of  mis- 
noiher.     Welchen  r.  Le  Pelletier,  Ibid. 

But  where  the  demand  was  cut  down  below  40s.  by  a  defence 
of  infancy,  and  the  jury. thereupon  find  damages  under  40s.  Bate* 
man  r.  Smith,  l^Easty  301  ;  and  also  where  it  appears  by  an 
'  award  that  the  original  demand  was  under -40s.  and  recoverable  in 
one  of  these  courts,  they  do.  Butler  v.  Grubb,  H.  23  G.  IIL 
K.B.  Watson  v.  Gibson,  //.  33  G.  III.  K.  B.  Hanison  v. 
Slater,  T.  44  G.  UI.  2  Tidd^  862.  See  post,  as  to  CosU  on  Ar- 
bitration. See  also  Dunster  v.  Day,  8  East,  239*  as  to  where  a 
defendant  after  judgment  by  default,  &c.  the  defendant  may  move 
to  stay  proceedings  on  payment  of  damages  assessed  without  costs. 
But  the  Middlesex  act  allows  of  suggestion  only  in  cases  after 
trial,  not  after  inquiry.     Harris  v.  Lloyd,  4  Ji,  4r  ^.  171  • 

They  are  not  applicable  in  cases  where  executor  is  defendant 

•  Ailway  V.   Burrows,  I  Doug.  263 ;  nor  in  the  county  court  in 
'/  Middlesex  to  attortiies,  Wiltshire  v.  Lloyd,    1  Dong.  36 1 ;  but 

see  Parker,  One,  8cc.  9.  Vaughan,  9,  D,  ii  P.  29-  Nor  are  attor- 
nies,  plaintiffs  within  the  London  Court  of  Conscience  Act, 
39  &  40  G.  in.  c.  104.  Board,  One,  &c.  v.  Parker,  7  Ea$ti  47. 
I'hese  are  local  acts,  tending  much  to  abridge  the  plaintiff's 
right  to  costs;  and  in  the  same  spirit,  and  with  the  same  view, 
plaintiffs  are  restrained  in  their  right  to  costs  in  actions  gainst 
revenue  officers,  who  are  particularly  protected  against  being  sub- 
jected to  costs,  where  actions  are  brought  for  seizures  which  may 
appear  on  trial  to  have  been  made  qq  ptobaU^  grounds. 
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By  Stat.  28  G.  III.  c.  87.  ».  44,  in  case  any  iuforfinlation  or  In  actions  a«ln«t 
suit  shall  be  brought  to  trial  on  account  of  the  seizure  of  any  ^^^^1%,^' 
goodsy  &c.  seized,  as  theruo  mentioned,  by  virtue  of  any  revenue  «,  t4l 
act  relating  to  customs  or  excise,  or  of  any  ship,  vessel,  or  boat, 
or  of  any  horse,  cattle,  or  carriage^  used  or  employed  in  removing 
or  carrying  the  same,  wherein  a  verdict  shall  be  found  for  the 
claimer  thereof,  and  it  shall  appear  to  the  judge  or  court  before 
whom  the  same  shall  be  tried  or  heard,  that  there  was  a  probable 
cause  of  seizure,  the  judge  or  court  shall  certify,  that  there  was 
a  probable  cause  for  making  such  seizure ;  and  in  such  case  the 
claimant  shall  not  be  entitled  to  any  costs  of  suit  whatsoever." 
Several  otiier  statutes  before  and  since  the  passing  of  that  above 
recited  have  similar  clauses  inserted  in  them. 

The  plaintiflf  is  also  abridged  of  costs  in  actions  on  judgment.  In  actions  on 
unless  the  court  shall  otherwise  order.    Stat.  43  G-  HI.  c.  46.  s.  4. ;  ^^^g^jji^*.  46. 
but  it  has  been  ruled  that  the  statute  does  not  apply  to  an  action  j.  4^ ' 
brought  to  recover  the  coats  of  a  judgment  of  nonsuit.     Bennett 
V.  Neale,   14£asf,  342.   .And  where  a  defiendant  against  whom 
judgment  had  been  obtained,  sued  out  a  writ  of  error,  and  to  an  ac* 
tion  on  the  judgment  pleaded  nid  iiel  record,  the  court  allowed 
the  piaiotiff  his  costs  or  an  action  on  the  judgment.    Gamwell 
V.  Barker,  5  Taunt.  264. 

Yet  where  in  the  account  between  plaintiff  and  defendant  there 
are  items  clearly  due  on  both  sides,  it  is  an  arrest  without  reason- 
able atid  probable  cause  within  the  statute,  if  the  plaintiff  arrests  and 
holds  the  defendant  to  bail  for  the  amount  due. to  him,  without  at 
the  same  time  giving  him  credit  for  the  items  clearly  due  on  the 
other  side  of  the  account.  He  ought  only  to  hold  the  defendant 
to  bail  for  the  admitted  balance.  Dronefield  v.  Archer,  1  Doml.  Sf 
Rj^L  67.    5  B.  (*  J.  6 13.  S.  C. 

The  4th  section  of  this  act,  which  provides,  that  in  actions 
on  judgments  recovered,  the  plaintiff  shall  not  be  entitled  to . 
costs  unless  by  the  order  of  the  court  or  some  judge  thereof,  does 
sot  entitle  a  defendant  to  stay  the  proceedings  on  payment  of  the 
debt  without  costs,  where  there  was  probable  ground  for  plaintiff 
also  claiming  interest  on  part  of  the  debt.  Wood  v,  Silletto, 
1  cm.  JR.  474. 

In  an  action  on  a  judgment  it  is  irregular  to  sign  judgment  for 
costs  without  leave  of  the   court ;  but.  on  payment  of  costs  of  . 
>  motion  the  court  directed  that  the  judgment  should  stand.     Arm- 
strong V.  Fuller,  Id.  190. 

So  is  he  in  like  manner  abridged  in  an  action  against  a  justice  of  AnUist  jmtioet 
the   peace  unless  it   be  alleged  in  the  declaration  that  the  act  on  ?;  ^%C?^«^« 

I'll'  <•         *  1  1*'         1  ^^nyiirr     ^  v«  li4«  ••  lvl« 

winch  the  cause  of  action  arose  was  done  maliciously ,  stat.  43  Cr.  1 11. 
c.  141;  nor  shall  the  plaintiff  .recover  costs,  *'  where  the  justice 
shall  prove  at  the  trial  that  the  plaintiff  was  guilty  of  the  offence 
whereof;  he  had  been  convicted,  or  on  account  of  which  he  had 
beeq-  apprehended,  or  had  otherwise  suffered,  and  that  he  had 
'  undei^ne  no  greater,  punishment  than  was  assigned  by  law  to 
such  offence."  > 

Another  general  statute  likewise  abridges  the  plaintiff's  right  to  Where  verdict  is 
recQv^r   costs  in  certain  cases  even  where  a  cause  of   action  Umiied  In  amount. 
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shall  be  established  by  verdict,   if  that  verdict  be  limited  in  its 
amount,  as  thus : 

Stat.  21  Jae.  I.  c.  16,  enacts*  that  in  case  for  shinderoiis  woids 
to  be  sued  or  prosecuted  in  the  courts  at  Westnunster»  or  other 
courts  that  have  power  to  hold  plea  thereof,  if  the  damage  is 
found  to  be  under  40s.  the  plaintiff  shall  recover  no  more  costs 
than  damages. 

No  certiBcate  is  required  in  this  case ;  but  it  is  worthy  remark, 
that  although  the  power  of  the  judges  to  increase  the  costs  is  in 
this  case  thus  taken  away,  yet  it  is  said  to  have  been  the  resolution 
of  all  the  justices  K.  B.  C.  P.  that  the  inry  are  not  bound  by  the 
statute.  iJote  in  Brown  v.  Gibbons,  1  Salk.  207*  and  see  Bale  v. 
Hodgetts,  iBing.  182.  cited  «iile,  page  385. 

It  seems  to  have  been  doubtful  what  should  be  deemed  slan- 
derous words  within  the  meaning  of  this  statute ;  but  it  baa  been 
liolden  not  to  extend  to  actions  for  slander  of  title,  and  the  reason 
that  was  there  given  may  have  afforded  a  criterion  for  the  decision 
of  subsequent  cases :  for  it  iwas  said,  dab.  Hyde,  J.  that  the  sta- 
tute ''  extends  to  actions  for  slanderous  words,  which  are  intended 
to  the  persons  of  men,  and  are  conmion  actions,  and  rather  begin 
of  spleen  than  otherwise,  but  not  to  this  action,  which  is  rare,  and 
not  brought  without  special  damage  \"  and  agreeably  to  this  prin- 
ciple thus  recognized,  it  is  now  settled,  that  in  an  action  far  words 
with  special  damage,  and  verdict  for  it,  if  the  words  are  in  them- 
selves actionable,  there  shall  be  allowed  no  more  costs  than 
damages.  Burry  v.  Perry,  2  Ld.  Raym.  1688.  CoUieri?.  Gaillard, 
2  Bt.  R.  1062. 

The  operation  of  stat.  21  Jac.  I.  c.  l6.  is  confined  to  action  for 
slanderous  words  spoken  of  the  person,  and  does  not  extend  to  an 
action  for  a  libel.  Hall  v.  Warner,  T.  24  G.  IH.  K.  B.  2  Tidd, 
974. 

It  18  also  said  to  have  been  ruled,  that  although  the  defendant 
justifies,  and  the  plaintiff  recovers  less  than  4O9.  yet  that  die  ease 
will  not  be  taken  out  of  this  statute.  Bartlet  v.  Robins,  2  fVils. 
258. 

Exclusively  of  the  statutes  above  mentioned,  and  as  to  which  cases 
have  been  also  stated  in  illustration  or  explanation,  other  statutes 
have  been  enacted,  whereby  the  costs  may  be  doubly  and  trebly  in- 
creased ;  and  as  to  this  point  generally,  it  seems  agreed,  that  where 
damages  were  before  recoverable,  and  a  -statute  increase  them  to 
double  or  treble  the  value,  the  plaintiff  shall  recover  hb  double  or 
treble  dkmages ;  and  costs  also,  as  parcel  of  the  damages  shall  be 
trebled;  so  agreed  by  the  court  in  Wilkinson,  q.  I.  9.  Albtt, 
ICowp.  366. 

In  an  actfoil  for  a  forcible  entry  upon  stat.  8  ff.VI.  c.  9^  which 
gives  treble  damages,  the  plaintiff  shall  not  only  recover  treble 
damages,  but  treble  costs  also.  Skier  and  Atkinson,  1  Fenln  22. 
This  case  was  decided  on  the  authority  of  Pilford's,  H)  Cot 

But  before  stat.  6  ^  9  ^«  III.  c.  11>  it  was  said,  that  where 
a  new  statute,  gave  either  single,  double,  or  treble  damages,  where 
there  were  no  damafges  recoverable  before,  no  coats  should  be  al- 
lowed.   North  V.  Wingate,  Cro.  Can  559* 

As  to  single,  double,  and  treble  costs,  see  this  title,.|»osif. 
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But  by  i.  3,  of  this  sMole,  in  all  actionit  of  waste,  and  actions  a  &  9  ft.  III. 
of  debt  upon  the  statute  for  not  setting  out  tithes,  wherein  the  «•  i^* '-  ^ 
aiogle  value  or  damage  found  by  the  jury  shall  not  exceed  the  sum 
of  twenty  nobles,  and  in  all  suica  upon  any  writ  or  writs  of  sdre 
facias,  and  suits  upon  prohibitions,  the  plaintiff  obtaining  judg- 
ment, or  any  award  of  execution  after  plea  pleaded,  or  demurrer 
jobed  dierein,  shall  likewise  recover  his  costs  of  suit. 

But  under  this  statute  the  plaintiiF  is  onl?  entitled  to  such  costs  Cases  therda. 
after  plea  pleaded  or  demurrer  joined.    Bale  v.  Hodgetts,  1  fitng. 
182. 

Although  the  above  clause  may  seem  only  to  give  the  plain- 
tiiF costs  on  sdre  fadgs  after  j>lea  or.demurrer ;  yet  it  baa  been 
lately  decided,  that  after  judgment  by  default  in  debt  on  bond 
to  secure  an  annuity  payable  quarterly,  and  sdre  facias  thereon, 
suggesting  a  breach  in  non-payment  of  a  quarter,  and  damagea  as- 
aessed  to  that  amount  on  the  above  statute,  s.  8,  the  plointSf  was 
entitled  to  his  cosia  on  that  section,  which  directs  a  stay  of  pro- 
ceedings on  payment  of  future  damage,  costs,  and  charges  toties 
quoties.  Brooke  v.  Booth,  11  Easf,  387.  Before  this  case,  the 
practice  seems  to  have  been  diffecenL 

By  Stat.  4  Ann*  c.  16.  s.  5,  where  the  defendant  has  pleaded  J^^  ^  ^ 
aevenil  matters,  and,  on  demurrer  joined,  such  matter  shall  be  [l^'ena^mtten, 
judged  insuflBcient,  costs  shall  be  given  at  the  discretion  of  the  court ;  ttat  4  Amu  c.  16. 
and  in  like  manner,  if  a  verdict  shall  be  found  in  any  issue  for  the  <•  s* 
plaintiff  or  demandant,  unless  the  judge  shall  certify  that  the  de- 
fendant, or  tenant,  or  plaintiff  in  replevin,  had  a  probable  cause  to 
plead  such  matter  as  was  found  against  him.     See  Thornton  v. 
Williamson,  IS  East,  192. 

By  Stat.  24  G.  II.  c.  44.  s.  7,  it  is  enacted,  that  on  enaction  Where  double 
brought  against  a  justice  of  the  peace  for  what  he  did  in  the  exe-  ^^^  recoTenble 
cutiou  of  his  ofBce,  and'tbe  judge  shall  certify  that  the  cause  of  •S**"*^  justices, 
action   was  wilfully  committed,  the  plaintiff  shall  have  double 
costs. 


It  seems  that  costs,  as  distinct  from  damages,  were  not  anciently  As  to  cosfo 
awarded,  even  to  a  plaintiff;  and  that  in  the  award  of  damages,  f^^'^''^^^ 
costs  were  included;  where,  however,  a  plaiutiff  discontinued,  or 
failed  in  his  suit,  the  defendant  might  suffer  a  very  injurious  ex- 
pence,  without  i«med]^;  and,  therefore,  to  obviate  this  failure  of 
justice  to  ^e  individual,  several  successive  statutes  have  been  passed. 
The  first  of  these  is  that  of  the  stat.  52  H.  III.  c.  6,  but  applicable 
to  (he  defendant  in  a  writ  of  right  of  ward  is  now  become  obsolete ; 
other  statutes  give  costs  to  defendant  in  error,  3  H.  VII.  c.  10. 
19  H.  VII.  C.20,  and otherain  replevin,  7  H.  VIII.  c. 4. 21  ff.VIII. 
c.  19*  See  title  Replevin;  but  statute  23  iff.  VIII.  c.  15,  is  s3H.VIlLc.i5. 
more  comprehensive.  By  this  statute  in  any  suit  in  a  court  of  re- 
cord or  elsewhere,  in  any  action,  bill,  or  plaint  of  trespass  upon 
stat.-  5  R.  II.  debt  or  covenant  upon  any  specialty  or  contract, 
detinue,  account  charging  as  bailiff  or  receiver,  case,  or  upon 
any  statute  for  any  offence  or  wrong  personal,  immediately  done  to 
the  plaintiff;  if  the  plaintiff  after  appearance  of  the  defendant  be 
nonsuited,  or  any  verdict  pass  by  lawful  trial  against  the  plaintiff. 
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tbe  defendant  shall  have  judgment  to  recover  his  costo^  to  be  taxed 
by  the  judge  of  the  court,  and  the  defendant  shall  have  such  process 
and  execution  for  the  same,  as  the  plaintiff  should  faa?e  had  in  case 
the  judgment  had  been  for  him. 

Defendants  in  such  cases  cannot  recover  costs  against  executors 
properly  suing  in  that  character,  who  are  nonsuit,  or  have  a  verdict 
against  them  ;  and  see  page  400,  past ;  but  they  will  not  be  pro- 
tected in  bringing  wanton  or  improvident  actious. 

An  executor  is  not  liable  to  costs  unless  he  has  been  guilty  of  a 
mlful  default.  Per  cur.  T.  44  G.  HI.  K.  B.  2  Smith,  260.  S.  C. 
1  Chit.  R.  6«9.  n.    2  Tidd,  923, 

Lord  Mani^eld,  C.J.  said,  the  privilege  of  executors  is  too  great 
already;  see  Hawes,  executrix,  v.  Saunders,  3  fiiiirr.  1584.  also 
Higgs,  administratrix,  t?.  Warry,  6  T.  JR.  654.  These  cases  may  be 
usefully  consulted,  as  many  of  the  older  authorities  on  this  point  are 
cited  in  them.  So  where  a  plaintiff,  executor,  adds  one  count  as  ex- 
ecutor stating  a  cause  of  action,  for  which  he  might  declare  in  his 
own  right,  if  he  be  nonsuited  he  shall  be  liable  to  costs.  Grim- 
stead,  executor  of  Grimstead,  v.  Shirley,  2  Taunt.  Il6;  see  also 
Hollis  V.  Smith,  10  East,  293. 

As  where  plaintiffs  sued  as  executors,  upon  a  count  which 
alleged  that  the  defendant,  after  the  death  of  the  testator,  accounted 
with  the  plaintiffs  as  executors,  concerning  sums  of  money  due  from 
,  the  defetidant  to  the  plaintiffs  as  executors,  and  that  tbe  defendant 
upon  that  account  being  found  indebted  to  ^hem  as  executors,  pro- 
mised them,  as  executors,  to  pay  :  Held,  that  it  appeared  on  this 
count,  the  plaintiffs  might  have  sued  in  their  own  right,  and  that 
therefore  upon  nonsuit  they  were  liable  to  costs.  Jones  and 
Another,  executors  of  Jones  v.  Jones,  iBing,  249* 

Executors  and  administrators  are  not  particularly  excepted  out  of 
tbe  Stat.  23  H,  Vlll.  c.  15,  yet  as  that  statute  only  relates  to  con- 
tracts made  with,  or  wrongs  done  to  the  plaintiff,  it  baa  been  uni- 
formly holden  that  they  are  not  liable  to  costs  upon  a  nonsuit. 
Smith,  executor,  v.  Rhodes,  T.  26  G.  111.  K.  B.  or  verdict  where 
they  necessarily  sue  in  their  representative  character  and  cannot  bring 
'  ihe  action  in  their  own  right,  a^  upon  a  contract  entered  into 
witli  the  testator  or  intestate,  or  for  a  wrong  done  in  hie  life-time. 
Cook  and  others,  executors,  v.  Lucas»  E^  42  G.  HI.  cited  2  East, 
398.   2riJd,992. 

And  where  the  plaintiffs  sued  as  executors  for  tbe  btilance  of  an 
account  due  to  their  testator,  and  it  appeared  on  the  trial  that  the 
balance  claimed  arose  out  of  matters  of  accotint  between  the 
plaintiffs  in  their  own  right  as  surviving  partners  of  the  testator, 
and  diey  were  accordingly  nonsuited :  Held,  that  the  court  had  no 
power  to  order  the  defendant  to  have  his  costs  taxed,  and  allowed 
him  as  costs  in  the  cause,  and.  to  become  part  of  the  judgment* 
Barnard  v.  Higdon,  3  B.i^  A.  213.    1  Chit.  R.  628.  S.  C. 

But  a  plaintiff  sujng  as  executor,  having  been  appointed  under  a 
former  will,  which  the  testator  had  afterwards  revoked,  and  having 
surreptitiously  obtained  a  probate  of  the  first  will,  which  was  soon 
afterwards  annulled  by  the  ecclesiastical  court,  who  also  revoked  tbe 
probate,  but  npl  till  after  the  action  had  been  commenced  against 
tbe  defendant,  who  was  the  executor  of  the  last  will,  was  held 
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WMe  to  the  costs  of  the  cause.    Shaw  r.  Mansfield,  7  Pricif 
709i 

Nor  are  executors  or  administrators  necessarily  exempted  from  Execntors,  See. 
costs  pn  interlocutory  motions.     Per  cur.    M.42G.  III.  K..B.  l!?.^;lL'yJr ''~*' 

But  wliatever  is  the  exemption,  generally,  of  executors  and  ad- 
ministrators when  plaintiffs,  from  the  payment  of  costs,  they  have, 
when  defendants,  no  privileges  respecting  costs,  but  are  liable  in 
common  with  other  defendants,  Piawd.  183.  Hut.  69f  70,  and  the 
judgment  for  costs  is  against  the  goods  of  the  testatqr  or  intestate 
in  the  first  instance,  if  the  defendant  hath  so  much  in  his  hands  to 
be  administered,  and  if  not,  de  bonis  propriis. 

It  was  formerly  and  indeed  comparatively  lately  ruled,  that  though 
executor  pleaded  pkne  adminidraviti  and  it  be  found  for  him,  yet 
Mhere  he  also  pleaded  non  assumpsit,  and  the  plaintiff  recovered, 
and  of  course  had  judgment  of  assets  quando  accideriniy  he  was 
held  entitled,  to  the  general  costs  of  the  trial.  Hindley  v.  Russell, 
executor,  12  East^  233  ;  but  now  it  seems  that  where  an  executrix 
pleaded,  first,  non-assumpsit  \  second,  neunques  executrix \  and  third, 
plene  administravit ;  and  issues  on  the  first  pleas  were  found  for 
plaintiff^  and  on  the  last  for  defendant,  it  was  holden  that  the  last 
plea  being  a  complete  answer  to  the  action  the  defendant  was  en^* 
titled  to  the  general  costs  of  the  trial.  Edward  v.  Bethell,  execu- 
trix, 1 B.  ^  J.  254. 

But  where  a  juror  is  withdrawn,  neither  defendant  or  plaintiff  Whm  jnrer 
baa  costs.   2  Tidd.  887.  withdnwn. 

By  Stat.  18  Eliz.  c.  5.  s.  3,  perpetuated  by  stat.  27JB/iz.  c.  10,  Where  iofomier 
if  any  common  informer  shall  willingly  delay  his  suit,  or  shall  dis-  ^  ®  *®  *^*** 
continue,  or  be  nonsuit,  or  shall  have  the  matter  pass  against  him 
there  by  verdict  or  judgment  in  law,  he  shall  pay  the  defendant  his 
costs,  charges,  and  damages,  ^nd  a  proviso  is  added,  to  save  any 
doubt  that  might  arise  as  to  whether  statute  24/i.  Vlll.  c.  8, 
might  not  be  repealed,  viz.  That  this  act,  stat  18  Eliz.  c.  5, 
shall  not  extend  to  any  ofiicer,  who  in  respect  of  his  office  has  here- 
tofore usually  sued  upon  penal  laws,  nor  to  any  officer  suing  only 
for  matters  concerning  his  ofllce. 

This  act  may  appear  remarkably  severe  against  common  in- 
formers. Mr.  Tidd  observes,  that  it  seems  to  give  costs  even  on 
arrest  of  judgment,  but  refers  to  Hull,  on  CostSj  page  203. 

In  the  case  of  Merrick  v.  The  Hundred  of  Ossulstone,  And.  1 16, 
and  in  Doghead's  case,  2  Leon.  116,  this  statute  was  held  not  to 
extend  to  actions  brought  by  the  party  grieved. 

By  Stat.  43  G.  III.  c.  46.  *.  3,  in  all  actions  to  be  brouglU  in  Where  aefendant 
England  or  Ireland,  wherein  the  defendant  shall  be  arrested  and  held  ^[^["^plaintiff  re* 
to  special   bail,  and  wherein  the  plaintiff  shall  not  recover  the  covers, 
amount  of  the  sum  for  which  the  defendant  in  such  actions  shall  Stat.  43  G.  III. 
have  been  so  arrested  and  held  to  special  bail,  such  defendant  shall  '*  ^'  '*  ^* 
he  entitled  to  costs  of  suit,  to  be  taxed,  &.C.  provided  that  it  shall 
hfi  made  appear  to  the  court  in  which  such  action  is  brought,  upon 
motion,  and  upon  hearing  the  parties  by  affidavit,  that  the  plaintiff 
m  such  action  had  not  any  reasonable  or  probable  cause  for  causing 
the  defendant  to  be  arrested  and  held  to  bail  in  such  amount  as 
aforesaid  \  and  provided  such  court  shall  thereupon,  by  a  rul^  or 
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order  of  the  same  court^  direct  diatsnch  costt  shall  be  allowed  the 
defendant ;  and  the  plaintiff  shall,  upon  such  rule  or  order  being 
made  as  aforesaid,  be  disabled  from  taking  out  any  execution 
for  the  sum  recovered  in  any  such  action,  upless  the  same  shall 
exceed,  and  then  in  such  sum  only  as  the  same  shall  exceed,  the 
amount  of  the  taxed  costs  of  the  defendant  in  such  action ;  and 
in  case  the  sum  reco^red  in  any  such  action  shall  be  less  than  the 
amount  of  the  costs  of  the  defendant  to  be  taxed  as  afcN'esaid,  tbat 
then  the  defendant  shall  be  entitled,  after  deducting  the  sum  of 
money  recovered  by  the  plaintiff  in  such  action  from  tlie  amount  of 
bis  costs  so  to  be  taxed  as  aforesaid^  to  take  out  execution  for  sach 
costs  in  like  manner  as  a  defendant  may  now  by  law  have  execution 
in  other  casesi 

Upon  this  statute  several  practical  deciuons  have  occurred. 
Where,  under  an  order  for  a  reference  at  nisi  prius,  judgment  was 
given  on  the  award  for  a  sum  less  than  that  for  which  the. party 
was  arrested,  the  defendant  was  allowed  his  costs.  Neale  v.  Porter, 
T.  44  G.  III.  K.  B.  2  Tidd,  998. 

The  decisions  K.  B.  and  C.  P.  do  not  aecord,  upon  the  question, 
whether,  where  less  than  the  sum  sworn  to  is  paid  into  court  and 
taken  out  by  the  plaintiff,  the  defendant  or  the  plaintiff  is  entitled 
to  costs ;  K.  B.  ruling  that  the  plamtiff  was,  Clarke  v.  Fisher, 
1  Smiih,  428.  But  C.  P»  otherwise.  See  Payne  v.  Acton  and 
Another,  1  JB.  A  JB.  278.  3  J.  B.  Moore,  605|  S.  C. ;  where  it 
was  held,  that  if  a  defendant  be  arrested  for  100/,  and  the  cause  is 
afterwards  referred  to  an  arbitrator,  who  finds  that  20/.  only  was 
due  to  the  plaintiff,  the  defendant  is  not  entitled  to  his  costs,  under 
this  statute,  on  the  ground  of  an  arrest  without  probable  cause. 

And  ip  a  similar  case,  where  the  plaintiff  had  holden  the  defendant 
to  bail,  and  a  verdict  was'  taken  for  him  at  the  trialT  subject  to  an 
order  of  reference  for  ascertaining  the  amotmt  of  the  damages ;  snd 
the  arbitrator  awarded 'a  less  sum  than  15/. :  upon  an  application 
to  the  court  to  allow  the  defendant  his  costs,*  pursuant  to  this  statute, 
it  was  held,  that  in  order  to  entitle  the  defendant  to  soch  costs  be 
must  shew  tbat  the  alrest  was  vexatious  and  malicious.  Silver- 
sides  V.  Bousley,  1  J.  JB.  Moore,  92.  See  also  Rouveroy  v.  Alef- 
son,  IS  East,  90.  Laidlaw  v.  Cockbum,  bart.  2  New  Rep.  76. 
Butler  V.  Brown,  3  J.  JB.  Moore,  327.  aec*  The  court  of  K.  B. 
had  also  ruled,  diat  a  compromise  of  the  debt  at  a  sum  less  dum 
sworn  to,  would  not  entitle  the  defendant  to  apply  for  costs.  linth- 
waite  9.  Sellings,  2  Smith,  667*  It  may,  however,  be  remarked, 
that  though  the  point,  said  to  be  decided,  appear  as  above  stated, 
yet  the  fects  of  this  case,  as  reported,  appear  to  correspond  with 
that  mentioned  1  Smith,  428.  in  the  report  of  the  case,  there  is 
not  a  word  as  to  a  compromise.  And  die  practice  in  the  court  of 
Exchequer  agrees  with  that  in  K.  B.  For  if  the  plaintiff  take  out 
of  court  a  less  sum  than  that  for  which*  he  originally  proceeded, 
and  under  the  amount  fixed  by  the  statute,  as  that  for  which  a 
defendant  may  be  held  to  bail,  it  was  held  not  to  be  within  the 
statute,  if  the  defendant  give  a  good  reason  for  taking  it  out. 
Plummer  v.  Savage,  6  Price,  126. 

And  where  in  debt  on  bond  the  plaintiff  had  a  verdict  for  nomi' 
nal  damages  only,  and  took  his  judgment  for  the  penalty,  but  re- 
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covers  less  tbtn  the  sunr  for  which  the  defendant  was  held  to  bail,  Cases  on  statute 
the  court  did  not  think  the  defendant's  claim  for  costs  within  this  ^  ^\^^^'  ^^'^^ 
sutute.    Cammackt;.  Gregory,  10  l^asi,  525.  **"°'^: 

So  if  a  defendant  be  arrested  for  15/.  for  goods  sold,  and  be 
indebted  to  the  plaintiff  in  the  sqm  of  14/.  only,  on  a  promissory 
note  payable  by  instalments,  the  court  of  C.  P.  will  not  allow  the 
defendant  his  costs,  pursuant  to  that  statute,  as  he  might  have  been 
arrested  on  the  note.     Pincher  v.  Brown,  3  J.  B.  Moore,  590. 

Vexation  seems  to  be  the  ground  upon  which  K.  B.  has  decided 

•  certain  points  arising  as  to  costs  on  this  statute.   See, the  case  above 
•cited,  Rouveroy  v.  Alefson,  13  East,  690;  and  the  statute  was 

also  held  to  apply  only  to  cases  where  the  plaintiff  recovered  by 
verdict  less  than  the  sum  sworn  to.  lb.  But  where  two  trades- 
men agreed  to  deal  with  each  other  by  way  of  barter;  if  the  one 

•  refuse  to  state  the  amount,  the  other  may  arrest  him  for  the  whole 

•  vahie  of  the  goods  which  he  has  furnished  the  party  refusing  to  state 
his  account ;  and  although  a  sum  less  than  that  for  which  he  shall 
be  arrested  be  recovered,  yet  he  shall  not  be  allowed  his  costs 
under  this  act.     Germain  v.  Burrows,  5  Taunt.  259* 

And  with  reference  to  5.  2.  of  the  same  statute,  where  the  de- 
fendant on  being  arrested  paid  the  debt  and  10/.  for  costs,  (which 
10/.  was  more  than  sufficient  to  cover  the  costs)  and  informed  the 
■  plaintiff's  attorney  that  he  should  reclaim  only  the  surplus,  which 
might  remain  after  payment  of  debt  and  costs ;  the  plaintiff's  at- 

•  torney,  on  the  sheriffs  omitting,  after  request,  to  remit  the  money, 
proceeded  in  the  action,  and  incurred  further  costs,  it  was  held, 
that  the  defendant  was  not  liable  to  pay  the  costs  so  incurred 

•  after  the  arrest.     Clarke  v.  Yeates,  3  B.  6f  B.  273. 

•  •  And  at  all  events  it  must  be  a  strong  case  against  an  executor  to 
bring  him  within  the  meaning  of  the  act.  Foulkes  x;.  ^Neigh- 
bour, \  Marsh,  £.21. 

But  an  application  for  costs  under  this  act  cannot  be  supported 
by  a  reference  to  the  notes  of  tiie  judge  before  whom  the  cause 
was  tried.     Fountain  t.  Young,   1  Taunt.  60 ;  and  by  the  same 

•  case  it  also  appears,  that  an  affidavit  to  support  such  an  application 
must  shew  there  .was  no  reasonable  or  probable  cause  for  the 
arrest. 

Yeit  subsequently  where  a  defendant  was  held  to  bail  for  a  sura 
of  money,  claimed  to  be  due  to  the  plaintiff  for  board  and  lodg- 
ing charged  at  the  rate  of  2/.  25.  per  week.   At  the  trial  it  was  - 
proved,  that  the  plaintiff  had  expressly  agreed  to  chaise  at  the  rate* 
of  ]/.  Is.  per  week  only,  and  a  verdict  was  found  for  a  sum  less 

'  than  that  for  which  the  defendant  was  held  to  bail.  A  rule  »iisi 
having  been  obtained  for  allowing  the  defendant  his  costs,  under  the 
statute^  the  plaintiff,  in  answer  thereto  by  his  affidavit,  denied  that 
there  was  any  such  agreement,  and  swore  that  the  whole  sum 
claimed  was  justly  due  to  him.  The  court  acted  upon  the  testi- 
mony given  upon  the  trials  and  made  the  rule  absolute.  Glenville 
V.  Hutchins,  \B.  ^  C.  91. 

By  Stat.  4  Jac.  1,  c*  l.if  any  person  shall  commence  or  sue  in  Where  defendant 
any  court,  any  action,  bill,  or  plaint  of  trespass,  as  ejectment,  or  other  J|?J®^*"  ^^^  ^ 

'  action,  where  the  plaintiff  or  defendant  might  have  costs,  and  after 
appearance  of  defendant  becomes  nonsuit,  or  any  verdict  passes  by 
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lawful  trial  agaiost  him,  the  defendant  shall  have  judgment  to  re- 
cover his  costs. 

It  should  be  remembered  that  this  statute,  comprehensive  as  vt 
the  words  "  if  any  person"  does  not,  any  more  than  that  of  stat. 
123  ff.  VIII.  c.  15,  extend  to  executors*  It  will  have  been  ga- 
thered that  executors  properly  suing  as  such,  are  not  liable 
to  costs.  But  where  plaintiff  suing  as  executor,  was  nonsuited, 
upon  evidence  being  given  at  the  trial  that  the  supposed  testator 
was  still  alive,  the  court  refused  to  allow  costs  to  the  defendant, 
it  appearing  from  affidavits  on  both  sides  to  be  still  at  least 
doubtful  whether  the  supposed  testator  were  living  or  not.  Za* 
chariah  v.  Page,  \  B.  S;  A.  386.    And  see  page  396»  ante. 

Neither  does  it  extend  to  where  the  defendant  pileads  in  abate- 
ment, and  the  plaintiff  enters  a  nil  capiat  per  breve*  Pockling- 
ton  V.  Peck,  1  Str,  6S8.   but  quare,  where  there  is  a  motion  to 

iuash  the  writ  before  plea  pleaded  ?  Huer  9.  Whitbread,  Cas.  Pr. 
:.  P.  74. 

And  on  a  joint  plea  of  not  guilty  to  trespass  and  assault,  if  one 
defendant  be  found  guilty  with  Is.  damages,  and  ls«  costs,  and 
the  other  acquitted,  the  latter  is  only  entitled  to  40$.  costs. 
Hughes  V.  Chitty,  2M.Ss  S.  172. 

The  stat.  8  Eliz.  c.  2,  not  extending  to  executors,  enacts,  tliat 
upon  process  out  of  K.  B.  if  plaintiff  do  not  declare  in  three  days 
after  bail  put  in ;  or  if  after  declaration  he  do  not  prosecute  his  suit 
with  effect,  but  willingly  suffer  the  same  to  be  delayed  or  discoo' 
tinned,  or  be  nonsuited  therein,  the  judges  by  their  discretions 
shall  award  the  defendant  costs,  damages,  and  charges  in  that  be- 
half sustained.  It  is  on  this  statute  that  if  the  plaintiff  enter 
a  nolle  prosequi,  the  defendant  is  entitled  to  costs.  Cooper  v» 
Tiffin,  ST.R.oM. 

Trespass  against  two  defendants,  one  suffered  judgment  by  de- 
fault, and  a  writ  of  inquiry  was  executed  against  him.  Hie 
plaintiff  entered  a  nolle  prosequi  as  to  the  other,  who  after  a  lapse 
of  two  years  was  held  to  be  entitled  to  costs  tinder  this  stat. 
Jackson  v.  Lady  Chambers  and  Ames,  8  'Taunt.  643.  £  J.  B. 
Moore,  718. 

The  act  just  mentioned  gives  the  defendant  costs  where  the 
plaintiff  enters  a  nolle  prosequi  of  his  action,  but  limits  no  time 
for  its  due  prosecution;  and  as  actions  were  often  commenced 
and  abandoned  to  the  detriment  ot  a  defendant  who  had  appeared 
'to  them,  the  statute  13  C.  II.  c.  2.  s.  3.  enacts,  "  that  upon  an 
appearance  entered  for  the  defendant  by  attorney  of  the  term 
wherein  the  process  is  retuniable,  unless  the  plaintiff  shall  put 
into  ihe  court  from  whence  the  process  issued,  his  bill  or  declara- 
tion against  the  defendant  in  some  personal  action. or  ejectment 
of  farm,  before  the  end  of  the  term  next  following  after  appear- 
ance, a  nonsuit  for  want  of  a  declaration  may  be  entered  against 
him,  and  the  defendant  shall  have  judgment  to  recover  costs  against 
the  plaintiff,  to  be  taxed  and  levied  in  like  maimer  as  upon  the 
23  f/.VIII.  c.  15.''  which  statute  is  mentioned  .page  39^^,.  anitf. 

By  stat.  8  &  9  W^.  HI.  c.  1 1.  s.  2,  if  any  person  shall  com- 
mence or  prosecute  any  action  in  any  court  of  record,  wherein  upon 
demurrer  either  by  plaintiff  or  defendant,  demandant,  or  tenaot| 
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judgment  shall  be  given  against  the  plaintiff  or  demandanti  the 
defendant  or  tenant  shall  have  judgment  to  recover  his  costs,  and 
have  execution  for  the  same  by  capias  ad  satisfaciendunif  Jieii 
facias,  or  elep^t. 

But  neither  demurrer  to  pleas  in  abatement  nor  actions  wherein  What  demarrert 
the  defendant  would  not  have  been  entitled  to  costs  upon  a  non-  J2i\^^^"  *^ 
suit  or  verdict,  are  within  the  statute,  yet  costs  were  allowed  in 
quare  impedit^  where  judgment  was  given  upon  demurrer  for  the      • 
defendant.     Miller  v.  Seagrave,  Cas.  Pr.  C.  P.  25. 

By   the  same  statute,  5.    1 ,  where    several  persons  shall    be  Stat  8  &  9 
made  defendants  to  any  action  or  plaint  of  trespass,  assault,  false   H|.I1I.  c.ii.«.4. 

•  ■  I        '  '  where  several  qa* 

imprisonment,  or  ejtciione  jirma  (ejectment)  and  any  one  or  more  fendaou  in  tres- 
of  them   shall  be   upon  the   trial  thereof  acquitted  by  verdict,  pass,  &c. 
every  person  so  acquitted  shall  have  and  recover  bis  costs  of  suit, 
unless  the  judge  shall,  immediately  after  the  trial  thereof,  in  open 
court,  certify  upon  the  record  that  there  was  a  reasonable  cause  for 
making  such  person  a  defendimt 

lliis  act  does  not  extend  to  trespass  upon  the  case  for  a  tort.  To  what  this  itat. 
Dibbcn  V.  Cook,  2  Str.  1005.  nor  to  trover.   Poole  v.  Boultoii,  ^^^  °^^  ^*^**^' 
Bar,  139.  nor  to  replevin.   Ingle  t?.  Wordsworth,  3  Burr,  1284, 
Ingles  r.  Wordsworth,  1  BL  R.  355.  S.  C.  or  an  information. 
Rex  V.  Danvers,  1  Salk.  194. 

In  an  action  in  assumpsit^  where  one  of  two  defendants  had 
suffered  judgment  by  default,  and  the  other  obtained  a  verdict^ 
the  latter  it  was  holden  was  entitled  to  costs.  Shrubb  9*  Barrett, 
^H.BLtS. 

Nor  does  the  statute  extend  to  an  action  of  debt  on  bond  against 
executors,  one  of  whom  is  acotiitted  on  the  plea  of  plene  admi" 
nisiravii  praler.  Duke  of  Norfolk  v.  Anthony  and  Another, 
JE.  42  G.  III.  K.  B.  2  Tidd,  1001. 

And  in  such  cases  the  court  will  permit  the  costs  and  damages 
en  the  judgment  by  default  to  be  deducted  firom  the  costs  taxed  ou 
the  posiea  to  those  defendants  who  had  a  verdict.  Schoole  v» 
Noble,  1/T.B/.23. 

By  the  same  statute,  5.  S,  and  which,  diough  mentioned  on  Whsra  defeMaat 
atating  the  plaintiff's  right  to  costs,  will  be  here  in  part  repeated,  ^  •ntittod  to 
in  all  actions  of  M*aste  debt  upon  the  statute  for  not  setting  forth  «.  5/ 
of  tithes  where  the  single  value  or  damages  found  b^  the  jiiry  ex- 
ceeds not  twenty  nobles,  and  in  a  scire  facias,  and  suits  upon  pro- 
hibitions, the  plaintiff  diall  recover  his  costs,  and  if  the  plaintiff 
be  nonsuit  or  discontinue,  or  a  verdict  pass  against  him,  the  de- 
fendant shall  recover  his  costs. 

This  right  to  costs  conferred  on  the  defendant  by  these  several   Where  penons 
statutes,  has  been  restrained  by  sUtute  24  if.  VIII.  c.  8;  which  ^t^rKTvilf! 
enacts,  that  plaintiffs  suing  to  the  use  of  the  king  in  any  action  «.  a. 
whatsoever,  are  exempted  from  the  payment  of  costs  where  they 
are  nonsuited,  or  a  verdict  passeth  against  them. 

The  plaintiff,  we  have  already  seen,  is  entitled  to  costs  to  be  Where  defendant 
augmented  in  certain  cases,  doubly  and  trebly  in  their  amount ;  ^^^  costt"*" 
so  if  a  defendant  if  sued  in  a  certain  character  and  in  certain 
cases. 

Statute  7  Jac.  I.  c.  5,  perpetuated  by  statute  21  Jiic.  I.  c.  12.  Stat.7Ja<r.l.c.5. 
s.  2,  gives    double  costs  to  justices  of  ^he  peace,  coustaWes,  g ja,t^"w  Yc'"* 
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churchwardens,  overseers,  &c.  for  any  thing  done  by  them  in  the 
execution  of  tlieir  office;  see  Atkins  v,  Banwell,  3  East,  92. 

Statute  11  G.  n.  c.  ig.  ss.  Zl  &  9,%  gives  the  defendant  costs 
in  actions  for  rents  and  service ;  but  as  to  what  b  not  a  rent  within 
the  meaning  of  this  act,  see  Leominster  Canal  Company  v.  Cowelli 
IB.  8^  P.  213. 

But  it  has  been  ruled  thaf  parish  officers  or  persons  acting  in 
their  behalf  are  not  entitled  under  the  statutes  7  Jnc.  I.  c.  5. 
£1  Jac.  I.  c.  12.  to  double  costs  upon  judgment,  as  in  case  of  a 
nonsuit  in  an  action  brought  against  them  for  the  price  of  goods 
sold  and  delivered  to  them  for  the  use  of  the  poor.  Blancbard  v. 
Bramble,  3  iU.^S.  131. 

Statute  23  G.  HI.  c.  70.  s.  34 ;  24  G.  HI.  sess.  2.  c.  47.  ss.  35 

6  39;  and  28  G.  Ill,  c.  37.  s.  23,  give  these  augmented  costs  to 
officers  of  the  excise  and  customs.  Statute  42  G.  III.  c.  85.  i.  6, 
gives  the  like  to  persons  holding  public  employments,  and  having 
power  to  commit  to  safe  custody. 

A  defendant,  in  order  to  obtun  costs  under  these  acts,  must 
either  pursue  the  mode  pointed  out  by  the  act  where  it  gives  any 
special  direction,  or  he  may  apply  to  the  court  for  leave  to  enter  a 
stiggestiou  on  the  roll  concerning  them.  The  practitioner  will, 
therefore,  refer  t6  the  particular  act  under  which  a  defendant  may 
conceive  himself  to  be  entitled  to  diese  costs ;  thus  on  statute 

7  Jac.  I.  e.  5,  the  defendant  becomes  entitled  to  costs  under  jdie 
judse's  certificate  who  tried  the  cause. 

Under  statute  14  G.  III.  c.  78.  s.  100.  (the  London  building  ict) 
the  defendant  was  held  entitled  to  recover  treble  costs  on  the  non- 
suit of  the  plaintiff,  who  had  brought  trespass  against  the  owner  of 
a  house  adjoining  his  own  in  the  metropolis,  for  taking  down  nis 
party  wall  and  building  on  it\  the  defendant  shewing  at  the  trial 
that  he  was  authorized  to  do  the  thing  complained  of  under  the 
above  act.     Collins  v.  Poney,'  9  East,  322. 

See  further  as  to  augmented  costs,  page  404,  post. 

Having  thus  treated  of  general  costa  upon  the  eventof  the  whole 
suit  being  in  favour  of  one  party  or  the  other,  those  cases  may  now 
'  be  noticed  where  either  party  succeeding  partially  might  conceive 
himself  entitled  to  costs. 

It  appears  that  wherever  a  plaintiff  succeeded  on  a  trial  as^  to 
any  part  of  his  demand  divided  into  different  counts  in  his  de- 
claration; whether  the  defendant  have  pleaded,  one  plea  to  all 
the  counts  jointly,  or  pleaded  to  them  separately,  and  separate 
issues  have  been  joined,  on  somis  of  which  he  has  succeeded; 
yet  the  defendant  has  never  been  allowed  costs  on  that  part  of 
the  plaintiff's  demand  which  has  been  to\\nd  against  the  plaintiff. 
See  Postan  v.  Stanway,  executrix,  5  East,  265.  The  case 
of  Spicer  v.  Teasdale,  2  B.  ^  P.  49,  mentioned  again  presently, 
recognizing  and  establishing  the  practice  of  allowing  the  plaintiff 
to  recover  costs  upon  all  bis  counts,  provided  one  be  fouud  for 
him,  was  in  a  subsequent  case  in  effect,  declared  by  the  court  of 
C.  P.  no  longer  to  be  law.  Lord  Eldon,  C.  J.  in  the  case  of 
Penson  v.  Lee,  2  B.  S^P.  330.  saying  **  subsequent  to  the  case  of 
Spicer  v.  Teasdale,  (cited  above)  the  court  declared  that  ibe 
practice  of  this  court  should  in  future  be  c'onformarble  to  that  of 
K.  B."  And  Chambre,  J.  stated  the  practice  of  K.  B.  to  be, 
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**  that  if  a  trial  take  place,  and  any  one  issue  be  found  fer  the 
plaintiff,  be  must  have  the  gemral  costs ;  though  on  the  taiation 
of  those  costs  the  officers  are  authorized  to  deduct  the  costs  of  all 
such  parts  of  the  pleadings,  of  such  part  of  the  briefs,  and  of  such 
witnesses  as  are  not  applicable  to  the  points  on  which  the  verdict 
proceeds."  Ace*  Morgan  v.  Edwards  and  Others^  d  MarA.  201 ; 
and  see  6  Taunt.  398.  S.  C. 

So  where  the  defendant  pleaded  firsts  not  guilty;  secoiodlj, 
ajustification  of  a  right  of  way ;  and  lastly,  liberum  tenementtun. 
The  plaintiff  joined  issue  on  the  firsts  and  traversed  the  second 
and  last  plea,  and  new  assigned  as  to  the  second,  and  an 
arbitrator  found  for  him  generally  on  the  first  and  last  pleas,  and    >  ^ 

also  on  die  new.  assignment,  with  one  shilling  damages ;  ^nd  for 
the  defendant  on  the  .second  plea:  Held,  that  the  plaintiff  was  ' 

entitled  to  his  full  costs,  deducUng  the  defendant's  costs  of  the 
issues  found  for  him,  although  the  witnesses  of  the  latter  were 
detained  at.  the  assizes  by  the  plaintiff  having  withdrawn  his  record 
for  the  purpose  of.  amending  it.  Trotman  v.  Holder,  3  J.  B* 
Moore,  555.     iB.Sf  B.  222.  S.  C. 

In  trespass,  where  two  defendants  appeared  by  the  same  attor- 
n^,   and  pleaded,  first,  not  guilty ;  and  secondly,  separate  jus- 
tifications, and  A.  obtained  a  verdict  generally,  and  B.  on  his 
justification,  but  the  plaintiff  succeeded  against  B.  on  the  plea  of   . 
not  guilty :  Held,  that  B.  was  not  entitled  to  any  costs  on  the    - 
issue  found  for  him ;  and  that  the  master,  in  taxing  A.'s  costs,  was 
right  in  allowing  only  one^half  of  the  attorney's  costs  for  ap-     ^ 
pearance.     Holfoyd  v.  Breare,  4B.Ss  J.  43.  700. 

In  trespass  for  cutting  down  trees,  plea  first,  not  guilty;  second, 
justifying,  because  the  trees  obstructed  a  highway.  Replication 
joined  tissue  on  plea  of  .not  guilty,  and  denied  the  highway,  and 
.  new  assigned  cutting  down  trees,  extra  viam ;  defendant  joined 
issue  on  the  special  plea,  and  suffered  judgment,  by  default  on  the 
new  assignment,  .The  jury  having  found  a  verdict  for  the  de- 
fendant on.  the  issues  on  the  special  pleas,  and  assessed  damages 
on  the  new  assignment :  it  was  neld  that  the  plaintiff  was  entitled 
.  to  full  costs,  except  upon  the  issues  on  the  special  pleas,  and  that 
defendant  was  not  entitled  to  costs  even  on  those  issues.  Longdeu 
V.  Bourn,  1 B.  ^  C.  278.    '        . 

The  case  of  Spicer  v»  Teasdale,  (cited  ante,  page  402)  apparency 

.  much  considereci,  will  enable  the  practitioner  to  determine  how  far 

any  particular  question  of  partial  success  may  or  may  not  entitle 

his  client  .to.  such  costs  on  the  principles  thus  laid  down  as  now 

governing  the  practice  of  both  courts. 

And  see  page  409^  post,  where  other  cases  are  specified 
wherein  the.  practice  as  to  allowance  of  costs  in  cases  similar  is 
mentioned. 

Statute  A  Ann.  c.  l6.  s.  4.  enables  defendant  to  plead  several  4Anm.€.i6.  $.4, 
matters^  and  s.  5.  provides, .  that  if  any  such  matter  shall,  upon  a  on^dcmmrer&c 
'  demurrer  joined,  be  judged  insufficient,  costs  shall  be  given  at  tl^e  ' 

discretion.of  the  court;  or  if  a  verdict  shall  be  found  upon  any  issue 
.  in  the  said  cause  for  .Uie  plaintiff  or  the  saici  defendant,  coats  shall  % 

^be  also  given  in  like  manner,  unless  tlie  judge  who  tried  the  said  Unless  the  jodge 
'  issue  shall  certify  that  the  said  defendant  or  teuaut,  or  plaintiff  in  ^^^^^^y* 
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replavia  had  a  probable  cause  to  plead  siich  matter,  which  upon 
tlie  said  issue  shall  be  found  agaiost  him.  Upon  these  clauses  in 
this  statute,  the  casf  of  Cook  v.  Peter  Sayer,  2  Burr.  753.  was 
determined.  In  this  case  it  appeared  that  there  was  issue  as  to  one 
plea,  and  demurrer  as  to  the  other.  The  issue  was  tfied  first  and 
found  for  the  pkintiff,  but  the  defendant  afterwards  had  judgment 
on  the  demurrer ;  the  question  was,  how  the  costs  were  to  be  taxed, 
and  the  court  dcfeided  that  the  defendant  should  have  the  costs 
of  his  demurrer  only,  and  that  die  plaintiff,  by  reason  that  the  de- 
murrer went  to  the  whole  question,  should  recover  nothing ;  but 
neidier  party  was  taxed  the  costs  of  going  to  trial. 

If  there  be  a  certificate  against  any  more  costs  than  damages 
upon  Stat.  4S  £&z.  c.  6.  s.  fi.  the  plaintiff  shall  not  have  the  costs  of 
the  double  pleas  on  which  aU  the  issues  were  found  for  him, 
although  the  judge  have  not  certified  under  the  statute  4  Am. 
c.  l6.  s.  5.  that  the  defendant  had  probable  cause  to  plead  the  seve* 
ral  special  matters  io  that  sectioD,  which  says,  that  ^  if  a  verdict 
be  found  on  any  isstie  for  the  plaintiff^  costs  shall  be  given,  t^c.^' 
unless  the  judge  who  tried  the  said  issues  shall  certify,  &c.  only 
applying  to  caseswhere  one  at  least  of  the  special  pleas  is  found  for 
the  defendant,  which  would  entitle  him  to 'the  general  costs. 
Richgnond  v.  Johnson,  derk,  7  -Boit,  583. 

As  to  costs  to  be  recovered  by  and  against  a  pauper;  aee  tide 
Pauper.  But  a  pauper,  as  such,  can  never  pay  costs.  Sice  v. 
Brown,  \  B.Sf  P.  S9*  SemNe,  that  he  may  receive  them  tor  the 
defaults  of  his  opponent,  id.  ib.  though  if  he  misbehave  tbe  court 
will  dispauper  him  and  make  him  pay  costs.    Id.  ib. 

Only  the  party  grieved  is  entitled  to  costs  of  an  mdictment  for 
obstructing  a  highway.    The  King  t>.  Incledon,  iM.Sf  S.  268. 

By  single  are  meant  common  costs ;  by  double,  the  common 
costs  and  half  the  common  costs ;  by  treUe,  the  common  costs,  half 
of  these  and  the  half  of  that  half:  or,  as  expressed  by  Mr.  Tidd, 
who  cites  Table  of  Costs  in  prindp.  ''If  treble  costs,  l.The 
commou  costs ;  2.  Half  of  these  and  the  half  of  the  latter.'' 

In  C.  P.  a  motion  must  be  made  for  a  suggestion  after  nonsuit 
or  verdict,  to  entitle  him  to  double  or  treble  costs,  &c.  Pricbard 
V.  Peacock,  £.  35  G.  III.  K.  B.     1  Tidd,  503. 

Later  decisions  as  to  these  may  be  mentioned.  Tbe  statute 
1 1  G.  II.  c.  9*  9. 22.  gives  double  costs  to  a  plaintiff  in  replevin 
only  in  three  cases,  viz.  where  he  is  nonsuit,  discontinues  his  ac- 
tion,  or  has  judgment  given  against  him ;  and  therefore  where  in 
replevin  the  cause  not  being  then  at  issue  the  parties  agree  by  bond 
to  submit  the  question  to  arbitration,  the  costs  to  abide  the  event, 
and  the  arbitrator  afterwards  awarded  in  fiivour  of  defendant,  it 
was  held  he  was  not  entitled  to  double  costs  under  die  statute. 
Guruey  v.  BuUer,  iB.S^J.  670. 

Hie  avowant  in  replevin  on  a  distress  for  poor  rates  is  only  enti- 
tled to  single  costs  under  43  Eliz.  c.  2.  s.  19*  Butterton  v.  Fnrber, 
I  B.tf  B.5\7.  4  J. B.Moore,  996. 

Treble  costs  are  recoverable  by  plaintiff,  who  recovers  treble 
damages  in  action  on  29  Etiz.  c.  4.  against  sheriff,  for  takmg  more 
than  the  fee  allowed  by  that  act  on  levying  under  execution  against 
plaintiff's  goods.     Deacon  v.  Morris,  1  CAtV.  Ji.  137* 
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Gostt  are  ptrt  of  tbo  damagor.  Sea  I  CkUf  R.  137.  u\  139, 
140, 141.  n. 

In  an  action  on  the  20  EUz*  e.  4.  plaintiff  it  entitled  to  treble 
costs  as  well  as  treble  damages.  Deacon  v.  Morris,  9iB.igA.  303. 

Where  a  plaintiff  is  pot  to  declare  in  prohibition,  aqd  nonsuited  ^["Jj^!^*^  ^ 
at  the  assizes,  the  defendant  is  only  entitled  to  bis  single  costs  P'^w""^Mk 
under  die  sUt.  B  &  9  fVm^  III.  c.  1 1.  s.  3^  and  not  to  double  c*sU 
under  the  2  &  3  Edw.  VI.  c.  13.  s.  14.     Salter  v.  Greenway,  T. 
£2G.I1LK.B.  2Tidd,Q60. 

Further  as  to  double  and  treble  costs^  see  page  400,  atUe*    > 

Where  cause  has  been  referred  to  aii>itrat]on,  and  costs  are  di-  Cotti  on  arUtra^ 
xected  to  abide  the  event,  that  aaeaos  legtil  event;  »nd  therefore  ^°* 
wherein  enaction  for  trespass  to  land  the  arbitrator  found  no 
damages  for  plaintiff,  and  directed  both  parties  to  pay  their  own 
costs ;  held,  that  plaintiff  was  entitled  to  no  costs.     Willis  v.  Os- 
borne, lChiLR.lQS. 

Award  does  not  anxHint  to  a  judge's  certificate,  so  as  to  entitle 
plaintiff  to  costs  where  danuiges  in  trespass  are  under  40i.  Id. 
ib.  185. 

An  arbitrator,  to  whom  it  was  referred  to  certify  what  verdict 
should  be  entered  up,  certified  for  the  plaintiff,  and  orally  com- 
municated to  the  parties  that  each  should  pay  his  own  costs  of  the 
reference,  which  was  acceded  to  by  them.  The  cause  hairing 
been  referred  back  to  the  arbitrator^  he  certified  in  the  same  way 
a  s^nd  time,  but  omitted  to  give  any  direction  as  to  the  costs  of 
the  second  reference :  held,  that  the  plaintiff  was  entitled  to  those 
costo.    Mackintosh  p.  BIyth,  1  Bing.  269* 

Where  a  cause  is  referred  to  arbitration^  and  the  costs  are  to 
abide  the  event  of  the  award,  the  defendant  is  entitled  to  theoa  if 
it  appear  by  the  award  that  the  plaintiff's  demand  was  originally 
under^brly  shillinas;  and  he  might  have  recovered  it  in  a  Court  of 
Conscience.  BuUer  v.  Grubb,  H.  23  G.  III.  K.  B.  Watson  v. 
Gibson,  if.  33  O.  III.  K.  B.    Harrison  v.  Slater,  T.  U  G.  III. 

Where  an  arbitrator  autborieed  to  tax  costein  a  cause  has  allowed 
an  item,  which  it  is  insisted  ought  not  to  have  been  charged,  the 
court  will  not  refer  the  matter  to  the  master.    Anon.  1  CMi.  R,  38. 

Where  an  attorney  is  entitled  to  the  costs  occasioned  by  the  tax-  Attorney's  eosts 
ation  of  his  bill,  he  ought  to  apply  for  them  at  the  time,  and  can-  on  tulag. 
not  recover  them  by  moUon,  after  making  a  subsequent  settlement. 
Whitfield  V.  James,  1  Bing.  d07* 

Where  a  new  trial  is  granted  to  the  defendant  on  payment  of 
costs,  tiie  plaintiff^  should  not  carry  down  the  cause  for  trial  until 
they  are  paid ;  for  if  he  do,  be  will  have  no  remedy  for  the  costs 
of  the  former  trials  even  though  he  should  again  obtain  a  verdict. 
Doe,  d.  Davie  and  Another  v.  Haddon,  M.  26  G.  III.  K.  B. 
iiTidd,9^l. 

Where  in  assumpsit  against  two  defendants  one  of  them  pleaded  Defeodant's  re- 
his  bankruptcy,  and  the  plaintiff  entered  a  nolle  prouqui  as  to  him,  ™^y  ^^^  ^^^* 
and  proceeded  to  trial,  and  obtained  a  verdict  against  the  other, 
who  pleaded  the  general  issue,  the  court  held,  that  the  former  de- 
fendant was  not  entitled  to  costs.    Harewood  v.  Matthews  and 
Another,  U.  b6G.  IIL  K.  B.  ^Tidd,  71 K 


^06 

Where  costs  not 
added  to  terms 
of  nile%  . 


Of  set-oif  of 
costs. 


Th«  practiGe  of 
the  two  eoMrts 
not  mufonm 


DUfereiiee  of 
practice  repeated* 
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If  a  rule  nisi  be  ^nted  for  setting  aside:  proceedings  fori|rre* 

gularity^  without  saying  with  costs,  and  this  rule  be  afterwards 

^made  absolute;  no  cause  being  sfaewn,  it  must  be  mad^  absolute  in 

the  terms  in  which  it  is  moved,  without  adding  costs.     Per  Cur. 

H.  37  G.  III.  K.  B.  1  Chit.  R.  898.  (a).  1  Tidd,  524. 

Under  the  head  Attobnby,  XL  His  lien.  Sec.  antel  196,  will 
be  found  several  decisions  as  to  the  parties  right  to  set  off  cross  de- 
mfnida  of  costs  independently  and  not,  of  the  attorney's  lien,  ^nd 
a  very  particular  distinction  in  the  practice  of-  the  two  courts  in 
this  respeet  is  there  mentioned.  It  now  remams  to  advert  to  the 
cases  where  die  courts  have  cfisposed  of  sucb  cross  demands  with 
a  view  of  'fiilfilling  the  essentffti  ends  of  justice  in  behalf  of  the 
parties. 

It  is  said  that  it  may  be  considered  as  now  establishiBd,  that 
^  parties  are  allowed  ta  deduct  or  set  off  the  costs,  or  the  debt 
and  costs,  in  one  action  against  those  of  anotfier;  and  interlocu- 
tory costs,  payable  to  the  defendant,  may  be  set  off  against  the 
debt  and  costs  recovered  by  the  plaintiff  on  the  final  result  of  the 
cause,  notwithstanding  the  objection  of  the  defendant's  attorney^ 
on  the^  ground  of  his  lien,  which  only  attaches  on  the  general  ba- 
lance of  the  costs,  8ic.  in  the  cause.  This  practice,  however  agree- 
able to  natural  justice,  does  not  seem  to  have  obtained  till  lately 
in  the  Court  of  King's  Bench.'' 

Still  it  by  no  means  seems  clear  from  the  cases  cited  by  Mr. 
Tidd,  that  the  court  of  K.  B.  would  allow  the  costs  in  one  action 
to  be  set  off  against  the  debt  and  costs  in  another  action,  as  is  the 
practice  in  the  court  of  C.  P.,  and  so  defeat  the  attomev  of  hia 
lien.  The  case  cited  goes  no  farther  than  to  allow  interlocutory 
costs  awarded  to  one  party,  to  be  set  off  against  final  costs  due  to 
another  party  in  the  same  cause;  and  to  allow  the  defendants  in 
one  cause  to  set  off  the  costs  recovered  against  the  plaintiffs  in  an- 
other cause,  against  the  plaintiff's  demand  for  debt  and  costs  on 
such  defendants ;  for,  by  allowing  such  set  off  to  be  made  in  the 
cases  cited  by  Mr.  Tidd,  it  may  not  seem  that  the  practice  of  the 
court  of  C.  P.  was  adopted,  or  that  the  cases  of  Mitchell  and 
Oidfield,  and  Handle  and  Fuller,  were  intended  to  be  considered 
no  longer  conformable  to  the  practice  of  K.  B. ;  and  therefore  it 
may,  I  think,  be  concluded,  that  notwidistanding  the  case  cited  by 
Mr.  Tidd  from  B  JBosf,  the  difference  in  the  practice  of  the  two 
courts  still  subsists ;  which  difference  in  practice  may  be  shortly 
stated,  as  it  appears  from  the  cases  to  be  this : 

The  court  of  K.  B.  will,  unquestionably,  allow  interlocutory 
costs,  due  to  the  defendant,  to  be  set  off  against  costs  or  debt  slbd 
costs,  recovered  against  him  in  the  same  cause,  notwithstanding  die 
attorney's  Ken ;  Howell  r.  Harding,  8  East,  362 ;  but  that  court 
has  not  yet  determined  that  it  will  allow  the  costs  of  one  action  to 
be  set  off  against  those  of  another,  notwithstanding  the  attorney's 
lien ;  for  where  this  was  allowed  as  between  the  parties^  the  rule 
was  made  absolute,  subject  to  the  lien  of  the  plaihbff's  attorney; 
and  it  was  referred  to  the  master  t6  see  what  was  the  extihit  of  ttet 
lien;  Glaister'v.  Hewer,  8  T.  R.  69;  whereas  by  the  .court  of 
C.  P.  the  aUomcy*s  lien  is  held  to  be  subject  to  the  equitable  claims 
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that  exist  between  the  parties.  See  the  cases  cited  title  Attorn  ^r,  Dlfferenee  of 
sect.  xi.  As  to  equitable  claims  between  the  parties,  see  Say-  Costs^  P™«^c«>  ^^ 
254 ;  Nunez  v.  Mo^digliani,  1  ff.  J3/.  217 ;  O'Connor  vl  Murphy, 
ib»  657 ;  though  this  general  rule  has  been  sometimes  deemed  not 
to  upply.  Hili  17.  Tebb,  iNew  R.  311.  In  that  case  it  was 
ruled^  that  if  an  execution  be  set  aside  with  costs,  ttie  court  would 
^ot  permit  the  same  to  be  set  off.  against  the  costs  of  the  action^ 
but  will  compel  the  plaintiff  fo  pay  them  forthwith. 

On  the  general  practice  of  the  C.  P.,  however,  Lord  Eldon, 
when  C.  J.,  said,  ^*  Finding  it  to  be  the  practice  of  this  court  that 
an  attorney  shall  not  take  his  costs  out  of  the  fund,  which  by  bis 
diligence  he  has  recovered  for  his  client,  where  the  opposite  party 
is  entitled  to  a  set  off;  it  does  not  become  me  to  say  more  than 
that  I  find  it  to  be  the  settled  practice,  witli  much  surprize,  jsiuce 
it  stands  in  direct  contradiction  to  the  practice  of  every  other  court, 
as  well  as  to  the.  principles  of  justiice."  Hall  p.  Ody,  2  jB.  4*  P*  28. 

The  foregoing  observations  have  been  fully  justified  by  the  de- 
pisiqn  in  Middleton  v.  Hill,  iM.lf  S.  240,  in  which  it  was  deter- 
mined, K.B.,  that  the  lien  of  the  plaintiff's  attorney  upon  the  debt 
;and  costs  recovered  iu  the  cause,  after  affirmancie  upon  the  writ  of 
error,  must  be  satisfied  before  the  defendants  are  entitled  to  set 
them  off  against  a  judgment  recovered  by  them  in  another  cause 
against  the  plaintiff;  and  costs  in  error  are  costs  in  the  cause. 

Extending  what  as  to  the  right  of  the  attorney  to  the  fruits  of  the 

dgment,  so  far  as  the  amount  of  his  just  costs  is  recognised 
B.,  it  should  seem  that  plaintiffs  and  defendants  should  by 
statutory  regulation,  or  otherwise,  be  prevented  from  coUusively 
settling  an  action  and  purposely  cheating  the  attorney  of  his  costs. 

It  appears  to  be  decided,  if  it  were  ever  doubted,  that  aUhough  wiiera,  although 
the  debt  be  paid,  the  plaintiff  may  proceed  for  the  costs  incurred  debt  be  paid, 
before  such  payment,  and  this  although  the  defendant  at  the  time  ^Jj^d^fo/^^^u!^^' 
of  each  payment  were  ignorant  that  costs  had  been  incurred.  ^    .  ,  ' -r. 

Toms  V.  Fowell,  J  East,  536.  Put,  as  is  hinted  above,  if  the 
plaintiff  choose  to  receive  thi^  debt,  or  compromise  it,  and  give 
a  receipt  for,  or  otherwise  give  up  the  costs,  the  plaintiff's  attor- 
ney cannot  gp  op  for  the  costs ;  but  he  must  look  for  them  to  his 
client. 

Where  the  plaintiff,  an  attorney,  claimed  ^21  from  the  defendant  Costs  on  taking 
as  his  moiety  of  the  expences  for  preparing  a  lease,  and  five  years  "J^J?^  **"* 
afterwards  sued  him  fo^  the  recovery  of  that  sum ;  and  the  de- 
fendant, before  the  delivery  of  the  declaration,  took  out  a  summons 
to  stay  proceedings  on  payment  of  £l5,  and  the  costs  then  incur- 
red, which  the  plaintiff  riefused  to  accept,  but  proceeded  in  the 
action  by  delivering  a  declaration ;  and  the  defendant  pleaded  the 
general  issue,  and  paid  ^15  into  court,  which  the  plaintiff  after- 
wards took  out  in  full  satisfaction  of  his  demand ;  the  court  refused 
to  deprive  him  of  the  costs  incurred  between  the  obtainiug  the  rule 
and  taking  the  money  out  of  court,  there  being  nothing  oppressive 
or  vexatious  in  the  plaintiff's  conduct.  Carr,  gent.  v.  ^uiythies, 
clerk,  6  J.  B.  Moore,  430.  3  B.  ^  B.  168.  Draper  v,  Neill,  Id. 
431.  n.  S.  P.  Jones  v»  Johnston,  Id,  436.  H.  P.  Aspiuall  v.  Smith. 

Id.s:p. 
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But  caaes  occur  between  parties  to  the  suit  independeiitly  oC  i^ 
lien  of  the  respective  attomies;  some  of  these  may  be  mention^ : 

The  party  may  be  entitled  to  ipterlocutoiy  costs,  and  the  ot^er 
party  to  the  final  costs  in  the  3uit.  Where  this  happens  to' be  the 
case  a  rule  is  granted  on  applicatioQ  for  a  stay  of  proceedings  on 
acknowledging  satisfaction  tor  the  less  sum*  Gbuf tpr  v»  Hewer, 
8  T.  A.  69 ;  and  that  where  the  less  sum  b  due,  the  rule  is  for  its 
being  deducted,  and  for  a  stay  of  proceeding^  on  payment  of  the 
balance.    Sinf.  Costs,  254.    Mitchell  v.  Oldfield,  4  T.  JR.  124. 

A.  brought  an  action  for  use  and  occupation  against  B.,  and  jre- 
covered  a  verdict;  and  B.  afterwards  comment  an  action  of 
trespass  against  A.  for  seizing  his  cattle  for  rent  due,  and  A.  suf- 
fered judgment  by  default ;  and,  on  a  writ  of  inquiry,  B.  recovered 
£1  more  in  damages  than  A.  had  obtained  in  his  action :  held, 
that  the  costs  of  the  one  might  be  set  off  against  the  other,  al- 
though it  appeared  that  A.  was  insolvent,  and  that  his  attorney 
would  be  thereby  deprived  of  his  security  for  costs.  Lomaa  v. 
Meilor,  5  J.  B.  Moore^  95. 

A  part^  has  been  allowed  to  set  off  a  joint  demand  for  costs  pay* 
able  to  himself,  and  another  against  a  separate  demand  for  damages 
and  costs  payable  by  himself  alone.  Cawthome  v.  Thompson  a^ 
Another,  T.  24  G.  III.  K.  B.  £  Tidd,  1006. 

In  trespass,  two  defendants  appeared  by  the  same  attorney,  aiid 
pleaded,  Ist,  the  general  issue ;  and  2d,  separate  justifications*  A» 
obtained  a  verdict  generally,  and  B.  obtained  a  verdict  on  his  justi- 
fication ;  but  the  plaintiff  succeeded  against  him  on  ,the  general 
issue:  held,  Ist,  that  B.  was  not  entitled  to  any  costs  on  the  issue 
found  for  him ;  2d,  that  the  master  in  taxing  A/s  costs  was  riglit  in 
allowing  only  one-half  of  the  attorney's  costs  for  appearance,  &c.; 
Sd,  that  the  costs  due  from  the  plaintiff  to  A.  coula  not  be  set  off 
against  the  costs  due'  from  B.  to  the  plaintiff.  Holroyd  v,  Breaie 
and  Holmes,  ^B.Sf  J.  43. 

Where  the  prothonotary  refused  to  allow  costs  on  account  of 
gross  misconduct  on  the  part  of  the  plaintiff's  attorney,  tlie  court 
refused  a  rule  for  the  prothonotary  to  review  bis  taxation,  though 
the  defendant  had  stayed  proceedings  under  a  rule  for  staying  them, 
on  payment  of  debt  and  costs.    Adams  v.  Stanton,  1  Bing^  69- 

A  crown  solicitor's  bill  of  costs  for  business  done  in  the  fix- 
chequer,  under  an  extent,  is  taxable.  The  King  v.  Partridge, 
r.  56  G.  III.  in  Scac.  3  Price,  280.  1  Tidd,  94. 

Held  that  the  master  was  justified  in  allowing  the  expencea  of 
two  writs  issued  in  one  action  against  the  defendant  into  two  coun- 
ties^ where  it  was  doubtful  in  M'hich  county  the  defendant  was  to 
be  found.    Morris  v.  Hunt,  t  Chit.  22.  544. 

See  page  403,  ante,  in  an  action  on  the  case  against  an  agent 
for  misfeasance,  the  declaration,  in  addition  to  the  counts  on  the 
misfeasance,  contained  two  counts  in  trover  with  an  allegation  of 
special  damage.  The  plaintiff  failed  in  substantiating  the  counts 
for  misfeasance  on  the  allegations  of  special  damage,  but  recovered 
on  the  bare  count  in  trover :  held,  that  he  was  entitled  only  to  the 
costs  of,  and  occasioned  by  that  count,  divested  of  the  special 
damage  allegation ;  and  that  he  was  entitled  to  th^  ^um  sworn  to 


COSTS,  Of  Taxation,  ifc.  of  CchTs;  Casks.  409 

ba?e  been  paid  for  the  posUm  of  fbreiga  letters  solel j  appficable 

to  the  cause.    Lopes  v.  De  Tastet,  SJS.S^B.  292.  ^ 

^ssmnpwt  on  fi  promissory  oote  drawn  by  A«j  festaCor  of  de- 
fendant, payaUe  to  plaintiff  B*  Pleas^  noit  asiumpritf  itatute  of 
Umiiatims,  and  jp/ene  admimiUravU.  The  two  first  issues  were 
found  for  the  plaintifib ;  the  last  for  the  defendants.  The  prodio-> 
notary  gave  the  plaintiffi  costs  on  the  whde  and  the  j^otfeo;  to  the 
defendants  he  gave  the  costs  on  the  third  plea  ovh^  On  a  motion 
that  the  prothoootaiy  review  his  taxation,  held  that  the  defendant, 
having  established  an  absolute  bar,  was  entitled  to  the  jMsAea  and 
the  general  costs;  and  that  the  prolfaonotary  must  review  |iis  tax« 
atiom  R^;g  and  Uxor^  executrix,  v.  W^lls  and  Uxor,,  executrii^ 
B  Taunt.  19^. 

Where  the  costs  in  the  cause  are  adjudged  to  the  defendimt,  and  Costs  of  caase 
to  the  plaintiff  costs  on  the  issues  found  for  hini^  the  costs  c^  the  *^  ef  issBcs» 
issues  except  in  replevin  include  only  the  costs  of  pleading;!.  Othir 
V.  Calvert,  iBxng.  £75. 

The  court  conlimMd  the  taxation  of  the  prothonotary  Who  had 
allowed  the  defendant  general  costs  in  the  cause  on  the  issues  found 
for  the  defendant,  and  the  plaintiff  the  costs  of  the  issues  fiDund 
for  the  plaintiff.  Bpnett  v.  Coster,  iB.i^B.  465.  4  J.  B.  Moore, 
110. 

Where  the  plaintiff's  cause  of  action  is  altogether  denied  by  the 
defendant's  pleas,  and  at  the  trial  the  plaintiff  obtains  a  verdict  on 
some  issues,  and  the  defendant  on  others,  the  plaintiff  is  entitled 
to  the  costs  of  the  issues  found  for  him,  which  include  the  general 
costs  of  the  trial,  but  not  the  costs  of  the  issues  found  for  the  de-r 
fendant,  on  which  however  the  latter  is  not  entitled  to  dafan  any 
co^ts  from  the  plaintiff;  but  where  the  defendant  suffers  judgment 
by  default  as  to  some  causes  of  action,  and  pleads  as  to  otherSji 
and  the  plaintiff  takes  issue  on  the  pleas,  and  at  the  trial  all  the 
issues  are  found  for  the  defendant,  the  latter  is  entitled  to  the  costs 
of  the  issues  found  for  him,  and  the  plaintiff  to  those  only  of  the 
judgment  by  default.  Where  therefore  to  an  action  of  trespass 
the  defendant  pleaded  the  general  issue  to  the  whole  declaratiouji 
and  several  special  pleas  as  to  part,  and  the  plaintiff  new  assigned^ 
and  the  defendant  suffered  judgment  by  default  as  to  the  new  assign- 
ment, and  the  plaiotiff  was  bound  to  go  to  trial  to  get  rid  of  the 
general  issue,  which  would  otherwise  have  barred  his  whole  action, 
and  he  could  not  by  any  other  means  have  obtained  damages  on  the 
judgment  by  default :  held  that  the  plaintiff  was  entitled  to  the 
general  costs  of  the  causes,  including  those  of  the  trial,  although 
the  jury  found  a  verdict  for  the  defendant  on  one  of  the  special 
l^easy  the  costs  of  such  issue  being  deducted,  but  not  allowed  to 
bim  on  that  issue.  House  tj.  The  Treasurer  to  the  Commissioners 
of  the  lliames  and  Isis  Navigation,  6  J.  B.  Moore,  324*  SB.SfB. 
1 17.  Held,  that  the  plaintiff  may  be  allowed  for  the  fees  of  three 
counsel,  on  taxation  of  costs  in  a  cause  of  difficulty.     Jd.  ib. 

Where  ^^  attorney  charged  for  a  declaration  as  contaiuir^  mor^ 
folios  than  it  really  contained,  and  the  chaige  was  allowed  by  the 
master :  held,  that  this  was  a  ground  for  reviewing  the  tai^tion. 
>Iorri9  V.  Hunt^  1  Chit.  JR.  544.  ' 
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COVENANT,  Action  of-,  Ca^es. 

why  ftud  jndgment  should  not  be  aigoed  for  that  sum ;  dns  rule  or 
order  is  made  unless  cause  shewn,  but  it  appears  that  the  judgmfeot 
must  be  signed  previously  to  such  application.  Gordon  v.  Cor- 
bett,  3  Smith  R.  17d.  See  also  Berthen  v.  Street,  8  T.  R.  826. 
Bjron  V.  Johnson,  Id.  410,  and  the  cases  there  died* 

See  title  Compitts. 

In  covenant,  or  in  actions  on  matters  of  record^  an  order /or 

SfLTtkulari  does  not  generally  seem  to  be  reaoisite  \  still  it  may 
e  presum^  that  circumstances  might  occur  wnere  the  exercise  of 
such  a  discretionary  power,  now  almost  grown  into  matter  of 
CM)urae,  would  further  the  ends  of  justice ;  and  I  believe  the  prac- 
tice is  to  call  for  particdan  of  demand  even  in  covenant. 

There  seems  no  valid  objection  to  a  specific  or  li^piidated  awn 
covenanted  to  be  paid  being  brought  into  courL  Saviil  9.  Sneli^ 
8  Mod.  305. 

Ill  covenant  or  lease  the  venue  was  laid  in  the  country  wbere 
most  of  the  witnesses  resided,  but  it  was  allowed  to  be  changed  to 
dut  where  the  premises  lay.    Hodinot  v.  Cok,  8  Eaa^  ^68. 

When  a  plea  in  covenant  concludes  to  the  county,  it  n^.not 
be  angned  or  filed* 

Where  two  of  three  joint  covenantors  suffer  juc^pnent  by  de£uilt 
on  counts  on  several  deeds,  and  the  third  defends^  and  sucoeoda  on 
some  counts,  the  plaintiff  cannot  hold  his  judgment  on  thoae  counts 
against  the  other  two.  Morgan,  bart.  t>.  Edwards,  6  TauM.  39B« 
And  in  such  case  neidier  party  is  entitled  to  coats  oo  the  counts*  on 
which  the  plaintiff  fails.  Id.  ib. 

A  very  important  question  arises,  but  as  to  which  the  authorities 
do  not  seem  to  be  agreed,  namely,  whether  the  judgment  for  a 
former  breach  of  a  perpetual  or  running  covenant  may  Ihb  pro- 
ceeded on  by  scire  facia$  in  case  of  a  future  breach,  also  without 
piiltting  the  party  to  sue  another  writ  of  covenant  for  such  future 
breach.  Swann's  case,  Cro.  Elix.  S.  The  reporter,  however, 
commences  the  case  with  saying,  ^^  It  waa  said.^  Recognized 
arguendo,  Howel  v.  Harwortbi  2  fi/a.  844 ;  but  the  jtnon.  case 
in  3  Leon.  51.  may  render  this  case  still  doubtful. 

But  on  judgment  by  default,  in  an  action  of  debt  on  bond  for 
any  penal  sum  for  performance  of  covenant,  in  any  deed  or  writ- 
ings contained,  damages  may  be  assessed,  as  specitied  under  stat. 
S&O'T.  III.  r.  11.  r.  8. 

Lord  Kenyon,  C.  J.  and  BuUer,  J.  declared,  that  it  waa  apparent 
that  thb  law  was  made  in  favour  of  defendants,  and  that  it  was 
highly  remedial,  calculated  to  give  plaintiff  relief  up  to  the  extent 
of  the  damage  sustained,  and  to  protect  defendants  agpiost  the 
payment  of  further  sums  than  were  in  conscience  due,  and  also  to 
take  away  the  necessity  of  proceedings  in  canity  to  obtain  relief 
against  an  unconscientious  demand  of  the  whole  penalty  in  cases 
wbere  small  damages  only  had  accrued.    Hardy  v.  Bern,  5  T.  jR. 

See,  more  at  length,  titk  Bbbachbs,  iMie,  page  28& 
The  judgment  and  execution  in  covenant  is  for  the  damages  nod 
costs. 

See  tide  Dnci^AmATioK,  and  JPerms  entjoinml.^ 


COVENANT;  Form.    COUNTERMAND  OF  NOTICE.  41S 

FORM. 

iComi.] 

of aaketh  oath  and  sattfa*  that is  jnatly  Foim  of  an  affi- 

«ii4  trohr  indebted  onto  this  deponent  in  the  sum  of  £ ,  for  davit  of  debt  in 

principal  and  interest  due  to  this  deponent  npon  and  bj  virtue  of  eer-  ^▼^'^t. 
tain  articles  of  agreement,  bearing  aate,  (&c.)  between  (&c.)  (here  de^ 

$eribe  tkorthf  the  imtnaneni)  whereby  Uie  said covenanted 

and  agreed  to  pay  to  this  deponent  th^  snm  of  £ ,  together  with 

lawful  interest  for  the  same,  at  a  certain  day  now  past :  And  this 
deponent  (negative  the  tender.)  See  title  Affidavit  of  Debt, 
Forms. 

COVERTURE. 

If  an  action  be   brought  against  a  married  woman  upon  a  What, 
contract  made  by  her  before  marriase,  or  after,  she  may-  plead  the 
fact  specially,  and  such  plea  will  eitner  abate  or  bar  the  action. 

See  tide  Abatement  generally,  and  Fobms  subjoined  thereto, 
«  Nos.  €  8t  3. 

And  plea  of  coverture  must  be  certain.  Give  the  plaintiff  a 
better  writ,  and  have  an  apt  and  proper  beginnifig  and  conclusion. 
Turtle  V.  Lady  Worseley,  M.  ^  6.  III.  K.  B.  1  Tidd,  661. 

If  coverture  happen  after  plea,  and  before  the  retum  of  the 
ventre,  it  must  be  pleaded  m  bank.  And  defendant  may  plead  that 
die  phuntMF  was  covert  the  day  of  the  writ  purchased,  though  he 
omtiot  plead  that  the  plaintiff  took  baron  pending  the  writ,  wrthout 
pkadiDg  it  after  the  last  contiouance.  It  is  adosd,  the  chfersity 
seems  to  be  between  such  things  as  disprove  the  vrrit  in  fact,  and 
such  as  disprove  it  in  law.  Bui.  N.  JP.  SIQ,  where  is  ciled  Br. 
t  CwUiwtmei^  ^7*  Oa  a  plaa  of  coverture^  and  verdict  for  the  de- 
fendant, the  husband  cannot  have  execution  for  coats  udthottt  scare 
,ykfMf.  Woffiby ty.  Bayoer,  iDoitg.  637 ;  but  it  appean  that  the 
wife  may  have  execution  in  her  own  name.  Ibid. 

Cpw:ti»e  of  plaintiff  or  def<9ndMit  at  die  time  of  comgwcing 
the  suit  is,  in  cerUdn  catea,  asaignaUe  u  eaoK* 

See  title  Babon  and  F^ms. 

COUNSEL. 

If  a  rule  nisi  be  discharged  through  mistake  of  counsel  in  not 
stating  the  terms  of  the  affidavits  on  which  it  was  founded,  the 
'  counsel  may  be  re-heard  in  a  subsequent  term.    Rex  v.  Middksex 
(Sheriff),  1  Chit.  R.  445. 

COUNTERMAND  OF  NOTICE. 

A  couBlermand  of  notice  of  trial,  or  of  executiag  a  writ  of  i«- 

-  V*]ry,  mist  bo  jgiveoy  vix.  In  town  causes,  and  where  the  defend- 
ant resides  witliin  forty  miles  of  London,  two  dagrs  are  sufficient ; 
ia  country  atuafia,  nod  where  the  defendant  resides  above  forty 

.  milea  fnm  London,  six  days  notice  of  cottnterownd  must  be  given. 

.It  Jpuat  be  in  writing,  and  if  the  cause  be  a  comitry  cause,  it  may 

.  be  delivered  to  the  oountry  attorney,  /nip.  K.  B.  6&  But  In^. 
K.  Q.  999i.  espr^sflly  states  that  it  must  be  delivered  to  the  agent 
in  town,  and  not  to  the  conntiy  attorney.  See  however.  Mend- 
apace  v.  Humphreys^  2  Stra,  1073,  whence  it  appears  that  the 
countermand,  may  be  mmd  on  eilber  the  t^n  figent  or  the  eonntiy 
attorney. 
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COUNTERMAND,  8tc-;  Foem.    COUNTY  PALATINE. 

It  is  said  by  Mr.  Impey,  that  after  a  notice  (of  trial)  is  coun- 
termandedy  it  cannot  be  continued. 


What  bcsMBtial 
to  the  aetiair  la- 
this eoart. 


Attorney's  certi- 
ficate nnder 
S5  G.  III.  s.  80. 
not  necessary  in 
this  conrt 


FORM- 

[Qmrt.']  [TUle  Cause.} 

Omiennad  of        |  j^  hereby  countermand  the  notice  of  trial  (or,  "  of  executing  a 

^  <?iMn^       writ  of  inqniry,'')  given  you  in  this  cause.    Dated  this day 

^  ^'       of ,  182— 

Your's,  Ac. 

,  plaintiff^s  attorney. 

To  Mr.  ,  the  defendant's 

attorney,  (or,  to  Mr.  — — , 
'*  the  abore  named  defend- 
ant," as  the  case  may  be).  - 

COUNTS.    Sec  title  Costs. 

COUNTY  COURT.*    And  see  title  Costs,  page  384. 

It  is  essential  to  the  action  in  this  court  that  the  whole  cause  of 
action  should  arise,  Harwood  v.  Lester,  3  B.S^P.  6l7f  and  the 
defendant  reside,  Tubb  v.  Woodward,  6  T.  R.  175,  within  the  ju- 
risdiction of  the  county  court ;  otherwise,  thougli  the  denMmd  be 
under  40i.  the  action  may  be  brought  in  a  superior  court 

It  diso  appears,  that*  to  prosecute  an  action  in  the  county  court 
for  more  than  40s.  by  virtue  of  a  writ  of  Justicies,  it  b  not  necessary 

•  that  die  attorney  should  take  out  a  certificate  under  die  statute 
£5  G.  III.  c.  80.    Cross  v.  Kaye,  6  T.  JR.  663. 

See  title  JusTiciBs,  Writ  qfJusiides. 

COUNTY  PALATINE. 

A  history  of  the  origin  of  the  peculiar  jurisdictioos  of  coimtifes 
palatine  is  foreign  to  this  work. 

The  counties  palatine  are  three,  viz.  Chester,  Durham,  and  Leur 
casbire. 

Writs  issuing  from  the  superior  courts  are  to  be  directed  to  the 
officer  proper  to,  or  presiding  in  the  jiurisdictioQ. 

See  title  Dirkctioit  or  Wbits.     - 

The  mandatoiy  part,  as  well  as  the  direction  of  thawiit,  slao  > 
differs  materially  inm  the  oommoo  form  of  writs  directed  to  ud  to 
be  issued  in  other  co^nties.  Instead  of  Us  being  commanded,  aa  |S 
usual,  to  execute  the  same,  the  officer  presiding  in  the  county  pa- 
'  latine  is  commanded  to'  issue  the  king's  writ  to  be  directed  to  ,tl^ 
sheriff  of  such  county  palatine. 

See  PoBMS  subjoined ;  but  a  copy  of  the  common  writ  of  £t/^-  ^ 
'  iai,  and  not  of  the  mandate,  must  be  served  in  the  counties  pala- 
tine,   fiyei^  9.  Whitaker,  Bar.  406.    See  also  Chapman  v.  Mal- 
tison,  Jnd.  199. 

An  arrest  in  a  county  palatine  is  to  be  made  by  virtue  of  a  man- 

•  date  from  the  proper  officer  of  such  county  to  the  sheriff  of  the 
same  ;•  but  if  the  writ  be  directed  to  the  sheriff  immeifiatdy  from 

-  the  superior  courts,  he  must  execute  it,  or  be  liable  for  the  con- 
tempt. Jackson  v.  Hunter,  6  T.  JR.  7I»  and  in  tUs  case  it  was 
also  determined  that  the  bail-bond  given  therem  was  good* 


Writs  issaed  iato 
comtics  palatine 
to  be  specially 
directed. 
As  to  the 
toiy  part. 


Copy  of  kltli», 
■ot  oftbenna* 
date,  is  to  be 


Under  wlMit  aa- 
tbority  arrest  is 
lo  be  atade. 


*  Tbe  bin  now  poadi^  [May,  I8sq  may  probably  mncb  aiodify  and  eatoKl  t^ 
pracUce  herein. 


COUNTY  PALATINE ;  Cases  ;  Forms.    COURTS.  ^  4\» 

If  sach  proper  officer  refuse  to  issue  the  mandate  to  the  sheriff^  Where  sheriff 
or  to  return  the  writ  after  he  has  made  the  return  ;  or  against  the  hoand  to  obey, 
sheriff,  if  he  will  not  return  his  mandate,  or  bring  in  the  body  of  attacbment  to 
the  defendant  pursuant  to  his  return  of  cepi  corpus,  &c.  an  attach-  Urae  if  writ  itfai- 
roent  or  distringas  lies.    Chapman  v.  Mattison,  Andr.  191.  S.  C.  obeyed. 
2  Str.  1069.     See  also  Grant  t7.  Bagge  and  Others,  3  East^  128. 

It  should  be  recollected  that  the  arrest  cannot  be  made  for  a  What  svni  awt 
sum  under  20/,  slat.  1 1  8c  12  fP.  III.  c.  9-  *•  2.  as  mentioned  ^^^^^JJ^^  J^* 
under  the  head  Arrest,  ante,   page  84,  which  statute  is  ndt  aluify  palmtioe.  ' 
repealed  by  tiie  12  G.  I.  c.  29* 

See  titles^ Costs.  Ely.  Ebror.  Judgment.  TRiikL,  3Via/ 
at  Bat*  Venue  ;  and  notice  will  be  also  taken  of  what  properly 
belongs  to  counties  palatine. 

FORMS. 

We  command  yon^  that  by  enr  writ  under  the  seal  of  onr  said         No.  1. 
county  palatine  to  be  duly  made,  and  to  be  directed  to  the  sheriff  of  ^^^n^^^^^rt^]"** 
our  said  connty  palatine,  you  command  the  said  sheriff  that  he,  (&c.  SnShSiiJ  iSd"* 
Qcoording  to  the  nature  and  object  of  the  writ.)  Lancattar. 

^  We  command  yon,  that  by  onr  writ,  under  the  seal  of  your  bishop-         No.  2* 
rick,  to  be  duly  made  and  directed  to  the  sheriff  of  the  county  of  The  like  iaia 
Durham,  you  cause  the  said  sheriff  to  be  commanded  that  he,  (&o.  ^^^''■■■^ 
recording  to  the  natwre  and  object  of  the  writ,) 

George,  (See.)  To  our  chancellor  of  our  county  palatine  of  Lancaster,    ,     No.  3. 
or  to  his  deputy  there,  greeting:  Whereas  (as  in  the  common  latitat;  LatiM  into 
iosert  also  ac  etiam,  see  FoRBi ,  ante,  10,  when  bailable  as  in  the  com-  ^r  r!?^!l!!!!''* 
mon  way;  then,  after  the  words  "  lark  and  secrete  themselves  in  yqur  ^ 
county,"  say  palatine  :  Therefore  tee  command  youi  that  by  our  writ  -    ^ 

under  the  seat  of  our  said  county  palatine  to  be  duly  made,  and  to  be 
'directed  to  the  sheriff  of  our  said  county  palatine,  you  command  the 

said  sheriff  that  he  take  the  said  ■■  and  — ^ ,  if  they  be 

fband  in  liis  bailiwick,  and  keep  them  safely,  so  that  he  may  have 

their  bodies  before  us  at  Westminster,  on  next  after , 

to  answeir  the  said  — ^«— ^  of  the  plea  and  Mil  aforesaid,  and  have 
then  there  this  writ.  Witness,  Sir  Charles  Abbott,  knight,  at  West- 
minster, the day  of    ■  ■    ,  in  tbe  ■■       year  of  our  reign.  i 

Ellenborougb  and  Markham. 
(fiidorse  m  on  common  latitat) 

County  pdatine  of  Lancaster,  to  wit     LatUai  for  (Me  parties        No.  4. 
names,  t^c.  as  in  other  eases.)  Pntcipe  (bt  mmei 

George,  (Sec.)     To  our  chamberlain  of  onr  county  palatine  of         No.  5« 
Chester,  or  to  Lis  deputy  there,  greeting:    {Same  as  in  Me  Form,  if**^JS!^^ 

^O-o.)  ofjCbtttej. 

Georgfi,  (&c.)  to  the   reverend  father  in  God,   by  divine  prori-         No.  6. 
deuce  lord  bishop  of  Durham,  or  to  his  chancellor  there,  greeting :  The  like  into 
(Sfo  on  as  before,  then  after  the  word  "  palatine;*  proceed)  Therefore^  TDurEm. 
ve  command  you  that  by  our  writ  under  the  seal  of  your  bishoprick 
to  be  duly  made  and  directed  to  the  sheriff  of  the  county  of  Durhami 
you  cause  the  said  sheriff  to  be  commanded  that  he  take,  &c.  (as 
above.  No.  3). 

COURTS.  See  titles  Common  Pleas,  Court  of  Common  Pleas, 
ante.  County  Court^  (t^tc.  King's  Bknch,  Court  of 
King's  Bench, 
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Bole  for  inspec- 
tion, See,  how  ob< 
taineif. 
At  whole  in* 
•tanec* 


In  crown  tctions 
cnttody  not 
chnnfM. 

8tnt.t5fidkr.ni. 

€•  19,  ni  to  the 
klng^t  dcbton. 


Where  defendant 
in  cItU  custody 
at  the  sttit  of  tibe 
crown  may  be 
■nrrendered  by 
llis  bail. 


Bnt 


jsntnw 
aHuidea* 


bere- 


Wheie  cannot 
ol^ect  to  custom. 


COURT  OF  REQUESTS.  CUSTOM  OR  BYE-LAW. 

COURT  OF  REQUESTS. 

For  decisions  upon  points  of  jurisdiction  and  costs,  see  titles 
Atto&nbt,  Costs,  ante. 

COURT  ROLLS. 

A  rule  for  the  inspecting  and  taking  copies  of  court  rolls,  or  for 
producing  them  at  a  trial,  should  the  lord  refuse,  will  be  granted 
on  motion.  (See  title  Motion,  if  necessary.)  With  counsel's 
signature,  and  on  behalf  of  a  copyholder,  it  is  absolute  in  the  first 
instance,  The  King  v.  Shelley,  ST.R.  141 ;  though  a  freehold 
tenant  of  a  manor  has  no  right  to  inspect  the  court  rolls,  unless 
there  is  some  cause  depending  in  which  his  right  may  be  iavolved  ; 
and  even  then,  it  appears,  th^t  it  is  a  rule  to  shew  cause.  The 
King  V.  AUgood,  7  T.  R.  746  ;  see,  however,  Addington  v.  Clode, 
2  Bla,  R,  lOSO.  But  the  rule  in  either  case,  is  founded  on  an 
i^davit  of  the  being  a  tenant  of  die  tnanor,  and  of  demand  and 
refusal  of  liberty  to  inspect  and  take  copies,  &c.  Roe  d.  Hare  r. 
Aylmer,  BameSf  2S6.    Hodges  v.  Atkb,  3  fVih.  3QQ. 

But  where  a  lord  of  a  manor  is  indicted  for  a  nuisance  is  not  re- 
pairing the  bank  of  a  river,  the  court  will  not  compel  him  to  allow 
the  prosecutor,  even  though  he  is  a  tenant  of  the  manor,  to  inspecf 
the  court  rolls  for  the  purpose  of  obtaining  evidence  in  support  of 
the  prosecution.    Rex  o.  The  Earl  of  Cadogan,  5B.8fA,  902. 

See  tide  Books,  Inspection  of  Books,  ante,  page2Bl. 

CROWN,  At  the  Suit  of  the  Crown.  The  technical  phrase  hy 
which  proceeding  against  defendant  in  certaia  actiona  it  the  ami 
of  die  Idns  u  known. 

Generally,  it  is  matter  of  course,  that  where  the  crown  is  con> 
cerned,  the  court  will  not  change  the  custody  of  a  prisoner  with- 
out the  express  consent  of  its  officers. 

By  statute  25  £Jiv.  UL  c.  19,  notwithstanding  the  king^s  pro- 
tection, parties  which  have  actions  against  their  debtors  abaU  be 
answered  in  the  kin^s  courts  by  their  debtors ;  but  executioo  b  to 
.    be  suspended  till  satisfaetion  be  made  to  the  king  of  bis  debt. 

A  defendant  in  civil  custody  at  the  suit  of  the  crown  is,  by  the 
indulgence  of  the  court,  permitted  to  be  brought  up  on  a  habeas 
corpus  to  be  surrendered  in  discharge  of  Ins  ban;  it  should  appear 
t  that  the  dvil  action  in  which  be  is  bailed  vras  commenced  before 
the  other  proceedings  at  the  suit  of  the  crown,  and  also  ihnt  k 
was  for  a  just  debt,  and  that  the  application  really  was  made,  by  the 
bail ;  they  will  then  commit  him  as  their  prisoner  to  die  custody  of 
the  marshal.    Bond  v.  Isaac,  1  JBurr.  339- 

He  niay  be  reuEianded,  however,  on  a  habeas  corpus,  at  the  in- 
stance of  the  attomey-generd.    Chitt/s  Case,  1  fVils.  £48. 

CURSITOR.  As  to  his  office  in  making  out  certain  writs,  aee 
Lessee  of  Lawton  v.  Murray,  1  Seh.  If  Lef.  75. 

CUSTOM  OR  BYE-LAW. 

Except  in  causes  removed  from  London,  K.B.  will  not  allow 
the  validity  of  a  custom  or  bve^law  to  be  objected  to  in  a  summary 
way  on  the  return  of  the  habeas  corpus,  but  the  parties  must  de- 
clare there,  and  the  defendant  may  demur.  Ballard  and  Atiother, 
die  Chamberlains  of  Worcester  v.  Bennett,  2  Buft:  775. 
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CUSTOM-HOUSE  BOOKS,  Inspecting  Custom-Home  Books. 

They  are  of  a  public  nature,  and  may  of  right  be  inspected  by  May  be  iotpected 
persons  who  have  an  interest  therein.     JDomiuus  Rex  v.  Th^  Fra*  ^^  "*'**• 
ternity^  &c.  2  Str.  1223,  n. 

CUSTOMS  AND  EXCISE. 

In  actions  against  officers  of  customs  or  excise,  for  any  tbinj; 
done  by  them  in  the  execution  of  their  duty,  attention  to  several 
.    practical  regulations  is  requisite. 

By  statute  28  G.  HI.  c.  37.  s.  25,  no  writ  shall  issue  against  any  stat  S8  6.  ItL 
officer  of  these  revenues,  or  against  any  person  acting  by  his  order  «•  37.  •,  S5. 
in  his  aid,  for  any  thing  done  in  the  execution  of  the  revenue  acts,  ^'jjflowrit^'^ 
until  one  month  next  after  notice  in  writing  shall  have  been  deli- 
vered to  him,  or  left  at  his  usual  place  of  abode  by  the  attorney  or 
agent  for  the  person  who  intends  to  sue  out  such  writ.    In  which 
notice  shall  be  clearly  and  explicitly  contained  the  cause  of  action, 
the  name  and  place  of  abode  of  the  person  in  whose  name  such 
action  is  intended  to  be  brought,  and  the  name  and  place  of  abode 
of  such  attorney  or  agents,  and  a  fee  of  205.  and  no  more^  shall 
be  paid  for  the  preparing  and  serving  of  every  such  notice. 

An  excise  officer  acting  in  the  bond  fiit  execution  of  what  he  Where  officer 
supposed  to  be  his  duty,  though  unwarranted  by  his  official  capa-  held  entitled  to 
city,  and  thus  assaulting  an  innocent  person  whom  he  suspects  to  ^®  notice, 
be  a  smuggler  employed   in  running  goods,  was  entitled  to  the 
notice  under  this  act.     Daniel  v.  Wilson,   iT.  ii.  1. 

But  where  goods  not  liable  to  forfeiture  were  seized,  and  the  Qmrvm  towhe- 
officer  gave  them  up  on  receiving  a  sum  of  money,  it  was  held,  *'**'  notice  ne- 
ihat  no  notice  of  action  for  the  recovery  back  was  necessary.  ^^iwS       ***  ■ 
Irving  V.  Wilson,  4  T.  Ti.  485.  In  Wallace  v.  Smith,  b  East,  1 15,  ' 

Lord  Ellenboroughi  C.  J.  ibid.  122,  doubted  whether  such  notice 
were  necessary  in  assumpsit,  and  whether,  in  such  a  case,  a  notice 
be  necessary  or  not  is  rendered  further  doubtful  by  Greenway  if. 
Hard,  4  T.  R.  553. 

Semble,  an  extra  man,  as  a  person  acting  under  an  excise  officer,  who  alio  eatitlcd 
is  within  the  act.     Clements  v.  Keen,  2  Smith,  220.  to  notice. 

The  month,  it  will  be  observed,  is  a  calendar,  not  a  lunar  month.  How  month  oom* 
and  it  begins  on  the  day  on  which  notice  is  served.  Castle  v.  pnted. 
Burdett,  3  1\  /£•  623 ;  and  it  must  be  recollected,  that  as  the 
action  must  he  commenced  within  three  months  next  after  the 
cause  of.  action  accrued,  the  notice  ought  to  be  given  at  least  a 
^ay  more  than  a  calendar  month  before  the  expiration  of  three 
months.    See  title  Notice  of  Action. 

And  the  notice  must  contain  an  unequivocal  statement  of  the  What  it  mast  coo* 
intended  plaintiff's  abode,  for  where  the  notice  was  for  breaking  ^*^- 
the  plaintiff's  dwelling-house,  in  C.  street,  in  the  parish  of  G., 
I  on  a  <iay  specified,  without  stating  that  the  plaintiff  then  dwelt  at 
such  house,  it  was  held  insufficient.  Williams  v.  Buif  ess,  3  Taunt. 
127.  But  if  the  parish  be  styled  by  its  popular  name,  although  it 
be  not  that  by  which  it  was  consecrated,  such  style  is  enough.  Id. 

In  actions  against  these  officers,  the  venue,  by  stat.  28  G.  III.  Vonae* 
C.  37.  3. 23,  and  by  other  acts  of  parliament,  must  be  laid  in  the 
county  where  the  facts  complained  of  were  committed,  and  not 
elsewhere. 
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CUSTOMS  AND  EXCISE.    (CUSTOM  BREVIUM,  C.  I^. 

By  statute  23  G.  III.  c.  70.  s.  33,  as  to  excisci  and  statute 
£8  G.  III.  c.  37-  5.  2Sf  as  to  custom-house  officers,  as  also  other 
revenue  acts,  *^  in  case  the  officers  shall  have  neglected  to  ten- 
der any,  or  shall  have  tendered  any  insufficient  amends  before 
action  brought,  they  may,  by  leave  of  the  court,  at  any  tiine 
, before  issue  joined,  pay  into  court  such  sum  of  money  as  they 
shall  see  /it ;  whereupon  such  proceedings,  orders,  and  judgments 
shall  be  had,  made,  and  given  in,  and  by  such  court|  as  in  other 
actions,  where  the  defendant  is  allowed  to  pay  money  into  court ;" 
and  by  s.  24,  in  case  any  action,  &c.  shall  be  commenced  and 
brought  to  trial  against  any  person  or  persons,  on  account  of  the 
seizing  of  any  goods,  8cc.  seized  as  forfeited,  by  virtue  of  any  act 
of  parliament  relating  to  his  majesty's  revenues  of  custom  or 
excise,  or  of  any  ship,  vessel,  or  boat,  or  of  any  horse,  cattle,  or 
carriages,  used  or  employed  in  removing  or  carrying  the  same, 
whether  any  information  shall  be  brought  to  trial  to  condemn  the 
same  or  not,  and  a  verdict  shall  be  given  against  the  defendant  or 
defendants,  if  the  court  or  judge,  before  whom  such  action.  Sec. 
shall  be  tried,  shall  certify  that  there  was  a  probable  cause  for 
such  seizure,  then  the  plaintiff,  besides  the  thing  so  seized,  or  the 
value  thereof,  shall  not  be  entitled  to  above  two-pence  damages^ 
nor  to  any  costs. 

Yet  where  in  trespass  against  custom-house  officers,  although 
the  judge  certified  that  there  was  probable  cause  for  the  seizure,  it 
was  held,  that  the  plaintiff  was  not  precluded  by  stat.  28  G.  III. 
c.  37.  5.  24.  from  taking  out  execution  for  the  damages  found  by 
the  jury.     See  Laugher  v.  Brelitt  and  Another,  5  B,8f  A.  762. 

As  to  costs  recoverable  by  or  against  these  officers,  see  title 
Costs,  page  384,  ante. 

By  statute  26  G.  III.  c.  77-  s*  13,  if  an  action  be  commenced 
or  prosecuted  for  the  recovery  of  any  penalty  or  forfeiture  by 
virtue  of  any  act  relating  to  the  customs  or  excise,  unless  the  same 
be  commenced  and  prosecuted  in  the  name  of  the  attorney-general, 
or  some  officer  of  the  said  revenues,  the  same  and  all  proceedings 
therein,  are  declared  to  be  null  and  void,  and  the  court  shall  not 
permit  or  suffer  any  proceedings  to  be  had  thereupon. 

CUSTOS  BREVIUM,  et  recordorum,  or  roiulorum,  K.  E. 

An  officer  of  the  court  of  K.  B.  He  has  the  possession  of  die 
treasury  of  that  court,  and  the  custody  and  charge  of  tlie  records 
and  writs  there.  He  attends  when  required^  in  order  to  search 
for,  and  make  copies  and  exemplifications  of  records ;  he  makes 
up,  and  seals  the  records  of  nisi  prius,  except  for  Middlesex. 

See  Table  of  Officen  and  Offices  pr^xed. 

CUSTOS  BREVIUM,  C.  P. 

Is  said  to  be  the  principal  officer  in  this  court;  he  files  and 
records  all  original  writs,  inquisitions,  posteas,  and  tines,  with  the 
concords.  Writs  of  dedimus  potestuiem  issued  for  taking  the 
acknowledgment  of  such  fines,  with  the  transcript  thereof,  itc. ; 
he  also  records  and  files  writs  of  entry  and  summons,  writs  of 
dedimus  potestatem,  for  taking  warrants  of  attorney  thereupon,  and 
writs  of  seisin  to  support  recoveries ;  he  also  makes  copies  and 
exemplifications  of  all  these  writs  aud  records  when  Yeqmred,  and 
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fce  iJso  Vettmu  writs  of  certiorari  directed- to  him  for  the  removing 
writs  or  records  into  K.  B. 
Sec  Table  of  Officers  and  Offices  prefixed. 

DAMAGES. 

The  sam  awarded  to  he  paid  by  the  defendant  to  the  plaintiff,  trhmt. 
and  specified  in  the  record  of  the  judgment  of  a  court  of  justice. 

Much  of  law  ;  much  of  pleading,  properly  so  ;  muc4t  of  prac- 
tice might  he  treaded  under  this  head ;  but  1  sliall  endeavour  to 
sel'ect  those  points  which  nuiy  most  often  occur  in  practice. 

Damages  are  in  general  assessed  either  by  the  jury,  independently  Modes  of  iuess- 
of  tkecourt»  or  under  its  authority,  on  trial  of  an  issue  joined  be tweien  *"^  wmagei. 
the  parties;  but  where  a  defendant  suffers  judgment  to  go  by 
deAnik,  or  where  judgment  has  otherwise  passed,  as  on  demurrer, 
and  where  soma  damage  is  admitted  or  decided  to  have  been  sirs* 
taiiied  by  the  plaintiff,  the  assessment  of  the  action  is  referred  to  a 
jury  by  writ  oJF  inquiry,  or  dami^es  may  be  assessed  bv  reference 
to  the  master  or  prothonoCary,  as  in  the  case  of  bills  of  exchange, 
awards,  bonds>  rent  in  covenant,  &c« 

Where  and  in  what  cases  damages  may  or  may  not  be  recovered 
is  matter  of  law:  how  they  are  to  be  laid  in  the  pleadings  is  matter 
proper  to  pleading. 

In  actions  againet  revenue  officers,  if  the  judge  shall  certify  a  TVhere  only  no- 
probable  cause  for  doing  the  act  of  which  complaint  shall  have  *"""*  <!*">■«••• 
been  made  by  such,  the  plaintiff  will  be  entitled  to  nominal  da« 
mages  only,  and  not  to  costs;  see  titles  Costs,  page  384.    Cus- 
toms AND  Excise,  page  417.  Justices. 

Excessive  damages  form  a  ground  for  a  new  trial,  but  then  they  Remedy  when 
must  appear  to  be  excessive,  or,  as  elsewhere  expressed,  •*  thby  cxceiiive. 
must  appear  at  first  Mush  to  be  outrageous,  and  indicate  passion 
or  partiality  in  the-jury."  Wilford  v.  Berkeley,  1  Barr.  609.  Pley- 
dell  r.  The  Earl  of  Dorchester,  7  T.  R.  529.     Chambers  r.  Canl-   - 
field,  €Eastf  244.  See  however,  Duberlyr.  Gunning,  4  T.  ii.  651. 

Where  they  are  too  small  also,  from  the  jury  having  mistaken  Whe^  too  smalt 
the  law,  or  from  a  trick,  and  when  found  by  inquisition,  the  court 
will  interfere.  Anon.  2  Satk.  647)  snd  the  note  subjoined  to  that 
case ;  but  not  where  the  verdict  is  found  at  rtisi  prius,  Hayward 
V.  Newton,  2  Sir.  940.  Tlie  reporter  adds  "  quare  tamen,  why 
It  is  notwidiin  the  reason  of  setting  aside  a  verdict  for  excessive 
damage.'* 

It  may  seem  an  anomaly  in  practice,  but  in  an  action  of  assault.  Where  coart  nukx 
battery,  and  mayhem,  the  damages  were  increased  by  the  court  on  tocreasedtaiiag^s. 
view  of  the  party  firom  11/.  \4s.  to  50/.     And  see  Uoare  v.  Cro- 
aer,  E.  22  G.  III.  K.  B.  1  Tidd,  903. 

Where  the  jury  on  the  trial  of  an  issue  have  not  assessed  da-  Where  jnnr  omits 
mages,  an  inquiry  for  that  purpose  will  be  awarded.     Chevney's  *«  wsew  da- 
Case,   10  Co.  118.  mages  on  trial. 

Where  damages  are  assessed  beyond  the  amount  laid,  the  plain-  where  asRessed 
tiff  before  judpnent 9  may  enter  a  remitlitnr  of  the  surplus.     Boy  beyond  amoimt 
V.  H^maf ,  S.  P.    Chevely  v,  Morris,  in  the  Exchequer  Chamber,  ***^* 
2  BL  R.  1300;  see  also  Anir.  351. 

In  assumpsit  upon  a  charter-party,  damages  may  be  recovered 
beyond  the  penalty.    Harrison  v.  Wright,  13  East,  343. 
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DAMAGES  ^Cases; 

A  judgment  may  be  reversed  as  to  damages  in  scire  fadan 
only.  Heoriqnes  v.  The  Dutch  West  India  Company,  2  &r«  807. 
2  Ld.  Raym^5S24  S.  C. 

Where  there  were  more  counts  than  one»  and  general  or  entire 
damages  assessed ;  if  any  one  or  more  counts  be  bad  or  inoon-* 
sistenty  the  judgment  will  be  arrested,  ^Sautid.  }7\.b.d.\  but 
where  a  general  verdict  has  been  given  on  two  counts,  one  of  wUdi 
is  bad,  and  it  appears  by  the  judge's  notes  that  the  jury  calculated 
the  damaces  on  evidence  apfwcable  to  the  good  count  only,  the 
court  will  amend  the  verdict  by  entering  it  on  that  count,  though 
evidence  were  riven  applicable  to  the  bad  count  also*  Williams 
V.  Breedon,  \  B.Sf  P.  Sfi9 ;  but  it  is  sud,  that  if  there  were  any 
evidence  which  applied  to  the  bad  or  inconsistent  counts,  the  jMStoa 
cannot  be  amended,  and  that  in  such  a  case  the  only  remedy  is, 
by  awarding  a  venire  de  novo.    See  2  Sound*  171*  b*  d* 

This  seieming  contrariety  may  be  reconciled,  by  supposing  that 
no  means  existed  by  which  the  potiea  might  be  amended*  In  the 
case  cited,  iB.S^P.  3d9»  the  verdict  was  amended  from  the  jiklge*s 
notes,  although  evidence  was  also  given  applicable  to  the  bad 
count;  but  if  there  be  only  one  count,  and  that  consists  of  words 
actionable  and  not  actionable,  and  evidence  applicable  to  both  aets 
of  words  be  given,  and  damages  be  found  thereon,  the  judgment 
shall  not  be  arrested.    Lloyd  v.  Morris,  WiUes,  443. 

Where  the  defendant  agreed  to  do  and  accept  or  take  many 
things,  and  the  plaintiff  also  agreed  to  do  on  hb  part  certain  acts, 
and  either  party  not  fulfilling  all  and  every  part  was  to  pay  to  the 
other  600/.  thereby  uitled  and  fixed  as  liquidated  damages,  it 
was  held,  that  on  breach  of  the  agreement  by  omission  to  take  an 
assignment  as  specified  in  the  agreement,  the  defendant  was  liable 
to  pay  the  whole  500/.  and  that  it  was  not  a  mere  penalty  to  cover 
such  damages  as  might  be  actually  incurred.  Reiley  v*  Jones, 
1  Bing.  302. 

Where  a  statute  gives  treble  damages,  the  plaintiff  is  entitled  to 
treble  the  sum  found  by  the  jury,  and  treble  co^ts,  and  the  da- 
mages are  not  to  be  calculated  in  the  manner  treble  costa  usuaUy 
are.  Sed  nota,  that  in  that  case  the  damages  were  so  calculated 
aud  allowed.     1  CAtY.  R.  137.  141  (a). 

In  a  penal  action  the  damages  should  be  assessed  on  the  proper 
count,  for  it  appears  by  a  late  determination,  that  if  the  jury  nnd 
a  verdict  for  the  plaintiff  with  one  penalty  generally,  and  the  plain- 
tiff apply  it  to  one  count,  he  cannot  afterwards  apply  it  to  another. 
Holloway,  q.  f .  v.  Bennett,  3  T.  R,  448.  In  Sakton  v.  Norton, 
SBurr.  1235,  indeed,  semble  a  contrary  (^trine;  bnt  no  al- 
lusion to  this  case  appears  in  the  decbion,  3  T,K.  above  cited. 

Where  the  cause  of  action  against  many  defendants  is  intregal, 
a  verdict  obtained  by  one  will  defeat  the  plaintiff's  remedy  against 
any ;  or,  agreeably  to  the  following  case,  where  it  was  said,  that  if 
assunnmi  h  brought  against  two,  and  one  lets  judgment  go  by 
default,  and  the  other  pleads  to  issue,  and  has  a  verdict  upon  the 
merits,  the  plaintiff  shall  be  barred  as  to  {obtaining  damages 
against)  the  other.     Per  BuUer,  J.  Anon.  1  Sir.  6l0,  n. 

So,  it  may  be  gathered  from  the  cases  cited,  that  in  trespass,  &c. 
and  judgment  by  default  against  one  defendant,  but  the  plain- 
tiff fail  against  (he  other  on  the  general  merits,  he  fails  against  both. 


DAMAGES;  Casks. 


421 


Briggs  V.  Greenfield,  1  Sir.  610 ;  but  if  die  plaintiff  opij  fail  by 
reason  of  some  plea  operating  in  discharge  of  the  particular  de- 
fendant, the  judgment  obtained  against  the  defaulters  is  good. 
Jones  V.  Harris,  2  Str.  1 108 ;  and  it  seems  by  latter  decisions  that  Where  different 
the   jury   cannot  assess    diffsrent   d^rees   of  damages   against  <legree8  of  da- 
different  defendants,   all  found  guUty  of  the  trespass ;   but  the  ^^ly^""^  ^ 
damages  must  be  whole,  though  against  some  of  many.    Mit- 
chell r.  Milbank,  6  T.  £•   199*    A  different  practice  once  pre- 
vailed. Lane  v.  Santeloe,  1  Sir.  79i  contra,  who  join  in  plead- 
ing ;  but  the  jury  may  acquit  some,  and  find  others  guilty,  and 
assess    damages    against   the  guilty.    Sir  John  Heydon's  Case, 
1 1  Co.  5 ;  and  it  may  be  remarked  that  though  in  astumpgit  he 
may,  yet  in  tort,  if  such  damages  be  levied  on  one  of  the  defend* 
ants  only,  he  cannot  recover  against  the  others.    Merry  weather  v. 
Nixam,  8  r.ie.  186.* 

The  jury  may  give  damages  in  trespass,  although  it  be  alleged 
to  have  been  committed  under  a  false  charge;  the  objection  taken 
was,  that  matters  of  trespass  and  of  slander  were  mixed,  and  that 
the  damages  seemed  to  have  been  given  rather  for  the  slander  than 
the  trespass ;  but  the  court  said  the  trespass  was  the  substantive 
chaige  and  not  the  slander,  which  was  ooty  matter  of  aggravation. 
See  Bracegirdle  v.  Orfoixl,  2M.ifS.77. 

Where  cbnu^s  may  be  remitted  by  the  plaintffs,  each  case  must  Where  dupigea 
depend  upon  its  own  circumstances ;  but  as  a  general  rule  it  ap-  remitted, 
pears  that  where  some  defendants  have  pleaded,  and  others  have 
suffered  judgment  by  default,  and  different  damages  shaU  have 
been  found  by  the  juries  on  the  trial,  and  on  the  writ  of  inquiry 
against  each,  the  phuntiff  shall  be  at  liberty  to  remit  the  lesser,  and 
take  judgment  against  aU  the  defendants  for  the  greater  damages : 
hut  taking  damues  for  the  whole  several  damages  would  make  joanieiit  yitf. 
the  judgment  bad  in  point  of  law.    Sabin  v.  Long^  1  fVilt*  30*  atedbytaking 
See  also  1  Saund.  285.  notes  5  &  6. ;  £86.  n.  la  ^^  ••▼ere* 

Where  damages  are  omitted  to  be  found  by  the^principal  jury,  wiiere^aniftsea 
the  omission  may  be  supplied  in  some  cases  by  a  writ  of  inquiry,  omitted  to  be 
See  title  iNgutRY,  iVrit  of  Inquiry.  found. 

As  to  damages  assessed,  where  one  party  has  pleaded  to  issue, 
and  the  other  Imis  demurred  ;  see  title  Continobnt  Damages. 

Upon  a  contract  to  replace  stock  and  pay  dividends  in  the  mean  what  amy 


time,  though  the  jury,  give  damages  for  the  value  of  the  stock  and  **^*^  Increase 

01  danwses* 


*  How  fkf  the  praclico  adopted  in 
the  case  of  Lane  v.  Santeloe  may  be 
iQore  or  leas  pbjectiooable  than  the  later 
and  present  practice,  cannot  be  pro-, 
perly  here  dbcassed ;  but  it  may  seem 
that  a  recompence  for  a  civil  injury 
shonid  be  derived  from  the  really 
offending  party.  Of  six  defendants  in 
aa  action  oi  trespass,  6ve  nuiy  be 
loaUe  defendants,  and  such  is  the  prac- 
tice to  prevent  their  being  witnesses 
for  each  other,  or  for  sach  party;  or 
tbey  may  have  very  little  Indeed  con- 
tributed, or  each  in  a  degree  more  or 
less,  to  effect  the  injury.  By  all  being 
nnule  defendants  they  are  .deprived  of 
the  evidence  of  one  another,  as  to  their 
Utile  comparative   guilt;  yet   as  the 


practice  now  is»  the  whole  measore  of 
recompense  to  the  party  tiuored  nay 
be  derived  at  the  hand  of  the  least 
guilty  of  the  six,  while  from  the  in- 
ability of  the  person  npon  whom  the 
damages  shall  be  levied  to  recover  any 
proportion  of  them  against  his  eo-de- 
fendants,  the  real  instigator  of  the  mis- 
chief may  wholly  escape  all  legal  re- 
sponsibility. 

According  to  Wabh  v.  Bishop,  Ct: 
Car,  i59,  if  the  defendants  sever  in 
pleading,  and  both  issues  be  found  for 
the  plaintiff,  he  may  enter  a  nolU  prose- 
rin as  to  one,  and  levy  on  the  other;, 
tills  is  also  giving  the  plaintiff  power 
to  punish  the  least  for  the  injury  eo^ 
mitted  by  the  most  guilt]^. 
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DAMAGES;  Casks.    DAKREIN  PRESENTMENT. 

Ihe  amount  of  tbe  dviriends,  yet  upon  dfinmiiice  in  error  of  the 
judgment,  the  measure  of  ihe  increase  is  not  the  further  drndends 
that  nay  have  accrued*  birt  interest  on  the  danaifes  given  as  the 
talue  of  the  capital  stock.     Dwyer  v.  Gurry,  7  2'aunt.  14. 

In  case  against  the  sheriff,  where,  in  stating  the  substance  of  a 
writ  of  ^fieri  facias^  tbe  count  alleged  that  die  sheriff  was  com- 
manded to  levy  80ff.  awarded  to  J.  C.  for  his  daanages  sustained  bj 
occasion  of  the  detaining  the  debt ;  that  fact  is  proved  by  prbduc- 
-  ing  the  writ  which  staled  that  the  80f.  were  awatded  to>  J.  C. 
for  bis  damaga<i  sustained  as  well  by  reason  of  detaining  die  debt, 
.  as  for  his  costs,  &c.  for  costs  are  in  l^;al  sense  iochided  itt  the 
word  '<  damages/'    Phillips  v.  Bacon,  9  Bad,  198. 

If  the  buyer  of  a  horse  with  warranty,  and  being  sued  thereon  4>y 
his  vendee,  offer  the  defence  to  his  vendor,  who  gives  no  diiec- 
tions  as  to  the  action,  the  plaintiff  defending  that  action  is  entitled 
'  to  recover  the  costs  thereof  from  hts  vendor,  as  part  of  tbe  da* 
Biages  occasioned  by  his  breach  of  warranty.  Lewb  r.  Peake, 
7  Taunt.  153. 

Where  damages  and  costs  were  tendered  after  action  commenGod, 
they  may  on  motion  be  paid  into  court  before  plea  pleaded ;  and 
the  plaintiff,  if  he  accept  tbe  same,  shall  pay  all  costs  from  the  tine 
of  the  tender ;  if  the  plaintiff  refuse  to  accept  the  same^  the  siun 
tendered  will  be  struck  out  of  the  declaration.  Roberta  o.  Lam- 
bert, 2  TauMt.  £83.'  See  Zeeven  v.  Cowell,  ib>  203^  where  it 
Uras  also  ruled,  that  if  after  action  coaamenced  and  before  declara- 
tion, the  defendant  offer  to  pay  tbe  debt  and  coats,  and  the  plaintiff 
refuse  to  receive  them,  tlie  court  will  permit  tbe  defendaui  tp  pay 
mto  court  the  debt  and  the  costs  up  to  the  tinse  of  bis  offer  only, 
•  and  tlie  plaintiff  will  be  compelled  to  pay  the  coals  of  the  ap- 
plication, and  all  costs  in  the  action  subaequent  to  the,  ofiisr.  See 
contra,  Barmester  v.  Hilch,  \SEasi,  551.  And,  indeed,  bQW- 
ever  reprehensible  such  practice  may  be,  tbe  courts  do  not  appear 
to  be  disposed  virtually  to  dispense  with  the  necessity  of  tender,  or 
•payment  of  money  into  court  before  action,  which  they  wotild  do 
should  they  give  full  effect  to  the  case.  ,2  Taunt.  203.  cited 
above.  But  if  a  plaintiff,  for  the  sake  of  costs,  deliver  a  declara- 
tion, and  afterwards  accept  from  the  defendant  a  sum  which  was 
offered  to  him  before  declaration,  he  shall  have  costs,  only  up  to 
the  time  of  the  plaintiff's  first  offer*  Sawbridge  v.  CoaweIl> 
4  Taunt.  255. 

See  titles  Ejbctmb^t.  Rule  to  Compute*  Vebjiict. 
Wabkanty. 

As  to  damages  further,  see  the  particular  title  under  wiiich  the 
4|«estu>n  may  occur. 

DARREIN  PRESENTMENT. 

This  writ  issues  at  the  instance  of  the  heir  to  the  patron,  di- 
rected to  the  sheriff  to  inquire  by  an  assize  or  jury  who  made  Ae 
last  presentment  to  a  benefice,  to  which  a  stranger  has  presented ; 
and  th^t  assize  is  bystati  fVesiminsier  2,  provided  it  be  found 
against  bim,  enabled  to  give  damages  against  the  stranger. 

The  remedial  benefit  of  this  writ  being  confined  to  the  patron 
and  his  heirs,  has  given  way  to  that  of  quare  imptdit.  See,  there- 
fore, title  QuABE  Impedit. 
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DATE.    lodoraeinent  of  date  of  proceM.    See  titte  Process. 

DAY  IN  BANK.     A  phrase  in  practice^  signifying  the  day  when  what,  inprac- 
wrils  shall  be  returned,  or  when  the  party  shall  appear  upon  the  tice, 
writ  served. 

In  pleading,  the  day  of  nisi  prius,  and  the  day  in  bank,  are  one  In  pleading, 
day ;  and  after  issue  found  for  the  plaintiff  at  the  nisi  prius,  if  a 
day  be  given  in  bank,  and  the  defendant  make  default,  judgment 
shall  be  given  against  him,  2  Danv.  Ab*  47 ?•     Day  in  banc,  or 
dies  in  banco^  seems  properly  to  be  applicable  to  the  stated  return  ' 
days  in  the  court  of  Common  Bench.    See  3  Comm*  277* 

DAY-RULE  or  DAY-WRIT. 

A  rule  or  order  of  the  court  by  which  a  prisoner  on  civil  pro-  what*  ' 

cess,  and  not  committed,  is  enabled^  in  term  time,  to  go  out  of 
the  prison,  and  its  rules,  or  bounds ;  and  it  covers  when  made,  by 
relation  back,  the  liberation  of  a  prisoner  who  had  signed  the 
petition,  but  had  gone  out  of  the  prison  before  the  sitting  of  the 
court  on  the  same  day,  though  the  marshal  were  sued  for  the 
escape  before  the  sitting  of  the  court.    Field  v.  Jones,  9  East^ 

151.  ... 

Three  descriptions  of  rules,  by  which  a  prisoner  is  enabled  to 
.    quit,  for  more  or  less  time,  the  prison,  are  obtainable:  1.  The 
day  rule;  £.  The  term  rule.     See  title  Tbrm  Rule.    3.  The 
rules.    See  title  Rules. 

PRACTICAL  DIRECTIONS. 

Tke  dmy  ruh  is  Maisted  on  petition  to  the  cowrtf  signed  by  the  pri- 
eoner,  praying  that  day^rules  may  be  alhwed  him  for  the  purposes 
expressed  therein.  R>  C?.  H.  71  45  G.  III.  removes  the  restrictions  that 
were  imposed  on  the  grantina  day-rules  by  former  rules  K.  B.  ;  but  it  is, 
to  be  fully  understood  that  the  prisoner  is  to  return  into  proper  custody 
before  nine  in  the  evening  ofevay  day  in  K^  B. ;  before  eleven,  C  P. 

To  obtain  a  day-rule  the  prisoner  applies  to  the  clerh  of  the  papers  at 
the  prison ;  the  names  of  sureties  are  given  him,  and  they,  together  witk  « 

the  prisoner,  execute  a  bond  to  the  marshal  of  JS[,  B,  or  to  the  warden 
of  C,P.  as  in  tlie  ease  of  giving  these  officers  security,  on  application 
for  leave  to  reside  within  the  rules  of  the  prison;  pay  for  the  bond,  C,  P. 
if  under  £500,  47s.  M.  including  the  duty ;  if  the  debt  exceed  £&00, 
an  additional  charge  is-  made,  I  believe  in  K*  B.  the  charge  is  iome^ 
what  more',  each  rule  is  4s.  8d.  except  those  for  the  first  and  last  days 
4if  term,  which  stre  Ss.  each. 

If  the  appUcant  already  reside  within  the  rules,  but  is  desirous  of 
leaving  them  for  a  day  or  more  in  term,  new  or  other  security  than  that 
already  given,  on  a  grant  of  the  rules,  is,  I  believe,  required. 

FORMS. 

To  tlie  right  honourable  sir  Charles  Abbott,  knight,  and  the  ifo.X...» 
rest  of  the  jodges  of  his  majesty's  court  of  King's  Bench,  The  form  df  the 
Westminster.  petition  to  the 

The  humble  peation   of (if  many  require  the  day^rule,  conrt  for  Uic  day- 

say  **  sc^^al  prisoners,^')  in  actual  custody  of  the  marshal  of  this  '°  ^* 
court,  whose  name  (names)  is  (are)   hereunto  subscribed,  sheweth 
tUat  your  said    petitioner  (petitioners)  having  this  day  occastop.  tp> 
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Where  debt  lies 
genenlly. 


Llet  agatnat  a 
■heriff  for  u 


treat  with  his  (ikehr)  several  creditors,  advise  with  bis  (lileir>oo«Dielt 
and  follow  his  (their)  several  suits  at  law,  in  order  to  his  (Iftetr)  dis- 
charge, humbly  prays  (pray)  that  he  (tkey)  mayhave  leafe  U>  go  out 
of  the  prison  this  day  for  the  purposes  aforesaid,  andNto  return  sgain 
the  same  day. 

And  your  petitioner  (  peiUianen)  shall  e? er  pray,  &c* 

(Signed)         

(The  day  of  the  term  when,  ruie  applied  fir.) 
JEngiamd,    Upon  reading  the  petition  of (aid  otkm)  pri- 
soner (priionen)  in  the  custody  of  the  marshal  of  the  Marsbalsea  of 
this  court,  this  day  presented  to  this  court,  diereby  praying  that  the 

said might  have  leave  to  go  out  of  the  said  prison  for  tiie 

purposes  in  the  said  petition  set  forth,  it  is  ordbred  that  the  said 

have  leave  to  go  out  of  the  said  prison,  he  retunung  again 

into  the  custody  of  the  said  marshal  on  this  day. 

By  the  court. 

DEATH.  Where  one  of  several  plaintiffs  or  defendants  dies  after 
issuing  of  the  writ,  and  before  declaration,  the  commencement 
should  suggest  such  death,  stat.  8  &  9  fF.  III.  c.  1 K  «.  7.  Farr  v. 
Dunn,  1  Burr.  368. 

See  titles  Abatement  of  the  Suit  by  Death,  t^c.  ante,  page  5. 
Demise,  Demise  of  the  King.  Judgment.  Wab&ant  or 
AttorneYj  post,  &c.  8cc. 

DE  BENE  ESSE.  A  technical  phrase  appKed  to  certain  pro- 
ceedings,  which  are  deemed  to  be  well  done  for  the  present,  or 
until  an  exception  or  other  voidance ;  thus  the  meaning  appears  to 
be  "  conditionally,"  and  in  that  meaning  is  the  phrase  usually  sc* 
cepted.  Thus  a  declaration  is  filed  or  delivered,  special  bail  put 
jn,  witnesses  examined,  &c.  de  bene  esse,  or  conditionally ;  good 
for  the  present.  See  title  Declaration. 

DEBT,  Jction  of  Debt. 

Lies  where  a  sum  of  money  is  ascertained  by  agreement,  as 
by  bond  for  the  payment  of  money  by  a  bill  or  note  ;  see  howeter 
exception  as  to  acceptor,  post;  by  a  special  bai^ain;  or  where 
rent  is  reserved  on  a  lease;  where  the  quantum  is  fixed  and  spe- 
cific, and  does  not  depend  on  any  subsequent  valuation  to  settle  it: 
or  on  award,  where  money  is  only  awarded;  but  the  whole  money 
must  be  due  at  the  time  of  bringing  the  action;  and  where  the 
award  is  for  money  only,  it  seems  better  to  declare  on  that,  than 
on  the  bond,  in  order  to  avoid  the  delay  and  expence  of  suggesting 
breaches  under  the  statute  of  fF.  III.  which  is  necessary  when  the 
action  is  on  the  bond,  if  the  defendant  suffer  judgment  by  default. 
Welch  t>.  Ireland,  dEast,  613. 

It  is  well  brought  against  sheriffs  for  an  escape,  because  the  sum 
to  be  recovered  from  the  sheriff  is  measured  by  that  for  which  the 
party  was  charged  in  custody.  This  remedy  is  given  by  statute, 
and  lies  only  where  the  escape  is  after  execution.  If  the  escape 
be  before,  the  remedy  is  case,  2  Inst,  282,  and  it  is  material  to 
observe,  that  in  this  action  against  the  sheriff  the  statute  of  limit- 
ations does  not  apply,  2  Sautid.  67.  u.  10,  which  cites  1  Smmd* 
37  8c  38.  n.  2.  Jones  v.  Pope. 
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It  lies  on  records  as  on  judgment  in  foreign  or  other  courts,  re-  Wbere  it  otiier- 
cognizances^  8cc.  and  on  penal  statutes,  at  the  instance  of  the  ^iMlies. 
party  grieved,  or  by  common  informers*    In  all  these  cases' the 
sum  to  be  recovered  is  specified. 

It  is  also  a  rule  that  whenever  indebitahis  assumpsii  will  lie,  debt 
will  also  lie. 

The  proceedings  in  an  action  of  debt  are  summary :  it  is  true  The  prooeediagi 
that  there  is  no  interlocutory  judgment  as  in  assumpsit,  and  bail  in  debti 
must  also-  in  some  cases,  such  as  for  rent,  or  on  a  money  bond,  or 
on  a  written  contract  for  a  sum  certain,  be  given  in  error,  though 
the  judgment  be  on  nil  dicei,  or  on  demurrer.  Tries  o.  Bridgman, 
%East,  339.  It  might  seem,  therefore,  that  whenever  the  de» 
mand  is  liquidated,  Uiis  form  of  action  may  be  advantageously 
adopted. 

But  where  the  damages  remain  to  be  ascertained,  as  where  they 
are  contingent,  as  in  the  case  of  indemnity;  or  where  debt  is 
brought  on  bond  for  the  performance  of  covenants,  breaches  must 
be  assigned  under  stat.  Q  tc9  IV,  III.  c.  11.  See  title  Brbachbs. 

And  where  debt  is  brought  on  a  judgment,  for  a  sum  of  a  Where  bnraght 
certain  limited  amount,  the  party  should  be  aware  that  by  the  on  a  Judgment, 
provisions  of  the  local  acts,  mentioned  under  title  Costs,  he  will 
be  allowed  to  recover  no  more  costs'  than  damages.     Foott  v« 
Coare,  2  B.tf  P,  558.    And  as  to  costs  in  actions  on  judgments, 
see  title  Costs,  page  384,  ante. 

In  Coore  v.  Kenedy,  3  Etp,  Ca,  Ni,  Pri.  in  an  action  in  K.  B. 
on  a  judgment  in  the  I^n«lon  Court  of  Conscience,  it  was  held 
necessary  to  prove  that  at  the  time  the  judgment  was  obtamed,  the 
defendant  was  resident  within  its  jurisdiction. 

Formerly,  great  objection  jusdy  lay  to  the  action  of  debt  being  Fomwr  olueo* 
adopted  unless  of  necessity,  and  in  specific  cases ;  first,  by  reason  ^^»** 
that  in  this  action,  where  not  on  specialty,  the  defendant  may,  even 
at  this  day,  except  in  the  Exchequer,  wage  his  law,  or  where  the 
creditor  is  become  so  by  legal  necessity  against  a  gaoler ;  secondly, 
it  was  the  practice  to  consider  that  only  the  precise  sum  demanded 
was  recoverable ;  the  plaintiff  being  therefore  so  strictly  held,  was 
the  less  desirous  of  aiming  at  the  advantages  proposed  by  this 
form  of  action;  but  this  last  reason  is  no  longer  in  force,  for  it  has 
been  decided  that  less  than  the  sum  demanded  may  be  recovered, 
Aylett  V.  Lowe,  2  Bl.  R.  \22\.  Walker  v.  Witter,  Doug.  6. 
Lord  r.  Houston,  1 1  Ea9t,  62.  but  it  must  be  understood  that 
there  be  no  variance  in  the  description  of  a  written  instrument  or 
deed,  1  Savmd.  288.  n.  1. 

As  to  wager  of  law,  **  it  is  not  quite  out  of  use,  though  still  it  is 
not  out  of  force/'  The  earlier  editions  of  The  Commentaries 
must  be  read  with  caution,  where  it  is  said  that,  **  this  action  is  the 
shortest  and  surest  remedy,**  but  that  "  indeed  actions  of  debt  are 
now  seldom  brought,  except  upon  special  contract  under  seal, 
wherein  the  sum  due  is  clearly  and  precisely  expressed ;  for  in  case 
of  such  an  action  upon  a  simple  contract,  the  plaintiff  labours 
under  two  diflicolties,''  3  Coram.  155.  the  difficulties  are  those 
above  stated.  One  of  these  difiiculties  is  wholly  removed  by  the 
later  decisions  mentioned,  and  the  other  is  admitted  by  the  veiy 
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learned  commentator  hknself  to  be  Qbiglete  in  use^  to  be  indeed 
law ;  but  not  to  be  practice,  3  Comm.  348.  Yet  wager  of  law 
IS  talked  of  at  least,  for  in  27.  4  G.  iV.  K.  B.  was  moved  to 
appoint  or  limit  the  number  of  compui:gators;  but  the  court  de- 
clined to  interfere,  altbongh  a  passage  from  the  old  book,  entitled, 
*^  Termes  de  Ley*'  was  much  pressed  upon  them ;  and  abo  some 
more  modem  notices.    See  title  Wagkr  ot  Law. 

It  is  kid  down  that  debt  will  not  lie  against  an  acceptor  of  a 
bin  of  exchange.  Hard's  case,  1  Salk.  23,  nor  for  a  wager, 
Ld,  Raym.  69*  An  ingenious  ejditor  has  suggested  a  guarCy  whether 
debt  would  not  now  lie  against  an  acceptor ;  but  Lord  Eldon,  C.J. 
in  Bishop  v.  Young,  the  case,  referred  to,  did  not  seem  to  doubt 
Hard's  case,  2  Camp.  N.  P.  £.  l87*  n.  And  I  have  often  4^wo  in 
debt  against  acceptor  and  never  heard  of  any  objection  being  m«de. 
It  is  quite  untenable  as  against  a  drawer  or  indorser  at  the  suit  of  a 
plaintiff  acceding  to  the  bill  subsequently  to  the  original  parties. 

And  it  may  be  brought  by  the  payee  against  the  maker  of  a  pro-^ 
missory  note,  but  such  note  must  by  its  tenor,  appear  to  be  given  for 
a  consideration,  as  for  value  received.  Bishop  r.Yoiuig,  9,  B.ls  P. 
78.  and  in  Rudden  r.  Price^  1  JEf,  BL  547,  it  was  determined  that 
debt  will  not  lie  on  a  promissory  pote  payable  by  instalmenlSy  till 
the  last  day  of  payment  be  past. 

In  common  cases  between  the  original  parties,  the  declaration 
states  that  the  defendant  debet  et  detimt,  "  owes  to  and  detains  ilie 
debt  from  the  phintiff;"  but  where  the  parlies  sue  or  are  sued 
as  executor,  or  administrator,  it  is  usual  to  say  detinet,  ''  detains,*' 
only.  ^    ^      ^ 

This,  it  will  be  obvious^  is  where  the  debt  itself  was  contracted 
between  the  parties,  of  whom  the  executor  or  administrator  may 
be  representative;  but  where  executor  or  administrator  sella  the 
goods  of  his  testator  or  intestate,  or  where  the  wrong  is  done  in 
his  own  name,,  he  shall  sue  in  the  debet  as  well  as  in  the  deiinet, 
iRol.Jbr.  G02,  633. 

But  this  reasoning  does  not  apply  to  the  case  of  baron  and  feme, 
sued  for  a  debt  contracted  by  the  feme  before  marriage ;  for  .the 
baxon  having  the  disposal  of  all  the  feme's  goods.  Sec.  to  his  awn 
use,  the  action  must  be  in  the  detinet  as  well  as  m  the  debet.  The 
distinction  seems  to  arise  from  the  executor  having  the  disposal  of 
the  goods,  &c.  to  die  use  of  another.  Walcot  and  PowelVa  case, 
3  Leon.  206. 

To  proceed  in  debt  as  in  account,  that  is,  by  cama$  to  anest,  &c- 
is  aBowed  by  stat.  26  E.  HI.  c.  17-  See  titles  Ac  £tiam.  Af- 
1^1  DAVIT  OF  Debt,  JPonits,  ante. 

As  the  process  in  debt  is  by  original  writ»  the  declaration  sliould 
commence  by  stating,  that  the  defendant  was  summoned  to  answer; 
but  an  omission  of  the  word  **  summoned,"  though  informal,  is 
not  demurrable,  by  reason  that  oyer  of  an  original  writ  cannot  now 
behad,  1  iSai/«(2.  318.  (3.)  . 

The  venue  in  the  action  of  debt  is  sometimes  tcansitory  and 
sometimes  local.  It  is  locftl  where  the  action  is  founded  on  privity 
of  estate ;  and  transitory  where  founded  on  privity  of  contract,. 
1  Saund.  8.  (2).  It  is  a  general  rule  that  in  penal  actions 
the  venue  must  be  laid  in  the  county  where  the  supposed  offenct' 
was  commited. 
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Nor  «aii  the  veove  in  general  be  changed ;  but  tinder  special 
circDBisfancet  it  may.  Hodinott  v.  Cox,  8  East,  268.  See  title 
Vbnvb. 

There  are  some  nice  distinctions ;  as  where  an  execntor  of  a  lessee 
is  sued  upon  the  privity  of  estate,  &c.  but  these,  as  well  as  bdeed 
many  of  the  observations  already  introduced,  properly  belong  to 
,  pleadiifg  rather  than  lo  practice. 

In  a  declaration  in  debt  in  C.  P^  it  is  unnecessary  to  refer  to  die 

chumm  f regit  of  the  writ^  and  an  averment  in  snch  declaration 

under  a  Viddicet,  that  that  conrt  was  sitting  on  a  day  in  vacation 

;  maybe  treated  as  surplusage.    Luckett  v.  Pluromer,  ^B.i^B, 

659. 

But  as  in  debt,  the  count  states  that  defendant  undertook  and 
agreed,  not  undertook  and  promised,  which  is  the  form  in  assunip- 
ait,  and  therefore  counts  in  one  cannot  be  joined  in  one  decla- 
ration.   Brill  17.  Neele;  1  Chit,  R.  619- 

At  ta  debt  on  bond,  see  tide  Limitations  of  Actions, 
Table  of  Limitations  of  Actions. 

The  plea  to  an  action  of  debt  is,  to  a  deed,  non  est  factum ;  to  Ab  to  tbe  pica; 
a  debt  on  simple  contract,  non  debet;  to  debt  for  rent,  not  by 
fiil  debet ;  Hard.  SSfi  ;  fion  demisit,  he  did  not  demise,  nothing  in 
arrear,   or  that  he  never  entered;    to  debt  on  record,  tru/  tiel 
reeofd.        •        ' 

In  debt  upon  die  statute  for  not  setting  out  tithes,  not  guilty  or 
rtitd^bet,  are  good  pleas.  Johns  v.  Came,  Cro.  Eliz.  621.  Cop- 
pin  V.  Carter,  1  T.  R.  462. 

One  of  the  advantages  attending  the  bringing  debt  on  simple 
contract,  is,  the  saving  of  time  and  expence,  by  its  being  unneces- 
sary to  execute  a  M'rit  of  inquiry ;  but  semble,  that  in  debt  on 
simple  contract,  this  writ  is  qot  always  unnecessary;  as  in  debt 
'for  the  value  of  foreign  money,  and  other  cases  in  which  a 
judgment  by  default  is  an  admission  of  the  contract  in  tbe  declara- 
tion, but  not  of  the  exact  sum  mentioned  in  it.  Brill  v.  Neele, 
1  CAiMe.  619,  620.  n. 

In  debt  for  use  and  occupation  after  judgment  by  default, 
semble,  that  a  writ  of  inquiry  is  necessary  before  signing  linal 
judgment.    Arden  f .  Connelf,  5  B.  If  A.  885. 

llie  judgment  in  debt  is,  that  the  plaintiff  recover  his  debt,  to-  Astothejadg* 
gether  with    his  damages  and    costs.     See    title   JudgmenTi  q^eot. 
Forms. 

See  titles  Bond.    Bbbaches.    Declabation,  Forms. 

DECEIT  or  DISCEIT,  Action  of  Deceit  or  Disceit. 

This  ancient  form  of  action  for  deceit  or  injury,  is  superseded  by 
the  action  on  the  case,  or,  which  is  the  same  thing,  in  tort,  for 
damages  for  the  deceit.  In  the  particular  case  of  a  lord  of  manor, 
whether  ancient  demesne  or  not,  where  a  fine  or  recovery  had  been 
bad-  in 'the  Icing's  court  of  lands  lying  within  his  jurisdiction,  which 
hnds'wbuld  be  thereby  turned  into  frank  free;  the  lord,  for  such 
wrong,  seems  to  have  no  other  remedy  than'  by  ti^rit  or  action  of 
deceit  or  disceit,-3  Coumk.  165. 

To  iflfrodoce  abstruse  Or  ttcondite  leanning  into  a  work  pro- 
fessing gen^raHy  to  be  pt^ctical,  though  on  a  practical  head,  would 
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be  somewhat  out  of  pkce ;  and  the  more  especially  so,  «8  a  book 
of  this  descriptioDi  and  indeed  any  compilation  of  the  present  day 
cannot  be  deemed  authority  in  any  proceeding  requiring  minute  in- 
vestigation of  numerous  authorities,  not  only  as  to  the  practice  but 
as  to  the  law,  and  as  to  both  the  most  scrupulous  accuracy. 

On  this  particular  head,  neither  the  law  nor  the  precedents  fie 
on  the  surface;  but  the  cases  of  the  Countee  de  Plymouth  v. 
Samuel  James,  and  al.  1  Lutw.  71  !•  and  of  Humfiy  r.  Bathurst, 
id.  740-9^  contain  both;  and  even  the  learned  reporter,  as  to  writ 
of  disceit  in  the  case  reported,  seems  to  complain  of  the  paudty 
of  precedents ;  he  says  ''  nejeo  poy  trover  ascun  president  en  tout9 
mes  livers  d^entries,  ^c.  forsque  trois^"  to  which  he  refers. 

Other  cases  are  reported.  Z^uch  v.  Thompson,  3  Lev.  415. 
1  Ld.  Raym.  177*  S.  C.  Rex  v.  Seijeant  Mead,  and  al.  ft  Wiis. 
17.  In  an  action  on  the  case  in  the  nature  of  a  deceit,  to  reverse 
a  recovery,  it  was  held  that  all  the  parties  to  the  recovery  must  bo 
before  the  court.    See  The  King  v.  Hadlow,  £  BL  R.  1 170. 

DECLARATION. 
ViMt.  The  declaration  is  a  complaint  exhibited  in  writing,  in  a  court  of 

justice ;  or  it  may  be  termed  a  written  specification  of  a  cause  of 
action^  The  first  ezpliiiiation,  though  it  he  strictly  in  conformity 
with  the  older  pleadings,  is  offered  with  deference.  It  is  alqo 
c41ed  a  count ;  more  anciently  it  was  called  the  tale,  afterwasda 
vapratio ;  bpth  terms  ^lear\y  referable  to  that  period  of  our  jiiria* 
prudence  when  the  pleadings  were  oral. 

!Pns  head  may  be  usefuUy  treated  under  thefoJhwing  sections : 

L  Practical  pomts,  common  to  the  form  of  dedaiation,  geae^ 

rally. 
II.  Practical  points  distinguishing  the  form  of  the  declaratioo  in 
each  court. 

III.  Cases  as  ^o  time  for  declaring,  K.  B. 

IV.  Cases  as  to  delivering  and  filing  decbration,  K.  EL 
V.  Pmctical  Directions,  K.  B. 

VI,  Forms,  K.  J8. 

VII.  Cases  as  to  time  for  declaring,  C.  P. 
VII I.  Cases  as  to  delivering  and  filing  decUiratioQ,  C.  P« 
IX.  Practical  Directions,  C.  P. 
X.  Forms,  C.  P. 
X\.  general  Forms. 

I.  PbACTICAL  JP0INTS>  COMMON   TO   THE  FoBM  OF   DjBCVA- 

BATION    OENEBALLT. 

In  mentioning  these  a  distinction  presents  itself,,  namely,  those 
points  which  relate  to  the  declaration  geoeraliy,  and  those  which 
relate  to  its  formal  and  office  regulation. 

The  first  mentioned  pobts  properly  concern  the  pleader ;  but  a 

general  knowledge  of  the  formal  poinU  of  the  declaration  ia  as 

important  to  the  attorney  as  to  the  pleader ;  and  many  of  these  I 

shall,  therefore,  endeavour  concisely  to  iUustr^t^fS. 

Haw  plaintiir  When  the  defendant  is  in  court,  the  plaintiff  may  declare  m  what- 

may  declare.  ^^^^  foj^,  ^{  ,^.j|^„  ^  ui^mje  of  bis  true  iq[ttry  nay  require  i  Imf, 
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by  holding  the  deCmdimi  t6  bail  <m  a  special  ac  etiam^  or  by  havlag 
adopted  a  particular  description  of  process,  he  binds  himself  so  to 
declare.  And  where  two  or  more  defeodants  are  held  to  bail  jointly, 
on  a  promissory  note,  he  cannot  declare  against  them  separately, 
though  the  note  be  also  joint  and  separate.  Lewin,  Executor^  v. 
Smith,  4  Ea$i,  589«  See  also  Moss  v.  Birch,  5  T.  R.  79.2.  and  the 
cases  there  cited.  Chapman  v.  Eland,  2  N.  R*  82.  Thompson  v. 
Cottee,  1  Af .  4r  ^*  ^^*  'I^e  declaration  may  not  vary  firom  the  pro- 
cess where  the  nature  of  the  demand  may  be  varied.  Canning  v* 
Davis,  4  Burr.  2417.  See  also  lioyd  v.  Williams,  2  BL  R.  722. 
where,  however,  it  was.  held,  that  if  the  variance  narrowed  the 
plaintiff's  suit,  variance  was  not  fatal. 

The  declaration  must  be  clear,  true,  and  certain ;  it  must  not  Wliat  declaration 
only  establish  a  title  in  the  plaintiff",  bat  must  destroy  the  defend-  »»t  contain, 
ant's,  for  meiior  est  condiiio  possidentis.  Faugh.  5B.  60.  It  must 
also  contain  the  gist,  and  every  thing  that  is  of  the  essence  of  the 
plaintiff's  action,  and  that  seems  properly  to  be  the  essence 
of  the  action,  without  which  the  court  could  have  no  sufficient 
grounds  to  give  judgment ;  and  what  that  is,  is  to  be  determined  in 
every  action,  according  to  its  nature.     Do€t.  PI.  85. 

But  it  may  be  observed,  that  although  the  plaintiff  must  set  forth 
in  his  declaration  every  material  thing,  without  which  he  could  not 
be  entitled  to  bis  action,  yet  herein  the  law  requires  no  greater 
certainty  than  the  nature  of  the  thing  is  capable  of.    Keech  9. 

Knight,  3  Ler.  3 19* 

The.  declaration  must  also  be  traversable;  and,  therefore,  must  Mast  be  tta« 
contain  certain  affirmation ;  for  if  there  be  no  certain  affirmation,  ▼^'»'>^ 
it  will  not  be  cured  after  a  verdict,   because  it  is  a  defect  in 
aubstance. 

In  describing  injuries  done  with  relation  to  things,  in  the  deckra-  lajaries,  how 
tion,  the  law  requires  no  greater  certainty  with  respect  to  them,  than  ^tetcrilied. 
it  does  in  respect  to  things,  to  describe  which  may  be  essential  to 
the  action,  as  above  observed. 

In  all  cases,  where  an  interest  or  estate  commences  upon  condi- 
tion, the  plaintiff  ought  to  shew  it  in  his  declaratbn,  and  aver  the 
performance  of  it;  but  where  the  interest  of  the  estate  passes 
presently,  and  vests  in  the  grantee,  and  is  to  be  defeated  by  condi- 
tion, there  the  plaintiff  may  count  generally,  and  the  condition 
shall  be  pleaded  by  him  who  is  to  take  advantage  of  it,  7  Co.  10. 
IMl.  R^.  418. 

These  positions  or  maxims  might  be  illustrated,  by  particular 
cases,  but  very  slight  reflection  will  shew  them  to  be  well  founded 
on  principles  of  substantial  justice ;  for  the  substantial  rules  of  Rules  of  plead- 
pleading,  according  to  which  declarations  are  to  be  drawn,,  are  iog,liowfoandcd. 
founded  in  strong  sense  and  the  soundest  and  closest  logic,  and 
ao  appear  when  well  understood  and  explained,  I  Burr.  319* 

It  may  be  well  to  mention  the  formal  points  in  their  order  of  oc-  Some  fonnal 
currence  in  the  declaration.  For  preventing  unnecessary  length  of  P^^  ^  <h« 
declarations,  it  has  been  specially  ordered  that  in  aaions  of  cove-  A^toTeDgUi,  ace. 
nant  the  declaration  is  not  to  repeat  more  of  the  deed  than  is  ne- 
cessary for  the  assignment  of  the  breach,  and  not  to  repeat  the 
covenants  in  the  conclusion.     In  actions  of  slander  long  preambles 
are  to  be  forborne,  and  no  more  inducement  than  what  is  necessary 
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for  the  mamtewiace  of  tbs  actiofr;  but  ihIicb  k  re^prines  «  tpetial 
inducement  or  colloquium.  In  actions  upon  general  st^tiiieey  the 
dedaratioo  not  to  repeat  the  stelute^  kat  to  cooclude  **  against  the 
form  of  the  statute  ip  aoch  case  made  and  provided/'  in  actaons'of 
debt  upon  judgments  bad  in  the  courts  at  Westminster,  to  recite 
only  the  judgment ;  but  if  on  a  judgment  had  bjf  or  against  an  ex- 
ecutor or  administrator,  then  the  action  of  debt  upon  that  judg- 
ment to  repeat  the  declaration  and  judgment,  R.  G.  Jtf.  1654. 
s.  13.  In  a  declaration  on  action  founded  on^a  deed,  the  plaintiff 
.  need  not  set  forth  more  than  that  pavt  which  is  netressaiy  lo- entitle 
.  him  to  recover.  Dundas  0.  Lord  Weymonthi  Co9p*  665.  And 
it  will  be  sufficient  to  state  ihe  subslano»aad  legiil  effect  even  of 
such  part  which  is  sbortes,  and  noft  Uabieto  mis^Mcitals^  and  literal 
mistakes.  The  distinction  is  between- that  which  asay  be  rejected 
as  surplusage,  (ivhioh  might  have  been  stnick  oat  on  motion),  and 
what  may  not ;  .where  the  dedaratiott  comaias  matter  foreign  to  the 
cause,  and  wluch  the  master,  on  a  reference  to  him^  would  strike 
out  (irrelevant  covenants-  for  instance)  ibat  will  be  rejected  by  the 
court,  and  need  not  be  proved.  But  if  the  very  ground  of  the  ac- 
tion is  mis-istated,  as  where  the  plaintiff  undertakes  to  recite  part 
of  a  deed,  on  which:  the  action  is  founded,  and  it  is  mis-recited, 
that  will  be  fstal ;  for  then  the  case  declared  upon  is  different  f\r6m 
that  which  is  proved,  and  he  must  recover  secundum  allegata 
.  etpfvia/aaccoiding  to  what  is  alleged  and  what  i»  proved,  .^lis^ 
tow  V.  Wright,  Doug.  .665.  This  case,  and  the  notes  siii^oined, 
contain  a  summary  of  the  principles  applicable  to  die  question  of 
raouisitB  length  or  brevity  of  the  declaration.  ^ 

How  eatitled.       .     ,  The  court,  and  term,  and  occasionally  the  day  m  the  term,  of 

exhibiting  or  filing  the  declaration,  ^  require  attention.  It  must  be 
entitled  always  after  the  cause  of  action  is -stated  to  have  accrued, 
and  should  be  entitled  of  the  term  in  which  the  writ  i»  returnable, 
though  it  be  not  delivered  till  the  following  term,  or  afterwards* 
Smith  V.  MuUer,  3  T.  R.  624.  Topping  v.  Fuge  and  Another, 
1  fllfi^^l^'  341.  or  of  that  of  theappMrance.  Id,  t5.  But  where 
seveial  defendants  appear  [or  put  in  bail  ¥]  in  different  terms,  ihe 
declaration  should  be  eocided  of  the  term  wherein  the  last  appear- 
ance J^or  bail  i]  was  entered  [or  put  in  i].  Stock  v.  Herbert  and  Eytbn, 
1  fVtls.  £42.  It  may  indeed  be  entitled  of  the  term  in  wbicb  it  is 
delivered*  but  it  may  also,  -on  judge's-  order^  be  entitled  of  the 
term  writ  returnable ;  and  this  to  preclude  any  further  claim.  *  S.  C. ; 
but  if  the  cause  of  adBOU'  is  stated  in  the  declaration  to  have  accru- 
ed after,  not  on  the  first  day  of  the  term  in  which  the  ^t  is  return- 
able, the  declaration  nmst  be  entitled  of  a  subsequent  day  in  that 
term,  and  not  of  the  term  generally  i  and  the  reason  of  this  spe- 
.  cial  entitling  is  necessary,  for  otherwise  it  would  appear  that  the  ac- 
tion .was  conunenced  befoie  the  cause  of  action  accrued;  bot  the 
declaration  is  good  if  entitled  generally  of  the  term,  ahbough  the 
action  shall  have  arisen.on  the  first-day  of  the  term.  Pugh  v.  Rb- 
binson,  1  T.  12^  ll6.  for  the  proaiase  and  braadi,  being  lard  bn 
the.  first  day  of  the  term,  may  be  presumed  to  have  been  made  be^ 
fore  the  ddiveiy  of  the  declaration,  and  by  a  reference  to  the  an- 
cient practice  of  deckuing  ore  tenuSf  the  declaration  cannot  be 
supposed  to  have  been  delivered  till  the  sitting  of  the  court  on  that 
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day.    Piigh  77.  Robinsoni  I  !r.  £.  Il6«    See  Dechration  title 
AMBNDMBNTy  Table. 

The  next  important  part  of  tbe  declaration  in  order  to  be  treated  Of  the  venae, 
is  die  venue.  See  title  Or?otnal  Writ,  Practical  Directibns 
on  the  part  of  the  Plaintiffs  K.  B.  VendeI  Indeed,  as  it  is 
said  that  the  venue  in  the  margin  may  help,  bat  cannot  hurt,  the 
mention  of  the  venue  might  have  been  postponed  ;  but  it  is  usual 
to  commence  the  body  of  the  'declaration  with  the  venue, 
and  although  it  need  not  be,  yet,  it  always  is  first  considered. 

ft  may  be  observed,  that  in  C.  P.  where  the  defendant  having  been 
outlawed  in  London,  reverses  his  outlawry  on  due  appearance,  the 
▼enue,  whetfaeir  'local  or  transitory,  it  is  said,  may  be  laid  in  any 
county.  Whitwick  v.  Hovenden,  3  Lev.  245.  Qutsre,  if  the  ac- 
tion properly  belong  to  Loudon  ? 

On  Venue,  somewhat  will  have  appeared,  under  the  title  Debt. 

But  it  is  no  objection  to  a  declaration  that  the  parties 
having  been  once  called  by  their  names  are  afterwards  desig- 
nated by  the  terms  *^  the  said  plaintifP'  and  '^  the  said  defend- 
ant." Davison  v.  Savage,  2  Marsh.  101.  Stephenson  v.  Hunter, 
6  Taunt.  406.  S.  C.  Davison  v.  Savage,  6  Taunt.  121.  S.  P. 

In  K.  B,  the  plaintiff  is  first  named  as  complaining ;  in  C.  P.  '^^  P»tl««- 
the  defendant  is  first  named  as  having  been  attached. 

f  f  the  defendant  appear  by  his  right  name,  the  plaintiff  may  de- 
clare against  him  in  the  name  by  which  he  appears,  stating  that  he 
vras  arrested  or  served  with  process  by  the  other,  for  by  appearing 
the  defendant  admits  himself  to  be  the  person  sued,  and  so  the  va- 
riance is  immaterial.  Green  v.  Robinson,  H.  23  G.  III.  K.  B. 
Boyne  v.  Mills,  M.  25  G.  III.  K.  B.  1  Tidd,  458. 

In  a  subsequent  case  the  proceedings  were  set  aside  where  the 

S'ocess  was  to  answer  the  plamtiff  as  assignees  of  a  bankrupt,  and 
e  declaration  was  in  their  own  right ;  for  the  plaintiff  cannot  de- 
clare against  tbe  defendant  generally  on  process  sued  out  in  a  special 
character.  M^gs  and  Another,  Assignees  of  Cockran,  v.  Ford^ 
E.  25  G.  HL  K.  B.  1  Tidd,  459. 

It  is  required  next  to  state  the  nature  of  the  plea.  But  this  last 
statement  may  be  altogether  omitted  in  the  preamble  to  the  de- 
claration. The  declaration  itself  is  a  description  of  the  cause 
of  action. 

The  next  point  requiring  attention  is  as  to  the  day  of  the  cause  of  Of  laying  the  day. 
action  accruing.    The  importance  or  not  of  this  day  being  truly 
stated,  will  depend  upon  the  nature  of  the  action. 

In  common  assumpsit,  trespass,  assault  and  battery.  Sec.  the  day 
is  immaterial ;  but  on  a  note,  bond,  or  instrument,  the  day  of  the 
date  should  in  general  be  truly  stated ;  but  the  exact  date  of  a  bill  or 
note,  does  not  seem  to  be  iudispensible ;  e.g.  a  bill  or  note  may  not 
be  dated:  or  the  plaintiff  may  be  ignorant  of  the  date ;  in  such  cases, 
the  day  specified  may  be  that  on  which  the  bill  or  note  was  known 
to  him  to  have  been  issued;  but  if  there  be  any  doubt  as  to  the 
date,  the  declaration  may  st^td  that  the  bill  or  note  was  made  on  a 
day ;  but  then,  a  statement  that  it  bore  date  on  that  day  should 
be  omitted. 

The  parts  of  the  declaration  following  these  details  the  cause  The  damages  and 
of  action,  and  it  concludes  widi  alleging  the  plaintiff's  damage,  or  condaaloa. 
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Joinder  of  conntt. 


Striking  out  nn- 
necessary  coonts. 
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that  the  breach  assigned  is  to  the  plaintiff 's  damage  i>f  a  sum 
specified.  This  sum  should  be  laid  sufficiently  large  to  cover  not 
only  any  injury  actually  sustained,  but  also  any  which  a  jury  might 
award.  In  actions  for  criminal  conversation  the  jury  have  some- 
times given  the  whole  damages  laid,  and  probably  would  have  ex- 
ceeded them,  had  they  been  laid  sufficiently  large  in  the  declaration  ; 
but  in  debt  on  bond  the  damage  laid  is  immaterial,  whether  a 
farthing  or  «£  10.  In  both  courts  the  declaration  concludes  with 
stating  that  the  plaintiff  therefore  brings  suit  or  prays  relief,  and  in 
K.  B.  pledges  (nominal  are  added).  In  C.  P.  the  pledges  are  only 
added  in  proceedings  against  attornies. 

An  ambiguous  expression  in  a  declaration  is  cured  by  verdict, 
and  must  afterwards  have  been  taken  to  have  been  used  in  that 
sense  which  would  sustain  the  verdict.  Lord  Huntingtower  v. 
Gardiner,  1 B.  *  C.  997. 

In  Heath's  Maxims  is  contained  a  highly-scholastic  enumeration 
of  the  requisites  of  a  declaration,  and  as  there  defined  it  would 
appear  to  be  a  perfect  syllogism.  And  see  System  of  Pleading, 
page  158. 

What  is  said  above  relates  to  where  the  declaration  contains  one 
count  only ;  but  in  many  actions,  especially  in  assumpsit,  trespass, 
and  slander,  it  is  usual  to  add  one,  or  as  the  occasion  may  require. 

In  an  action  against  the  drawer  of  a  promissory  note  for  instance, 
afWr  the  special  count,  it  is  usual  to  add  what  are  called  the  money 
counts ;  these  are,  a  count  for  money  lent  and  advanced  to  the  de- 
fendant ;  one  for  money  paid  and  laid  out  for  his  use,  one  for  money 
had  and  reoeiveed  by  him  to  the  use  of  the  plaintiff;  one  or  m(»« 
comprehending  the  consideration  for  the  note ;  as  for  gooda^ 
labour,  8cc«  and  lastly,  one  for  money  due  on  account  stated  be- 
tween the  parties. 

As  to  joining  counts  on  causes  of  action  seemingly  different, 
the  rule  appears  to  be  this,  namely,  that  whenever  the  same  plea 
to  such  different  counts  will  be  good,  and  the  judgment  the  same, 
such  counts  may  be  considered  well  joined.  Brown  ip.  Dixon, 
ir.jR.«74. 

Misjoinder  of  counts,  or  what  is  nearly  the  same  thing,  the  mis- 
statement in  the  same  declaration  of  causes  of  action  requiring  di& 
ferent  forms  of  action  is  demurrable,  or  ground  of  arrest  of  judg- 
ment. And  considering  the  general  diffusion  of  pleading  know- 
ledge, from  the  number  of  its  respectable  professors,  cases  of 
this  description  are  not  likely  often  to  occur.  Yet  lately,  where 
assumpsit  and  trover  were  apparently  joined,  and  therefore  the  bad 
count  held  demurrable,  see  Orton  v.  butler,  lD,S^  R.  £8. 

The  declaration  unnecessarily  lengthened,  either  by  numerous 
counts  or  by  recitals,  may,  on  motion,  as  observed  above,  be  referred 
to  the  master  or  prothonotary  for  his  opinion  thereon ;  but  in  K.  B. 
where  time  for  pleading  has  been  obtained,  it  cannot  be  done. 
Wilkins  V.  Perry^  Ca.  tenw.  Hardw.  129* 

It  seems  otherwise  in  C.  P.  Law  v,  Williamson,  If.  31  G.  III. 
Imp.  C.  P.  170. 

In  this  last  case  Lord  Loughborough,  C.  J.  is  reported  to  have 
said,  <*  in  my  opinion  it  would  not  be  too  late  after  verdict."  The 
rule  is  to  shew  cause,  and  if  the  case  be  flagrant,  the  plaintiff  may 
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also  be  called  upon  to  sticw  cause  why  he  should  not  pay  the  costs 
of  the  application. 

But  where  the  plaintiff  having  obtained  leave  to  amend  a  count 
in  .his  declaration, .  adds  newcounts  which  contain  no  new  cause  of 
action,  bnt  only  vary  the  manner  of  stating  that  which  was  de- 
murred to,  the  court  will  not  order  them  to  be  struck  out* 
Brown  r.  Crump,  1  Marsh.  609. 

The  due  relation  which  the  declaration  may  bear  to  the 
plaintiff 's  demand^  will  more  fully  appear  by  a  reference  to  the  bill 
of  particulars. 

See  utle  Particulars,  Bill  of  Particulars. 

Ill  an  action  against  forty-six  defendants,  where  the  declaration 
contained  two  counts  for  work  done  by  plaintiff  as  an  attorney,  and 
two  more  for  work  done  by  him,  without  saying  in  what  capacity, 
the  court  ordered  two  counts  to  be  struck  out,  and  the  word  **  de- 
fendants" to  be  substituted  for  the  names  of  the  defendants  in  all 
the  places  where  they  occurred,  except  the  first.  Meeke  v.  Oxlade, 
1  N.  R.  289. 

But  in  a  declaration  on  a  bill  of  exchange  the  court  refused  to 
strike  out  as  unnecessary  a  count  for  interest,  though  besides  counts 
on  the  bill,  the  declaration  contained  the  usual  money  counts. 
Iliomas  V.  Hanscombe,  1  Bing.  281. 

In  an  action  on  a  bill  of  exchange  by  the  payee  against  the  acr 
ceptor,  when  the  declaration  contains  special  count  on  the  bill  with 
counts  for  work  and  labour,  and  the  money  counts  and  the  particu- 
lars are  confined  to  the  cause  of  action  on  the  bill,  the  court  will 
not  grant  a  rule  for  striking  out  the  common  counts  if  there  be  no 
complaint  of  vexation.     Nichol  v,  Witton,  1  Chit.  R.  448. 

So  counts  cannot  be  struck  out  as  superfluous  unless  they 
appear  to  be  so  on  the  face  of  the  declaration.  Williams  v,  Thomp- 
son, Id.  449.  n. 

Neither  where  there  is  a  material  difference  between  the  counts 
will  the  courts  determine  upon  affidavits,  whether  they  are  well 
founded  in  point  of  fact,  for  if  not  the  plaintiff  will  be  sufficiently  • 
punished  by  paying  the  costs  which  he  will  be  subject  to  on  such 
of  the  counts  as  are  found  for  the  defendant.  Turner  v.  Kingston, 
H.23G.II1.  K.B.  Hurdx;.  Cock,  31. 36 G.  III.  K.B.  lTidS,6SS. 

So  likewise  where  a  declaration  which  was  in  debt  for  penalties 
on  the  Stat.  9  June,  c.  14.  consisted  of  480  counts,  for  money  won 
at  play  of  different  persons  at  different  times,  and  a  rule  nisi  was 
granted  for  limiting  the  declaration  to  ten  counts,  the  Court  of 
King's  Bench,  on  shewing  capse,  discharged  the  rule  ^ith  costs. 
Cowan  p.  Berry,  £.  38  G.  III.  K.  B.  1  Tidd,  638.  ' 

And  where  a  declaration  consisted  of  286  counts,  upon  as  many 
bankers  notes  for  a  guinea  each,  payable  to  bearef,  with  the  com- 
mon counts  for  money  lent  and  money  had  and  received,  the  court 
refused  to  strike  out  the  counts  upon  the  notes,  as  it  might  have 
put  the  plaintiff  to  unnecessary  difficulty  in  proof  at  the  trial,  or 
make  it  necessary  for  him  to  have  a  writ  of  inquiry  on  a  judgment 
by  default.     Lane  v.  Smith,  M.  46  Geo.  III.  K.  B.  1  Tidd,  638. 

Yet  see  Carmack  and  Others  v.  Gundry  and  Another,  3  B.  Sgui.  ' 

2^2,  where  it  was  referred  to  the  master  to  strike  out  .all  the  counts 
on  th6  notes,  (98)  except  the  first;  the  defendant  undertaking  to 

vot.  I.  E  B 
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permit  all  the  other  notes  to  be  given  in  evidence  npon  the  oonnt 
upon  the  account  stated,  and  not  to  bring  any  writ  of  error.  The 
costs  of  those  counts  and  of  the  application  were  to  be  costs  on 
the  cause. 

But  where  the  declaration  contains  special  counts  for  work  and 
labour,  besides  the  general  counts  the  special  counts  roaj  be 
struck  out  on  motion  if  they  appear  unnecessary,  and  the  rule 
was  made  absolute  with  costs  when  plaintiff  was  an  attorney. 
Anon.  1  Chit.  R.  449,  n. 

So  where  a  declaration  contained  besides  the  usual  money  counts 
tlie  indebitatus  and  quantum  meruit  counts  for  work  and  labour 
as  an  attorney,  and  two  similar  counts  for  work  and  labour  gene- 
rally, the  court  referred  it  to  the  master  to  strike  out  the  latter  for 
superfluity  before  the  issue  was  made  up.  Gabell  v.  Shaw, 
iD.lfR.  171. 

So  will  rbfer  it  to  the  master  to  determine  whether  super6uoi» 
counts  in  a  declaration  are  introduced  vexatiously.  Newly  c.  Ma- 
son. Id.  508. 

The  court  will  not  refer  a  declaration  to  the  master  to  strikeout 
superfluous  counts,  but  he  will  on  motion  order  them  to  be  struck 
out  if  they  appear  vexatious.     Bay  ley  v,  Watkins,  1  Chit.  iZ.  460. 
Declmtt^ns  may  The  principles  which  appear  to  have  guided  the  decisions  re- 

be  coiiiolidated.         specting  consolidating  declarations,  are  treated  under  title  Con- 

soLiOATiNG  Actions,  which  see.    Also,  see  title  Variance. 

II.  Points  distinguishing  the  Declaration   in  each 

Court. 


The  plaintiff,  at  the  commencement  of  the  declaration  ia 
court  of  K.  B.  by  bill,  complains  of  the  defendant  being  in  the 
custody  of  the  marshal  of  the  marshalea,  &c. 

The  declaration  in  the  court  of  C.  P.  and  also  where  proceed- 
ings are  by  original  in  K.  B.  begins  with  reciting  the  original  writ, 
and  therefore  states  that  the  de^ndant  was  attached  to  answer  tlie 
plaintiff,  &c.  and  that  the  plaintiff,  thereupon,  by  his  attomej, 
complains,  &c. 

It  does  not  seem  to  be  necessary  in  either  court,  that  in  the 
preamble  of  the  declaration  any  statement  or  allusion  should  be 
made  to  the  nature  or  description  of  the  plea  or  action. 

The  conclusion  also  is  different ;  that  of  K.  B.  concluding  with 
the  addition  of  pledges ;  the  C  P.  except  in  proceeding  agaiost 
attorney,  &c.  omitting  them. 

III.    Cases  as  to  Time  for  declarino,  K.  B. 

The  plaintiff,  by  the  general  rules  of  law,  may  declare  at  an; 
time  within  9  year  after  the  return  of  the  writ.  Worley  t.  Lee, 
2  T.  R.  123.  S.  P.  Penny  v.  Harvey,  3  T.  R.  123.  but  by  the  roles 
of  the  courts,  if  he  do  not  declare  within  two  terms,  (that  in  which 
the  writ  is  returnable  being  reckoned  one)  after  the  returo  of  ihe  writ 
the  defendant  may  sign  judgment  of  non  pros  for  want  of  declaring 
in  time.  Worley  9.  Lee,  ubi  sup.  S.  P.  Sherson  v.  Hughes,  5  T.  ft- 
35,  and  this  whether  called  upon  by  rule  or  not.  P.  JR.  121.  but  in 
bailable  actions  the  two  terms  are  reckoned  from  the  putting  in  and 
perfecting  special  bail.  1  Sel.  222.  but  it  is  said,  that  if  bail  do  not 
justify  until  the  term  following  that  where  the  writ  be  returnable 
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the  plaintiff  may  in  that  term  deliver  his  declaration,  and  the  de^ 
fendant  is  not  entitled  to  an  imparlance.  Kollestoo  v.  Scott^ 
5  T.  /?.  372. 

So  xihere  the  defendant  had  neglected  to  put  in  and  perfect 'bail 
obovey  K.  B.  h^ld,  that  the  plaintiff  was  not  out  of  court  by  omit- 
ting to  declare  in  the  original  action  within  two  terms  after  the  return 
of  the  writ ;  but  he  might  still  take  an  assignment  of  the  bail  bond* 
Carmichael  r.  Chandler,  T.  24  G.  III.  K.  B.  1  Tidd,  32\,  328. 

A  declaration  after  two  terms  from  the  term  in  which  the  vrit  is 
returnable  will  be  set  aside;  but  not  the  process  for  the  cause  is  al- 
ready out  of  court.     Wynne  v.  Clarke,  5  Taunt.  649- 

An  appearance  entered  after  the  essoign  day  and  before  the  dtfy  o^ 
full  term  may  be  entered  as  of  the  preceding  term  ;  and  therefore 
a  non  pros  eutered  after  the  second  term,  for  want  of  declariug 
before  the  end  of  such  second  term,  is  good.  Prigmore  v.  Brad- 
ley, 6£fls/,S14. 

Should  not  the  plaintiff  be  willing  to  declare  within  the  two 
terms,  as  above  mentioned,  he  may  apply  for  a  rule  for  time  to  de- 
clare ;  this  rule  must  be  obtained  before  the  expiration  of  thef 
second  term ;  the  time  for  declaring  becomes  thereby  enlarged  ta 
the  first  day  of  the  next  term ;  and  on  that  day  a  similar  rule  may 
be  obtained,  by  which  the  time  for  declaring  is  extended  to  the  last 
day  of  that  term.  By  this  proceeding  the  defendant  may  be  pre- 
vented from  signing  judgment  of  non  pros,  on  the  expiration' of" 
the  two  terms,  without  notice  to  the  plaintiff ;  but  the  defendant 
may,  on  his  part,  move  the  court  that  the  last  rule  obtained  by  the 
plaintiff  may  be  peremptory.  This  rule  being  also  peremptory. 
It  will  behove  the  plaintiff  to  declare  in  time ;  otherwise  judgment 
of  non  pros  may  be  signed  immediately  on  the  expiration  of  the 
rule  to  declare.  Towers  v,  Powel,  1  /i.  BL  87.  and  the  rule  ta 
declare  may  be  obtained  and  served  at  any  time  before  non  pro$ 
signed.    Jans,  q,  t,  v.  Hutton,  I  BL  R.  290. 

The  rule  to  declare  in  replevin  (and  it  may  be  presumed  in  other 
cases)  may  be  served  at  any  day  before  the  time  the  rule  is  expired, 
atid  the  plaintiff  must  declare  within  four  days  after  such  sertice^ 
Edwards  r.  Dunch,  1 1  East,  183. 

A  rule  to  declare  cannot  be  obtained  u  here  the  defendant  is  in 
custody,  unless  under  special  circnmstances ;  as  for  instance,  where 
the  action  is  joint,  and  some  or  one  of  the  defendants  has  not  ap« 
peared,  or  is  not  outlawed ;  and  then  an  order  in  vacation,  or  a 
rule  in  term,  may  be  obtained  for  time  to  declare,  until  the  appear- 
ance or  the  outlawry  of  the  other  defendants.  Tracy  v.  Oarmston^ 
Bar,  396.  but  on  the  application  for  the  rule  it  must  be  shewn, 
that  the*plaintiff  is  using  ail  due  diligence  in  proceeding  against  the 
other  parties. 

One  of  two  defendants  having  been  holden  to  bail  in  Trinity 
Term,  the  plaintiff  proceeded  to  outlawry  against  the  other,  and 
delivered  a  declaration  against  the  former  not  having  obtained  a  rule 
for  time  to  declare ;  held  that  the  caase  was  out  of  court,  and  the 
bail  entitled  to  an  exoneretur.     Sykes  v.  Bawens,  2  N,  R.  404. 

If  a  defendant  be  outlawed,  and  afterwards  he  duly  appear,^  the 
outlawry  being  reversed,  the  plaintiff  has  two  terms  from  the  rever- 
sal to  declare  against  him.     Com,  Dig.  tit.  Pleader,  C.  4.  but  the 
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plamtaff  sbail  not  be  non  pi^ssed,  ibid,  for  he  is  at  liberty  to  sue 
a  new  origioal.    Jon.  443.  March.  9* 

But  the  time  for  declaring  may  be  virtually  enlarged  by  the.  act 
of  the  parties ;  as  where  they  are  in  treaty,  and  this  thongfa  the 
defendant  be  a  prisoner.  Walker  r.  Steward,  3  WiU.  456.  And 
see  Carmicbael  v.  Chandler,  iTidd^  321.  3£8.  cited  oitie^  pa. 435. 

It  may  be  observed,  tliat  there  cannot  be  an  essoign  in  a  per- 
sonal action.     Rooke  v.  The  Earl  of  Leicester,  %T.R.\6. 


IV.  Cases  AS  to  dblivbring  and  filing  DECLAitATioN,K.B« 

la  cUef.  The  declaration  may  be  deUvered  or  filed  in  chief;  that  is,  where 

the  defendant  has  appeared,  either  by  his  own  act,  by  the  plaintiff 
having  duly  filed  common  bail  for  him  according  to  the  statute  ; 
until  the  defendant  is  r^ularly  in  court,  the  plaintiff  cannot  declare 
against  him  in  chief.     Cook  a.  Raven,  1  T.  JR.  935.     Smith  v. 

Painter,  2  r.E.  719. 

And  iftrhere  a  defendant  renders  in  discharge  of  his  bail  after  a 
declaration  has  been  filed  conditionally,  and  notice  served  apoo 
him,  and  rule  to  plead  given,  it  is  not  necessary  to  deliver  anodier 
declaration  for  the  defendant  in  custody.  Thompson  v.  Carv, 
1  Chit.  R.  72. 
De  6e«e  eue,  ^  ^^^  plaintiff  may  declare  against  the  defendant  de  bene  etfe, 

or  conditionally,  which  ''  conditionally"  means  until  the  defendant 
shall  be  regularly  in  coivt ;  this  he  cannot  be,  imless  common  bail 
be  duly  filed,  or  special  bail  duly  perfected. 

For  it  has  been  ruled,  that  the  plaintiff  may  file  or  deliver  the 

declaration  de  bent  esse,  or  conditionally^  where  process  returnable 

before  the  last  return  of  any  term,  at  the  return  of  such  process 

vrith  notice  to  plead  in  eight  days  after  the  filing  or  delivery  thereof. 

.     Carmichael  r.  Chandler,  T.  24  G.  III.  K.  B.  1  Tidd,  462. 

And  a  declaration  must  be  filed  or  delivered  conditionally,  before 
the  defendant  has  appeared,  and  even  before  the  time  for  his  ap- 
pearing, or  putting  in  bail  b  expired,  but  never  afterwards.  Fo- 
therby  r.  Lloyd,  Bar.  342.  Baker  v.  Cooper,  6  T.  R.  548.  See 
also  Smith  r.  Painter,  2  T.  £.  719-  and  whether  action  be^  or 
not,  bailable.     Kenman  v.  Bean,  2  N.  R»  433. 

It  has  been  said  that  the  retium-day  of  the  writ  is  the  soonest 
that  the  declaration  can  be  ddivered  or  filed  de  bene  esse,  or  con- 
ditionally; and  where  an  original  is  returnable  on  the  eaaoign-day 
of  the  term,  the  declaration  cannot  be  delivered  de  bene  esse  till 
the  first  day  of  the  term.  Burgh  v.  Dixon,  14  G.  11.  1  Sd.  227* 
but  it  seems  the  court  have  since  determined  otherwise ;  for  where 
defendant  having  been  arrested  on  a  capias,  returnable  on  the  first 
retom  of  the  term,  on  the  day  before  the  esaoign  day,  took  Out  a 
summons  to  stay  proceedings  upon  payment  of  the  debt  and  costs; 
on  the  essoign  day  plaintiff  filed  a  declaration  de  bene  esse,  and 
on  the  day  after  the  essoign  day,  defendant  obtained  an  order  to 
stay  proceedings :  held,  that  the  plaintiff  was  entitled  to  the  oosts 
of  the  declaration.  FawceU  v.  Christie,  2  JB.  4r  P-  515.  But  it 
is  said  to  be  the  practice,  that  where  the  essoign  day  or  first  rettim 
in  C.  P.  happens  on  a  Sunday,  the  declaration  de  bene  esse  cannot 
be  delivered  till  the  Monday. 

Tlie  essoign  day  is,  however,  considered  for  many  purposea  the 
first  day  of  the  term.    Belk  r.  Broadback,  3  T.  R.  IB5,  and  par- 
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.  ticularly  in  this  case,  wrhere  a  -writ  was  pleaded  as  sued  out  on  a 
day  between  the  essoigo  day  and  the  first  day  of  the  term,  and  this 
being  specially  demurred  to,  the  objection  was  not  allowed  to  pre- 
wil,  though  the  court  dolb  not,  ia  fact,  sit  till  die  quarto  die,  post. 

The  following  rules  respecting  dedaratiojis  delivered  or  filed  de  Rules  of  court 
bene  esse,  should  be  perused  with  care ;  especially  as  they  appear  respeciiog  de- 
to  have  received  different  interpretations  by  Mr.  Serjeant  Sellen  <^'*™*ion  ^  ^« 
andMr.Tidd.  e«e. 

It  is  ordered,  that  upon  all  process  to  be  issued  out  of  thiscourtj  R.  G.  r. 
returnable  before  the  last  return  of  any  term,  where  no  affidavit  **  ^'  ^^^* , 
shall  be  made  aad  filed  of  the  cause  of  action,  pursuant  to  the 
acts  of  parliament  for  preventing  vexatious  arrests,  the  plaintiff 
oray  file  or  deliver  the  declaration  de  bene  esse  at  the  return  of 
such  process,  with  notice  to  plead  in  eight  days  after  the  filing  or 
delivery  thereof,  and  if  the  defendant  doth  not  file  common  bail, 
and  plead  within  the  said  eight  days,  the  plaintiff  having  filed 
common  bail  for  such  defendatit,  according  to  the  said  act,  may 
sign  judgment  for  want  of  a  plea ;  provided  that  such  declara- 
tion be  delivered  or  filed,  and  notice  thereof  given  four  days  ex- 
clusive before  the  end  of  such  term,  and  a  rule  to  plead  be  duly 
entered. 

And  it  is  further  ordered,  that  upon  process  to  be  issued  and 
made  returnable  as  aforesaid,  where  an  affidavit  shall  be  made  and 
filed  of  the  cause  of  action,  pursuant  to  the  said  act,  the  declara- 
tion may  be  filed  or  delivered  de  bene  esse,  at  the  return  of  such 
process,  with  notice  to  plead  in  four  days  after  such  filing  or  deli- 
very, if  the  action  be  laid  in  London  or  Middlesex,  and  the  de- 
fendant live  within  twenty  miles  of  London  {  and  in  eight  days,  if 
tiie  action  be  laid  in  any  other  county,  or  the  defendant  live  above 
twenty  miles  from  London.  And  if  the  defendant  puts  in  bail, 
and  doth  not  plead  within  such  times  as  are  respectively  befbre  men- 
tioned, judgment  may  be  signed,  provided  that  such  declaration  be 
deliver.d  or  file(J,  and  notice  thereof  given  four  days  exclusively 
before  the  end  of  such  term,,  and  a  rule  to  plead  be  duly  entered. 

In  the  former  edition  of  tliis  compilation,  the  point  in  difference 
between  Mr.  Serjeant  Sellon  and  Mr.  Tidd  was  stated,  and  with 
deference  commented  .upon  at  some  length ;  but  what  is  there 
printed,  is  in  the  present  edition  omitted,  for  it  is  now  recognisced 
K..  B.  tliat  a  plaintiff  cannot  declare  de  bene  esse  upon  process 
returnable  the  last  return  of  the  term.  Key  v.  Browne,  S  Z).  ^  1£. 
28.     1  B.  ^  C.  653.  S.  C. 

Upon  inquiry,  I  find  it  to  be  the  practice  in  C.  P.  that  on  a  writ 
returnable  the  last  return  of  the  term,  the  defendant  may,  on  the 
day  after  such  return,  file  or  deliver  a  declaration,  with  notice  to 
plead  in  four  days  in  the  same  term,  and  that  thus  the  plaintiff 
will  be  entitled  to  a  plea  of  such  term.     See  sec.  viii.  post. 

It  seems  that  the  eight  days  time,  when  defendant  is  to  plead,  is 
reckoned  from  the  delivering  or  filing  of  the  declaration,  be  it 
sooner  or  later ;  .aud  if  the  defendant  do  not  tile  common  bail,  and 
plead  within  that.time^  plaintiff  having  filed  common  bail  for 
defendant,  and  given  a  rule  to  plead,  may  sign  judgment.  Shad- 
well  r.  Angel,  1  Burr.  55.  The  notice,  however,  is  the  criterion, 
of  the  time  of  such  filing  or.  delivering  j  see  post* 
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An  indorsement  or  notice,  that  the  declaration  is  filed  or  de- 
livered conditionally,  or  de  bene  esse,  should  appear  distiocUy. 
Eyans  v.  Tillam^  Bar.  257. 
Py  the  by^  Except  where  the  defendant  is  in  court,  by  the  plaintiff's  filing 

common  bail  for  him,  he,  being  in  court,  may  be  declared  against 
by  any  person  without  a  new  process  or  writ,  and  by  a  third  per- 
son, without  there  being  any  declaration  in  chief  at  the  suit  of  the 
original  plaintiff.  Con.  Phillip's  case,  1  Cromp*  96.  and  if  so 
declared  against,  it  is  called  declarhig  by  the  bye,  or  delivering  or 
filing  a  declaration  by  the  bye ;  but  such  declaratioo  at  the  suit  of 
any  other  person .  than  the  original  plaintiff,  it  is  said,  must  be 
filed  the  term  the  writ  is  returnable.  Sulyard  9.  Harris,  4*  Burr. 
6180 ;  it  may  seem,  however,  to  be  within  the  reason  of  this  rule 
of  practice,  that  the  declaration  by  the  bye  may  not  be  delivered 
or  bled  until  the  defendant  be  in  court ;  and  that  then,  though 
after  the  term  the  writ  be  returnable,  a  declaration  by  the  bye  rosy 
be  filed  or  delivered.  For  the  rule  laid  down  in  UL  Pr.  Reg.409, 
and  413,  is  this — ^'  If  one  be  in  the  custody  of  the  marshal,  aoy 

•  one  may  deliver  a  declaration  against  him  de  bene  eise.**  Here  is 
no  limitation  as  to  the  term  the  writ  is  returnable.  Perhaps  the 
dicta  or  decisions  may  be  reconcilable,  by  intendmg  that  the  decla- 
^tton  shall  l>e  entitled  of  the  term  the  writ  is  returnable. 

But  it  appears  that  if  the  defendant  be  not  in  court,  either  by 
his  own  voluntary  appearance,  or  in  custody,  only  the  same  plain- 
tiff can  deliver  a  declaration  by  the  bye.  Wailis  v.  Smith,  Ca.  temp. 
Hardw.  9,07.  Styles,  Al.  and  in  that  case  such  plaintiff  may  de- 
clare by  the  bye  against  him  at  any  time  before  the  end  of  the  next 
term  after  the  return  of  the  process.  Smith  v.  Muller,  ST.R*  624. 
ad  fin*  provided  however  that  there  be  a  declaration  in  chief. 
Tetherington  v^  Golding,  IT.  R.  80.  Delves,  q.  t.  v.  Strange, 
6  2\  R.  158  ;  but  the  taking  out  of  the  office  a  declaration  by  the 
bye,  which  was  filed,  before  any  declaration  in  chief,  is  a  waiver 

.  of  the  irregularity.  Archer  r.  Barnes,  3  East,  342.  A  declara- 
tion may  be  delivered  by  the  bye  after  payment  of  debt  and  costs 
in  the  original  action,  provided  it  be  delivered  of  the  same  term 
in  which  the  writ  is  returnable.  Hand  v.  Willett,  P.  R.  144. 
So -after  entry,  quod  villa  cassetur.  Milles  v.  Andrews,  5  T.  R. 
634. 

i      Where  defendant  has  been  held  to  bail  in  assumpsit,  and  the 

.  plaintiff  declares  in  trover,  as  if  by  the  bye,  it  is  irregular  in 
K.  B. 

If  the  proceedings  are  by  ojiginal,  a  declaration  by  the  bye  csd 
pnly  be  delivered  by  the  same  plaintiff  as  in  C.  P. 

As  the  filing  or  delivering  of  the  declaration  is  only  good  from 
the  notice,  1  shall  treat  of  that  before  the  filing  or  delivery  of  the 
declaration. 
Kollcaof  decide.  In  K*  B.  it  has  been  held  necessary,  in  all  cases,  to  give  notice 

ration^  pf  declaration. 

In  C.  P.  where  the  declaration  had  been  filed  conditionally, 
no  notice  was  formerly  held  necessary ;  but  now  by  R.  G.  E- 
T.  49  G.  HI.  1  Taunt.  6l6,  it  is*  ordered  that  in  every  action  in 

t  which  special  bail  shall  be  required,  and  where  the  declaration 
shall  be  filed  conditionally,  i^otice  in  writing  of  stich  declaratioix 


DECLARATION;  IV.  Cases  as  to  deliverihg,  Sfc.  KB.  439 

being  so  filed,  shall  be  given  to  the  defendant^  his  attorney,  or 
agent ;  and  lliat  no  declaration  shall  be  considered  as  filed^  until 
such  notice  shall  be  given. 

It  appears  that  the  declaration  is  only  well  filed  or  delivered 
from  the  time  at  which  the  notice  was  given,  whether  it  be  in  chief 
or  de  bene  esse,  Hutchinson  v.  Brown,  7  T.  R.  298  ;  and  if  it 
be  served  at  any  time  within  the  twelve  months  from  the  return 
of  the  writ,  it  will  be  good,  provided  the  defendant  has  not  signed 
judgment  of  tion  pros.  Worley  r.  Lee,  2  T.  JB.  1 12.  Penny  v. 
Harvey,  3  T.  R.  123. 

The  notice  must  be  in  writing,  and  it  should  contain,  (1.)  A 
technical  description  of  the  nature  of  the  action.  Parsons  v» 
Smith,  P.  R.  131.  Skin  v.  Guinnel,  Id.  133.  Graves  v.  Wise, 
2  Wits.  84.  (2.)  At  whose  suit  it  is  filed  or  delivered.  (3.)  The 
time  allowed  fur  pleading  thereto.  (4.)  That  unless  defendant 
plead  thereto  within  that  time,  judgment  will  be  signed,  R.G.  K.  B. 
71,1  G.IL;  and  notice  to  plead  in  four,  when  defendant  is  en- 
titled to  eight,  is  bad,  though  judgment  be  not  signed  till  after 
the  eight  days.  P.  R.  135.  (5.)  It  should  be  properly  dated. 
Hannaford  v.  Holman,  Id.  134.'  And  the  insertion  of  the  da- 
mages is  unnecessary.     Hetherington  v.  Hobson,  6  Taunt.  331. 

It  will  be  obvious  that  the  notice  as  to  the  time  to  plead,  and 
the  indorsement,  should  agree  with  each  other. 

The  notice  of  declaration  for  Saturday,  Sunday  being  the  es-     . 
soign  day  of  the  t^rm,  held  a  nullity.    Moffat  v.  Carter,  2N.  R. 
75.  . 

Serving  notice  of  declaration  filed .  together  with  the  writ  at  the 
same  time  is^  irregular.  Steward  r.  Lund,  12  T.  R.  Il6.  See 
however,  aliterj  C.  P.  Haynes  v.  Jones,  3  Taunt.  404.  But  it 
has  been  since  ruled,  that  a  defendant  who  is  served  with  process 
and  notice  of  declaration  both  on  the  return  day  of  the  writ,  may 
treat  the  declaration  and  notice  as  a  nullity.  Pope  v.  Turner, 
4  7av/i/.  aiS. 

But  notice  of  a  declaration  having  been  filed  de  bene  esse,  may 
be  given  on  the  return  day  of  the  writ,  at  the  time  of  serving  it ; 
but  notice  cannot  be  given  on  that  day  of  a  declaration  having  been 
filed  in  chief.     Walbank  v.  Abbott,  1  J.  B.  Moore^  573. 

In  G.  P.  it  must  be  served   before  nine  in  the  evening,    and  Tune  of  day  of 
before  the  rule  to  plead  given.     Gray  v.  Sanders,  SuppL  to  P.  R.  ^^^'^^ 
34.  - 

Delivering  notice  of  a  declaration  on  a  Sunday  is  bad.  Moi^an 
V.  Johnson,  1  //.  BL  628. 

If  not  delivered  to  the  attorney,  it  must  be  left  at  the  last,  or  Vlwre. 
qsual  plac^  of  abode  of  the  defendant.  Or  it  may  be  put  under 
the  door  of  the  defendant's  house,  though  empty  and  shut  up. 
Wood  V.  Dodgson,  Bar.  278 ;  and  it  seems  that  an  effort  must  be 
made  to  deliver  it  to  aome  person ;  for  where  it  was  put  under  the 
latch,  and  it  did  not  appear  that  the  person  leaving  the  notice 
knocked  or  endeavoured  to  open  the  door,  it  was  held  ill.  Talbot 
V.  Odebani,  Bar.  411.  But  where  the  residence  of  the  attorney 
and  the  defendant,  is  unknown,  the  notice  may  be  stuck  up  in  the 
office ;  but  this  is  irregular  if  his  last  place  of  abode  be  known. 
Holstep  V.  Culliford,  1  jB.  ^  P«  9 1 4 ;  or  if  preYiou3  leave  of  the 
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court  for  so  affixing  the  notice  ip  the  office  be  not  obtained.    Da- 
vis V.  Mackenzie,  ^  Taunt.  777- 

And  where  the  defenpant  and  his  attorney  had  been  informed 
that  a  notice  of  declaration  was  stuck  up  in  the  office,  the  court 
refused  to  set  aside  a  judgment,  for  want  of  service  of  the  notice 
at  the  defendant's  last  place  of  abode.  Loseroore  v*  Cohen, 
1  N.R.  279. 

In  the  court  of  Exchequer,  service  of  notice  of  declaration  to 
found  an  interlocutory  judgment,  and  authorise  a  writ  of  inquiry, 
is  good,  by  affixing  it  on  the  door  of  the  dwelling-house  where  the 
defendant  last  lived,  if  the  plaintiff,  or  his  attoniey,  do  not  know 
the  place  of  his  removal,  and  knowledge  can  be  brought  home  to 
him ;  and  in  case  of  irregular  service,  the  defendant  should  move 
the  court  before  the  execution  of  t^e  writ  of  inquiry.  Cole  v» 
Bennett,  ^  PricCt  15. 

And  on  its  appearing  the  defendant  kept  out  of  the  way  to 
avoid  service  of  process,  and  refused  a  letter  sent  by  post,  contain- 
ing a  notice  of  declaration,  it  was  held  sufficient  service.  Alflred 
v.' Hicks,  1  Marsh.  8.     5  Taunt.  186.  S.  C. 

Wherever  procesai  is  served,  there  may  notice  of  declaration. 
Poulter  v.  Skinner,  P.R.  129, 

If  tlie  action  be  against  two  or  more,  though  joint,  notice  must 
be  given  to  all  the  defendants.  Coulson  v>  Tumbull,  Bar.  246. 
Kingdon  v.  Horn,  Id.  293. 

Nine  in  the  evening  is  the  latest  that  a  declaration  can  be  filed 
or  defivered.     Bailey  v.  Dennis,  P.  JR.  123.  C.  P. 

The  defendant  will  be  entitled  to  an  imparlance,  unless  the 
declaration  be  filed  or  delivered  four  days  exclusively  before  the 
end  of  the  term.     Porter  v.  Barnes,  Id.  125. 

See  Walgrave  r.  Taylor,  1  Ld.  Raym.  705,  where  il  seems  that 
a  declaration  was  considered  well  delivered  on  a  Sunday. 

If  the  defendant's  attorney  be  known,  and  live  in  town,  a  copy 
of  the  declaration  must  be  delivered  to  him  ;  if  he  live  in  the 
country,  to  his  agent  in  town.  P.  R.  126.  White  v.  Edwards, 
^Ld.Raym,  1408. 

Where  the  residence  of  neither  the  defendant  or  his  attorney  is 
knowii,  the  declaration  roust  be  filed  ;  and  if  known  it  is  irr^ular 
to  file  it.  Oldham  v.  Bunell,  7  T.  R.  26.  It  must  also  be  filed 
where  common  bail  is  entered  according  to  the  statute  ;  and 
this,  though  the  defendant  be  a  practising  attorney.  Heber  v.  King, 
P.  R.  128. 

If  a  defendant  in  custody  employ  an  attorney  merely  for  the  pur- 
pose of  putting  in  bail,  delivery  of  declaration  to  that  attorney  is 
not  sufficient.  Dent  v*  Hallifax,  ]  Taunt.  493.  but  then  it  should 
seem  that  the  plaintiff's  attorney  have  notice  of  some  other  attor- 
ney acting  for  the  defendant.  Where  there  is  reason  for  doubt  in* 
quiry  should  be  made. 

In  K.  B.  where  tlie  declaration  is  filed  or  delivered  in  chief,  if 
it  be  a  town  cause,  t.  e.  venue  in  Lohdon  or  Middlesex,  and  the  de- 
fendant reside  within  twenty  miles  of  London,  the  declaration  must 
be  indorsed  for  defendant  to  plead  in  four  days  from  such  filing  or 
delivery ;  of  a  country  cause,  i.  e.  the  venue  elsewhere  then  in  £00- 


DECLARATION^  lY-  Casa  as  to  de&oering,  K.  B.;  V,  Pr.  Di-  441 

don  or  Middlesex,  the  indorsement  must  be  to  plead  in  eight  days. 
See  Holland  t?.  Cooke,  1  M.  S^  S.  566. 

Where  delivered  de  bene  esse,  and  the  action  be  not  bailablei  the  lodorsemeiit, 
declaration  is  always  indorsed  to  plead  in  eight  days  ;  if  bailable  in  where  delivered 
four  days  if  a  town  cause,  or  the  defendant  reside  within  20  miles  ***** 

of  London ;  and  in  eight  days,  if  a  country  cause,  and  the  defend- 
ant reside  above  twenty  miles  from  London. 

The  indorsemen/  must  contain  a  nptice  to  plead  ;  for,  if  a  de- 
claration be  delivered,  indorsed  **  delivered  conditionally,^'  a  rule  to 
plead  given,  and  a  demand  of  plea  served,  and  judgment  be  signed 
for  want  of  a  plea,  the  court  will  set  the  judgment  aside  as  irregular, 
there  being  no  notice  to  plead.     Heath  v.  Rose,  £  N.  R,  223. 

If  one  of  three  defendants  in  a  joint  action  appear  to  a  quare 
clausumjregitg  and  the  other  two  being  arrested  on  bailable  process, 
have  till  the  ensuing  term  to  justify  bajt,  and  the  plaintifF  previously 
to  that  time  deliver  a  declaration  against  all  three,  indorsed  "  con- 
ditionally until  special  bail  is  perfected,''  this  is  irregular.  Turner  v« 
Portall,  Id.  231. 

It  will  be  obvioiAS  that  the  indorsement  and  the  notice  should 
agree  with  each  other ;  but  where  the  declaration  filed  in  the  office 
before  defendant's  appearance  was  indorsed  **  filed  conditionally," 
and  judgment  afterwards  signed  for  want  of  a  plea,  the  court  held 
it  regular ;  though  the  notice  served  on  the  defendant  was  of  a  de- 
claration generally.     Cort  v»  Jaques,  8  jT.  R.  17. 

See  title  V a  Ri  a  n  c  e. 

V.  PRACTICAL  DIRECTIONS,  K.  B. 

If  the  cause  of  action  be  special,  prepare  instructions  to  be  laid  before 

counsel,  or  special  pleader,  indorsed  "  31^. ,  to  draw  declara* 

iion**  The  instructions  may  nsefiilly  contain,  (1.)  An  abstract  or  short 
copy  of  the  writ  or  first  proceeding.  (2.)  A  copy  of  the  instrument  {if 
any)  to  be  declared  on  verbatim  et  literatim  ;  a  copy,  carefully  examined 
ttnth  the  original,  may,  preferably  to  tlie  original,  accompany  the  in- 
simetions.    (3.)  A  sufficient  statement  of  the  facts  of  the  ccue. 

If  the  case  shall  have  been  already  under  the  consideration  of  cottnsel, 
that,  with  the  opinion  thereon,  and  a  slujrt  copy  of  the  writ,  together 
toith  a  copy  of  any  other  instrument  that  may  be  juaged  requisite,  and  a 
statement  of  additional  facts  (if  any),  will  be  ample  instructions  for  the 
drawing  the  declaration. 

7he  declaration  is  to  be  engrossed  fairly,  and  without  obliteration 
of  printed  counts,  and  only  on  one  side  of  the  paper.  Champneys  v. 
JBamlin,  12  East,  294.  Hartop  r.  Juckes,  gent,  one,  Sfc.  IM.  ScS» 
709.  Indorse  the  same  with  notice  to  plead,  agreeably  to  Nos.  1, 
2,  3,  4,  as  the  case  may  require.  Forms  subjoined.  It  should  be 
carefully  examined.  File  same  if  the  defendanfs  attorney  be  un- 
known, and  serve  notice  on  th^  defendant  by  leaving  it  at  his  last  place 
of  abode,  or  if  that  be  unknotou,  by  sticking  it  vp  in  the  office,  K.B  : 
the  notice  may  be  No.  5,  6.,  or  7,  Forms  suljoined.  If  the  defendant 
have  appeared,  either  by  putting  in  special  bail,  or  by  filing  common 
bail,  the  declaration  must  be  deUveted  to  the  defendant's  attorney ;  and, 
if  delivei^ed,  it  must  not  be  after  ten  o'' clock  in  the  evening ;  nor  can  the 
notice  be  served  after  that  time:  and  if  fled,  of  course  it  must  be  before 
the  defendant's  attorney  can  by  the  rules  of  the  office  search  for  it. 

But  be  careful  in  a  bailable  action  not  to  deliver  ot^  file  the  declara-' 
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Hon  before  tpecial  bail  be  perfected^  as  the  doing  90  is  a  waiver  of 
the  bail,  tmless  it  be  done  ae  bene  esse  or  conditionally ,  N.  on  R.  6. 
T.  22  G.  11.     See  also  Lister  v.Wainhouse,  Bar.  92. 

The  delivery,  of  course,  cannot  be  to  the  attorney/  in  the  country,  but 
to  the  agent  in  town  (if  knoton),  Adderly  v.  Dixie,  Ca.  Pr.  C.P.  101. 
Formerly,  if  the  defendant's  attorney  refused  to  pay  for  engrm' 
ment,  6fc.  of  declaration  what  toas  charged  on  the  bach,  the  aitonuy  for  I 
the  plaintiff'  might  forthwith  file  it,  and  give  the  notice  to  the  defmdoMi:  , 
Intt  since  it  has  been  ruled,  that  both  the  declaration  and  the  issue  thsU  \ 
be  allowed  for  on  the  taxation  of  costs,  no  charge  for  the  dtckantm  ■ 
is  indoised  thereon.  R.  6.  H.  356.  III.  Fuller  y.  Osborne,  6T.R.  i 
477.  .  I 

As  the  rule  of  court  respecting  the  filing  of  declarations,  andgimg        j 
notice  thereof,  where  common  bail  is  fihi,  or  appearance  entered  for        I 
the  defendant,  according  to  the  statute,  and  also  as  to  the  subsequent 
proceedings,  is  very  explicit,  I  luwe  preferred  inserting  it  under  this 
head  or  title  in  the  Puactical  Directions. 
R.  G,  T.  1  G.  II.       In  all  causes,  where  a  copy  of  the  process  shall  be  served  upon  asy 
£•  A*  defendant  or  defendants,  and  an  appearance  entered,  or  common  bail 

filed  for  such  defendant  or  defendants,  by  the  plaintiff^s  attorney,  put' 
suant  to  the  act,  the  plaintiff's  attorney  in  such  case  shall' leave  a  copt/ 
of  the  declaration  in  the  office  with  the  proper  officer  appointed  for  ihal 
purpose,  and  also  give  notice  thereof  to  the  defendant  or  defendants, 
by  delivering  an  English  notice,  written  in  secretary  hand,  to  such  de* 
fondant  or  defendants;  or  by  leaving  the  same  at  the  hut  or  usual       j 
place  of  abode   of  such  defendant    or  defendants,    in  which  lurftce        ! 
shall  be    lihewise  expressed  the  nature  of  the   action,    and  at  whose 
suit  prosecuted,  and    the  time  limited  by  the  rules  of  this  court  for        \ 
such  defendant  or  defendants  to  plead  to  wdk  action;  and  that  in  ease       j 
such  defendant  or  defendants  do  not  plead  to  such  declaration  by  suck 
limited  time,  so  to  be  expressed  in  such  notice,  judgment  shall  be  entered       ' 
against  such  defendant  or  defendants  by  default,  and  from  the  time  of 
giving  such  notice  as  aforesaid,  su<A  declaration  shall  be  deemed  toell 
delivered  to  such  def aidant  or  defendants,  and  not, otherwise;  and  in 
'  ease  such  defendant  or  defendants,  after  such  notice  giv^,  do  not  pkod 
by  the  time  the  tulesfor  pleading  are  out,  the  plaintiff  in  such  case  uMOf 
sign  his  judgment  without  any  other  or  further  oalling  for  a  plea,  and 
thereon  give  notice  of  executing  his  writ  rf  inquiry,  either  by  delivering  n 
notice  in  writing  to  such  defendant  or  defendants,  or  hy  leaving  the  same 
at  the  last  or  most  usual  place  of  abode  of  such  defendant  or  d^endants, 
which  shall  be  a  sufficient  notice  to  such  defendant  or  defendants  of  the 
time  of  executing  such  writ  of  inquiry. 
As  to  delivering        As  to  delivering  the  declaration  de  bene  esse*  or  by  the  bye,  see 
ihe  declaration     sect.  iv.  of  tlus  title ;  and  for  the  form  of  indorsement,  see  Nos.  2,  S, 
4e  ^eu  esse.  FoRMS  stdgoined. 

On  the  filing  or  delivering  of  the  declaration  give  rule  to  plead,  ani 
in  due  time  demand  plea ;  but  be  cautious  in  demanding  plea  before 
bail  perfected,  as  that  is  a  waiver  of  justification.  Lister  ▼.  H^atnAoicse* 
^ar.  92.    See  titles  Plea»  Demand  of  Plea.    Ri;le  to  Plead. 

« 

VI.  FORMS,  K.  B. 

No.  I.  Tlie  defendant  is  to  plead  hereto  in  fonr  days,  (or  in  eight  days,  as 

lodorseHient  on  the  case  may  be,  see  pp.  440, 1,  ante,  as  to  its  being  a  town  cansc^ 

declaration  (led  and  as  to  the  residence  of  the  defendant)  otherwise  judgment.     Dated, 

in  cliipt;  ijj^is day  of ,  182— 
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Filed  coDditionally  until  special  bail  is  put  in  and  perfected,  and  the         ^o.  2. 
defeodant  ra  to  plead  hereto  in  four  days  (or  eight  days,  as  the  case  Indonenient 
may  be,  see  page  441,  ante,  as  to  the  town  cause,  and  the  residence  ^hen  declaration 
of  the  defendant)  otherwise  judgment.    Dated  this day  of  "  ***i.^„*?*., 

I  oA  ^  €89€y  &CUOI1    DaU* 

Filed  conditionally  until  common  bail  is  61ed  (if  by  original,   say         No.  3. 

"   until  an  appearance  is  entered,")  and  the  defendant  is  to  plead  The  like,  not    . 

hereto  in  eight  days,  otherwise  judgment    Dated  this day  hailaWc. 

of ,  182— 

The  defendant  is  to  plead  hereto  within  the  Grst  four  days  of  next         No.  4. 

term,  otherwise  judgment.     Dated  this  — '■ day  of  Indorsement 

,         182— f  "where  the  de- 

'  fendant  is  to 

plead  the  next 
term,  or  entitled 
[  Cotir/.]  [Title  cause,"]       to  an  imparianoe. 

Take  notice,  that  a  declaration  was  this  day  filed  with  the  clerk  of  No.  5» 

the  declaration  in  the  King's  Bench  Office,  in  the  Inner  Temple  Lon-  Notice  of  decla- 

<k)n,  as  of  ibis  present term,  against  you  •,  at  the  suit  of  ^^^^  fcSon* 

the  above  named  plaintiff,  in  an  action  of  trespass  on  the  case,  on  se-'  bailable, 
▼eral  promises,   [or  **  in  an  action  of  debt,''  or  as  the  case  may  be,]  Auomput 

to  the  plaintiff's  damage  of  £ ,  and  unless  you  plead  thereto  in 

four  days  (or  as  the  case  may  be,  see  the  observationt  in  the  indorsement, 
Ab.  I.)  from  the  date  hereof,  judgment  will  be  signed  against  you  by 

default.     Dated  this day  of ,182— 

Your's,  &c. 

To  Mr. ^,  the  -,  plaintiff's  attorney. 

above-named  defendant. 

Take  notice  [&o.down  to  astesrish*,  from  No.  6,  above,  then  proceed']  No.  6. 

who  hath  survived  Gr.  H.  at  the  suit  of  the  above  named  plaintiff  who  Form  where  one 

hath  survived  E.  F.  «f  5*^"^1*»  ^ 

of  defendants 

hath  died  be- 

..^         ,  ..»..  .  1        tween  process 

[Cowrt.]  [Tuk  cause.]       and  declarmtioo. 

Take  notice,  that  it  declaration  was  this  day  filed  with  the  clerk  of         No.  ?• 
the  declarations  in  the  King's  Bench  Office,   in  the  Inner  Temple,  The  like  filed  d!e  ' 
London,   conditionally  until  special  bail  is  put  in  and  perfected,  as  of  jj^j  fj»«f  action 

this  present  term,  against  you,   at  the  suit  of  the  above,  ■**"*'^*** 

named  plaintiff,  in  an  action  of  trespass  on  the  case,  on  several  pro- 
mises, [or  **  in  an  action  of  debt,''  or  as  the  case  may  be]  to  the  plain- 
tiff's damage  of  £*-~-,  and  unless  you  plead  thereto  in  four  days 
(or  as  the  case  may  be,  see  observations  in  the  indorsement.  No.  1.)  from 
the  date   hereof,  judgment  will  be  signed  against  you  by  default. 

Dated  this day  of ,  182— 

Your's,  &c. 
To  Mr. ,  the  ,  attorney  for  the  plaintiff- 

above-named  defendant.  * 

[Court.]  \:Title  cause.]  No.  8. 

Take  notice,  that  a  declaration  was.  this  day  filed  with  the  clerk  of  The  like, 
the  declarations  in  the  King's  Bench  Office,  in  the  Inner  Temple,  bailable. 
London,  conditionally,  until  common   bail  be  filed  (if  by  original^ 

"  until  an  appearance  be  entered,")  as  of  this  present term, 

against  you,  at  the  suit  of  the  above-named  plaintiff,  in  an  action  of 
trespass  on  the  case,  on  several  promises,  [or  **  in  action  of  debt,"  or 

af  the  case  may  be]. to  the  plaintiff's  damage  of  £ ,  and  unless 

you  plead  thereto  in  eight  days  from  the  date  hereof,  judgment  wiU^ 
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be   signed   agaiiist   you  by  defkult.    Dated  the  day  of 

.     ,  182— 

To,  Mr. ,  the  . ,  attorney  for  the  plaintiff. 

aboTe-named  defendant 

Of  entitling  the  ^^  declaration  should  be  entitled  of  the  term  in  which  the 

declaration,  writ  wag  returnable  generally ,  vnleMS  the  cause  of  action  arose 

after  the  first  day  of  that  time  ;  and  then  it  should  be  entitled 
specially  of  a  particular  day  in  term  after  the  cause  of  actum 
arose,  thus 

Speciallj*  'j  next,  after : —  in  '  term,  in  tiie 

year  of  the  reign  of  king  George  the  Fourth. 

No  9.  ■  term,  in  the year  of  the  reign  of  king-George 

SX^a^tn*     *^'^""*'  Ellenborongh  and  Markham. 

MMioRMt.    By  ( The  chief  ckrks  names.) 

Venae  (in  the  maryin)  to  vit    A.  B«  compkins  of  C.  D.  being  ia. 

the  onstody  of  the  marshal  of  the  Marahalea  of  onr  Icnrd  the  now  king, 

before  the  king  himaeUi.    For  that  whereas,  &c. 
No.  TO. 

Where  defendant      [Venae],  to  wit*    A.  B.  complains  of being  in  the  cnstodj 

K  *"u*"*iS^^  ®^  ®'  ^^®  sheriff  of  the  connty  of ,  by  Tirtne  of  his  majesty's 

the  sheriff.  ^^^  ^^  latitat  [or  special  capias,  as  the  case  may  be].    For  thafc 

whereas,  &c. 

Beginning  of  de-  Veirae  {as  before) ,  to  wi^.  A.B.  complains  of  C.  D.  being,  &c. 
daration  in  ac-  (as  in  No,  1.)  of  a  plea  that  he  render  to  the  said  A.  B.  a  reasonable 
counts  account  for  the  time  he  was  bailiff  to  the  said  A.  B.  in  the  county  of 

■     "      (or  reoeiTer  of  the  monies  of  the  said  A.  B.)    For  that 
whereas,  &c. 

No.  12. 
The  like  in  an-         Venue  (as  before),  to  wit.     A.  B.  complains  of  C<  D.  being,  &c. 
noity.  (as  before),  of  a  plea  that  he  render  to  the  said  A.  B.  of  a  certaia 

annuity  or  yearly  rent  of  jf— ,  and'  which  the  said  C.  D.  owes  to 

the  said  A.  B.    For  that  whereas,  &o» 

No.  13. 
The  like  in  co-         Venue  (as  before),  to  wit.     A.  B.  complains  of  C.  D.  &c.  (as  brfore) 
Tenant.  of  a  plea  of  breach  of  covenant.     For  that  whereas.  Sec. 

No.  14. 
The  like  in  debt.       Venue  (as  before),  to  wit.    A..  B.  complains  of  C.  D.  <&c.  (as  before) 

of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ of 

good  and   lawful  money  of  Great  Britain,  which  he   owes  to  and 
unjustly  detains  from  him.    For  that  whereas,  &c. 

N.  In  actions  by  and  against  executors  and  administrators,  the 
words^  **  owes  to  and   tn  the  last  precedent,  are  omitted. 

No.  15.        [Chief  Clerks.]  [Term.] 

The  like  in  de-  Venue  (as  before),  to  wit  A.  B.  complains  of  C.  D.  being,  &c.  (as 
^m^»  before),  of  a  plea  that  he  render  to  the  aaid  A.  B.  certain  goods  and 

chattels  (or  certain  deeds  and  writings)  to  the  Talue  of  £ of 

lawful  money  of  Great  Britain,  which  be  owes  to  and  unjustly  detuni 
from  him.    For  that  whereas,  &c. 

No.  16.         [Chief  Clerks.]  [Term.] 

The  like  in  tres*  Venue  (as, before),  to  wit.  A.B.  &c.  as  in  case.  For  that (Heoniagf 
paM>  oicf  the  words  of  recital,  whereas),  &g. 
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ICM^  Clerks.]  [Term.]  No.  17. 

Yemie  («s  bifore^  to  ^iU    A.  B*  complains  of  C.  D.  who  was  ar-  Against  a  de- 
rested,  (or  served  with  prwJeas)  by  the  name  of  E.  D.  being  in  the  (endant  arrested 
ciatod;  {as  brfore).    For  tbut  whereaa,  (&c.)  ^^  *  ^'^"8  "*~- 

iChief  aerks.]  [ Term.]  No.  18. 

Venue  {as  before),  to  wit.  A.  B,  who  sned  out  the  proctess  in  this  J^^^J  jj^^frit 
cause  by  the  name  of  £.  B.  complaiiis  of  C.  D.  b^ing.  Sec,  {as  before)  by  a  wrong  name. 
For  that  whereas,  (&c.) 

Forms  of  Conclusions  of  Declarations  in  K.  B. 

To  the  damage  of  the  said  A.  B.  of  £ and        No.  19. 


therefore  he  brings  suit,  &c.  Comroon  conclu- 

•  T^i...  Ti^^  sion  of  a  declara- 

C  John  Doe,  ^^  y^  |^^  j,^ 

Pledges  to  prosecute     ^         and 

(  Richard  Roe. 

And  other  wrongs  to  the  said  A.  B.  then  dnd  there  did.         No.  20. 


against  the  peace  of  our  said  lord  the  now  king,  and  to  the  damage  of  Conclusion  of  a 

the  said  A.  B.  of  £ and  therefore  he  brings  suit,  &c.  it^L'J!?' k  « 

(John  Doe,  trespass,  K.  B. 

Pledges  to  prosecute     •?         and 

(^  Richard  Roe. 

VIL  Cases  AS  TO  Time  for  declaring,  C.P. 

See  sect.  iii.  of  this  title. 

The  time  for  the  plaintiff's  declaring  in  this  court  is  the  same  as 
that  in  K.  B.  and  the  rules  and  decisions  of  that  court  are  gene- 
rally applicable  to  the  practice  in  this  respect;  except  that  in  C.  P« 
unless  called  upon  by  rule,  plaintiff  has  till  the  essoign  day  of  the 
third  terai  to  declare  in,  and  tlie  defendant  cannot  sign  judgment 
for  not  declaring  before  the  end  of  the  second  term  after  the  writ 
is  returnable,  until  he  hath  given  the  plaintiff  a  rule  to  declare, 
and  tliis  he  must  do  at  the  end  of  the  term  after  the  return  of  the 
'  process,  or  in  four  d^s  afterwards.  £.  6.  H,  9  Ann.  Stewart 
V.  Harding,  x^.  JS.  121.  and  the  declaration,  previously  to  signing 
judgment,  must  also  be  demanded  in  writing,  2  R.  G.  M.  1  G.  II. 

Till.  Cases  as  t6  delivering  and  filing  Declaration, 

C.P. 

Most  of  th^  cases  and  decisions  mentioned  under  the  corre- 
spoAditig  division,  K.  B.  sect.  iv.  of  this  title,  are  applicable  here. 
See  Practical  Dibbctions,  C. P.  subjoined. 

By  R.  H.  58  G.  Hi.  C.  P.  upon  all  process  sued  out  of  this  A.  G.  H. 
court,  returnable  the  last  return  of  any  term  if  the  plainuff  declare  ^  ^*  ^^^' 
in  London  or  Middlesex,  aad  Ihe  defendant  live  within  twenty 
miles  of  London^  the  defendant  shall  plead  iiHAin  four  days  after 
such  declanltion  filed  or  delivered,  with  notice  to  plead  accord- 
iagly,  without  any  imparlance,  provided  such  declaration  be  filed  or 
delivered  on  the  day  of  stich  return  (or  on  the  day  next  after  such 
return  in  case  the  same  sbdll  not  iiappen  on  a  Sunday,  in  which 
case  the  plaiatiff  shall  have  the  whole  of  the  day  following)  to  file  • 
or  deliver  such  declaration  as  aforesaid.    And  in  case  the  plaintiff 
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declare  in  aoy  other  county,  or  the  defendant  live  aboire  twenty 
miles  from  London,  the  defendant  shall  plead  within  eight  days  after 
the  declaration  filed  or  delivered,  with  notice  to  plead  accordingly, 
without  any  imparlance,  provided  such  declaration  be  filed  or  deli- 
vered as  aforesaid.  And  the  rules  now  in  force  respecting  the 
times  of  declaring  and  pleading  upon  any  process  returnable  tbe 
first,  second,  or  third  return  of  any  term  shall  also  eitendtothe 
•fourth  return  of  Easter  term. 

The  above  is  a  copy^  of  the  order  verbatim,  signed  by  tbe  judges, 
taken  from  a  copy  in  the  possession  of  Mr.  Secondary  Griffith. 
In  2  H.  BL  551  •  there  is  a  copy  of  this  rule;  but  there,  instead 
of  the  passage  above  inserted  betvi«een  brackets,  is  the  folloit- 
ing,  the  result  however  being  the  same  in  both :  (or  on  tbe  day 
next  after  the  same,  unless  such  **  return  day  shall  happen  on  a 
^  Saturday,  in  which  case  the  plaintiff  shall  have  the  whole  of  tbe 
Monday  following''),  in  Peacock's  collection  of  the  Rules  and 
Orders  of  the  Common  Pleas,  the  passage  is  (or  on  the  day  after 
such  return,  in  case  the  same  shall  happen  on  a  Sunday)  which 
conveys  a  directly  contrary,  meaning  to  that  intended.  In  IUdtfi 
Practice,  345,  5th  edit,  the  rule  is  stated  correctly. 
De  bene  eue.  ^^^  ^^'^^  ^^  court  mentioned  sect.  iv.  ante,   are   nearly  the 

same  in  C.  P.  at  least  they  are  not  so  different  as  to  justify  their 
being  repeated  here;  but  tbe  R.  G.  T.  8  G.  III.  will  be  found 
under  the  Practical  Directions  subjoined,  post. 

Agreeably  to  which  rule  it  has.  been  decided,  that  the  plaintiff  may 
file  his  declaration  on  the  last  return  of  the  term,  or  on  the  day 
after  such  return';  and  if  that  fall  on  Sunday  then  on  theMondayf 
without  entitling  the  defendant  to  an  imparlance;  and  tins  nileap* 
plies  as  equally  to  Easter  term  as  to  any  other.  Crew  v.  Attwood, 
S  AfflrsA.  337.  E.  G.  C.  P.  H.  35  G.  HI. 

The  time  of  pleading  in  C.  P.  is  the  same  as  where  plaintiff  de- 
clares in  chief,  that  is,  four  or  eight  days,  according  to  its  befaig  a 
town  or  country  cause,  or  the  defendant's  residence. 

It  has  already  been  observed,  that  in  K.  B.  the  return  day,  that 
is,  the  first  day  of  full  term,  is  the  soonest  that  a  declaration  can 
be  delivered  de  bene  esse ;  but  in  C.  P.  it  will  be  recollected  that 
the  return  day  is  earlier,  t.  e •  the  essoign  day ;  and  it  has  been  de- 
termined thai  the  declaration  cannot  be  delivered  de  bene  esse,  so  as 
to  charge  the  defendant  with  paying  for  it  till  the  appearance  day 
of  the  return,  which  is  the  quarto  die  post,  or  the  fourth  day  after 
the  return  day,  the  four  days  being  considered  as  4ays  of  grace. 
Golding  V.  Grace,  2  BL  R.  749-    See  also  2  BL  R.  1243. 

In  C.  P.  if  a  declaration  is  delivered  de  bene  esse  oir  the  essoign 
day  of  the  return,  defendant  i>  entitled  to  eight  days  lime  to  plead; 
if  after  the  essoign  day,  and  on  or  before  tbe  appearance  day  of 
the  return  of  the  writ,  the  defendant  is  entitled  to  frmr  days  from 
the  appearance  day ;  and  if  delivered  after  the  appearance  day  tfaea 
to  four  days  after  delivery.  2  BL  Ri  1243.  and  he  must  plead  ia 
eight  daya  from  the  essoign  day,  although  by  the  rules  of  the  office 
no  person  js  allowed  to  search  for  a  declaration  till  the  first  day  ia 
full  term.     Hutchinson  v.  Best,  1  Taunt,  22. 

in  this  court  tbe  practice  materially  differs  from  that  in  K.  fi.  as 
to  who  may  deliver  a  declaration  by  the  bye*    In  K.  B,  any  per- 
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son  io  certain  cases  may  deliver  a  declaration  by  the  bje ;  but  in   By  the  bye. 
C.  P.  in  aU  cases^  no  person  can  deliver  by  the  bye,  except  the 

JIaintiff    himself.     Methwin    v.    Pople»  Cas.  Prac.   C.   P.   6. 
lolmes  V.  Small,  id.  58.  and   he  must  do  it  withiii  the  same 
term  m  which   the  writ  is  returnable.     Dunn  v.  Hutt,  Bar. 

S46.  .        .        .- 

In  Methwin  v.  Pople,  just  cited,  it  was  determined  that  the  de- 
fendant's attorney  was  bound  to  receive  declarations  by  the  bye  at 
the  suit  of  the  same  plaintiff,  though  not  at  the  suit  of  others. 

It  is  observed  by  Mr.  Serjeant  Sellon,  229i  that  the  reason  of 
this  difference  in  the  practice  of  the  courts  seems  to  be,  that  in 
B,  Rm  when  defendant  is  actually  in  court,  either  by  having  filed 
common  bail,  or  by  putting  in  special  bail,  he  is  presumed  to  be  in 
the  custody  of  the  marshal,  ready  to  answer  all  declarations  that 
may  be  brought  against  him  by  any  person  whatsoever ;  whereas, 
in  C.  B.  he  is  only  in  court  quoad  the  plaintiff;  but  in  the  case 
next  to  be  mentioned,  it  appears  that  the  reason  suggested  was, 
that  there  was  no  process  to  warrant  it. 

It  seems  that  in  C.  P.  the  same  plaintiff  only  can  deliver  a  de- 
claration by  the  bye,  for  it  was  determined  in  Reeks  and  Wife 
V.  Robins,  that  where  Reeks  only  had  issued  a  writ  he  could 
not  declare  by  the  bye  at  the  suit  of  himself  and  wife.  Bar. 
337. 

IX.  PRACTICAL  DIRECTIONS,  C.  P. 

The  office  practice  is  generally  the  tame  a$  in  K,  B,  mutatis  ma* 
tandis. 

The  differences  are  as  follow : 

Wkateoer  is  directed  to  be  done  at  the  King's  Bench  office^  or  at  the 
ckrh  of  the  mfes/  Hfc.  nmst  he  done  at  the  prothonotaries,  or  at  the  se- 
comdaries  offices^  C.  P. 

If  the  defendant''s  attorney  have  appeared^  or  put  in  bail,  the  decla^ 
ration  must  be  delivered  to  him,  [whereupon  he  must  pay  for  the  same 
duty  and  warrant ;  or  on  refusal  by  him  or  his  clerk  in  his  absence]^, 
or  ^  his  abode  be  nnknoum,  it  may  be  filed  in  the  prothonotaiy's  officCt 
on  payment  of  2s.  a  count,  or  Qd,  per  sheet,  and  then  on  notice  thereof 
to  the  defendant  or  his  attorney  (and  from  the  time  of  giving  such  notice^ 
and  not  before  declaration  is  well  delivered)  and  on  rule  to  plead  being 
given,  judgment  for  want  of  a  plea  may  be  signed^  and  no  plea  may 
be  received  till  the  declaration  is  taken  out  of  the  office,  R.  G. 
T.  12W.  III. 

And  if  a  defendant's  place  of  abode  be  unknown,  application  must  be 
made  to  the  court,  that  affixing  the  declaration  in  the  office  may  be  deemed 
goad  tertdee.     Welter  v.  Robinson,  1  Taunt  433. 

The  general  rule  as  to  appearance  according,  8fc»  seems  to  be  nearly  plaintiff's  ap- 
tiie  same  in  both  courts;  see  R.  therefore  K.  B.  page  442,  ante,  that  pearinx  nccord- 
ofCF.u  also  of  T.  1 G.  II.     The  only  distinction  between  the  rules  »K  *•  ^  »**^*«* 
seesns  to  be,  (1.)  That  in  C.  P.  it  is  ordered,  that  the  notice  of  declara- 
tion also  signify  in  whose  office  the  declaration  is  left,  (2.)  and  that 
before  judgment  can  be  signed,  a  rule  to  plead  must  be  first  given. 

Upon  process,  returnable  the  first,  second,  or  third  return  of  any  term.  Of  delivering 
the  declaration  may  be  delivered  de  bene  esse,  at  the  return  of  the  pro-  declaratioo  de 
eeas,  with  ntftice  to  plead  if  in  London  or  Middlesex,  and  defendant  **"*  ***^* 

*  Thi«  daote  between  brackets  in  sopeneded  by  the  declaration  and  issue, 
money  being  now  allowed  in  tazatioo. 
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Iroes  within  twenty  miles  of  London,  in  four  day$ ;  but  if  the  plaintiff 
declares  in  any  other  ctmnfy,  theH  it  tnay  be  delivered  de  bene  esse,  with 
notice  to  plead  within  eight  days  after  the  declaration  delivered^  either 
where  there  is  special  or  common  bail  filed.    R.  G.  T.  8  G.  III. 

As  to  whether  the  declaration  may  be  deUoerod  on  the  last  tetmm, 
see  the  rule  of  court,  R.  G.  T.  22  G.  III.  and  the  observaiions  thereon, 
ante,  page  437. 

X.  FORMS,  C.  P. 

Under  similar  circumstances,  the  indorsement  on  the  declaration 
is  the  same  as  in  K.  B.  See  Forms,  K.  B.  page  442, 3,  ante, 
except  that  instead  of  "  until  common  bail  be  fled,"  tJte  in- 
dorsement will  run,  "  until  an  appearance  be  entered^' 

The  lihe  observation  is  applicable  to  the  notice  of  declaratum, 
which  only  varies  from  that  in  K.  B.  in  stating  the  court  to  be 
"  in  the  Common  Pleas,"  and  instead  of  saying  **  filed  with 
the  clerh  of  the  declarations  in  the  King's  Bench  office/*  say, 
"  with  the  prothonotaries,  at  their  office,  in  Tan/teld-cowrt." 
See  the  several  notices,  Nos.  5,  6, 1,  8,  under  Forms,  K.  B. 
page  44S,  ante. 

And  in  declaring  against  a  prisoner,  the  custody  is  not  tu  in 
K.  B.  stated. 
No.  1-  [Omit.]  \Term:\ 

BegiDDing  of  a  (Venue),  to  wit.     C.  D.  was  attached  to  answer  A.  B.  and  there- 

declaration  in       upon  the  said  A.  B.  foy  £.  F.  his  bttdmey,   coknplains.      For  that 
MSfmipsitorcase,  choreas,  (&c.) 

No.  2.  [Court. 1  [Term.] 

The  like  in  co-         (Venue),  to  wit.    C.  D.  was  summoned  %o  answer  A.  B.  of  a  plea, 
^rcaant*  that  he  keep  with  him  the  covenant  made  by  the  said  C.  D.  with 

the  said  A.  B.  according  to  the  force,  form,  and  effect  of  a  certain 
indenture  (or  of  a  certain  deed  poll  or  articles  of  agreement)  thereof 
made  between  them,  &c.*,  and  thereupon  the  said  A.  B«  by  £.F.  his 
attorney,  complains.    For  that  whereas,  (&c.). 

Yio.  3.  ^ti  account,  annuity,  debt,  and  detinue,  the  defendant  is  said 

The  like  in  debt,  to  be  summoned  to  anmoeTf  and  the  plea  is  desmbedas  in  K,  B. 

Ice.  by  biU. 

No.  4.         [Oourt.]  [Term.] 

The  like  in  le-         (Venue),  to  wit    C.  D.  was  summoned  to  answer  unto  A.  B.  of  a 
pleYin*  plea,  wherefore  he  took  the  cattle  (or  **  goods  and  chattels'^  of  the 

said  A.{B.  and  unjustly  detained  them,  against  sureties  and  pledges, 

until,  &c.  and  thereupon,  (&c.) 

No,  5.  [Court.]  [Term.] 

The  like  in'  tres*      (Venue),  to  wit.    C.  D.  was  attached  to  answer  A.  B.  of  a  plea^ 
pass.  wherefore  the  said  C.  J),  with  force  and  arms,  &o.  broke  mud  entered 

(or  '*  made  an  assault,^'  &c.  recite  th^  trespau  at  lengthy  but  without 
particularizing  the  time,  number,  muUity,  or  value,  Sfc*)  and  other 
wrongs  to  the  said  A.  B.  then  did,  to  the  great  damage  of  the  said 
A.  B.  and  against  thepeace  of  our  lord  the  now  king ;  and  thereupon 
the  said  A.  B.  by  £.  F.  his  attorney,  complains  that  the  said  C.  D.  on 
(&c.  repeating  the  trespasses,  with  the  circle  of  time,  quantity,  ^[uaHh/, 
value,  Sfc.)  and  other  wrongs,  to  the  said  A.  B.  then  and  there  did, 
to  the  great  damage  of  the  said  A.  B.  and  against  the  peace  of  our 
said  lord  the  now  king,  (&c.) 

•  A  description  of  the  action  in  the  preamble  seems  quite  annecefisary. 
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Wberefore  die  said  A.  B.  saith  that  he  is  iojnred,  and  hath  sat-        No.  6. 

tuned  damage  to  the  value  of  £ and  therefore  he  brings  Cohuboh  coodn* 

Ills  BQlt.  &c.  ^^^^  to  «  decUim- 

tioDy  C  P. 

To  the  damage  of  the  said  A.  B.  who  sues  as  afaresaid  of  £ No.  7. 

and  therefore,  as  well  for  our  said  lord  the  king  (or  for  the  poor  of  the  J*»  ^"^  ^  T^ 
P*riAof ^)asforMiiiselfiiithis  behalf,  he  briogs  suit,  &e.  **^ 

XL  GENERAL  FORMS.  No.  1. 

/N    ^  Beginoing  of  « 

VFUOMMBNCBMBNT8  AND  CONCLUSIOIIS  OP  DeCLABATIONS  dedirttidn  at  the 

NOT    INCLUDED     UJIDEE  ANY    OTHBB    HbAD,     ABBANGED  SIITL^^JI*"^' 
ALPHABETICALLT.  "    SS^  fiS^or, 

rrW*!  -  r«,        ,       Form.  No.  10. 

(Venae),  to  wit    E.  F.  was  attached  to  answer  to  A.  and  B.  as-  Beginning  of  a 
Bignees  of  the  estates  of  C.  D.  a  bankmpt,  according  to  the  foiee,  declaration  at  the 
form,  and  effect  of  the  several  statates  concerning  bankmpto,  of  a  ."'i  «  wMgnecs 
plea  of  trespass  on  the  case,  *c. :  And  thereupon  the  said  A.  and  B.  "*  ^'  *^" 
•Mignees  as  aforesaid,  by  G.  H.  their  attorney,  oompUins.    That 
whereas,  &o, 

[Ow^Cferfe.]  [Term.l  No.  3. 

.v;  ®^ae),  to  wit   A.  B.  assignee  of  the  estate,  debto,  and  effecto  Beginning  of  de- 
A  Pi  ^*®  ®'  ' ■"»  heretofore  an  insolvent  debtor  (or  fiigitive)  ^s^tion  by.  a^- 

paruament  made  at  Westnunster,  in  the  county  of  Middlesex,  in  the  fagitiye,  K.  B. 
"         -  year  of  the  reign  of  his  present  majesty,  intituled,  an  act 
K^alt  Hile)  complains  of  £.  F.  hemg  in  the  custody  of  the  marshal  of 
^e  Marshalsea  of  oor  lord  the  now  lung,  before  the  king  himselt 
For  that  whereas,  (&o.) 

In  C.  P.  tie  firm  ii  varied,  as  in  the  eaae  of  an  attignee  of  a 
bankrupt. 

[CUef  aerk$.]  [Term.]  No.  4. 

(Venue),  to  wit   A.  B.  assignee  of  the  goods,  debts,  and  effecto  of  The  like  wliere 

C.  D.  late  of ,  heretofore  an  insolvent  prisoner,  and  duly  ^  ;J«btor  was 

discharged  from  imprisonment  in  pursuance  of  certain  acta  of  par-  thJtoUK  ac? 
liament  made  for  the  relief  of  insolvent  debtors,  complains  of  £.  F.  j.  b.  ' 

being  (oMtmihe  Uui  precedeni).    For  that  whereas.  See. 

[OUef  Clerks.]  [Term.]  No.  5. 

(Venue),  to  wit    A.  B.  C.  D.  and  E.  F.  assignees  of  the  estate  and  Tlie  like  where 
effecto  of  G.  H.  heretofore  an  insolvent  debtor,  and  duly  dbcharged  diacharged  under 
from  impriaonment  in  pursuance  of  an  act  of  parliament  made  at  ^^^^  ^^ 

Westminster,  in  the  county  of  Middlesex,  in  the year  of  the 

reign  of  hie  present  majesty,  intituled  an  act ,  complain  of 

J.  K.  bemg,  &5«  (as  b^ore).    For  that  whereas,  (&c.) 

[Chief  CttrkM.]  [Term.]  No.  6. 

(Venue),  to  wit    A.  B.  and  C.  his  wife,  complain  of  D.  £.  and  F.  Beginning  of  de- 
his  wife,  being  in  the  custody  of  the  marshal  (&c  as  before).    For  that  «laration  by  and 

^1 ^      ,0  J\  ^  \  ./       ^  againut  baron 

Whereas,  (Ac.)  2d  feme,  K.  B. 

[Chief  CterkM.]  [Term.]  No.  7. 

(Venue),  to  wit    ,  clerk  to  trustees  for  patting  in  execu-  Beginning  of  a 

tion  a  certain  act  of  parliament,  made  and  passed  in  the •  year  „JiS3*a*  clerk 

of  the  refga  of  his  present  majesty,  intitdedi  an  act  for  {titk)  apoord-  ^l^„  tnuteei ' 

VOXi.  I.  F  P 
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appointed  by  act  ing  to  the  form  and  eflfect  of  tbe  said  act  of  parliam^t,  was  attached 
of  parliament,  &c  to  answer  (&c.  this  deelaratkm  was  coniimied  against  the  trustees). 


No  8.       '  [Chief  Clerks.]  '^        ^  ^    ,  [Term.] 

The  like  againat        (Venue),  to  wit    TJie  dean  and  chapter  of  the  cathedral  ctarch  of 
a  corporaUon.        the  Holy  Trinity  of  Bristol,  were  summoned  to  answer  A.  B.  of  a 

plea,    (&c.)  call  defendanto  afterwards  « the  said  dean  and  chap- 
ter," 

N.  AssumpsU  mU  not  Ke  agaimst  a  lay  corporation. 


No  O  I«*  the  King^s  Bench»  (or  Common  Plea^).  ^  [Tom,] 

Another.'  (Venue),  to  wit    The  mayor,  commonalty,  and  ciUzens  of  the  city 

of  London,  were  attached  (or  summoned)  to  answer  A.  B.  of  a  plea  of 
trespass  in  the  case  {or  as  the  plea  is) ;  and  thereupon  the  said  A.  B. 

'  by his  attorney,  complains.    That  whereas  the  said  mayor, 

.  commonalty,  and  citizens,  (&c.) 

No.  IQ.        [a^ief  Ckrks.]  ^       ^  ^   ,   ITer^}, 

Beginning  of  a   .      Venue  (fls  before),  to  wit    ,  executor  of  the  last  will  and 

declaration  at  the  testament  of ,  deceased,  (or  if  administrator,  say,  **  admi- 

l^\of  nneTtai'  jji^tratoT,  of")  complains  of = — ,  being,  &c.  {as  befrre)  of  a 

tor  in  dcDU  ^j^^  ^^^  ^^  render  to  the  said ,  as  executor  (or  as-admrnis- 

trator)  as  aforesaid,  the  sum  of  £ of  good  and  lawfol  money  of 

Great  Britain,  which  he  unjustly  detains  from  him.    For,  &c. 

No.  11.        [Chief  Ckrks.]  .     [Term.] 

The  lilte  in  debt      A,  B.  who  sues  as  well  for  our  sorereign  lord  the  king  (or,  «  fwr 

at  the-  soit  of  a  the  poor  of  the  parish  of ,  in  the  county  of j 

conunoninfonnef.  ^  f^^  himself  in  this  behalf,  complains  of  C.  D.  &c.  {as  before)  of  a 

plea  that  he  render  to  our  said  lord  the  king  (or  to  the  poor  of  the 

parish  of )  and  to  the  said  A.  B.  who  sues  as  aforesaid,  the 

sum  of  £ of  lawful  money  of  Great  Britaiii,  which  he  ow* 

to  and  unjustly  detains  from  them.    For  that  whereas,  &c. 

]^^  12  To  the  damage  of  the  said  A.  6.  who  sues  as  aforesaid, 

Conctasiin  of  a     of  £- and  therefore  as  well  for  our  said  lord  the  king  (or  for 

declaration  in  the  poor  of  the  pariah  of  ■     ■        ■)  as  for  himaeU;  in  this  behalf  ho 

K.B.  q.t.  qui  tam  brings  his  suit,  &€• 

(.  Bichard  Boe. 

No  13.  [Chief  Clerks.]  [Term.] 

Beginning  of  a         (Venue),  to  wit  His  most  sacred  majedty  king  George  the  Fourth, 

declaration  at  th^  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain  and 

■nit  of  the  king  Ireland  king,  defender  of  the  faith,  complains  of,  (&c.)    For^  that 

m  K.  B.  whereas  (&c.  denominating  the  king  "  his  said  inajestj^—  no  pledget^} 

No.  14.        [Chief  Clerks.]  [Term.] 

Beginning  of  a  (Venue),  to  wit  A.  B.  and  C.  the  sud  B.  and  C.  befaig  assignees, 
declaration  by  (as  in  precedent.  No.  2.  page  449,  ante)  complain  of  E.  F.  being  in 
SSJSS^^f  ^  ^^  custody  of  the  marshal  of  the  Marshabea  of,  (&o.)  For  that 
otter,  in  K.  B. '    whereas,  (&c.) 

No,  15.  '  [Chief  Clerks.]                                  ,                                   t^^-l 

The  like  at  tfaa        (Venue),  to  wit.    Her  most  saored  majesty ,  queen  of  tae 

■ait  of  the  queen  nnited  kingdom  of  Great  Britain  and  Ireland,  consort  of  our  sorereigo 

is  IL.  B.  loyj  tjj^  u^,^  ting^  complaina  of  C.  D.  being  in  the  custody,  (Ac) 

'  For  that  whereas,  {See.  denominating  the  ^ueen  **  ber  said  majesty.') 


DEDIMUS  POTESTATEM.    DEFENCE.  4fil 

DEDIMUS  POTESTATEM.    See  tides  Fine.    Recoyert. 
DEEDS.    See  titles  Oyer.    Subpcena. 
DEFAULT.    See  title  Judgment  bt  Default. 

DEFEASANCE,  Defeasmee  on  Warrant  qfJitomey. 

A  cdlateiBl  instrument  containing  a  condition ;  usually  made  at  Wliat 
die  same  time  widi  the  warrant  of  attomej ;  which  condition,  when 
performed,  defeats  its  force* 

But  an  obligation,  &c«  may  be  defeated  by  a  defeasance  made 
qfier  the  condition  is  broken  as  well  as  before.  Ayloffe  v.  Scrimp- 
shire,  Carth.  64.  ft  Saund.  47.  n. 

In  K.  B.  by  R.  6.  JIf.  4d  6.  HI.  2  EaU,  156;  in  C.  P.  by  Roles  K.  B.  ana 
IL  G.  M.  43  G.  III.  SB.Sf  P.  310.  '*  eveiy  attorney  who  shall  ^  P-  wipeciiDg 
prepare  any  warrant  of  attorney  to  confess  any  judgment,  which  is  ^'^^*>*°^* 
to  be  sub|ect  to  any  defeasance,  shall  cause  such  defeasance  to  be 
written  on  the  same  paper  or  parchment,  on  which  the  warrant  of 
attorney  shall  be  written ;  or  cause  a  memordandum  in  writing  to 
be  made  on  such  warrant  of  attorney^  containing  the  substance  and 
effect  of  such  defeasance." 

When  indorsed  on  the  warrant  of  attorney,  it  does  not  require  a 
separate  stamp.  Cawtfaome  t?.  Holben,  lN.ii«£79* 

See  title  Wabbant  of  Attobnet. 

•        •  •         f  , 

FORM. 

MemoTOMdum.    The  within  warrant  of  attorney  is  giren  to  secure  Common  defeas- 

payment  by  the  within-named—: to  the  within-named ,  ance  on  a  war* 

of  the  sum  of  £ and  interest,  on  the  days  and  in  manner  fol-  '"'"t  of  attornoy, 

lowing,   that  is  to  say,  the  sum  of  £-  —  one  moiety  (or  part) 

thereof,  together  with  interest  for  the  same  (or  as  the  case  may  be)  on 

the  — ^— —  day  of next  ensuing  the  date  hereof,  and  the 

sum  of  £ the  other  moiety  (or  remaining  part  or  residue) 

thereof,  together  with  interest  for  the  same,  on  the day  of 

,  which  will  be  in  the  year  of  our  lord,  182 — :  And  it  is 
herebj  declared  and  agreed  by  and  between  the  said  parties,  that  no 
action,  process,  execution,  or  other  proceedings,  shall  be  commenced, 

sued,  or  prosecuted  against  the  said *  his  heirs,  executors, 

or  administrators,  or  against  his  lands,  tenements,  goods,  and  chattels, 
upon  the  judgment  to  be  entered  up  in  pursuance  of  the  within  war- 
rant, ontil  default  shadl  be  made  in  payment,  and  satisfaction  thereof* 
Witness  our  hands  the  day  and  year  within  written. 

Witness.  (Pariie$  SignatureB.)  ' 

(Witnesses  names,) 

DEFENCE. 

The  practical  act  or  means  of  opposing  or  resisting  the  plaii>-  Wliat 
tiff's  demand. 

Very  nice  distinctions  as  to  full  defence  and  half  defence,  as 
implied  in  the  use  of  the  phrase  ''  when,  &c/'  in  certain  cases, 
have  beeii  attempted  to  be  made ;  but  it  has  been  decided  that  in 
general  the  ''  &c/'  would  imply  only  the  half  defence  in  cases 
where  such  a  defence  was  to  be  made,  and  that  it  would  be  under- 
stood as  making  a  full  defence,  if  a  full  defence  were  necessary. 
Wilkesr  c.  Williams,  ST.  R.  631.  3.  See  also  Alexander  v. 
Mawiluin»  WUles,  40.  .  The  case  of  Gawen  v.  Surby,  1  Lutw.  6. 

F  f2 
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appointed  by  act  iDg  to  the  form  and  eflfeot  of  the  said  act  of  parl^  ^ 
of  parliameni^&c.  to  answer  (&c.  ihu  dedaratitm  u>a»  cmUiMued  p^ ^ 

[Chief  Clerks.]  /// 

(Venne),  to  wit    The  dean  and  chapter  c  //  r 
the  Holy  Trinity  of  Bristol,  were  snmn*/. '/  j 
plea,    (&c.)  call  defendants  afterward; ,-    /  / 
ter,"  ."/ 

N.  AsiU9^^wUlnot 


No.  8. 

The  like  against 
a  oorporation. 


^adoBof 

^dgmentin 

iority,"  and 

iiatthatcaie 


^ 
>* 


No.  9. 

Another. 


No.  IQ. 

Beginning  of  a  . . 
declaration  at  the 
■oit  of  an  ezcca- 
tor  in  debt. 


In  the  King^s  Bench,  (or  Commar 
(Venue),  to  wit    TTie  mayor  . 
of  London,  were  attached  (or  ,  ' 
trespass  in  the  case  {or  a$  i* 

by his  attorney.  -     • 

commonalty,  and  citizen; 

[Chief  Ckrh.] 
Venue  (cj*  before'^ 

testament  of ► 

nistratoT,  of'*)  * 


9 
i 


day  be  unable  or 

very  often  is,  de- 

or  final  judgment 

it  maybeuseMto 

d,  head;  not  only  the 

ccisioos  respecting  ddsj. 

'  iU  two  terms  after  the  retain 

^o  judgment  of  mn  pros ;  but  if 

the  plaintiff  may  deckre  any  time 

A^ee,  IT.  R.I  IS.    Penny  v.  Harvey> 


No.  11.     . 

The  Ukfr  in  debt 
at  tlie*  suit  of  a 
common  informer. 


^  no  step  in  the  cause  for  three  terms,  and  m 
plea  that  he  re  concilium  and  obtab  jodgmeDt  in  the  fifth  temi» 

trator)  as  afo       -  concilium  is  taking  a  step  in  the  cause  so-as  to  make 
Great  Britp'  ^^  ^^  P^®  ^  tern's  notice.    Bland  v.  Darley,  3  T«:  £. 

[^"^V  ^^;^  ggme  case  it  was  decided ;  that  the  rule  requiring  a  term's 
^^    \     V^  ii/iera  delay  of  four  terms,  is  to  prevent  surprize  on  the 
'  *  !^p^^  ^^  dierefore  does  not  ap|dy  where  the  proceeding! 
^       ^diAKS^A  at  the  defendant's  request. 


No. 

Conclnsi' 
deelara' 
K.B. 
(or  a' 
i 


f^ir  fiur  it  sboidd  yet  be  in  tlie 
'j^of  a  plahitiff  or  defendant,  with- 
fv^peciai,  not  nominal  leave  of  the 
'J^  to  delay  proceeding,  or  to  de- 
Z^m  a  time  the  due  prosecntion  0f  a 
^jt,  is  a  question  worthv  of  grave 
^agideration.  That  hasty  Justice Isnot 
always  measured  with  a  just  hand,  may 
nor,  I  think,  admit  of  being(  doubted ; 
but  that  the  law  should  allow  iUipedi- 
meats  to  be.  cast  in  the  way  of  a  just 
claimant,  seems  to  be  an  anomaly  ia 
legal  science  scarcely  compatible  with 
any  legal  principle  or  even  c<tanmon 
sense.  It  n  true  that,  praotically,  an 
opinion  4s  entertained,  tnat  by  the  ad« 
ditional  expeAce  to  which  a  par^ 
seeking  to  defeat  another  by  delay  is 
nut,  sufficient  punishment  is  inflicted* 
Vet,  although  tne  defendant  be  punish- 
ed,  as  alleged.  It  should  be  recollected 
that  the  plaiatlff  is  not  benefitted  by 
what  the  defendant  suffers.  In  every 
case  of  right  withheld,  he  who  is  wrong- 
ed should  be  compensated  at  his  ex- 
pence  who  does  the  wrong.  But,  in 
the  case  of  deUiy,  officers  who  minister 
the  fictitious  means  of  delay,  are  chteflv 
advantaged.  And  why,  Itmav  with  aU 
deference  also  l>e  asked,  shonfd  a  party 
reckless  of  consequence  to  himself,  have 
it  in  his  power,  under  sanction  of  law,  to 
inflict  a  wrong  upon  another  ?  And  that 
dehiy  byshasi  plMdidgi  writ  of  sham 


errors,  Ac.  te.  does  inflict  sabstantife 
faunry  noon  one  party  Is  too  dear  to' 
admit  or  doubt,  and  too  bad  to  admit 
of  justification.    I  desire  to  speak,  aad 
wnte,  with  deference,  of  ancient  tlriags ; 
but  when  ancient  things  lose  their  per- 
tinency, or  liecome  perverted  to  bad 
ends,  it  is  time  for  courts  and  legisla- 
tore  to  go  hadd  Ih  hand  in  timely  and 
useful  revisiott  of  ancient  things,  which, 
however  proper  in  their  origin,  are  no 
longer  so.    It  is  the  first  time,  I  bdieve, 
that  ever  the  detrils  of  <<  dehy"  fbond 
their  way  Into  a  book  of  practice ;  but 
I  have  little  hesitated  to  insert  and  ex- 
tend the  title.    Theevilthna,asitwere, 
nkJ9cH»  9iiUiif  will  be  better  appreci- 
ated, and  some  means  more  rational  iMy 
IMrimps  be  found  for  giving  time  to  par- 
ties requiring  it,  than  th<Me  which  are 
here  presented.    Gross  falsehoods,  and 
the  more  grass,  vrben  ii^nriona,  oaght 
not,  under  any  nretence.  to  be  niMe 
sobaenrient  to  tne  gratincation  of  bad 

SasAioos,  or  to  the  ensoluawnt  of  parw 
Cuhur  men. 

It  Is  my  earnest  hope,  that  those  who 
oflicially  derive  emolument  from  these 
obnoxious  things,  will  not  impute  laTi- 
dioosneas  to  my  freedom  of  observatifa. 
If  wliat  they  eigoy,  the  hw  have  too 
long  sanctioned,  no  just  law  can  bow 
take  it  away  without  making  the  hwir 
most  ample  conptwatkHk 


\ 
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"^^proceedings  having  been  had  for  abore  a  year,  the  plaintiff, 

n  before  Hilary  Term,  gave  notice  of  his  intention  to  pro- 

^  ^days  after  the  term  he  served  rule  to  plead,  and  in  the 

"^^  ^  judgment,  as  of  Hilary  Term,  was  signed  for  want 

^  N  rqjttlar.    Milboume  v.  Nixon,  2  T.  R.  40. 

^^      ^L  ^his  case,  seems  to  have  over-ruled  an  objection, 

^    ^e^*  Vannot  be  given  in  vacation. 

^      'O^  ^y.    Declabation. 

^^  H>me8  a  question  with  practitioners .  in  what 

^  nntiff  from  obtainbg  judgment  in  a  term ; 

^  *>een  had  to  various  devices:  it  becomes 

*ice  to  observe  upon  some  of  those 

LUC  name  of  sham  pleas,  a  title  which  I 

^  Audulge  a  hope,  will  one  day  be  expunged 

-"^  .^cept  in  Easter  term,  it  seems  that  a  sham  plea 

^  ^  of  bailable  process  in  country  causes  prevent  die 

ai  obtaining  judgment  in  the  term  his  writ  is  Returnable ; 
^,  although  it  be  returnable  the  first  returp  of  the  term.  ^  The 
«e  observation  will  hold  good  as  to  where  the  declaration  is 
delivered  conditionally,  and  where  the  defendant  has  eight  days  to 
appear  to  conunoq  process.  But  in  actions  upon  bills  or  notes  a 
reference  to  the  master  to  compute  takes  place,  and  thus  the  plain- 
tiff obtains  judgment  as  of  Uie  term.  But  in  the  case  of  proceeding 
a^Qsl  an  attorney,  who  by  the  rules  of  the  court  must  plead  within 
the  last  four  days  of  term,  e.  g.  Hilary ;  it  seems  difficult  to  pre-  ^ 

vent,  by  means  of  a  sham  plea,  the  final  judgment,  as  of  the  term 
bieing  signed.  For  instance,  the  rule  to  plead  being  given  in  this 
ea^  QQ  the  £dd,  eipired  the  28th,  when  a  plea,  that  a  bopd  was 
given  in  satisfaction  of  the  debt  is  filed*  On  the  99(h,  in  the  morn- 
ing the  plaintiff  bespeaks  a  copy  of  the  plf  a,  and  op  the  same  day 
replies,  that  no  such  bond  w|m  giv^q,  and  concludes  to  the  coun- 
try.. The  replication  is  filed  and  paper  book  is  bespoke ;  the  clerk 
nrfthf)  papers  adding  the  rejoinder.  On  the  30th,  if  that  day  be  not 
on  a  Sunday,  and  if  it  be,  on  &e  Slst  [1314]  Uie  paper  book  is 
delivered,  with  notice  of  trial  for  the  last  sitting  in  term.  Bat  the 
paper  book  is  to  be  returned  in  four  days,  the  last  of  these,  accord- 
ing to  whether  the  delivery  be  on  the  SOtb  or  31st,  expiring  on  the 
Sd  or  4th  of  Febniai^.  On  the  4th  say,  strike  out  the  rejoinder 
added  by  the  clerk  of  the  papers,  file  a  demurrer  to  the  replica- 
tion, and  return  the  paper  book.  On  the  5tb,  the  plaiptiff  pro- 
cures the  demurrer  and  rejoinder  to  be  added  to  the  paper  l|oqk>  on 
which  a  new  rule  is  given,  expiring  on  the  6th,  twenty-four  hours 
<^ly  being  allowed  for  the  return.  But  it  is  not  returned,  and 
the  plaintiff  signs  interlocutory  judgmeqt,  still  as  his  writ  of  inquiry 
cannot  be  returnable  before  Easter  terqi,  he  is  too  late  on  the  6th 
or  7Ch  to  obtain  judgment  in  Hil.  term.  Yet,  as  above  observed, 
in  actions  upon  bills  and  notes,  it  is  different.  In  such  actions, 
instead  of  writ  of  inquiry  a  motion  is  made  for  a  rule  to  shew 
cause  why  it  should  qot  be  referred  to  the  master  to  compute,  &c. 
Ob  his  aUocaiur  the  plaintiff  signs  judgment  as  of  this  term,  and 
unless  the  aHowaqce  of  ai  w*rit  of  error  be  served  in  due  time^ 
execution  is  levied^  If  the  demurrer  be  argued,  there  are  still  five 
days  gQoc|^  ctp  which  qpp  qr  n^ore  paper  d^ys  will  occqri  fiqd  thp 
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plaintiff  equally  obtains  judgment  by  procuring  Ibe  referauoe  to  die 
master  above-mentioned. 

Upon  delay  effiected  by  means  of  the  writ  of  error,  some  ohsery- 
ations  will  be  made  under  title  Error  ;  a  title  which,  unless  en- 
tertained for  real  purpoijes  of  strict  justice,  it  were  well  were  it 
.  altogether  swept  from  practice.  And  should  this  book  yet  reach 
another  edition,  its  Editor  well  hopes  he  wiU  have  to  add  a  note 
congratulatory  of  the. public,  and  still  more  so  of  the  profession^ 
with  relation  tp  some  modification  of  error,  as  with  pleasure  be 
has  added  when  treating  the  title  County  Court  or  Costs. 

DEMAND,  Demand  of  Copy  of  Warrant,  see  title  Constabie. 
Demand  of  Dedaration,  see  title  Declaration.  Demand  of 
Plea,  see  title  Plea.  Demand  of  Plea.  Demand  of  RepHca- 
tion^  see  title  Replication.  Demand  of  Money  on  Award, 
see  tide  Arbitration.     Demand  of  Costs,  see  title  Costs. 

DEMISE.    Death  or  Demise  of  the  Kif^. 

The  statute  1  E.  VI.  c.  7.  enacts,  that  ''  by  the  death  or  demise 
of  the  king's  majesty,  any  action,  suit,  bill,  or  plaint,  that  shall 
depend  between  party  and  party,  in  any  of  die  courts,  shall  not  in 
anywise  be  discontinued,  or  put  without  day,  but  that  the  process, 
pleas,  demurrers,  and  continuances,  in>  every  actioii,  actions,  suits, 
bills,  or  plaints,  shall  stand  good  and  effectual,  and  be  prosecuted 
and  sued  forth  in  such  manner  and  form,  and  in  the  same  estate^ 
condition,  and  order,  as  if  the  same  king  had  lived  or  continued  in 
full  life,  the  death  or  demise  hereafter  of  any  king  of  tbb  realm  not- 
withstanding ;  and  that  all  and  all  manner  of  judicial  process  that  shall 

'  be  had  or  pursued  in  the  time  of  the  reign  of  any  other  king,  then 
reigning,  at  the  time  of  the  pursuit  of  the  original  or  former  pro- 
cess, shall  be  made  in  the  name  of  the  king  that  for  the  time  snail 
reign  and  be  king  of  this  realm,  and  that  variatice,  touching  the 
same  process  between  the  names  of  the  kings,  shall  not  be  in  any- 

'    wise  material,  as  concemmg  any  default  to  be  alleged  or  object 

'  therefore.''  And  by  the  1  Ann.  stat  1.  C  8.  s.  4.  it  is  enacted^ 
''  that  no  writ,  plea,  or  process,  or  any  other  proceeding  upon 
any  indictment  or  information  for  any  offence,  or  misdemeanor, 
or  any  writ,  process,  or  proceeding  for  any  debt  or  account  that 
shall  be  due,  or  to  be  made  to  her  majesty,  her  heirs  or  successors^ 
for  or  concerning  any  lands,  tenements,  or  other  revenue,  that  shall 
belong  to  her  or  them,  that  shall  be  depending  at  the  time  of  her 
majesty's  demise  or  of  any  of  her  heirs  or  successors,  shall  be  dis- 
continued or  put  without  day,  by  reason  of  her  or  any  of  their 
deaths  or  demises ;  but  shall  continue' and  remain  in  full  force  and 
virtue  to  be  proceeded  upon  notwithstanding  any  such  death  or 
demise.'' 

DEMISE,  In  Ejectment.    See  title  Ejectment. 

DEMURRER. 
What  A  form  in  pleading,  by  which  a  cause  is  stayed '  in  its  progress 

towards  a  termination  by  the  country  or  a  jtiry,  on  matter  of  fact, 
and  judgment  is  thereby  referred  to  the  coutt  on  mattei*  of  law. 

The  intention  of  the  institution  of  a  suit  is  to  obtain  a  judgment 
on  the  facts ;  but  either  party  may  admit  certain  kct$^  and  yet  al« 
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]ege  thei#  iosuflfcieocy,  as  stated  in  the  plaBdings,  to  msuotein  the 
judgment  prayed  for  by  either  party.  This  allegation  is  called  a 
demurred',  from  demurrer,  a  stop  or  impediment^  and  the  court, 
instead  of  a  juiy,  are  called  upon  to  pronounce  what  the  law  is 
upon  die  fiicts,  so  adautted  by  the  demurrer;  and  the  demurrer 
thus  becomes  an  issue  at  law.    See  S  Comm.  514. 

But  it  should  also  seean  that  demurrer  lies  independently  of 
ftcts;  for  where  fbcts  may  themselves  be  sufficient  for  the  mainte* 
nance  of  the  suit,  yet  an  informality  may  occur  in  stating  or  even 
OBUtting  them,  and,  upon  such  informality,  demurrer  will  hold. 

A  demurrer  is  either  special  or  general. 

Statute  27  EUz.  c.  5.  $.  1,  enacts,  '<  that  after  demurrer  joined.  The  law  of  de* 
the  iudges  shall  proceed  and  give  judgment,  according  as  the  right  monrer  genemUy. 
ahall  appear,  without  regarding  any  imperfection,  defect,  or  want  ®^^*  *^  ^^  **  *' 
of  form  in  any  writ,  return,  plaint,  declaration,  or  other  pleading, 
process,  or  course  of  .proceeding,  except  those  only  which  tlie 
party  demurring  shall  specially  and  particularly  set  down .  and  ex- 
press, with  his  demurrer ;  and  that  upon  such  demurrer  joined  and 
entered,  the  court  shall  amend  all  such  imperfections,  defects,  and 
wants  of  form,  other  than  those  which  the  party  demurring  shall 
specially  and  particularly  set  down  and  express  with  his  demurrer.'' 
'  Mr.  Crompton  observes,  that  this  statute  in  great,  measure  was  This  ttatnte  re- 
restorative  of  the  common  law,  and  required,  iu  all  cases  of  form,  stores  Uie  com- 
a  special  demurrer ;  but  a  general  demurrer  still  sufficed  for  all  ^^^  ^^' 
matters  of  substance. 

But  matter  once  deemed  of  substance,  is  now  considered  matter  As  to  Mbstantini 
of  form  only,  and  by  several  statutes,  called  of  jeofails,  particu-  ^^  formtl  mat- 
larlyslat.  16  &il7  C  II.  «.8.  such  matter  is  aided  unless  specially  s^tatates  I6&t7 
demurred  to,  and  what  matter  thentofore  deemed  of  substance.  Car,  II.  c.  8. 
was  thenceforth  to  be  deemed  matter  of  form,  was  pointed  out  by  ^  it  b  Aim.  c.  X6. 
Stat.  4  &  5  jinn>  c.  l6,  which  enacts,  that  no  exception  shall  be 
taken  of  the  following  matters  on.  a  general  demurrer,  viz.  an  im- 
material  traverse,  default  of  entering '  pledges  upon  any  bill  or  de- 
.clarati<Hi,  default  of  alleging  of  bringing  into  court  any  bond,  bill, 
indentuie,  or  other  deed  mentioned  in  the  declaration  or  pleading ; 
default  of  allegii^  of  the  bringing  into  court  letters  testamentary, 
or  letters  of  administration,  the  omission  of  «i  ei  armis,  or  contra 
,pacem,  .or  either  of  them,  or  the  want  of  averment  of  hoc  paratus 
est  verificare,  or  hoc  paratus  est  verificare  per  recordum,  or  for  not 
Alleging  proMi  patet  perrecordum,  or  matters  of  the  like  nature. 

As  to  these  defects,  therefore,  special  demurrer  only  will  lie ;  where  special 
likewise  departure  in  pleading,  though  not  specified  in  the  above  demurrer, 
statute ;  but  it  is  clear  the  legislature  intended  it  should  be  included 
in  demurrer  to  formal  matter,  and  duplicity  is  still  aided  in  a  ge- 
neral demurrer. 

If  on  special  demurrer  defect  of  form  be  alleged,  no  advantage 
can  be  taken  of  any  other  defect  of  form  than  what  is  set  down 
for  cause  of  demuri)er ;  but  it  may  of  matter  of  substance. 

For  this  reason  in  general  in  practice  it  is  deemed  safest  in  all  Safest  to  dema? 
cases  to  demur  specially.    See  1  Saund.  337,  b.  (3).  speciaUy. 

The  defendant  cannot  waivo  a  general  demurrer  to  the  declara-  Waiver  of 
tion ;  but  he  qiay  waive  9  special  one  after  the  book  is  made  up,  deuurrcr. 
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Where  declare* 
tioo  conUins 
Buuiy  connts. 

Oenenl  demar* 
rcr  to  plcftdinc 
■0  •  whole. 


Where  eoonts 
improperly  join* 


Where  imI.  prot. 
refuMd. 


What  eoBsldered 
M  indgment  by 
denolt* 


Bemorrer  when 
under  terms. 


Where  afWrJddg- 
mentOD  demorrer 
to  pleas,  jndg. 
ment  of  nonsuit 
awarded. 

Judgments  on 
demurrer  in 
abatemenC 
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unless  the  defendant  hts  been  prariously  ruled,  and  be  hatli  elected 
tf>  abide  by  it. 

If  there  be  three  counts  to  the  declaration  to  which  there  is  a 
general  demurrer,  and  any  one  of  the  counts  be  good,  judgment 
must  be  for  the  plaintilF,  if  such  count  can  be  jmned  witii  the  otter 
two.  The  Duke  of  Bedfcml  v.  Alcock,  1  WUs.  MS ;  but  where  the 
pleading  to  which  there  shall  have  been  demunrer.be  a  whole,  and 
part  be  IM,^  the  wlnde  is  bad ;  thus  a  replication,  wben  entirei 
which  is  bad  as^  part,  is  bad  as  to  the  whole.  Webber  v.  lirill, 
fi  Satmd*  184 ;  but  the  rule  cannot  apply  to  any  case  where  the 
objection  is  merely  on  account  of  surplusage.  BuUer,  J.  Duffield 
v.Sco%  ST. R.S74. 

Where  the  cause  of  demurrer  to  a  declaration  was,  that  the 
counts  were  improperly  jomed,  C.  P.  held  that  the  plaintiflf  could 
not  enter  a  noUepro$equi  as  to  some,  and  leave  the  others  remain- 
ing.   Rose  and  I7i  v.  Bowler  and  id.  1  H.  £/.  108. 

So,  after  demurrer  to  a  declaration  of  two  counts,  ngunst  two 
defendants,  because  one  of  them  was  not  named  in  the  last  count, 
K.  B.  held,  that  the  plaintiff  could  not  enter  a  noUe  promtd  on 
tiiat  count,  and  proceed  on  the  other.  Drummond  v.  JDorant, 
4T.JR.  360. 

Semble,  that  judgment  on  a  general  demurrer  to  a  plea  in  bar, 
the  matter  of  which,  even  if  well  pleaded,  would  be  no  defence 
to  the  action,  is  to  be  considered  as  a  juc^;ment  by  default  Bamey 
v.Tubb,  2H.£/.d50. 

A  demurrer  for  misjoinder  or  other  substantial  cause,  (gcin^  to 
the  substance  of  the  whole  declaration,  or  cause  of  action)  is  a 
good  plea  within  the  meaning*  of  a  judge's  order  for  pleading 
issuably.    \Chii.  R.  711. 

It  is  said,  that  the  defendant  cannot  put  in  a^qpedd  demurrer 
when  he  is  under  terms  of  pleading  issuably.  Berry  «•  AnderBon, 
7  T.  R.  590.  Tamen  jtitfre,  whether  a  special  demuirer,  if  a  fair 
one,  be  not  an  issuable  plea,  vrithin  the  meaning  of  a  judge's  order. 
See  Dewey  v.  Sopp,  d  5^.  1 185.  Stonchbuse  «.  Powell,  ^•^• 
88.  Grey  v.  Ashton,  S  Burr.  1788.  Wright  t.  Rusaell,  %  Bl.  £. 
923.  But  it  is  now  ruled  in  C.  P.  that  a  defisudant  under  terais 
of  pleading  issuably,  cannot  assign  special  causes  of  demurer,  even 
though  the  causes  assigned  be  matter  of  substance.  BUck  v. 
Dymoke,  1  Biiig.  379. 

Of  coune,  therefore;  a  frivolous  demnmr  is  not  within  sudi  an 
order.    See  Cuming  v.  Sharian^,  Cj^e,  &c.  1  JSoiT,  411. 

After  judgment  for  the  defnidant  on  demurren  to  certain  special 
pleas,  there  may  be  judgment  of  nonsuit,  against  the  plaintiff  for 
not  proceeding  to  trial  on  other  general  pleaa  on  which  issues  were 
jomed.  ^  Paxton  V.  Popham,  10  £01^,366. 

The  judgment  on  a  demurrer  to  a  plea  in  abatem^t  is  not  fiosi, 
but  only  a  retpomleat  ousier.  Eichom  v.  La  Mattre,  ft  Wila^  368. 
What  is,  and  what  is  not  subject-matter  of  demurrer,  may  not 
fully  be  treated  here ;  the  for^goii^  Acts  of  Parliament,  observa- 
tions, and  cases,  will  have  asswied  in  dravring  a  line,  and  few 
practitionera  will  of  themselves  choose  to  see  to  the  particolar 
application.    See  titica  Dbolai|atiom.    Noi^lb  Pbosbcui* 

PArBB-BoOK.     Pl«BA'«     PlBAOIMG. 
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PRACTICAL  DIRECTIONS. 

Attpleadmgt  reqwre  to  he  iettkd  with  great  attention ;  therefore  the  pie adiogs  reqoire 
fractitioner  in  general  guhmitt  them  to  earejnl  examination.  care. 

A  general  or  epecial  demurrer  is  drawn ;   and  afterwards  engrossed.  How  cDgroiied, 
See  th^  P|IACTICAL  Directions  as  to  preparing  the  declaration.        signed,  &c. 

AO  demurrers  must  be  signed  by  counsel;  fee  10s.  Od.  Douglass  ▼• 
Child,  E.  33  G.  III.  C.  P.  2  TiAd,  727.    If  general,  the  demurrer  u 
to  be  delivered  to  the  opposite  attomeg.    Metz  ▼.  Browne  H.  67  G.  IIT.  When  deUvered. 
MS.  RowseU  ▼.  Cox,  1  Chit.  R.  211.  8.  P.    If  special,  or  general,  after 

Seeial  plea  pleaded,  it  is  filed  m  the  office  of  the  derh  of  the  papers,  when  filed. 
Mi  general  demurrer  to  pari  of  a  dedaraiion,  and  plea  of  the  general 
issue  to  the  other  part,  must  be  delivered  to  the  plaintiff's  attorney,  and 
not  filed  with  the  elerh  of  the  papers^  otherwise  a  nuiliiy.    Dymoch  ▼• 
Sevens,  BD.&H.  248. 

j^  the  demurrer  be  general,  the  subsequent  steps  are  these,  wz.  The  joinder  io  de- 
party  Jains  in  demurrer,  and  proceeds  to  mahe  up  the  demurrer  booh,  InH  morrer. 
if  there  be  reason  to  believe  that  the  demurrjer  is  merely  for  delay,  a  rule  Rale  to  aUde. 
may  be  obtained  and  served,  ealUng  on  him  to  abide  thereby,  or  to  plead 
another  on  the  morrow  or  instanter.    See  title  Abidiv6  by  Plba, 
page  Ifnnie.  .  . 

if  the  proceeding  is  by  bill,  eommenee  the  demurrer  booh  with  a  me-  Denarrer  book 
morandmm,  fFoRM,  No.  ^)  of  the  term  demurrer  is  joined:  copy  ^  bilt 
the  whole  of  the  declaration;  add  the  demurrer  on  a  new  line,  and  > 
conclude  tie  demurrer  boohlwiih  the  joinder  in  demurrer,  deliver  the 
whole  to  the  defendant's  attorney,    (l^RM,  No.  5.) 

If  the  demurrer  be  special,  the  ckrh  of  the  papers  mahes  up  the  der  Where  clerk  of 
murrer  book;  in  order  to  do  this,  the  plaintiff^  attorney  supplies  kim  the  papew  makes 
with  a  close  copy  of  the  declaration  on  unstamped  paper  ;   the  booh  is  ^aokf'"""*' 
made  up  expeditiously,  according  to  exigency,  and  for  this,  as  being  oui 
of  course f  a  trifling  gratuity,  called  expedition  money,  is  given.     The  Role  thereon  to 
clerh  of  the  papers  gives  a  four-day  rule  in  the  margin  of  the  paper  «tom  tame* 
booh,  to  receive  and  reium  the  same.    Deliver  the  demurrer  book  to  the 
defendants  aitomey.    if  returned  in  time,  proceed  to  argument. 

if  there  be  any  variance  in  the  paper  booh  from  the  pleadi^^  de- 
livered, or  other  irregulariiy  in  mahing  it  up,  the  defendant* s  attorney  or 
agent,  instead  of  accepting  it,  should  tahe  out  a  summons,  Sfc.for  setting 
it  right ;  as  he  cannot  otherwise  take  advantage  of  the  irregularity  <m  a 
motion  in  arrest  of  judgment  or  for  a  new  trial.  2  Tidd,  068,  9. 

ijT  no#  returned  m  time,  sign  jutlgment ;  if  duly  returned,  and  none  If  not  retamed, 
of  the  pleadings  struck  oui,  move  for  a  concilmm.  See  title  Concilium^  «gn  jndgmenu 
ante. 

A  special  demurrer  may  be  waived,  and  a  general  demurrer  returned.  What  demorrer 
but  a  general  demurrer  cannot  be  waived.  R.  T.  5  &  6  G.  II.  (b).    Weld  ^^i^ed. 
▼.  Nedham,  1  Wiis.  29. 

Having  obtained  the  Concilimn,  the  clerh  of  the  papers  enters  the  de* 
murrer  for  argument,  agreeably  to  the  following.    It,  G.  M.  30  G.  II. 

Ordered,-  that  all  special  causes  to  be  set  down  by  the  clerh  of  the  JR.  Af.  90  G.  II. 
papers  shedl  be  entered  at  least  four  days,  exclusive  oj  the  day  of  argu- 
ment, of  loAtcA  noiiee  shaU  forthwith  be  given  to  the  attorney  or  agent  on 
the  other  side,  and  to  be  argued  in  the  order  the  same  stand  entered,  and 
shall  not  be  adjourned ;  unless  the  court  for  reasona^  cause,  verified  by 
affidavit,  upon  application  to  be  made  by  either  of  the  said  parties,  thHr 
attorney,  or  agent,  at  least  two  days  before  the  argument  otherwise 
order;  lAal  all  suck  camel  remaining  undetermined  «!  the  end^f-any  term 
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enter  the  demurrer  on  record:  imi  thu  aliemative  itwniilix  pradiee  ai 
tkit  day ;  for  if  the  plaintiff  doth  not  dtUy  complgufith  the  master^e  rukf 
the  defendant  may  sign  judgment.    Rules  and  Orders,  K.  B*  177. 

Mr.  Serjeant  SeUon  suggette  a  muere;  whether,  on  the  plaintiff*8  ne- 
glecting to  enter  the  demurrer  on  the  record,  the  defendant  may  not  sign 
judgment,  and  adds,  '*  but  if  he^wishes  to  have  demurrer  argued,  then  let 
him  make  up  paper  hook,  and  get  a  rule  of  the  master,  which  he  gives  on 
the  book,  or  on  a  detached  piece  of  paper/' 
Where  plaintiff        On  the  plaintiff  *s  declining  to  join  w  demsarrer,  appbf  to  the  master 
dedioes  joiniBg  for  a  rule  to  compel  him.     This  being  given  on  the  bach  ojT  the  demurrer, 
in  aemomr.         ^  to  be  entered  with  the  derh  ef  theruies;  pag  2f.  lOd;  serve  copa  on 

the  plaintiff's  attorney.    If  joinder  in  demurrer  dudl  not  have  been 
delivered  or  filed  at  the  exptration  of  the  time  mentioned  on  the  nUe, 
signjudgment  of  non  pros, 
ddit^r^'^r^'         j{r  ^Ae  demurrer  be  general,  thejtnnder  must  be  deUvered;  if  spedal^ 

filed.       *  *'  '*''''  ^  fi^^ 

Wliere  demnrrer       Where  there  is  a  demurrer  to  part,  and  the  defendant  hmth  pleaded 

is  to  part,  and      to  issue  to  the  country  as  to  other  part,  it  is  optional  with  the  plaintiff. 


Msae  to  (^e  conn-  whether  to  proceed  to  argue  the  demurrer,  or  to  try  the  issue  on  the  facts 
part"       ^  *y  '*^  country  form.     If  to  argue  the  issue  at  law  be  preferred,  ue  is 

always  most  advisable  it  should,  the  proceedings  go  on  as  ahovC'-enenr 
turned,  without  any  relation  to  the  issue  to  the  eosmtry. 

Some  of  the  reasons  for  arguing  the  demurrer  or  issue  at  law  firai  ore, 
wAere  the  demurrer  is  first  argued  before  any  trial  of  the  issnee^  Cle 
court  will  give  leave  to  amend.  Giddins  r.  Oiddins,  Say,  816,  bmi  net 
after  verdict  upon  focts  and  contingent  damages  found  i^poM  the  desttkr^ 
rer.    Robinson  r.  Rayley,  1  Barr.  922. 

Jlte  good  sense  of  the  following  reasons  fsr  first  trying  Cle  isame  mi 
law,  as  well  as  the  legal  soundness,  is  apparent. 

**  First,  That  the  determination  of  an  issue  in  law  is  generaibf  wsere 
expeditious  and  less  expensive  than  the  trial  of  an  issue  in  fact,  file- 
condbf,  that  if  the  issue  in  law  go  to  the  whole  cause  of  actum,  ensd  he 
determined  against  the  plaintiff,  it  is  eondusive,  and  there  is  no  oeeaeion 
afterwards  to  try  the  issue  in  fact ;  whereas,  if  the  issue  in  fact  be  JBrst 
tried  and  found  for  the  plaintiff,  he  must  still  proceed  to  the  rfefcrw- 
nation  of  the  issue  tn  law;  and,  if  that  be  found  against  him,  he  uM 
not  be  allowed  his  costs  of  the  trial  of  the  issue  in  fact.  Andkutfy,ikmt 
whether  the  demurrer  go  to  the  whole,  or  part  of  the  cause  iff  oeHess,  if 
the  plaintiff  proceed  to  argue  it  first,  and  Uto  oowrl  are  of  opisdon 
against  him,  ke  may  amend,  as  at  common  law  ;  bui  after  the  eamne  kms 
beencarrieddowntotrial,  he  cannot  amend  any  farther  than  is 
by  the  statute  of  amendments.'* 
As  to  contingent  To  which  U  might  have  been  added,  that  when  the  jMmHffie 
damages.  nctTeii  on  the  trial  of  an  issue,  he  cannot  have  contingent 

assessed  for  him  on  a  dewnsrrer.    Snow  v.  Como,  J  Str.  607. 
See  titles  Contingent  Damages.    Issvb.    Jui>GMBifT« 

FORM& 

No.  1.  (^Court.)  (TVtm.) 

General  dennir-  - "     '  ^  And  the  said  '  ■.'     i  .   ;.■,  by    .■*-'    ■   ■  »  his    attorney » 

rer  to  declaration,  at  the  suit  of  (  oomes  and  defends,  the  wrong  and  injury,  when,  &e.  sad 

'  '■   \ '  My8»  that  the  said  declaration,  and  the  matiera  ttMreua 

contained,  in  manner  and  form  as  the  same^are  abote  stated  aad  tt 

forth,  are  not  snflBcient  in  law  for  the  said = to  have  or  mwtt> 

tain  his  aforesaid  action  thereof  ngtinst  the  said  ■    ■  ■    i   »  to  whid^ 
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said  deolaratioOy  and  the  mattart  therein  eontained^  in  manner  and 
form  as  the  same  are  above  stated  and  set  forth^  the  said        ■■■ 
is  not  nnder  any  necosaity,  nor  in  anywise  bemid  by  tl^e  law  of  the 
land  to  answer,  and  this  he  is  ready  to  rerify;  wherefore,  for  want  of 

a  sufficient  declaration  iti  his  behalf,  the  said  » prays  jadg» 

ment,  and  that  the  said  < — r niay  be  barred  from  havbg  or 

maintaining  his  aforesaid  action  thereof  against  him,  &c« 

(Coiauerg  name.) 

(Copy  the  ahcve  preeedeni  to  the  end,  and  add)  And  for  cansea  of         No.  2. 
demnrrer  in  law  to  the  said  declaration*  the  said  ■  ,  according  Special  demurrer 

to  &e  form  of  the  statute  in  snch  case  made  and  provided,  sets  down  to  deciaratioiu   ^ 
and  shews  to  the  conrt  here  the  canseii  following,  that  is  to  say,  (state 
eueh  ooiuei,  and  eanebtde  with)  And  also  for  that  the  said  declaration 
u  in  other  respects  informal  and  insuflteient^  &c.  ' 

(Couneers  name.) 

(Cimrt.)  (Term.)  No.  3. 
'>And  the  said                  ,  as  to  the  said  plea  of  the  said  Oenenil  demnr' 

against    > »  by  him  above  pleaded,  saith,  that  the  same,  ^f  to  plea  m 

■  3and  the  matters  therein  contained,  in  manner  and  form  as  ''■'■"V*^ 

the  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to 
bar  or  preclude  the  said  ■  from  having  or  maintaining  his 
aforesaid  action  thereof  against  the  said  ,  and  that  the  said 

-    ■  is  not  bound  by  the  law  of  the  land  to  answer  the  same : 

And  this  the  said (plaintiff)^  is  ready  to  verify ;  wherefore, 

for  want  of  a  sufficient  plea  in  this  behalf,  the  said (plain- 
tiff), prays  judgment,  and  his  damages,  by  reason  of  the  not  per* 
forming  of  the  said  several  promises  and  undertakings  in  the  said 
declanUion  mentioned|  to  be  adjudged  to  him,  &o. 

(Qmnsers  name.) 

(Term.)  No.  4. 

Middlesex,  to  wit '   Be  it  remembered,  that  on next  after  Memorandani 

(the  first  day  of  the  term),  in  this  same  term,  before  our  prefifod  to  ge- 


lord  the  king  at  Westminster,  comes ,  by ,  his  at-  g^  ^"^Bym. 

tomey,  and  brings  into  the  court  of  our  said  lord  the  king,  before  the 

king  himself  now  here,  his  certain  bill  against ,  being  in  the 

custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king, 
before  the  king  himself,  of  a  plea  of  trespass  on  the  case ;  and  there 
are  pledges  for  the  prosecution,  to  wit,  John  Doe  and  Richard  Roe, 
whicn  said  bill  follows  in  these  words,  to  wit  Middlesex,  to  wit, 
(copy  the  deelaraiiom,  and  canehule  wiA)  suit,  drc. 

(Ckmrf.)  (Term.)  No- 5. 

)  And  the  said  — <-  saith,  Aat  the  said  declaration,  and  Joioder  In 


against  >the  matters  therein  contained,  in  manner  and  form  as  the  demmr. 

)  same  are  above  stated  and  set  forth,  are  sufficient  in  law 
for  the  said  —  "  to  have  and  maintain  his  aforesaid  action 
thereof  against  the  said (defendant);  and  the  said 


(plotali^),  is  ready  to  verify  and  prove  the  same  as  the  court  here 
thall  direct  and  award ;  wherefore,  inasmuch  as  the  said  ■■ 
(defendant)  hath  not  answered  the  said  declaration,  nor  hitherto,  ia 

any  manner,  denied  the  same,  the  said (pi^intiff),pr9Ly% 

judgment  and  his  damages,  by  reason  of  tlie  not  performiog  of  the 
said  several  pron^ises  and  undertakings  in  the  saia  declaration  men* 
tioned,  to  be  adjudged  to  him,  &c* 
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No.  6. 

CoDclosion  of  a 
demurrer  book. 


Demurrer  en* 
grosiedy  &c. 

Who  makes  ap 
demurrer  book. 


DeKyery  of  co^ 
piesi  dec* 


ILT.  IT  St  IB 
G.II. 

JL  49  G.  III. 


Pays  argnment. 


Sham  demincr. 


Rale  for  jadg* 
meoty  dec. 
Where  interlo- 
cutory. 
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Bat  becanae  the  court  of  our  aaid  lord  the  king,  now  heie,  u  not 
yet  advised  what  jadg^ment  to  give,  of  and  eonceming  the  premuet, 
a  day  is  therefore  given  to  the  said  parties,  that  they  be  before  ov 
lord  the  king,  at  Westminster,  on next  after         .    ,  ,  (if 


hy  originai,  say^  **  am 


-  fokeretoever,'*  Sfv.)  to  hear  their  judg- 


ment thereon ;  for  that  the  court  of  our  said  lord  the  king  now  berei 
is  not  yet  advised  thereof,  &c* 


No.  7. 
Notice  of  liaviag 
■track  out  a 
pleading. 


Sir, 


{Ctmri). 


9. 


I  have  struck  out  the  rejoinder,  and  left  in  the  oSee  a 
demarrerto  the  plaintiflp's  application. 

Your*s,  &c. 

To  Mr. ,  ■    I  defendant's  attorney. 

plaintiff's  attorney. 

PRACTICAL  DIRECTIONS,  C.  P. 

See  Practical  Directions,  JT.  B.  above. 
The  demurrer  must  be  signed  by  a  serfeoBif  fee  10«.  6d:  U  may  k 
Jikd  with  the  prothonotaries,  cr  delivered  to  the  attorney:  ifJUsd, 

When  the  demurrer  is  joined^  th$  plaintiff^s  attorney  mahes  up  asi 
delivers  to  the,  defendants  attorney  tne  demurr^book,  engrossed  on  id, 
stamped  paper,  and  this  contains  the  declaration,  demurrer,  and  joinder. 
Judgment  cannot  now  be  signed  in  case  of  wmrpayment  for  demwertr- 
booh.    R.  6.  H.  35  G.  III. 

I%en  preparatory  to  moving  for  a  concilium,  proceed  to  enter  tk 
whole  of  iheproceedings  on  the  roll;  move  for  the  concilium. 

See  tith  Concilium. 

The  concilium  being  obtained,  deliver  copies  of  the  demurrer-book  is 
the  lord  chief  justice  and  the  other  judges.  And  if  each  party  taka 
obfectioni  to  the  pleadings  if  the  othir,  it  is  the  duiy  of  each  to  ddicer 
paper  books,  with  the  poinis  intended  to  be  made  on  both  sides  staled  ts 
the  margin,    Clarke  t^.  Davies,  7  Taunt  73. 

7%e  oemnsefs  names  ipAo  eigned  fhe  pleadings  must  appear^  oad  oa 
the  outside  of  the  books  set  down  the  number  roll,  and  day  ofargumesJL 
Per  Cur.  17  &  18  G.  II.  Bar.  164. 

By  K.  49  G.  III.  the  demurrer-books  must ,  be  delivered  two  ds^t 
exchtsive  of  the  day  of  sw^4^Kvery, .before  th^  day  o^  tohieh  thetams 
shaU  have  oeen  set  down  for  trial  I  poy  2s.  cfbch* 

And  dy  R.  47  G.  III.  all. special  arguments  on  demurrers,  amd,  stiff 
special  arguments  to  be  heard  on  the  day  next  before  the  sitting  day  si 
nisi  prius,  in  Middlesex,  and  the  day  next  after  the  sittina  day  «^  nisi 
prius  tn  London,  and  on  no  other  days. 

It  is  said.  Imp.  C.  P.  290,  **  J^  a  sham  demurrer  be  deUvered  nmhf 
at  the  end  of  the  term,  the  court  wiU,  when  you  move  for  a  concilioB, 
give  you  the  last  day  of  term  to  araue  the  same;  but  this  wsust  be  men- 
tioned particularly  by  the  Serjeant. 

The  rule  for  judgment  on  the  demurrer  is  draum  up  by  the  seeondanfl 
and  if  the  judgment  be  inter locutary,  the  same  wuiy  be  immediatAf 
signed  with  the  prothonotaries,  having  first  been  entered  on  44*  stamped 
paper,  and  marked  by  the  derh  of  the  warrants,  as  usmd  on  signing  ta* 
terlocHtory  judgment.  T%is  done,  give  notice  of  exeeutimg  ths  writ  rf 
inquiry,  or  move  to  refer  M  to  ike  prothonotary  to  compute  memey  die 
for  principal  and  interest  on  a  bill  or  note^  asd  proceed  to  final  jsds* 
meat  as  in  other  casesk 
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If  tie  judgment  be  fnal^  Maim    the  rule   as  before,    and   sign  Where  fimL 
jndgmeni  with  the  proihonOatg  ;  pay  6$.  Ad.  tax  costs,  and  issue  execur 
tian.    See  title  Judgment^  aigniiig  final  jadgmeot 

But  if  a  demurrer-book,  of  course  eontmiminff  a  joinder  in  demurrer.  Where  defendant 
be  not  deMnered  by  the  plaintiff's  attorney,  a  {four-day)  rule  may  be  compels  plaintiff 
ginem  at  the  secondaries  office  to  compel  him  to  join  in  demurrer;  pay  ^i^"^9^  ^^ 
2s.  lOd. ;  preinously  to  the  expiratim  of  the  rule,  the  joinder  in  demur- 
rer must  be  demanded  in  writing.    On  compliance  with  this,  a  rule  to 
enter  the  issue  may  be  obtained  at  the  same  office;  this  also  expires  in 
four  days:  serve  copy  on  the  plaintiff's  attorney.    On  compliance  with 
this  also,  either  party  may  immediately  move  for  a  concilinnu     On  non-' 
compliance  with  either  of  these  rules,  a  non  pros,  may  be  signed. 

The  general  proceedings  being  very  much  tlie  same  in  both  courts  as  to  For  further  prac- 
demurrer,  ioA€re  these  practical  directions  may  seem  to  be  insufficient,  tlcal  direction, 
those,  K.  B.  ante,  iwff  afford  the  requisUe  information,  mntatU  mu-  !!S.™** 
tandis. 

FORMS,  C.  P. 

In  this  court  no  memorandum  is  prefixed  to  the  demnrrer-book ; 
It  commences  with  the  declaration. 

See  Forms,  .K.  B.  subjoined  to  this  title,  ante^  Those  may  be 
VBed  mutatis  mutandis. 

DEMURRER  TO  EVIDENCE. 

An  objection  stated  in  court  on  trial  to  the  legal  sufiiciency  of  What, 
certain  facts  proved  in  evidence  to  support  the  issue  between  the 
parties. 

As  in  demurrer  to  pleadings,  the  foots  are  admitted,  1)ut  their 
legal  pertinency  to  the  matters  in  issue  is  denied. 

The  frequent  and  more  convenient  practice  of  granting  a  new 
trial,  has  almost  superseded  the  resort  to  this  proceeding ;    but  it 
'    is  by  no  means  to  be  considered  as  obsolete. 

In  stating  the  practical  points  relating  to  demurrer  to  evidence, 
I  shall  avaU  myself  of  the  luminous  view  of  the  subject  presented 
by  Eyre,  L.  C.  J.  on  delivering  the  opinion  of  the  judges  in  the 
case  of  Gibson  and  Johnson  v.  Hunter,  2'H.  BL  187. 

It  may  be  proper  to  distinguish  demurrer  to  evidence  from  a  bill 
of  exceptions.  See  title  Bill  of  Exceptions.  Eyre,  L.  C.  J. 
C.  P.  observes,  '^  that  in  our  books  there  is  a  good  deal  of  con- 
fusion with  respect  to  a  demurrer  upon  evidence,  and  a  bill  of 
exceptions." 

It  may  seem  then,  that  the  line  of  distinction  may  be  shortly 
stated  to  be  this  ;  that  where  Evidence  if  offered  is  rejected,  where 
it  ought  not  to  be,  by  the  judgd,  th^  party  tendering  it  may  have 
his  bill  of  exceptions :  where  the  evidence  is  admitted  to  be 
given,  but  its  legal  application  is  denied  by  one  party,  he  may 
demur  to  such  evidence. 

He  that  demurs  to  evidence,  admits  it  to  be  true ;  atid  if  the 
matter  of  fact  be  uncertainly  alleged,  or  it  be  doubtful  whether 
it  be  true  or  not,  because  offered  to  be  proved  only  by  presump- 
tions and  probabilities,  and  the  other  party  will  demur  thereupon ; 
so  that  the  titith  of  the  fact,  as  well  as  the  validity  of  evidence,  be 
referred  to  the  court,  he  that  alleges  this  matter  cannot  join  in 
demurrer,  but  ought  to  pray  judgment  of  the  court,  that  his  ad- 
versary may  not  be  admitted  to  his  demurrer,  unless  he  will  confess 
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ttie  matter  of  fact  to  be  true ;  and  if  he  do  not  so  do^  but  job  ia 
demurrer,  be  has  likewise  nuslMbaved,  and  the  court  cannot  pro- 
ceed to  judgment,  but  a  centre  de  novo  shall  go.  Wright  o. 
Pyndar,  AL  18.  See  also  Baker's  case,  5  Co.  104;  also  Cock- 
aedge  t;.  Fsnsbaw,  1  Dour.  1 19 ;  but  if  e?idence  be  giyen  for  Hhe 
kins,  and  the  defendant  offer  to  demur  upon  it,  the  king's  coinuel 
shall  not  be  compelled  to  join  in  demurrer,  but  the  court  ought 
to  direct  the  jury  to  find  the  special  matter*  Baker^s  case,  5  Co. 
104. 

If  the  plaintitf,  in  evidence,  shew  any  matter  in  writing,  or  of 
record,  or  any  sentence  in  the  ecclesiastical  court,  upon  which  a 
question  in  law  arises,  and  the  defendant  offer  to  demur  in  kw 
upon  it,  the  plaintiff  joins  in  demurrer,  or  waives  his  evidence.  So, 
if  the  plaintiff  produces  witnesses  to  prove  any  matter  in  fact  upoa 
which  a  question  in  law  arises,  if  the  defendant  admits  their  testi- 
mony  to  be  true,  then  alsp  the  defendant  may  demur  in  law  upoo 
it,  but  then  he  ought  to  admit  the  evidence  given  by  the  plaintiff 
to  foe  true,  and  the  reason  thereof  is  that  matter  in  law  shall  aot 
be  put  to  laymen.    Ibid. 

On  a  demurrer  to  evidence,  tfie  only  question  for  the  considen- 
tion  of  the  court  is,  whether  the  e?idence  given  be  such  as  ooglit 
to  be  left  to  the  jury  in  support  of  the  issue  joined,  tfrte2.;  sod, 
en  a  demurrer  to  evidence,  party  cannot  olgect  to  the  pledfiogk 
Cort  r.  Birkbeck,  lDoti^.218. 

The  matter  of  fact  being  confessed,  the  case  is  ripe  for  judg- 
ment in  matter  of  law  upon  the  evidence,  and  may  dien  be  pro- 
perly withdrawn  from  the  jury,  and  being  entered  on  record,  will 
remain  for  the  decision  of  the  judges.  And  this  operation  of  en- 
tering the  matter  upon  record  will  remain  for  the  decision  of  the 
judges.  And  on  this  operation  of  entering  the  matter  upon  record, 
and  indeed  the  whole  operation  of  conductmg  a  demurrer  to  evi- 
dence, ought  to  be  under  the  direction  and  controul  of  the  jodge 
at  nisi  prius;  or  of  the  court,  if  the  trial  be  at  the  bar  of  one 
of  the  king's  courts.  The  court  may  deny,  and  hinder  a  party 
from  demurring,  by  over-ruling  the  matter  in  demurrer,  if  it  seiem 
to  them  to  be  clear  m  law.  Worsley  €•  Fdisker,  2  Rol.  Rep.  1 17* 
.  P.  R*  598,  and  if  over-ruled  improperly,  it  may  become  the  subject 
of  a  bill  of  exceptbn.  The  court  may  also  regulate  the  entry  of  the 
proceedings  upon  the  record,  and  the  admissions  which  are  to  be 
made  previous  to  the  allowance  of  the  derourfer.  See  the  answer 
of  the  judges,  delivered  by  Eyre,  L.  C.  J.  in  Gibson  and  Johnson 
V.  Hunter,  €  H.  Bl.  \  87.  205. 

The  judgment  on  such  a  demurrer  is,  that  the.  evidence  is,  or  if 
not,  sufficient  to  maintain  the  issue  joined,  Bui.  Ni.  Prt.  313. 

In  BuL  M.  Prif  314,  it  is  said,  that  on  demurrer  to  evidence, 
the  most  usual  course  is  to  discharge  the  jury,  without  more  in- 
quiry, though  they  may  find  damages  conditionally,  and  for  a  writ 
of  inquiry  to  be  executed  after.  Darrose  v.  Newbott,  Cro,  Car. 
143.  Scolastica's  case,  Plowd,  410.  Cort  v.  Birkbeck,  1  DifUg. 
222.  n.,  and  after  the  execution  of  the  inquiry,  the  psrty  may 
move  in  arrest  of  the  finsl  judgment  on  any  objection  to  the 
pleadings.  Cort  r.  Birkbeck,  ubi  nip.  The  last  reporter  adds  s 
qtucre^    If  the  interlocutory  and  final  judgments  would  have  beeo 
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pfonouQced  tciM  flaha^  or  an  interval  of  four  days  leflt  between 
them. 

Quart.  Whether  the  defendant  can  demur  to  evidence  aftet 
having  paid  money  into  court.    Jenkins  v.  Tucker^^  \H.  BL  90. 

Where  there  is  a  demurrer  to  evidence,  the  judge  orders  the 
associate  to  take  a  note  of  the  testimony,  and  that  is  signed  by  the 
counsel  on  both  sides^  and  the  demurrer  is  affixed  to  the  postea. 
BuL  Nu  Pri.  313. 

FORMS/ 

Afterwards,  to  wit,  on  the  day  and  at  the  place  within  containeGly        ^^*  ^  • 

before ,  one  of  the  justices  of  our  said  lord  the  king,  as^  P®™  ®^»  ^V 

siped  to  hold  pleas  in  the  court  of  our  said  lord  the  king,  before  the  "enlZ^'by  ie^ 

king  himself,  and  ,  "one  of  the  justices  of  our  said  lord  the  plaintiff}  ooa 

king,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king,  be-  inae  fooDd  fof 
fore  the  king  himself,  and  others  their  fellows,  justices  of  our  said  *J""  *'  ^*  "* 

lord  the  king,  assigned  to  take  the  assizes  in  and  for  the ,  •"^**' 

according  to  the  form  of  the  statute  in  such  case  made  and  provided, 

come,  as  well  the  within-naitoed  -^ «—  (plaintiff),  A&  the  within^ 

named  ■  {defendant),  by  their  respective  attoruies  within* 

named.    And  the  jurors  of  the  jury  whereof  mention  is  within  made^ 

that  is  to  say,  • {here  imert  the  names  of  the  jury)  being  sum*- 

moned,  likewise  come,  and  being  chosen,  tried,  and  sworn  to  say  the 
truth  of  the  matters  within  contained,  as  to  the  first  issue  between  the 

parties  within  joined,    say,  that   the  said (defendant),  is 

guilty  of  the  trespass  within  complained  of  in  manner  and  form  as  the 

said ■' {plaintiff),  hath  within  complained,  and  they  assess 

the  damage  of  the  said > (ploif^ff),  by  reason  thereof,  to 

■    ■  (ium) ;  and  as  to  the  issue  lastly  widiin  joined  between  the 

said  parties,  the  said     ■  (defendant)^  shews  in  evidence  to  the 

jury  aforesiid,  to  prove  and  maintain  the  issue  lastly  within  joined,  on 
his  part,  by  »  ■  — ,  a  witness,  produced  and  duly  sworn  on  his 
part;  that(Aere  etate  the  etidenee  as  tahen  down  by  the  aeeociate.)    And 

the  said ,  the  plaintiff,  says,  that  the  aforesaid  matter  in  form 

aforesaid,  shewn  in  evidence  by  the  said (defendant),  to  the 

jurors  aforesaid,  is  not  sufficient  in  law  to  maintain  the  said  issue  so 

lastly  within  joined,  on  the  part  of  the  said  (defendant) ; 

and  that  he  the  said  — • ^  (plaintiff),  hath  no  necessity, nor  is  he 

obliged,  by  the  law  of  the  land,  to  answer  to^the  matter  aforesaid  in 
form  aforesaid  shewn  in  evidence,  and  this  he  is  ready  to  verify  i 
wherefore,  for  want  of  sufficient  matter  in  that  behalf  shewn  in  evi- 
dence to  the  jury  aforesaid,  the  said (plaintiff),  prays  judg« 

ment,  and  that  the  jury  aforesaid  may  be  discharged  from  giving  any 
verdict  upon  the  said  issue :  and  that  his  damages,  by  reason  of  the 
trespass  within  complained  of,  may  be  adjudged  to  hint,  Arc. 

And  the  said (defendant),  for  that  he  hath  shewn  in  evi->         Ko«  (t« 

dence  to  the  jury  aforesaid,  sufficient  matter  to  maintain  the  issue  Joinder  in  d«« 
within  joined,  on  the  part  of  the  said  — — — -  (defendant),  and  which  marrin 

he  is  ready  to  verify  j  and  for  as  mu<^  as  the  said  -^ (ptain" 

tiff),  doth  not  deny,  nor  in  any  manner  answer,  the  said  matter,  prays 

judgment,  and  that  the  said (plaintiff),  may  be  barred  from 

having  his  aforesaid  action  against  him ;  and  that  the  jury  aforesaid 
may  be  discharged  from  giving  their  verdict  upon  the  said  is^ue  lastly 
within  joined,  &c;  wherefore,  let  the  jur^  aforesaid  be  discharged 
by  the  court  here,  by  the  assent  of  the  parties^  from  giving  any  ver^ 
diet  thereupon. 

yoh.  I,  G  6 
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No.  d.  And  tlie  said (piaitUiff),  for  that  he  bath  sheim  safiicieiifc 

Joindrr  in  de-      matter  in  maintenance  of  the  said  issae  in  evidence  to  the  said  jorors. 

■«f  »«L**y  ^«      which  matter  the  said {defemdmU),  doth  not  deny,  nor  in  anj 

flie  de^ndant  has  ™*»'*^''  answer  thereto,  prays  jadgment,  and  his  damages,  bj  reason 

demarred ;  the      <>f  ^^e  premises  to  be  adjudged  to  him,  &c. 

damages  assessed       Whereupon  it  is  told  to  the  jnrors  aforesaid,  that  they  shall  inqnire 

conditionally.        what  damages  the  said (plamiiff),  has  sustained  as  well  by 

reason  of  the  matter  shewn  in  evidence  as  aforesaid,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended,  in  case  it 
shall  happen  that  judgment  shall  be  given  upon  the  evidence  afore* 

said  for  the  said {pknntiff).  And  the  jnrors  aforesaid,  Upon 

their  oaths  aforesaid,  thereupon  say,  that  if  it  shall  happen  that  judg- 
ment shall  be  given  for  the  said  (pkumiiJD,  upon  the  evi- 
dence aforesaid,  then  they  assess  tlie  damages  of  £e  said 

(plaintiff),  by  him  sustained  by  reason  of  the  matter  shewn  in  evi- 
dence as  aforesaid,  besides  his  costs  and  charges  by  him  about  his 

suit  in  this  behalf,  expended  to  £ ,  and  for  those  costs  and  charges 

to  40i.  And  thereupon  the  said  jurors,  by  the  assent  of  the  said 
parties,  are  discharged  from  giving  any  further  verdict  upon  the  pre- 
mises. 

No.  4.             And  thereupon  all  and  singular  the  premises  being  seen  by  the  said 
Jodgment  for  the  court  of  our  said  lord  the  king,  before  the  king  himself,  now  here, 
evidence  dcmnr-  f^Wy  understood  and  considered,  it  seems  to  the  said  court  here  that 
to.                 ^^^  aforesaid  matter  to  the' jury  aforesaidj  in  form  aforesaid,  shewn  in 
evidence  by  the  said (|^ui<t^)>  is  sufficient  in  law  to  main- 
tain the  said  issue  abovejoined,  on  the  pari  and  behalf  of  tiie  said 

• {plaintiff).    Tnerefore  it  is  considered  by  the  said  court  of 

our  said  lord  the  king,  before  the  king  himself  here,  that  the  said 
{pUantiff)^  doth  recover  his  iSbreaaid  damages  by  tiie  jury 


aforesaid,  in  form  aforesaid  assessed,  and  also  £ ,  for  his  costs 

and  charges,  by  the  said  court  of  our  said  lord  the  king,  now  here 

adjudged  of  increase  to  the  said ^--^(plstiifi^,  by  his  assent, 

which  said  damages  in  the  whole  amount  to  £ ;  and  that  the  said 

' {defendant)^  be  in  mercy,  &o. 

DEPARTURE.    Departure  in  pleading. 

"What.  This  is  where  in  pleading  one  quits  the  mailer  already  pleaded  ; 

and  in  whatever  stage  of  the  pleadings  this  is  done,  it  is  properly 
called  departure,  and,  as  elsewhere  defined,  it  is  "  as  much  ae  to 
deny  what  he  formerly  admitted,  which  is  to  say  and  unsay,  and  is 
naught  for  the  uncertainty,  because  an  issue  cannot  be  joined  upon 
it/'    See  1  LiV.  P.  JJ.  609. 

What  is  or  is  not  What  is  and  what  is  not  departure  in  pleading^  b  sometimes 

^reatli'*^  rui^e       '"•^^"'  ^^"'  P^^  consideration.     Anon.  3  Salk.  123 
^  ^         *  It  is  no  departure  to  vary  from  that  which  is  not  materially 

*  alleged.  Primir  r.  Phillips,  1  Salk.  222 ;  but  where  performance 
is  pleiuled,  and  matter  of  excuse  is  afterwards  set  forth  in  the 
rgoinder,  it  is  departure.    Ibid, 

In  trespass  to  a  justification  by  distress,  if  the  plaintiff  replies 

an  abuse,  it  b  no  departure,  t  J.  221,  but  if  in  covenant  the  de* 

fendant  pleads  performance,  and  after  rejoins  that  the  plaintiff 

ousted  him,  it  is  a  departure.     ISiajfm.  £2. 

How  to  be  taken  The  only  mode  o(  taking  advantage  of  a  departure  is,  by  democ* 

advaat^  of.  ^er ;  for,  if  the  defendant,  instead  of  demurriiig,  take. issue  upon  a 

.replication  containing  a  departure,  and  it  be  found  aguust  hioiy 
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the  court  ^ill  not  arrest  the  judgment.  Lee  r.  Raynet-,  Sir  T* 
Raym,  86.  The  doctrine  of  departure  is  concisely,  but  most 
elaborately,  illustrated  by  the  late  Serjeant  Williams,  2  Sound. 
S4,  n.  1. 

DEPOSIT ;  Deposit  in  lieu  of  Bail,  See  title  Arrest,  where 
the  Stat.  43  G-  III.  c.  46,  s,  £,  relating  to  this  title  is  men** 
tioned. 

Where  money  b  paid  to  the  sheriff,  upon  an  arrest,  it  shall  be  Where  money 
presumed  to  have  been  paid  as  a  deposit  in  lieu  of  bail,  unless  a  depoifirwitiiUi* 
discharge,  or  some  acknowledgment  in  writing  be  given  to  the  de-  the  statute. 
fendant  for  the  debt  and  coats.     Wain  v.  Bradbury,  1  Smith  Rep. 

127^ 

And  the  court  will  upon  bsil  above  being  put  in  and  perfected,  To  whom  deposit 
order  re-payment  to  the  bail,  or  other  person,  by  whom  it  toct  '**"™®^' 
actually  deposited^  and  not  to  the  defendant.     Nunn  v.  Powel, 
Ibid.  13- 

And  no  poundage  can  be  taken  either  by  the  sheriff  or  officer 
of  the  court,  on  money  deposited.  1  Chit.  Rep.  5t9.  See  title 
Poundage. 

The  casea  in  which  the  plaintiff  may  think  fit  to  enter  a  common  Where  plaiptiif 
appearance,  or  file  common  bail  for  the  defendant,  are  where  he  P»"w:eeds  withoat 
claims  and  means  to  proceed  for  more  than  the  sum  indorsed  on 
the  writ ;  but  in  these  cases  there  is  no  provision  made  by  the  act  Omissions  la  the 
with  regard  to  costs,  if  he  should  not  eventually  recover  more  than  act. 
that  sum,  nor  for  his  refimding  any  part  of  it,  if  he  should  re- 
cover less. 

Aa  to  this  act.  Lord  Ellenborbugh,  L.  C.  J.  is  reported  to  trave  Observation  by 
said,  <*  Thia  has  been  sometimes  erroneously  called  my  act.    The  ^^^  c^*  j"**^" 
truth  is,  I  altered  these  clauses  a  litde,  and  made  them   less  mis-       8  >    •   - 
chievous  than  otherwise  they  would  have  been.     But  I  am  affaid 
they  are    productive  of   more  mischief  than    good    after    all." 
1  Smith  Rep.  128. 

if  the  plaintiff  desire  to  obtain  the  money  out  of  court,  he  must  How  plaintiff  is 
move  the  court  that  the  money  deposited  with  the  sheriff,  and  paid  *°  obtain  the 
into  court,  under  the  statute,  may  be  paid  over  to  him ;  this  is  a 
rule  nisi*    See  tide  Motion,  if  necessary. 

So,  likewise,  in  case  the  defendant  put  in  and  perfect  bail  to  the  How  the  dt* 
action,  be  may  move  that  the  money  deposited  with  the  sheriff,  and  ^"^"^^^ 
paid  into  court  under  the  above  statute,  may  be  repaid  him  ;  this 
also  is  a  rule  nisi.    See  title  Motion,  if  necessary. 

And  where,  after  defendant  had  applied  on  the  ground  above 
stated,  a  rule  had  been  obtained  by  plaintiff  for  setting  aside  aU 
lowance  of  bail,  and  defendant  was  then  rendered,  the  court  di- 
rected the  money  to  be  paid  out  to  defendant,  after  deducting  the 
costa  of  two  rules.    Gould  v.  Berry,  1  Chit.  R.  145. 

So,  where  bail  put  in  above,  renders  the  defendant,  instead  of 
justifying.     Harford  v.  Harris,  4  Taunt.  669*  Chadwick  v.  Battye, 
3  M.SfS.  283.  S.  P. 

Where  a  defendant  cannot  be  found,  in  order  to  serve  him  per- 
sonally with  a  rule  for  taking  money  deposited  in  the  hands  of  the 
sheriff  in  lieu  of  bail,  the  court  will  allow  the  service  to  be  good 
by  leaving  a  copy  of  the  rule  at  the  defendant's  last  place  of  abodci 

o  o  2 
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'Where  >clepoil- 
tions  necessary^ 
And  how. 


Where  esamlned 
before   commis- 
•hmen. 

•Where  consent 
reqnUile. 


As  to  costs. 
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and  sticking  it  up  in  the  office.    Peale  v.  Triscott,  I  Chii.  R.  675. 
and  see  Id.  466,  tit  notes,  170. 

A  friend  of  the  defendant  deposited  with  the  sheriff  on  the  de- 
fendant's arrest  a  sum  in  lieu  of  bail,  under  this  statute.  Bail  was 
afterwards  put  in,  and  the  defendant  having  become  bankrapt, 
surrendered  in  their  discharge ;  the  friend  applied  for  the  money 
deposited,  but  the  court  held  themselves  bound  by  the  statute  to 
order  its  re-payment  to  the  defendant.  Edelsten  aiid  Another  v. 
Adams,  STauni.557. 

DEPOSITION.    Deposition  of  a  Wiinm. 

If  the  testimony  of  a  witness  going  or  living  abioad,  and  who 
therefore  cannot  be  present  at  the  trial,  be  required  in  a  cause, 
leave  of  the  court  in  term  time,  and  of  a  judge  in  vacation^  may,  be 
obtained,  if  he  be  yet  in  England,  for  an  order  that  he  may  be 
examined  upon  interrogatories  de  bene  esse.  Of  course  the  answer 
or  deposition  cannot  be  used,  if  it  be  made  apparent  that  the  wit- 
ness might  have  been  present  at  the.time  of  the  trial* 

And  if  the  witness  reside  in  the  country,  or  abroad,  the  applica- 
tion is  then  made  that  he  may  be  examined  before  commissioners, 
to  be  mutually  appointed  or  approved  for  that  purpose. 

The  corisent  of  the  opposite  party  is  requisite,  and  if  sudi  coo* 
sent  is  withheld,  the  court  will  assbt  either  party  to  vrhom  such 
testimony  appears  to  be  necessary :  thus,  if  the  plaintiff  will  not 
consent,  the  court  will,  at  the  instance  of  the  defendant,  put  off 
the  trial,  and  if  the  defendant  will  not  consent,  the  court  will  iiot 
give  him  judgment  as  in  the  case  of  a  nonsuit.  Moatyn  t.  Fa- 
brigas,  I  Coop.  I6l.  174.  In  this  cause  a  case  was  cited,  where  it 
was  said,  that  if  a  prosecutor  would  not  consent  to  the  examina- 
tion of  a  witness  in  Scotland,  the  court  would  put  off  the  trial  from 
time  to  time  for  ever,    Furley  v.  Newnham,  2  Doug*  419* 

But  this  position  must  be  read  with  some  limitation ;  for  in  a 
subsequent  case  it  was  decided,  that  where  a  paity  has  bound  him- 
self not  to  delay  the  other ;  and  where  it  also  appears  that  the  de- 
positions to  be  obtained  are  of  a  contradictory  nature,  that  the 
court  will  not  put  off  a  trial  for  want  of  a  cdnsent  that  a  witness 
may  be  examined  on  interrogatories  by  commission.  Calliand  v. 
Vaughan,  1J3.  ^P.  210. 

Neither  will  the  court,  upon  motion,  give  leave  to  examine  sn 
attesting  witness  to  a  deed  upon  interrogatories,  and  to  give  such 
examination  in  evidence  at  the  trial,  on  the  ground  that  be  is  in- 
capable through  illness  of  attending  in  person,  and  that  he  is  not 
likely  to  recover,  so  as  to  be  able  to  attend,  notwithstanding  it  also 
appears  by  the  affidavit  that  the  defendant  had  at  one  time  ad- 
mitted the  execution  of  the  deed ;  nor  will  the  court,  on  these 
grounds,  grant  a  rule  for  dispensing  with  the  attendance  of  such 
witness  at  the  trial.    Jones  v.  Brewer,  4  Tauni.  48. 

In  K.  B.  the  party  succeeding  is  not  entitled  to  the  costs  of 
examining  witnesses  on  interrogatories,  or  taking  office  copies  of 
depositions ;  but  each  party  applying  pays  his  own  expence,  unless 
it  be  otherwise  expressed  in  the  rule.  CoUett  v»  Xiord  Keith, 
2  East,  259.  Taylor  v.  The  Royal  Exchange  Assurance  Com- 
pany, 8  East,  393. 
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In  C.  P.  it  seems  to  be  otherwbe :  in  that  courts  the  party  suc- 
ceeding is  entitled  to  have  the  costs  paid,  where  depositions  were 
taken  abroad.  See  the  case  of  MuUer  v.  Hartshorn,  SB.i^P. 
556. 

PRACTICAL  DIRECTIONS,  K.  B. 

ffwttneu  rende  im  town,  the  application  is  made  on  a  tpecial  affidamt  When  witDeu 
^^  being  a  material  witness,  and  that  he  is  going  abroad.  See  No.  1.  residei  In  town. 
Forms  subjoined. 

If  by  motion,  the  rule  is  nisi;  Counsetsfee,  10s.  6d.  rule,  2s.  per 
sheet;  if  to  a  judge,  a  summons.  See,  if  necessary,  titles  Motion. 
Summons.  J%e  opposite  party  probably  consents;  for  this  purpose  in- 
dsrsing  instruction  paper  to  consent  to  a  rule  for  the  examination  of 
witnesses.  Give  same  to  counsel,  with  10s.  6d.  fee.  Rule  or  order,  as 
the  case  may  be,  is  drawn  up;  the  rule  is  paid  for  according  to  the 
length.  Interrogatories  may  then  be  duly  prepared.  See  Nos.  1,  S,  and 
9,  Forms  subjoined;  being  engrossed,  counseFs  hand  is  obtained;  a 
copy  ts  delivered  over  to  the  opposite  attorney,  together  with  a  copy  of 
the  rule  or  order;  the  same  are  then  left  with  a  judge^s  clerk,  generalfy 
the  clerk  of  the  chief  justice,  who  for  this  purpose  is  the  examiner;  pay 
2s.  If  in  town,  give  notice  of  the  time  of,  examination  to  the  opposite 
attorney,  appoint  the  witness  to  attend  to  be  examined  and  duly  sworn. 
T%e  other  party  is  also  at  Uberty  to  exhUnt  interrogatories,  a  copy  of 
which  he  in  like  manner  delivers  over  to  the  attorney,  and  gives  notice  of 
the  time  of  examination.    See  No^  10,  Forms  sSslfjoined. 

The  depositions  so  taken  are  engrossed,  and  delivered  by  him,  on  appU* 
cation,  to  each  party ;  pay  so  much  per  sheet  for  each  copy. 

If  the  witness  be  examined  in  the  country,  the  depositions  are  trans^ 
mitted  by  the  commissioners  to  the  clerk  of  the  rules  K.  B.  or  to  the  pro* 
thonotary  C.  P*     * 

The  deposition  may  also  be  taken  in  this  way,  if  it  appear  by  oath  and 
proper  medical  certificate,  that  the  witness  is  ill,  or  in  a  precarious  state 
of  health,  so  that  probably  he  will  not  be  able  to  attend  the  trial. 

If  the  witness  reside  abroad,  or  in  the  country,  the  application  must  If  abroad. 
be  made  for  a  rule  to  be  directed  to  certain  commissioners,  to  be  mutually 
named. 

In  the  case  of  naming  commissioners,  two  are  generally  named  by  each 
party  f  and  the  clerk  oftke  rules,  or  ppothonotary,  I  believe,  inserts  them 
by  consent  or  approval. 

The  commissioners  are  authorized  by  this  rule  to  examine  the  witnesses, 
and  to  take  their  depositions ;  these  they  duly  return,  agreeably  to  the  rule. 
No.  3,  Forms,  subjoined.  When  returned,  copies  of  the  depositions 
may  be  had  <l>^  applicatian  to  the  deth  of  the  rules,  or  to  ike  protho' 
notary. 

With  relation  to  testimauy  to  be  (Aiained  in  the  East  Indies,  statute  If  in  the  East 
la  G.  III.  c.  63.  s.  44,  enacts  '*  that  when  and  as  often  as  tfte  East  Indies. 
India  Company,  or  any  person  or  persons  shall  commence  or  prosecute 
any  action  or  suit  in  law  or  equity,  for  which  cause  hath  arisen  in  India, 
against  any  other  person  or  persons  in  any  of  his  majesty^s  courts  at  West' 
minster,  it  shall  and  may  be  lawful  for  such  courts  respectively,  upon 
motion  there  to  be  made,  to  provide  and  award  such  writ  or  writs  in  the 
nature  of  a  mandamas  or  commission  as  therein  mentioned,  for  the  eza-    ' 
mUustisn  qf  witnesses;  and  such  examination  being  duly  returned,  shall 
be  allowed  and  read,  and  shall  be  deemed  good  and  competent  evidence 
at  amy  trial  or  k»caring  between  the  parties  in  suck  cause  or  action.^ 

Mr.  Tidd  enumerates  several  cases  in  which  these  writs  have  been 
iseu^.  JfulUct  ?.  l4uhingtQn,  M.  26  Q.  HI.    ^ast  India  Company; 
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No.  1 .        [Court.] 

Affidavit  on  mo-       


T.  Lard  Maiden,  E.  3  6.  III.  Trnflmr  v.  Etui  India  Camfmm), 
M.  33  G.  III.  and  observes ,  that  in  one  of  them,  Spalding  t.  Mmn, 
T.  35  G.  III.  the  motion  being  made  on  the  Uut  day  of  the  tenB,  the 
court  awarded  such  a  writ  before  issue  joined. 

Forms  of  the  rules  for  the  examination  of  the  witnesses  by  eosswds- 
sioners  are  subjoined,  rfos.  2,  3,  and  4:  the  practitioner  will  from  thenet 
gather  information  as  to  the  notice  to  be  given  to  the  opposite  eonrndh 
sioners  of  the  time  of  examination.  The  re^cHtfe  oaths  are  nbjoimed, 
Nos,  5,  6. 

l^ORMS. 

[Title  caue.] 
of the  aboye-namad  plaintiff,  maketh  oath  tnd 


tion  of  sommoDs,  gaith»  that  this  action  is   brought   by  him  for  the  recovery  of,  &c. 

^^*  (slating  the  cause  of  action  generally)  And  this  deponent  further  saith, 

that (Me  witness)  is,  m  this  deponent  is  advised  and  verily 

believes,  a  material  witness  for  this  deponent  in  the  said  cause,  and 
that  he  cannot  safely  proceed  to  the  trial  thereof  without  the  testi- 
money  of  the  said {the  witness).  And  that  the  said 


(the  witness)  is  about  to  depart  from  this  kingdom  on 


neit,. 


or  before  that  day,  as  he  hath  informed  this  deponent,  and  which 
information  this  deponent  verily  believes  to  be  true. 
Sworn,  &c,  (Signed) 


No.  2. 

Rule  where  wit« 
ness  is  going 
abroad,  on  exa- 
mination before 
the   lord  chief 
justice. 


Upon,  &c.     On 


in  this  term.    It  is  ordered 


1        , ^^ 

'  t;.  Vthat  the  plaintiff  be  at  liberty  to  examine  {debeneesst) 
S  such  of  his  witnesses  as  are  going  abroad  upon  interroga- 
tories to  be  exhibited  to  them  before  the  lord  chief  justice,  or  some 
other  of  the  justices  of  this  coUrt,  two  days  notice  of  the  time  and 
place  of  such  examination  being  first  given  to  the  attorney  for  the 
defendant.  And  it  is  further  ordered  that  the  interrogatories,  depo- 
sitions, and  cross-examinations  taken  in  manner  aforesaid  be  admitted 
to  be  read  and  given  in  evidence  at  the  trial  of  this  cause,  saving  all 
just  exceptions. 


No.  S. 
Form  of  the  role 
for  examining 
witnesses  in  Dnb* 
lin  before  com- 
missioners. 


V. 


1     Upon  reading,  &c,  on  - 
>  defendant  be  at  liberty  to 


It  is  ordered  thatAe 


liberty  to  examine  (de  bene  esse) 


No.  4. 

Rale  for  examin- 
ing and  cross* 
examining  wit- 
nesses before 
commisiionera. 


S  one  of  his  witnesses,  who  resides  in  Dublin,  apon  iater- 
rogatories  to  be  exhibited  to  him  before  (commissioners)  all  (fom)  of 
the  said  city  of  Dublin,  esquires,  commissioners  aforesaid,  on  the  part 
of  the  said  defendant,  three  days  notice  of  the  time  and  place  of  such 
examination  being  given  to  the  plaintiff  or  his  attorney.  And  it  is 
further  ordered,  tbat  the  interrogatories  and  depositions,  taken  in 
manner  aforesaid,  be  transmitted  under  seal  to  Charles  Short,  esq. 
clerk  of  the  rules  and  orders  on  the  plea  side  of  his  majesty's  court 
of  K.  B.  at  Westminster,  and  be  admitted  to  be  read  and  given  in 
evidence  at  tLe  trial  of  this  cause,  saving  all  just  exceptions. 

— : )      It  is  ordered,  that  the  plaintiff  be  at  liberty  to  examine 

S  (de  bene  esse) " of  his  witnesses,  who  are  at -, 

)  upon  *  interrogatories   to    be    exhibited  to  them  before 


V. 


commissioners  appointed  on  the  part  of  the  plaintiff,  and 


commissioners  appointed  on  the  part  of  the  defendant;  six  days  notice 
of  the  time  and  place  of  such  examination  being  first  given  to  the  com- 
missioners on  the  pari  of  the  defendant ;  and  that  the  commissioncn 
on  the  part  of  tlie  defendant  be  at  liberty  to  cross-examine  the  said 
witnesses.    wAnd  it  is  further  ordered,  that  the  interrogatories,  d^- 
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sitions,  and  eross-esaminationB,  taken  in  the  caose  aforesaid,  be  trans- 
mitted under  seal  to  Charles  Short,  esq.  clerk  of  the  roles  and  orders 
on  the  plea  side  of  his  majesty's  court  of  King's  Bench,  at  Westmin- 
ter,  and  bo  admitted  to  be  read  and  given  in  evidence  at  the  trial- 
of  this  cause,  saving  all  just  exceptions. 

"  You  shall,  according  to  the  best  of  your  skill  and  knowledge,  truly         No.  5. 
and  faithfully,  and  without  partiality  to  any  or  either  of  the  parties  in  Oath  taken  by 
this  cause,  take  the  examination  and  deposition  of  every  witness  pro-  commiMioncw. 
duced  and  examined  by  virtue  of  the  commission  within  written,  upon 
the  interrogatories  now  produced  and  left  with  you. 

So  help  you  God, 

You  shall  faithfully,  and  without  partiality  to  any  or  either  of  the         No.  6. 
parties  in  this  cause,  take  and  write  down,  transcribe,  and  engross  the   Oath  to  be  taken 
depositions  of  all  and  every  witness  and  witnesses  produced   before  ^^  clerk, 
and  examined  by  the  commissioners,  or  by  any  of  them,  named  in 
the  commission  within  written,  as  far  forth  as  you  are  directed  and 
employed  by  the  said  commissioners,  or  any  of  them,  to  take  down, 
write,  or  engross  the  said  depositions. 

So  help  you  God. 

Interrogatories  to  be  administered  to a  witness  to  be         No.  7- 

produced,  sworn,  and  examined,  on  the  part  and  behalf  of  iDterrogatories 

,  plaintiff  in  a  certain  cause  now  depending  in  the  ^®'  plaiatift. 

'  conrt  of  our  lord  the  king,  before. the  king  himself,  against 

9  defendant  therein,  before  Sir  ,  one 

of  his  majesty's  iostioes  of  the  oourt  of  King's  Bench,  pur^ 

suant  to  a  rule  of  the  said  court,  made  on ,  the  — — 

day  of ,  in  the year  of  the  reign  of  his 

majesty  king  George  tho  Fourth^  or  pursuant  to  an  order  of 

the  said Sir  ,  made  the  day  of 

182 

First  Do  you  know  the  parties,  plaintiff  and  defendant,  in  the  title 
of  tbose  interrogatories  named,  or  either,  and  which  of  them,  and 
l)uw  long  have  you  known  either  and.  which  of  them?  Declare  the 
truth,  and  your  knowledge  herein. 

Secondly.  (The  first  and  last  interrogatories  are  formal  and  usual ; 
see  the  last  in  the  next  precedent ;  the  second,  or  any  intermediate 
number  of  interrogatories  which  may  be  exhibited,  will  of  course  em- 
brace the  testimony  sought  to  be  applicable  to  the  facts  intended  to  be 
proved ;  bat  it  is  saggested  in  all  the  practical  books  that  especial  care 
mast  be  taken  that  the  questions  proposed  to  attain  this  end  be  not 
too  leading.) 

Look  upon  the  deed,  instmmont,  or  writings  shewn  to  you  at  this         No.  8. 
present  time  of  your  examination,  marked  with  the  letter  A.  and  pur-  I«terrogatonr  i • 
porting  to  be  au  indenture  of  release,  bearing  date,  &c.  between,  ^c  proTea0ccd,^e. 
(or,  "  of  lease,  being,"  &c. ;  or  "  an  agreement,  being,"  &c.  as  the  case 
may  be)  was  such  deed  or  writing  scaled  and  delivered  (or,  if  an  agree- 
ment, not  by  deed,  *'  signed,")  iu  your  presence,  and  by  whom?  Were 
you  a  subscribing  witness  to  the  sealing  and  delivery  (or  "  signing*') 
thereof?   And  is  the  name——,  indorsed  thereupon,  and  appear- 
ing as  the  name  of  one  of  the  witnesses,  of  your  own  baud-writing? 

Do  you  know  the  hand-writing  of — -,  appearing  to  be  the  other 

witness  to  the  said  deed  or  writing?     Is  the  name  of- ,  in- 
dorsed thereupon,  of  the  proper  baud-writing  of  the  said  --^ — '• 1 
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No.  9. 

Jnterrontories 
for  dmDdanl« 


Where  It  lief« 
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and  did  yon  see  him  set  and  anbscribe  his  name  as  a  witness  tfaereto? 
Declare,  &c.  (09  before,). 

Lastly.  Do  you  know  of  any  other  matter  or  thing,  or  have  yon 
heard,  or  can  yon  say  any  thing  touching  the  matters  in  question  in 
this  cause  that  m)y  tend  to  the  benefit  and  advantage  of  the  said 
plaintiff  besides  what  yon  hare  been  interrogated  nnto,  declare  the 
same  folly  and  at  large,  as  if  yon  had  been  rally  interrogated  there* 
nnto. 


Interrogatories  to  be  administered  to 


a  witness  to 


No.  10. 
Interrogatories 
to  crofKexamine* 


Where  waser  of 
law  not  allowed 
in  detinue. 


As  to  Che  findfaigi 


be  produced,  sworn,  and  examined  on  the  part  and  behalf 

of ,  the  defendant  in  a  certain  cause  now  depenS- 

ing  against  him  in  his  majesty's  court  of  King's  Bench,  at 
^eatminsteih,  at  the  suit  of  ■■  ■  '     ,  plaintiff,  before 

Sir ,  one  of  bis  majesty's  justices  of  the  court  of 

King's  Bench,  pursuant,  (j-c  as  in  ^0.  70 

Juterrogatories  to  be  administered  by  way  of  cross-examina« 
lion  to  -y  a  witness  to  be  produced,  (&c.  as  ta  tkf 

last). 

PRACTICAL  DIRECTIONS,  C.  P. 

J%e  praeHee  in  this  coipi  in  rtlalwn  to  examining  wOnenei  abroad 
diffen  materially  from  thai  of  K.  B.  In  C.  P.  there  formerly  imied, 
and  eoen  now,  tf  appHedfor,  a  tidt  for  a  oommunon  to  he  durededto 
eertaxnpermm$,  and  the  eommimon,  in  fnrtManee  of  tmek  ruk  iftaer, 
st^rned  Sy  the  hrd  chief  nutice;  but  the  latter  practice,  Ifind  on  impuni^ 
is  HmUar  to  that  ofK.B.  In  which  court,  at  above  stated,  the  rule  has 
the  force  and  effect  of  a  specta/  oomsntsflofi,  or  dedimus  potestatum. 

As  to  other  matters,  the  practice  will  be  the  same  as  in  the  coert 
of  K.  B.  mutatis  mutandis  as  mentioned. 

DETAINER.    See  titles  Outlawbt.  P418ONEB. 

DETINUE.    Action  of  DeHttue. 

An  action,  said  by  Chambre,  J.  to  be  <'  as  old  as  any  action 
known  to  the  law  ;'*  it  lies  at  the  instance  of  any  person  who  has 
either  an  absolute  or  a  special  property  in  goods  against  anothefy 
ivho  is  in  the  actual  possession  either  by  delivery  or  tioding  of  such 
goods,  and  refuses  to  deliver  or  render  them.  1  Inst.  £86  b. 

Detinue  is  among  the  Previa  ^rma/a,  whereas  case  is  amoq; 
the  breoia  magistraRa ;  detinue  in  general  admits  wager  of  lav ; 
case  does  not ;  and  in  Isaac  r.  Clark,  S  Bidtt*  SOa.  the  question 
was,  whether  detinue*  or  case  were  r^(ht  to  have  beoQ  brought. 
Dodderidge,  J.  made  the  distinction  in  terms. 

It  is  observed  by  Mr.  Selwyn,  1  Ni.  Pri.  696,  (n.)  that "  this 
action  is  fallen  into  disuse,  on  account  of  the  defendant's  being 
permitted  to  wage  his  law;"  but  this  observation  must  be  qualified; 
in  detinue  for  deeds  and  charters  concerning  the  inheritsnce  of 
lands,  or  an  indenture  of  lease,  the  defendant  shall  not  wage  his 
law.     1  Inst.  295. 

Though  the  declaration  state  the  finding,  yet  it  has  been  htelj 
holden  that  the  allegation  of  finding  was  suflicjently  proved,  b; 
shewing  that  the  goods  came  to  the  defendant  by  wrong,  at  least 
unless  the  finding  be  traversed.    Mills  v.  Graham,  1  N.  R.  14(K 
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Actual  paseemon  by .  the  plaintiff  is  not  requisite ;  property  PoMenioo  not 
is  sufficient  to  ground  this  action.    Thus  an  heir  may  mauitain  ST^'^^'qa. 
detinue  for  an  heir-loom..    Bro.  Abr.  tit  Detinue,  pi.  SO.     And  if  ci^tT  ^  ' 
goods  be  delivered  to  A.  to  deliver  to  fi.,  fi.  may  have  detinue ; 
but  detinue  will  not  lie  by  a  reversioner       Gordon  v.  Harper, 
7  T;  R,  9*  there,  case  being  the  remedy. 

It  is  said,  that  if  the  defendant  took  the  goods  tortiously^  this  Where  goods 
action  is  not  maintainable.  ^®"  tortioMly. 

And  possession  and  detainer  of  the  goods  by  the  defendant,  is  What  necessary 
necessary  to  maintain  this  action.    Isaac  v.  Clark,  2Buht.  308.  to  support  action. 
Hence  executors  are  chai^eable  in  this  action  by  reason  of  their 
possession  only.     Bro.  Abr.  Ut.  Detinue  de  Biens,  pi.  19. 

The  goods  must  be  specific,  and  capable  of  being  identified  or  Goods  specific 
ascertained ;  hence  detinue  will  not  lie  for  loose  money,  com,  &c. 

The  practice'  in  this  action  very  much  resembles  diat  in  Tbo-  As  to  process 
VEB,  which  title  see.    The  stat.  25  Edw.  HI.  c.  17,  authorizing  ^  ^^^ 
arrest  in  this  case^  see  titles  Affidavit  to  hold  to  bail.    Ac 
Etiam.    Dbclaratign,  No.  13,  Forms.        ' 

The  general  issue  in  this  action  is,  non  detinet,  that  the  defendant  OeneFsl  Issoe 
does  not  detain,  &c.  In  doUimc. 

The  judgment  is  that  the  plaintiff  recover  the  goods,  &c.  or  in  Jndgncnt.. 
the  alternative,  that  if  the  plaintiff  cannot  have  the  goods  and 
damages  (for  their  detention)  the  value  thereof.  Therefore  it  will 
be  seen  that  the  jury  be  duly  informed  of,  and  find  the  respective 
values  of  the  different  articles  demanded ;  for  an  omission  m  tliis 
respect  cannot  be  supplied  by  a  writ  of  inquiry.  Cheyney's  Case, 
10  Co.  1 18,  1 19.    Herbert  v.  Waters,  I  Salk.  £06. 

The  form  of  the  execution  will  of  course  be  governed  by  the 
verdict.    See  titles  Fieri  Facias.  Limitation  of  Actions. 

DEVASTAVIT. 

If  a  judgment  be  obtained  against  an  executor  or  administrator.  What 
and  be  shall  have  paid  debts  due  on  simple  contract  before,  having 
notice  of  those  due-  on  specialty ;  or  if  he  shall  have  paid  legacies 
before  either,  and  hath  not  enough  left  for  debts  and  legacies,  and 
also  in  other  cases  of  improper  disposition  of  the  effects  of  the 
deceased,  he  is  said  to  have  wasted,  devastavit,  the  goods  or  assets 
of  si|ch  person  so  deceased ;  and  upon  such  judgment  an  action 
may  be  brought,  wherein  such  waste  may  be  suggested.  See  Dyer, 
232.  And  the  executor  or  administrator  is  said  to  be  liable  to  the 
amount  of  the  judgment  by  reason  of  the  devastavit.  A  devastavit 
may  be  also  suggested  in  an  action  against  the  executor  or  admini- 
strator of  an  executor  or  administrator,  without  a  previous  judg- 
ment.    See  statute  C.  II.  recit.  post. 

To  advert  to  all  the  cases  to  be  found  in  die  books,  having  re-  What  shall  be 
ference  to  this*  title,  would  very  unnecessarily  extend  it ;    but  to  ^**te. 
mention  a  few  may  not  be  unuseful. 

Thus,  if  the  executor  or  administrator  give  away  the  assets,  or 
consume  them,  or  if  he  lay  them  out  in  funeral  expences^  inappro* 
priate  to  the  estate  or  degree  of  the  deceased;  or  if  he  embezzle 
the  goods ;  or  if  he  pay  debts  due  from  his  testator  or  intestate 
out  of  .their  legal  order  :^  as,  fQr  instance,  if  he  pay  simple  contract 
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debts  before  those  due  on  specialty;  or  if  he  psy  or  assent  to  any 
legacy  when,  with  relation  to  creditors,  the  fiinds  are  deficient :  in 
all  or  any  of  these  cases,  he  is  said  to  have  wasted  the  assets  of  the 
deceased.  See  Com.  Dig.  title  AdminiUration  I.  (1).  3  Bae.  Ab. 
77.       ^ 

Notice  of  the  exbtence  of  the  specialty  debt  is  necessary  to  sab- 
ject  the  executor  to  a  devastcani.  Brooking  r.  Jennings^  1  Mod. 
175. 

And  where  there  are  several  executors,  the  fraud  or  negligence 
of  one  is  not  chargeable  on  the  rest,  1  RoL  Abr.  9^9- 

If  an  administrator,  &c.  pay  witfi  his  own  money  the  debts  of 
the  intestate,  &c.  in  such  order  as  the  law  appoints,  to  the  value  of 
all  the  goods,  such  administrator  may  lawfully  dispose  of  the  goods 
as  he  pleases,  and  it  will  not  bte  a  devastavit.  Aferchant  v.  Driver, 
1  Sound.  307,  8. 

Upon  the  law  touchbg  this  title,  see  the  case  of  Wheatley  9. 
Lane,  1  Saund.  (216,  and  the  notes  of  the  very  learned  editor, 
the  late  Mr.  Serjeant  Williams,  thereon,  particularly  n.  8.  219- 

In  relation  to  devastavit^  very  little  is  to  be  found  in  former 

J  radical  books ;  but  the  most  usual  practice  appears  to  be  this : 
f  a  judgment  be  first  obtained  against  the  executor  or  administra- 
tor, ti  fieri  facias  is  to  be  issued,  and  the  sheriff's  return  of  nulla 
bona  being  procured,  an  action  of  debt  is  commenced  on  such 
judgment,  suggesting  a  devastavit ;  the  judgment  is  stated ;  also 
the  writ  and  return  in  the  declaration ;  and  on  the  trial  the  record 
of  the  judgment,  the  fieri  fadas,  and  the  return,  will  be  sufficient 
evidence  to  prove  the  case,  lb.  The  record  of  the  judgment  being 
conclusive  upon  the  defendant  that  he  has  assets,  but  (contrary  to 
the  old  law  on  this  head,  see  Harrison  v.  Beccles,  cited  3  2\  R. 
i588.)  on  a  verdict  of  plene  administravit,  it  is  however  only  an 
admission  of  assets  to  the  extent  of  the  assets  proved  to  be  in  his 
hands  *•  If,  therefore,  upon  a  fieri  facias  de  bonis  testatoris  is- 
sued on  a  judgment  obtained  against  nn  executor,  either  no  goods 
can  be  found  which  were  the  testator's,  or  not  sufficient  to  satisfy 
the  demand ;  or,  which  is  the  same  thing,  if  the  executor  will  not 
expose  them  to  execution,  that  is  evidence  of  a  devastavit ;  and 
therefore  it  is  very  reasonable  that  the  executor  should  become 
personally  liable  and  chargeable  de  bonis  proprOs,  1  Saund.  219  s. 
219  b.  and  the  authorities  there  cited. 

Upon  a  suggestion  in  the  special  writ  of  fieri  facias  of  a  devah' 
iavit  by  the  executor,  it  was  formerly  the  practice  to  direct  the 
sheriff  to  inquire  by  a  jury,  whether  the  executor  had  wasted  the 
goods,  and  if  the  iury  found  he  had,  then  a  fieri  facias  was 
sued  out  against  him ;  and,  unless  he  made  a  good  defence 
thereto,  execution  was  awarded,  &c.  de  bonis  proprUs  bnt  after- 
wards the  fieri  facias  inquiry  and  scire  facias  were  incorporated 
into  one  writ ;  thence  called  a  scire  facias  inquiry.    This  mode  of 


*  In  Harrison  v.  Beccles,  above  cited, 
Lord  Mansfield,  C.  J.  appears  to  have 
decided  on  principle  akainst  the  old 
authorilies ;  bat  Lord  Kenyon,  C.  J. 
after  mentioning  that  that  decision  did 


Lord  Mansfield  honour,  with  dignified 
candoor  avows,  that  in  deciding  Enriog 
V.Peters,  5T,R.  693,  he  yielded  to 
anthority,  but  not  to  reason^ 
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-proceeding  is  by  no  means  obsolete,  and  a  fbrm  of  the  entry  con- 
taining the  writ  is  accordingly  inserted,  No.  ?•  Forms,  subjoined. 
The  action  may  be  brought  upon  the  judgment  upon  a  bare  sug- 

•  gestion  of  a  devastavit^  without  any  writ  of  fieri  facias  first 
taken  out  upon  the  judgment.  Wheatley  v.  Lane,  1  Sid.  d97.  but 
the  usual  course  is  as  above  stated* 

Upon  a  devastavit  being  returned,  the  executor  or  administrator  Of  holding  de- 
may  be  held  to  bail,  without  an  affidavit,  by  a  judge's  order;  but  [l^^]^' ®"^****' 
if  the  action  be  brought  on  a  judgment  upon  a  suggestion  only  of 
a  devastavit,  an  affidavit  is  necessary  to  hold  the  executor  to  bail, 
as  in  ordinary  cases.     Dupratt  v.  Testard,  Carth.  264. 

By  statute  30  C.  II.  c.  7.  explained  and  made  perpetual  by  stat.  ^^^e  executor, 
4  &  5  ff.  ^  JIf.  c.  24.  *.  12.  the  executors  or  administrators  of  any  %l\  y^^       * 
executor  or  adrainistnitor,  whether  rightful,  or  in  his  own  wtong,  Statates. 
who  shall  waste    or    convert   to    hb    own  use  the  estate    of 
ills  testator  or  intestate,  shall  be  liable  and  chargeable  in  the  same 

•  manner  as  their  testator  or  intestate  would  have  been  if  they  had 
been  living.     On  these  statutes  Mr.  Serjeant  Williams  ubi  supra, 

-  observes,  that  if  a  judgment  be  had  against  an  executor,  who  after- 
'  wards  dies,  an  action  may  now  be  brought  against  his  executor  or 
administrator  upon  the  judgment,  suggesting  a  devastavit  by  the 
first  executor,  and  the  judgment  is  as  conclusive  upon  the  repre- 
sentative of  the  executor,  that  he  (the  executor)  had  assets  to  satisfy 
^^  judgment  obtained  against  him,  as  it  is  upon  the  executor 
.  himself. 

But  an  action  lies  against  an  executor  of  an  executor,  in  any 
case  where  the  first  executor  shall  have  committed  a  devastavit,  and 
it  does  not  seem  that  a  judgment  against  him  is  the  foundation  of 

•  the  action  against  the  second  executor ;  for  a  devastavit  of  the  for- 
'  mer  executor  may,  it  seems,  be  suggested^  and  any  act  amounting 

thereto  may  be  given  in  evidence.  To  the  action,  whether  on  a 
judgment  against  the  former  executor,  or  where  the  devastavit  by 
such  former  executor  is  only  suggested,  the  second  executor  may 
plead  plene  administravit. 

This  is  a  seneral  practical  outline  of  the  title  devastavit.  For 
information,  less  adapted  to  a  practical  work,  see  the  note  of 
Mr.  Serjeant  Williams,  ubi  supra. 

FORMS. 

is  indebted,  &c.    Upon  and  by  virtue  of  a   *fl.^   ? '  \*juh^ 

certain  judgment,    recovered  by  this  deponent  in  this  honourable  ©^a  SLiliwtt 

conrt,  in  ■  term  last,  against  the  said ,  as  executrix  retorned  against 

of ,  deceased.    And  that  to  writ  of  fieri  yacicu  issued  upon  an  ezecatrix. 

the  said  judgment,  the  sheriflfs  of  London  have  returned  nulla  bona 

and  a  devastavit  by  the  said  of  the  effects  of  the  said 

',  deceased,    to   the  amount  of  £ (jinsert  the  sum 

gtcom):  And   this  deponent  further  saith  ihsii  (negative  a  tender ;  as 
finder  the  head  Affidavit.) 

George,  (&c.)    To  the  sheriff  of  ■,  greeting :  Whereas  by         No.  2. 

our  writ  we  lately  commanded  you  that  of  the  goods  and  chattels  of  Copioa  ad  sati^^a^ 

,  in  the  hands  of ,  executrix  of  the  last  will  and  tes-  ^^*  ^  ^^l 

tament  of  the  said         ■    ■      ,  to  be  administered  in  your  bailiwick,   cutrix,  after  a ' 
yMi  should  cause  to  be  made  £  ■     -         ,  which ■    '    lately  in  detutiapU  return- 
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ed  on  1 /Ecri  /a-  o^T  oovrt  before  us  recovered  against  the  said in  his  life- 

ciflfy  B.  A.  tiine,  of  debt  also  — -^  which  in  oar  same  court  before  ns  were 

adjudged  to  the  said for  his  damages  which  h^  sastained»  as 

well  by  occasion  of  the  detaining  that  debt  as  for  his  costs  and  charges 
expended  by  him  aboat  his  suit  in  this  behalf»  whereof  he  is  con- 
▼ictedy  as  appears  to  ns  of  record,  if  she  had  so  much  in  her  hands* 
then  the  said  damag^es  of  the  proper  goods  and  chattels  of  the 
-,  and  that  yon  should  have  that  money  before  ns  at 


ster,  on  next,  after  last  past,  to  render  to  the 

said for  the  debt  and  damages  aforesaid,  and  yon  at  that 

day  returned  to  us  that  the  said  -^»—  had  sold  and  wasted  divers 

goods  and  chattels  which  were  of  the  said  at  the  time  of 

his  death,  to  the  value  of  the  debt  and  damages  aforesaid,  and  had 
converted  and  disposed  to  her  own  use  the  money  coming  therefrom, 
so  that  yon  could  not  cause  to  be  levied  or  made  the  said  debt  and  da- 
mages of  the  goods  and  chatteb  of  the  said  ,  and  yon  farther 

certiGed  to  us  that  the  said had  no  goods  or  chattels  in  yonr 

bailiwick,  whereof  yon  could  cause  the  said  damages  to  be  made : 

Therefore  we  command  you,  that  you  take  the  said ,  if  she 

should  be  found  in  your  bailiwick,  and  safely  keep  her,  so  that  yon 

may  have  her  body  before  us  at  Westminster,  on next 

after  ,  to  satisfy  the  said of  the  said  debt  and 

damages  in  forin  aforesaid,  and  have  there  then  this  writ  Wit- 
ness, d^c. 

No.  3.  George  the  Fourth,  {See.)    To  the  sheriff  of ^ ,  greeting: 

TisUOwm  CO.  M,    Whereas  we  lately  by  our  writ  commanded  our  sheriff  of 


agaimt  an  execo.  that  of   the  goods  and  chattels  in  his  bafliwick,  which  wei«  of 

bona  retained       •  lato  of ,  executor  of  the  last  will  and  testament 

C.  P*  of  the  said ■• — ,  he  should  cause  to  be  made,  as  well  a  certain 

debt  of  £ ,  which ,  in  our  court  before  our  inatices 

at  Westminster,  recovered  against  the  said ,  as  also  £-^ -, 

which  in  our  said  court  were  adjudged  to  the  said ,  for  his 

damages  which  he  had  by  occasion  of  the  detaining  that  debt,  if  the 

said  had  so  much  in  his  hands,  to  be  administered,  and  if 

he  had  not  then  the  said  damages  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  — — — ,  and  should  have  that  money  before 

our  justices  at  Westminster,  on  the ,  last  past,  to  render  to 

the  said ,  for  his  debt  and  damage  aforesaid,  whereof  he  is 

convicted,  and  our  said  sheriff  of  ,  at  that  day  sent  to  our 

said  justices  at  Westminster,  that  the  said  '  had,  before  the 

coming  of  the  said  writ,  sold  and  wasted  divers  goods  and  chattels 
which  were  of  the  said  _— — *  at  the  time  of  his  death,  tQ  the 
value  of  the  debt  and  damages  aforesaid,  and  had  converted  the 
money  arising  therefrom  to  his  own  proper  nse,  so  that  he  could  not 
levy  or  cause  to  be  made  the  said  debt  and  damages  of  the  goods  ^ nd 

chattels  of  the  said  ,  and  that  the  said had  no 

goods  or  chattels  of  his  own  proper  goods  and  chattels  in  his  baili- 
wick, whereof  he  could  cause  to  be  made  the  said  damages*  or  any 
part  thereof,  as  by  that  writ  he  was  commanded  ;  therefore  we  com«» 

inand  yon,  that  you  take  the  said  ,  if«he  may  be  found  in 

your  bailiwick,  and  keep  him  safely,  so  that  you  may  have  his  body 

before  our  justices  at  Westminster,  on .-«•,  to  satisfy  ths  said 

— — *—  of  the  debt  and  damages  aforesaid :  And  whereupon  our 

sheriff  of — : ,  from  the  day  of  — ^ ,  in last  past* 

s^nt  to  our  justicei  at  Westnuniteri^  that  Uies«i4  j  .  wms  mod 
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fomid  in  hii  bMliwiok ;  whereas  it  ii  testified  in  OUT  said  cotlrt,  that 
the  said  — ■  Inriceth  and  becreteth  himself  in  your  connty,  kdd 

have  there  this  writ.    Witness*  &c. 

The  within-named        ■   -     -^  has  no  goods  or  ctiattels  which  were         No.  4* 

of  the  within^named at  the  time  of  his  death  in  his  hands,  2L'Z!!1P'  ^^ 

to  be  administered  in  my  bailiwick,  whereof  t  can  cause  to  be  made  JJJ^  MeTrnwit 
the  damages  (or,  if  in  debt,  **  debt  and  danlages^  witbio  mentioned,  in  an  action 
or  any  part  thereof,  and  he  has  not  any  of  his  own  proper  goods  agsinst  an  exe- 
or  chattels  in  my  bailiwick,  whereof  I  can  cause  to  be  made  the  ^"^i*  ^^  admiDu- 

within-meuUoned  sum  of  £ \  parcel,    &c.  (or,  if  in  debt,  ^^}^  *  *'•' 

"  the  damages  aforesaid")  or  any  part  thef eof|  according  to  the  exi- 
gency of  this  writ. 

The  answer,  Ac. 

George,  (&c.)    To  ihe  sheriff  of      ■     ■   '   ,  greeting :  Whereas  we         No.  5. 
lately  commanded  our  sheriff  of  — —  that  he  should  cause  to  be  ^^  "^'"^S,? 
levied    in    his  bailiwick  of  the  goods  and  chattels  which  were  of  ^tnrT^^^^^ 
'    ,  of  ■,  deceased,  at  the  time  of  his  death,  in  the  bow  recited ;  rfe- 

hands  of and ,  being  to  be  administered,  as  well  ifOBiaoU  rttnned, 

a  certain  debt  of  £ which ,  in  our  said  ^yy  ^  **^  ^^ 

court  before  us  at  Westminster,  recovered  against  the  said ,  SS^^^for^thc'^*" 

as  £•  ■,  which  were  adjudged  to  the  said in  the  same  ntidae. 

court  before  ns  for  her  damages  which  she  sustained,  as  well  by  rea^ 
son  of  detaining  her  said  debt,  as  for  her  costs  and  charges  by  her 

laid  out  about  her  suit  in  that  behalf,  whereof  the  said were 

convicted,  as  it  appeared  to  us  of  record,  if  they  had  snflScient  of  the 
said  goods  and  chattels  in  their  hands  to  be  administered,  and  if  they 
had  not,  then  the  damages  aforesaid  of  the  proper  goods  and  chattels 

.of  the  said  and  ■    --,  and  that  he  should  have  that 

money  before  us  at  Westminster,  on ^-^  now  last  past,  to  ren- 

.der  to  the  said     ■     •  ■*   ■  for  her  debt  and  damages  aforesaid :  And 
whereas  at  that  day  our  said  sheriff  returned  to  tis  that  the  said 
■  ■  and  — —  had  no  goods  nor  chattels  which  were  of  the 
said  ■'  '    ■  at  the  time  of  his  death  in  their  bands,  to  be  adminis^ 

tered  in  his  bailiwick,  whereof  he  could  levy  the  debt  and  damages 
aforesaid,  or  any  part  thereof,  but  that  divers  goods  and  chattels 

which  were  of  the  said at  the  time  of  his  death,  to  the  value 

of  the    debt  and  damages  aforesaid,   after  the  death  of  the  said 
'     '  came  to  the   hands  of  the  said and  - 


lit  t      m 


before  the  coming  of  that  writ  to  him,  who  wasted  and  converted,  and 
disposed  of  the  Said  goods  and  chattels  to  their  own  use,  and  he 

also  returned  that  the  said  — and had  no  goods  nor 

chattels  of  their  own  in  his  bailiwick,  whereof  he  could  levy  the  da- 
mages aforesaid :  And  whereas  it  has  been  signi6ed  to  us  in  our  said 

court  before  us,  that  the  said  > and ^ —  had  divcra^ 

goods  and  chattels  of  their  own  in  his  bailiwick,  whereWith  to  satisfy 
the  debt  and  damages  aforesaid :  Therefore  we  command  him  that  he 
should  cause  the  debt  and  damages  aforesaid  to  be  levied  of  the  pro- 
per goods  and  chattels  of  the  said  ■  and in  his  baili- 
wick, and  that  he  shotdd  have  that  money  before  us  at  Westminster, 
on  a  certain  day  now  past,  to  render  to  the  said  — ^ — ^-^  for  her  debt 

and  damages  aforesaid,  and  our  said  sheriff  of  ^  at  that  day 

returned  to  us,  that  by  virtue  of  the  said  writ  to  him  directed,  he 

made,  of  the  goods  and  chattels  of  the  said (the  teitator^ 

£ ».and  that  he  had  paid  the  same  to  the  said  — 

in  part  of  satisfaction  of  the  said  debt  and  damages;  and  that  the  said 
(Jthe  teitaior)  had  no  other  cor  more  goods  and  chattels  in  his 


\ 
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baQiwick,  wbereof  he  conld  levy  tlie  lemdoe  of  tb^  «iM-  debt  and 

damages ;  whereupon,  on  the  behalf  of  the  said it  is  snffi- 

cientlj  testified  in  our  court  before  .ns,  fhaC  the  said and 

'. —  have  goods  and  chattels  which  were  of  the  said  • , 

(the  teMiaior),  at  the  time  of  his  deaths  sufficient  in  your  bailiwick, 

whereof  you  may  cause  to  be  levied  the  residue  of  the  said  £ , 

therefore,  we  command  you,  that  of  the  goods  and  chattels,  which 

were  of  the  said  — at  the  time  of  his  death  in  the  hands  of  the 

said  and  ,  in  your  bailiwick,  you  cause  to  be 

made  £ residue  of  the  said  £ ,  and  have  that  money 

before  us  at  Westminster,  on  — ^ next  after ,  to  render 

to  the  said for  the  residue  of  her  debt,  and  damages  aforc- 

aaid»  and  have  tjien  there  this  writ.    Witness,  See. 

No*  6.  At  which  da^,  before  the  lord  the  king;  at  Westminster,  comes  the 

Entry  of  retom    said in  his  proper  person^  and    ■  >  chanoeUor,  of  ovtr 

of  ifaMftavtiQpon  county  palatine  of  Lancaster  aforesaid,  returns,  that  bv  virtue  of  the 
X^^^^^i^^^  ^  8ud  writ  to  him  thereupon  directed,  he  bath  commanded  the  sheriff  of 


Sie,  to  the  county  ^®  county  of  Lancaster  aforesaid,  that  the  said  sheriff  should  in  all 
pa^itine  of  Lu-  things  fully  execute  the  said  ^rit  of  the  said  lord  the  king,  whidi  said 
caster,  and  upon  sheriff  answered  him,  that  before  the  comiog  of  the  said  writ  of  the 
the  retarn  of  part  g^^j  i^^j  ^i^^  king  to  him  directed,  divers  goods  and  chattels,  which 

jSHfaeUudett^  were  of  the  said  ^ > ,  deceased,  at  the  time  of  his  death,  cane  to 

mprttsforthere-  the  hands  and  possession  of  said «  to  be  administered,  which 

•idue ;  and  upon  said  goods  and  chattels,  the  said afterwards,  and  before  the 

Tetom  of  mUa  coming  of  the  said  writ  to  him,  had  eloigned,  wasted,  and  converted 
^^?'  ^dM<t«-     ^^  ^^  ^^^  °^® '  wherefore  the  said  sheriff  could  not  cause  the  said 

jUS^Hdumy  which  ^ for  the  damages  aforesaid,  or  any  part  thereof,  to  be  made 

being  returned      of  the  goods  and  chattels,  which  were  of  the  said deceased, 

«<m  est  inventus^  as  by  the  said  writ  he  was  commanded,  and  the  said  sheriff  further 

y^Iu  ^re^ue*"*  answered  Uie  said  chancellor,  that  of  the  proper  goods  and  chattels 
or    e  resi      .      .^^  ^^^^  ^^j _  ^^  ^^^  caused  to  be  made  the  said  £ , 

for  the  costs  and  charges  aforesaid  as  he  was  commanded,  which  said 

£ by  the  said  sheriff  brought  here  into  court,  by  the  same 

court  here  are  delivered  to  the  said  — ,  in  part  of  tfa»  damages 

aforesaid ;  therefore,  let  the  said  sheriff  be  acquitted  of  the  said 
£' ,  &c.  And  as  to  £ —  ■  •  residue  of  the  damages  afore- 
said, it  is  considered  that  the  said  ■  ■  hhTe  execution  against 

the  said  of  the  said  £ • ,  residue  of  the  damages 

aforesaid,  of  the  proper  goods  and  chatteb  of  the 


therefore,  it  is  commanded  to  the  said  chancellor  of  our  county  pala- 
tine aforesaid,  that  by  the  writ  of  the  said  lord  the  king,  to  be  duly 
made  and  directed  to  the  sheriff  of  the  said  county  of  Lancaster,  he 
cause  it  to  be  commanded  to  the  sheriff  of  that  county,  that  of  the 

proper  goods  and  chattels  of  the  said ,  in  his  bailiwick,  he 

cause  to  be  made  the  said  £  »  residue  of  the  damages  afore- 

said, and  that  he  have  that  money  before  the  said  lord  the  king  at 

Westminster,  on next  after         ■    '■  ■    ,  to  render 

to  the  said  — ^—  in  form  aforesaid,  the  same  day  is  given  to  the 

said  1  there,  &c.    At  which  day,  before  the  said  lord  the 

kinff,  at  Westminster,  comes  the  said  '     in  his  prop^  person, 

and  the  said  — —  chancellor  of  our  county  palatine  aforesaid, 
returns,  that  by  virtue  of  the  said  writ  to  him  thereupon  directed,  he 
hath  commanded  the  sheriff  of  the  fsaid  county  of  Lancaster,  tiiat 
the  said  sheriff  should  in  all  things  fully  execute  that  wvit,  which  said 
sheriff  answered  him,  that  the  sud   ■  had  no  goods  or  chattels 

in  his  bailiwick,  whereo/  he  oouM  cause  to  be  made  tba  said  £• 
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or  any  part  thereof,  therefore,  it  is  commaDded  to  the  chancellor  of 
oar  county  palatine  aforesaid,  that  by  the  writ,  &c.  he  canse  it  to  be 

commanded,  &c  that  the  said  sheriff  take  the  said if,  &ro. 

and  him  safely  keep,  so  that  he  may  have  his  body  before  the  said 

lord  the  king  at  Westminster,  on  next  after to 

satisfy  the  said  of  the  said  £-               residue  of  the  da- 
mages aforesaid,  the  same  day  is  given  to  the  said —  there,  (&c. 

At  which  day  ,before  the  said  lord  the  king  at  Westminster,  comes  the 

said in  his  proper  person,  and  the  said  chancellor  of  onr 

county  palatine  aforesaid,  returns,  that  by  virtae,  &c.  he  commanded 
the  said  sheriff,  &c.  which  said  sheriff  answered  him,  that  the  said 

■  —  is  not  found  in  bis  bailiwick,  whereupon  on  behalf  of  the  said 

it  is  testified  in  our  said  oourt  here,  that.the  said  ■ 


runs  up  and  down,  and  secretes  himself  in  the  county  of 

therefore,  it  is  commanded  to  the  sheriff  of that  he  take  the 

said  — — if,  &o.  and  him  safely  keep,  so  that  he  may  have,  &c. 

on next  after to  satisfy  the  said of  the 

said  jg-  residue  of  the  damages  aforesaid,  at  which  day^ 

before  the  said  lord  the  king,  at  Westminster,  comes  the  said -^ 

in  his  proper  person,  and  the  sheriff  of aforesaid  returns, 

that  the  said  is  not  found  in  his  bailiwick,  whereupon,  on 

behalf  of  the  s^d it  is  sufficiently  testified  in  our  said  court  of 

the.  said  lord  the  king,  before  the  king  himself,  that  the  said 

runs  up  and  down,  and  secrets  himself  in  the  county  of         ' 

therefore,  it  is  commanded  to  the  sheriff  of that  he  tai^e 

the  said       ■  if,  &c.  and  him  safely  keep,  so  that  he  have,  &c« 

on       ■  next  after to  satisfy  the  said of  the 

residue  of  the  damages  aforesaid,  in  form  aforesaid,  the  same  day  is 
given  to  the  said  ,  there,  &c. 

Our  lord  the  king  sent  to  the  sheriff  of his  writ  close  in         ^^'  7* 

these  words,  to  wit,  George,  (&c.)  to  the  sheriff  of ,  greet-  ^^^^^^ 

ing:  Whereas,  we  heretofore  commanded  our  sheriff  of ——,  against  baron  and 

that  of  the  goods  and  chattels,  which  were  of : — ,  deceased,  feme,  execatrix; 

at  the  time  of  his  death,  in  the  hands  of ,  and his  ^«  f^*^  *•«• 

wife,  executrix  of  the  last  will  and  tesUment  of  the  said ,  ^^^^l^i^ 

deceased,  in  his  bailiwick,  he  should  cause  to   be  made  as  well  j^  ^m^  j^^it! 

£ which ,  administratrix  of  tall  and  singular  the   At  the  suit  of  an 

goods  and  chattels,  rights  and  credits  of  ,  deceased,  at  the  admuiistiatrix* 

time  of  his  death,  who  died  intestate,  had  in  our  court  before  us  at 
Westminster,  recovered  against  them  by  occasion  of  the  not  per* 
forming  of  certain  promises  .and  undertakings  made  by  the  said 

• r— *  ip  his  life-time  to  the  said  >  in  his  life-time,  as  also 

^— ! —  shillings,  and  £\    ■     ■  which  were  adjudged  to  the  said 

' T —  in  our  said  court  before  us,  for  her  costs  and  charges  by  her 

about  her  suit  in  that  behalf  expended,  whereof  the  said        * 
were  convicted,    as  appeared  to    us  of   record,  if  they  had    so 
much  in  their  hands  to  be   administered,  and  if  they  had  not  so 

much,  then  the  said  -• shillings,  and  £ of  the  proper 

goods  and  chattels  of  the  said  ■         and ,  and  that  he 

should  have  .that  money  before  us  at  Westminster,  at  a  certain  day  now 

past,  to  be  readMred  to  the  said  — ,  for  her  damages,  costs,  and 

charges  aforesaid ;  and  our  said  sheriff  of at  that  day  rte- 

turneid  ta  us  that  the  said  '  and had  no  goods  or 

chattels  in  his  bailiwick,  which  were  of  the  said —  at  the  time 

of  his  death  in  their  hands,  to  be  administered,  whereof  he  could  cause 
to  be  made  the  said  £  of  damages  aforesaid,  and  ■■< 
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sliilliiigs,  and  £ — of  costs  and  ciiai^es  aforesaid,  or  any  part 

thereof,  and  that  the  said  ■     and had  no  gooda  or 

chattels  of  their  own  proper  goods  and  chattels  in  his  hailiwick, 

whereof  he  could  canse  to  be  made  the  said shillings,  and 

'£ — «  of  costs  and  charges  aforesaid,  or  any  part  thereof; 

whereupon,  on  the  behalf  of  the  said it  waa  snffioientiy  tea- 

tified  in  the  conrt  before  us,  that  thesaid^-' and 

had  in  the  county  of  — sufficient  goods  and  chattels,  wUch 

were  of  the  said  — -• at  the  time  of  Us  decease  in  their  hands, 

to  be  administered,  whereof  the  said  £ and  — ^ shil- 
lings, and  £ might  be  caused  to  be  made,  and  it  was  ferther 

testified  in  our  said  court  before  us,  that  the  said and 

*    ■  ■■         had  in  the  said  county  of  — sufficient  of  their  own 

proper  goods  and  chattek ;  whereof  the  said  — : shillings  and 

£ might  be  caufed  to  be  made,  we,  therefore,  commanded  oar 

sheriff  of       '  that  of  the  goods  and  chattels  which  were  of  the 

said  at  the  time  of  his  death  in  the  hands  of  the  said 

— — ...^  and      ,  in  his  bailiwick,   he  should  cause  to  bo 

made,  as  well  the  said  £ ^  as  the  said shillings,  and 

£ .^.^  if  they  had  so  much  in  their  hands  to  be  administered,  and 

if  they  had  not  so  much  in  their  hands,  then  the  said shilUap, 

and  £ of  their  own  proper  goods  and  chattels,  and  that  ho 

should  have  that  money  before  us  at  Westminster,  at  a  certain  day 
also  now  past,  to  be  rendered  to  the  said  '  for  her  damages, 

costs,  ana  charges  aforesaid ;  and  our  said  sheriff  of  ■*  st 

that  day  returned  to  us,  that  by  virtue  of  the  said  writ  to  him  ih 
rected,  he  had  caused  to  be  made  of  the  proper  goods  and  chat* 

tela  of  the  said  the  said  sum  of shfllinga,  and 

£ for  the  said  costs  and  charges^  which  money  he  had  ready 

to  render,  as  in  the  said  writ  he  was  commanded :  And  he  did  farther 

certify,  that  the  said and  ■   ■■  had  not  any  goods  and 

chattels,  which  were  of  the  said at  the  time  of  bis  death  ia 

their  hands,  to  be  administered  within  his  bailiwick,  whereof  he 
could  cause  to  be  made  the  said  sum  of  £ -—  of  damages  afore- 
said, or  any  part  thereof,  and  because  the  said  retnma  are  conceifed 
to  be  in  delay  of  the  execution  of  the  damages  aforesaid,  and  alio 
for  that  in  our  said  court  before  us,  on  behalf  of  the  said     ■  it 

is  sufficiently  testified  that  divers  goods  and  chattels,  which  were  of 
the  said  -— i—  at  the  time  of  his  death,  have  since,  the  death  of  the 

said come  to  the  hands  and  possession  of  the  said ' ^ 

and  to  be  administered,  which  goods  and  chattels  the  said 

— —  and  ■    ■'    have  sold  and  wasted,  and  hMve  converted 

and  disposed  of  that  money  thereupon  received  to  their  .own  proper 
use,  and  that  the  residue  of  the  goods  and  chattels,  which  were  of 

the  ^aid at  the  time  of  his  decease,  have  been  el<Hg*^  ^J 

the   said    — — —  and '  to  places  unknown  to  the  aaw 

and  by  the  said        ■■"        and  >  converted  to  their 

own  proper  use,  with  intent  that  the  execution  of  the  damages  afcure- 
said  might  not  be  made,  we,  being  unwilling  that  those  things,  which 
in  our  said  court  before  us  have  been  rightly  acted  or  adjudged, 
should  be  rendered  void  by  art  or  deceit,  command  you,  that  of  the 

goods  and  chattels  which  were  of  the  said -—^  M  the  time  of  hii 

decease  in  the  hands  of  the  said  — »—  and to  be  admiais- 

tered  in  your  bailiwick,  you  cause  to  be  made  the  said  sum  of  £-  -^ 
of  damages  aforesaid,  if  you  can  levy  the  same,  and  that  you  have  the 
money  thereupon  levied  before  us  at  Westminster,  on       ■  osit 

after ,  to  be  rendered  to  the  said       ■  for  her  damage 
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tforesaidy  and  if  the  said  sum  cannot  be  thereupon  levied,  then  if  it 
sfaaii  appear  to  yon  by  inquisition,  on  the  oath  of  good  and  lawful  men 
of  yonr  baiKwick  in  this  behalf  to  be  taken,  or  by  any  other  methods 
irhereby  yon  may  the  better  understand  or  certify  that  the  said 

p-  and  his  wife,   have  sold,  eloigned,  wasted,  or 

converted,  and  disposed  to  their  own  proper  use,  goods  and  chattels* 

which  were  of  the  said  — ->-« at  the  time  of  his  decease  in  their 

hands,  to  be  administered  to  the  value  of  the  said  £ of  the 

damages  aforesaid  or  any  part  thereof,  that  then,  by  good  and  lawful 
men  of  your  bailiwick,  you  make  known  to  the  said        ■  '■    ■■ '  add 

■  that  they  be  before  ns  at  Westminster,  on next 

after  — ■ to  shew. if  any  thing  they  have,  or  know,  to  say  foi* 

themselves,  why  the  said  ought  not  to  have  her  execution 

against  them  for  the  said  £ for  damages  aforesaid  to  be  le- 

Tied  of  the  proper  goods  and  chattels  of  the  said  and 

if  it  seem  expedient,  &c.  and  further  to  do  and  receive  what 

our  said  court  before  ns  shall  thereof  then  and  there  consider  in  this 
behalf,  and  have  there  then  the  names  oT  those  by  whom  you  shall 
make  known  to  them,  and  this  writ.    Witneto,  (&c.) 

At  which  day,  before  our  lord  the  Icing  at  Westminster^  came  thd 

Baki  ■  in  her  proper  person,  and  the  sheriflT,  to  wit,  — ■ 

returned  the  said  writ  to  him  in  form  aforesaid  directed,  in  mannei* 

and  form  following,  to  wit,  that  the  said and  — had 

not  any  goods  or  chattels,  which  were  of  the  said ,  deceased, 

at  the  time  of  his  death,  in  their  hands,  to  be  administered  in  his 

bailiwick ,  whereof  he  could  cause  the  said  £ of  damages  afore^ 

said,  or  any  part  thereof,  to  be  made,  and  the  said  sheriff  likewise 
returned  a  certain  inquisition  taken  at  the  ,  in  the  county  of 

;,  on  the   ■  day  of ,  in  the  -  year  of  the  reign 

of  our  sovereign  lord  George  the  Fourth,  now  king  of  the  United  King** 
dom  of  Great  Britain  and  Ireland,  before  the  said  sheriff  by  virtue  of 
the  said  writ  to  him  thereupon  directed,  on  the  oath  of  twelve  good 
and  lawfiil  men  of  his  bailiwick,  whereby  it  was  found  that  several 

goods  and  chattels,  which  were  of  the  said at  the  time  of  his 

death,  had  come  to  the  bauds  and  possession  of  the  said  ■  and 

,  to  be  administered  to  the  value  of  the  said  £ ^—  of 

djimages  aforesaid,  which  said  goods  and  chattels  they  had  sold^ 
eloigned,  wasted,  converted,  and  disposed  to  their  own  proper  use« 

and  the  said  sheriff  likewise  returned  that  the  said  ' :  and* 

-  had  not  any  thing  in  his  bailiwick,  whereby,  or  by  which 

he  could  make  known  to  them,  &c.  and  that  they,  or  either  of  them, 
were  not  found  in  the  same,  and  they  did  not  come,  nor  did  either 
of  them  come ;  therefore,  as  before,  it  is  commanded  to  the  sheriff, 
that  by  good  and  lawful  men  of  his  bailiwick,  he  make  known  to  the 

said     ■    ■  and  — ,  that  they  be  before  our  lord  the  king  at 

Westminster,  on  — next  after ,  to  shew  if  any  thing 

they  have,  or  know,  to  say  for  themselves,  why  the  said        ■ 

ought  not  to  have  her  execution  against  them  of  the  said  £ •  for 

her  damages  aforesaid,  to  be  levied  of  the  proper  goods  and  chattels 

of  the  aaid  — *— — ^  and  — ^,  if,  &c.  and  further,  &c.  the 

same  day  is  given  to  the  said        '  ■      ■<,  at  the  same  place,  at  wliich 
day,  before  our  said  lord  the  king  at  Westminster «  came  the  said 
■           in  her  proper  person,  and  the  said  sheriff,  as  before,  re- 
turned, that  the  said  — ^ and        ■■     ■  had  not  any  thing  in 

his  bailiwick,  whereby,  of  by  which,  he  could  make  known  to  them 

YOL.  !•  H  H 
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and  that  they  were  not,  nor  was  eitber  of  them^  fboad  ialbe 

and  the  said and ,  although  at  that  day  sotenuily 

demanded  came  not,  nor  did  either  of  them  oome,  but  they  made 

default;  it  is,  therefore^  considered,  that  the  said have  lier 

.  execution  against  the  said and of  the  said  £ 

for  her  damages  aforesaid,  to  be  levied,  of  the  proper  goods  mnd 

chattels  of  the  said  ■  and ,  by  the  defaolt  of   the 

said ■ and ,  &c« 

DEVISEE. 

Statute  SW.t^M.  c.  14,  made  perpetual  by  stat.  6  &  7  FF.  III. 
c,  14.  is  so  far  practical,  as  that  it  vacates  wills  fraudulent  agaiuat 
creditors,  and  enacts,  that  ''  debt  or  bond  may  be  maintained 
against  the  heir  at  law  and  devisee  of  the  obligor  of  auch  bond, 
and  such  devisee  shall  be  liable  and  chargeable  for  a  hise  plea, 
by  him  pleaded,  in  the  same  manner  as  any  heir  should  haTe 
been,  for  any  false  plea  by  him  pleaded,  or  for  not  confessins  die 
lands  or  tenements  to  him  descended/'  And  by 4.  7,  "every 
devisee  made  liable  by  the  act  shall  be  liable  and  chaigeable  in  die 
same  manner  as  the  heir  at  law  by  force  of  the  act,  notwithstandii^ 
the  lands,  tenements,  and  hereditaments,  to  him  devised,  shall  be 
aliened  before  the  action  brought/'    See  title  Heir, 

DIES  DATUS,  A  day  given. 
Vhaii  Where  day  is  given  before  the  count  or  declaration,  it  is  called 

dies  datus;  when  after,  it  is  called  imparlance.  Tliis  day  was 
formerly  given  by  consent ;  prece  partium,  at  the  prayer  of  ibe 
parties.    Clapham  v.  Sir  John  Lenthall,  Hardr.  365. 

DIES  NON,  Dies  non  juridici.   Non-judicial  days. 
^fUcbb  These  are,  the  second  day  of  February,    or  the  Purification ; 

Ascension-day;  and  St.  John  the  Bsptist;  and  occurring  in  term 
time,  no  sittings  are  held  thereon  in  Westminster  Hall ;  and  an 
award  of  judicial  process,  or  entry  of  a  judgment  upon  such  a 
day  is  void.    Bedoe  v.  Alpe,  Sir  W.  Jones,  156. 

But  bail  above  may  be  put  in.  Baddely  v.  Adams,  5  T«  i{.  170; 
and  such  a  day  is  considered  as  a  day  for  such  business  as  is  trans- 
acted at  the  judges'  chambers.     Id.  . 

DILATORY  PLEAS. 

These  are  such  as  are  pleaded  for  the  sake  of  delay.  See  tides 
Abatement.  Abiding  by  Plea.  Delay*  Plea,  Plead- 
ing. 

•  • 

DIMINUTION,  In  Error;  Alleging  Diminutiw  in  Error. 
Whst.  See  title  CERTiOEABf. 

^here  the  plaintiff  or  defendant,  on  an  appeal  to  a  superior 
court,  alleges,  that  the  record  of  the  proceedings  below  is  incom- 
plete, either  by  the  want  of  an  original  writ,  or  of  a  warrant  of 
attorney,  or  of  some  other  UMitter  necessary  to  render  the  record 
perfect  or  complete ;  this  is  called  alleging  diminution. 
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To  allege  diminution,  seems  therefore  to  be  the  assigning  of 
defects  in  the  record  sent  or  returned  from  below^  for  error,  and 
praying  a  ^'rit  to  the  justices- of  C*  P.  e.g.  who  certified  the* record 
before^  to  certify  the  whole  thereof. 

On  alleging  diminution  in  the  record,  a  writ  of  certiorari  issues 
to  certify  the  rjecbrd;  but  for  the  law  and  practice  thereon,  see  title 
Certiorari. 

Diminution  cannot  be  alleged  of  what  is  fully  certified.  Wet« 
tenhall  v.  Sherwin,  2  Lev.  206.  1  Ne/s.  Jbr.  658 ;  or  what  is 
contrary  to  the  record  which  is  certified,  1  Rol.  Abr.  764.  Rowe 
t>.^  Power,  ex  dim^  Boyse  and  Another,  in  error,  Dom,  proc* 
die.  sB  Mart.  1803,  cited  2Tidd,  1£12,  where  are  also  cited 
contra,  1  Bulst.  181 .  2  Lil.  Abr.  422.  1  Salk.  49-  Lib.  UnU 
£26.  245.  556.  559*  565 ;  but  see  the  autliorities  cited  contra^ 
Q  Sid.  1074.  n.  and  it  cannot  be  alleged  upon  a  writ  of  error, 
brought  on  a  judgment  in  any  inferior  court.  Hale  v.  Clare,  I  Salk*, 
266 ;  but  this  rule  extends  not  to  Wales,  Id.  and  the  cases  cited 
in  the  margiu. 

PRACTICAL  DIRECTIONS, 

Of  alleging  Diminution  on  Error  from  K.B.  to 

Exchequer  Chamber. 

The  transcript  being  complete,  the  iame  is  delivered  over  to  the  derk  On  the  part  of 
of  the  erroTM  in  the  Exchequer  Chamber.      The  defendant m  attorney  the  defendant  in 
(til  error)  obtains  of  him,  or  of  his  deputy,  (see  Table  of  Officers  •*""*'* 
AND  Offices)  a  rule  to  allege  diminution ;  pay  2s.  Ad, ;  serve  copy  on 
the  attorney  for  the  plaintiff  in  error.     The  rule  expires  in  eight  days 
from  that  of  the  service  of  the  copy,  and  if  diminution  be  not  duly 
alleged,   the  defendant  in  error,   in  strictness,  may  immediately  make 
an  affidavit  of  the  service  of  a  copy  of  the  rulcy  and  insist  on  a  non 
pros  being  signed;  but  though  the  above  be  the  practice,  it  is  usual  for 
tKe  deputy  clerh  of  the  errors  to  send  to  the  attorney  far  the  plaintiff  in 
error,  or  his  agent  in  error,  to  apprize  kim,  that  a  non  pros  will  be 
signed,  unless  the  diminution  be  aUeged,  and  the  fees  duly  paid.  See  title 
£RRORy  Forms  subjoined;  and  if  this  be  not  done  by  the  time  specified^ 
such  non  pros  is  then  signed;  the  costs  are  taxed,  and  execution  imme^ 
diately  issues. 

On  being  served  with  the  copy  of  the  rule  to  allege  diminution,  the  On  the  part  of 
plaintiff's  attorney  in  error  applies  to  the  deputy  clerh  of  the  errors  in  **"•  Pontiff  ia 
the  Exchequer  Chamber,  and  producing  the  copy  of  the  rule,  alleges  the  ^'^^* 
matter  of  diminution  counsel  may  have  advised,  and  offers  to  pay  the 
customary  fees ;  these  are  Sd^  per  folio. 

In  a  very  great  majority  of  cases  on  writs  of  error,  it  may  appear^ 
that  the  step  to  be  taken  on  the  part  of  the  plaintiff's  attorney  in  error 
OH  this  occasion,  is  limited  to  the  payment  of  thest  fees. 

The  having  done  this,  concludes  the  second  term  in  proceeding  on  the 
writ  of  error,  ITie  rule  to  transcribe  taken  out  the  same  term  the  writ 
of  error  is  returnable,  having  concluded  the  first,  the  next  step  to  be  taken 
is,  the  assigning  errors;  and  this  concludes  the  third  term.  If  the  plain*' 
tiff  in  error  do  not  assign  erroi's,  the  defendant  in  error  obtains  a  rule 
'to  be  served  upon  the  opposite  attorney  to  compel  that  proceeding^ 

See  title  Error  ;  Rule  to  assign  Errors.  * 

H  H  2 
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FORM. 

Rnle  to  allege         Unless  the  plaintifT  in  the  writ  of  error  allege  diminiitioii  within 
dimiDutioD.  eight  days  next  after  notice  hereof,  giyen  to  the  said  phuntiff,  or  his 

attorney,  a  nonsnit  will  be  entered. 

,  clerk  of  the  errors. 

For  the  Form  is  which  dimimuium  ii  alleged^  see  tUU  Ebror,  ^s- 
ngnment  of  error,  post. 

PRACTICAL  DIRECTIONS, 

Of  alleging  Diminution  in  Ebbok  from  C.P.  to 

K.B. 

It  teemt  wmecesiary  Under  thi$  title  to  say  any  thing  in  retpeei  of 
alleging  diminutiom^  where  error  it  brought  in  K.  B.  frim  C.  P. ;  (md 
the  more  particularly  eo^  ae  the  proceeding  iUelf  cannot  take  pHaee, 
until  after  the  record  i$  removed  from  C.  P. 

PRACTICAL  DIRECTIONS, 

Of  alleging  Diminution  in  Ebbob  bbougrt  jk 

Pabliambnt. 

• 

By  the  ttanding  order  of  the  Home  of  Lords,  if  in  any  wrii  of  error 
the  plaintiff  ghall  allege  diminuHont  and  pray  a  certiorari^  the  clerk 
thall  enter  an  award  thereof  accordingly ,  and  the  plaintiff  may  before 
in  nnllo  est  erratum  [tn  nothina  is  there  any  error,  or  there  it  no  error] 
pleaded,  sue  forth  the  writ  of  certiorari  tn  ordinary  course,  withomi 
special  petition  or  motion  to  this  house  for  the  same,  and  if  he  shall  not 
prosecute  siceA  writ,  and  procure  it  to  be  returned  within  ten  days  next 
after  his  plea  of  diminution  put  into  this  house,  then  unless  he  shall  shew 
good  cause  for  the  enlarging  the  time  for  the  return  of  such  writ,  he 
shall  lose  the  benefit  of  the  same,  and  the  defendant  may  proceed  as 
if  no  such  writ  of  certiorari  were  awarded*  Ord*  dom.  procer.  die 
Tcneris  13lu>  Dec,  1661. 

And,  *'  when  diminution  shall  be  alleged,  and  a  certiorari  prayed 
^nd  awarded  before  in  nuilo  est  erratum  pleaded,  the  derh  shall,  upon 
request,  give  a  certificate,  that  diminution  is  so  alleged,  and  a  cerr 
tiorari  prayed  and  awarded  thereupon,'^  Ord,  dom.  proc.  die  veneris, 
21-  1717. 

See  further,  title  Ebbob  ;  Error  in  Parliament. 

DIRECTION  OF  WRITS. 

I.  To  sherifis,  or  other  officers  where  process  is  to  be  exe- 
cuted, 8lc. 

II.  To  inferior  courts. 

No  difficulty  will  occur  in  using  the  table  subjoined* 
Each  county,  city,  and  town  being  also  a  county,  many  pe- 
culiar jurisdictions,  including  the  counties  palatiue,  and  Cinque 
Ports,  are  arranged  alphabetically ;  and  in  the  same  line  are  inti- 
mated whether  there  be  one  sheriff  or  two,  denoted  by  S.  and  S.S., 
the  Aile  of  the  courts  and  the  proper  direction  of  the  writ,  &c. 
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liable  of  Pertons  or  Officers  of  Countiet^  Citih,  Towns,  and  of  many    *     Tabl«» 

Places  having  peculiar  Jurisdictions.  Persoas,  te» 

Abingdon.  To  the  mayor,  bailiffsi  and  burgesses  of  the 
borough  of  Abingdon^  in  the  county  of  Berks,  and  to 
every  of  them, 

Bath.  To  the  mayor,  recorder,  and  aldermen,  justices  of  our 
city  of  Bathy  in  the  county  of  Somerset,  and  to  every  of 
them. 

Bedfordshire.    S. 

Bedford.  To  the  mayor,  aldermen,  buigesses,  and  recorder 
of  the  town  of  Bedford,  in  the  county  of  Bedford. 

Berkshire.    S. 

Berwick-upon-Tweed.  To  the  mayor  and  bailiflfs  of  our 
borough  of  Berwick-upon-Tweed. 

Beverley.  To  the  mayor,  aldermen,  and  burgesses  of  the 
town  of  Beverley,  in  the  county  of  York. 

Bristol,  Court*  To  the  mayor,  aldermen,  and  sheriffs  of  the 
city  of  Bristol,  and  to  the  mayor  and  constables  of  the 
staple  of  the  same  city,  and  also  to  the  bailiffs  of  the  mayor 
and  commonalty  of  the  same  city  of  Bristol  of  their  court 
of  Tolsey,  and  to  the  bailiffs  of  the  said  mayor  aud  com- 
monalty of  the  same  city  of  their  court  of  Pie-powder^ 
and  to  every  of  them, 

Bristol.  S.  S.  City.  See  case  cited  at  the  end  of  this 
Table, 

BucKiNOHAM.  To  the  bailiff  and  burgesses  of  the  town  of 
Buckingham,  in  the  county  of  Buckingham. 

Buckinghamshire.    S. 

Bury  St.  Edmond.  To  the  mayor,  recorder,  and  burgesses 
of  the  boroij^h  of  Bury  St.  Edmond,  in  the  county  of 
Suffolk.  ^ 

Caermarthsn,  Court  of  Great  Sesmns.  To  our  justices 
of  ^e  Great  Sessions  of  our  county  of  Caermarthen^ 

Caermarthen.  To  the  mayor  or  recorder^  and  town  clerk 
of  the  borough  court  of  Caermarthen* 

Cambri qoeshirb^    S^ 

Cambridge.  To  the  mayov  and  bailiffs  of  the  town  of  CaniK 
bridge^ 

Canterbury,  Court.  To  the  steward  of  the  Hberty  of , 

by  Divine  Providence  Archbishop  of  Canterbury,   in  the 
court  of  his  palace,  within  the  city  of  Canterbury. 

Canterbury,  City.  To  our  sheriff  of  our  city  of  Canterbury.. 

Chester,  County  Palatine^  To  our  diamberlain  ot  our 
county  palatine  of  Chester,  or  his  deputy  tkew,  greeting. 

Chester.  To  our  sheriffs  of  our  city  of  Cliester.  And  see 
cases  at  the  end  of  this  Table. 

Cinque  Ports.    To  the  constable  of  the  Cast}^  of  Dover,  , 

or  \o  his  deputy. 

Cornwall.    & 
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Table,  CoROM ER.    To  the  coroner  of  our  city  of  London. 

CoRON  ERS.    To  the  coroners  of  our  county  of 


Coventry.    S.  S.    To  our  sheriffs  of  our  city  of  Coventry, 
Cumberland.    S. 
Derbyshire.    S. 
Devonshire.    S. 
Dorsetshire.    S. 

Durham.     To  the   reverend    father  in  God, ,  by 

Divine  permission,    lord   bishop  of  Durham,   or  to  his 
chancellor  there^  greeting.  Sec. 

Instead  of  ''  our  county  palatine,**   say,   '*  your 
bishopric/' 

EtY,    To  our  trusty  and  well  beloved ,  our  chief 

justice  assigned  to  hold  the  sessions  of  pleas  within  the 
liberty  or  royal  franchise  of  the  honourable  and  right 
reverend  father  in  God,  — — ,  by  Divine  permission, 
lord  bishop  of  Ely,  within  the  isle  of  Ely,  in  the  county 

of  Cambridge,  and  to ,  chief  bailiff  of  the  said 

bishop^  within  die  liberties  of  the  said  isle,  and  to  each 
of  them,  greeting, 

Essex.    S. 

Exeter.  To  the  mayor  and  bailiffs  of  our  city  of  Exeter,  in 
the  county  of  Devon,  and  to  the  bailiffs,  citiaens,  and  pn>« 
vosts  of  the  same  city. 

Exeter,  City.    To  our  sheriff  of  our  city  of  Exeter. 

Gloucestershire.    S. 

Gloucester,  Court,    To  the  mayor,  aldermen^  and  sheriffs 

of  our  city  of  Gloucester. 
Gloucester.    S.  S.  City.    To  our  sheriffs  of  our  city  of 

Gloucester* 

Hampshire.    S. 

HEREFORqSHIRE.      S. 

Hereford.  To  the  maypr,  aldermen,  and  citizens  of  thecilj 
of  Hereford. 

Hertfordshire.    S. 

Hertford.  To  the  mayor  and  capital  burgesses  of  the 
borough  of  Hertford,  in  the  county  of  Hertford,  and  also 
to  the  steward  of  our  court  of  record  there. 

HuNTlNGDONSHIltE.      S. 

Huntingdon.  To  the  major,  aldermen,  and  burgesses  of  the 
borough  of  Huntingdon,  in  the  county  of  Huntingdonshire. 

Kent.    S» 

Kingston-upon-Hull,  Court.  To  the  mayor  and  sheriff 
of  our  town,  and  county  of .  Kingston»iipon*Hull,  in  (be 
county  of  York. 

KiNosTON-UFON-HuLL,  City.    To  our  sheriff  of  onr  town 

and  county  of  Kingston-upon-Hul). 
KIngston-upon-Thames.    To  the  bailiffs  and  steward  of 

our  court  of  our  town  of  Kingston-upon-TbamcS;  vpd  io 
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the  absence  of  the  said  steward,  to  the  bailiffii  add  recorder         Table, 
of  the  same  town,  or  any  two  of  them.  Pewoas,  &*. 

King's  Lynn.    To  the  mayor  and  recorder  of  our  town  or 
borough  of  King's  Lynn,  in  the  county  of  Norfolk. 

Lancaster.  S,  County  Palatine,  To  our  chancellor  of  our 
county  palatine  of  Lancaster,  or  his  deputy  there. 

Leominster.  To  the  bailiff  and  capital  burgesses  of  L«o- 
minstef. 

Leicestershire.    S. 

Lincolnshire.    S. 

Lincoln,  Court.    To  the  mayor,  sherifiis,  and  citizens  of  our 

city  of  Lincoln. 
Lincoln,  S.  S.  City.    To  our  sheriffs  of  our  city  of  Lincoln. 
Litchfield,  Court.  To  the  bailiffs,  burgesses,  and  citizens  of 

our  city  of  Litchfield. 

Litchfield,  City.  To  our  sheriff  of  our  city  of  Litchfield, 
and  county  of  the  sanie  city. 

Liverpool.  To  the  mayor  and  bailiffs  of  our  borough  of 
Liverpool,  in  the  county  of  Lancaster. 

London.    S.  S. 

LoKDON,  Mayor's  Court.  To  the  mayor,  aldermen,  and  she- 
riffs of  the  city  of  London,  greeting. '   ' 

London,  Sheriff's  Court.  To  the  sheriffs  of  the  city  of  Lon- 
don. 

Ludlow.  To  the  recorder,  bailiffs,  and  capital  burgesses  of 
our  borough  of  Ludlow,  in  the  county  of  Salop. 

Marshal  of  K.  B.  To  the  msir^hal  of  our  prison  of  the 
Marshalsea  before  us. 

Marshalsea  Court.  To  the  judges  of  our. palace  court 
of  Westminster,  and  to  each  of  them,  greeting. 

St.  Martin's  ls  Grand.  To  the  steward  of  the  dean  and 
chapter  of  the  collegiate  church  of  St.  Peter,  Weatminster, 
of  the  court  of  their  liberty  or  precincts  of  St.  Mi^rtin's 
the  Great,  in  London,  and  to  the  constables  there. 

.MlDDL£SEX.      S. 

Monmouthshire.    S. 

Monmouth.  .To  the  mayor  .and  bailiffs  of  our  town  of 
Monmouth. 

Newbury.  To  the:  mayor,  aldermen,  and  burgesses  cff  our 
borough  of  Newbury,  in  the  county  of  Berks. 

Newcastle-upon-Tyne.  To  our  sheriff  of  our  towti  and 
county  of  Newcastle-upon-Tyne. 

Norfolk.     S. 

.  NoBTUAMPTONbHlRE.      S. 

Northampton.  To  the  mayor  and  bailiffs  of  our  town  and 
borough  of  Northampton,  in  the  county  of  Northampton. 

Norwich,  Cdur^  To  the  mayor,  aldermen,  and  sheriffs  of 
our  county  of  the  city  of  Norwich. 
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Tible,  NoRl¥icH,  Ci/y,    S,S.   To  our  sheriffs  of  our  city  of  Nor- 

PerMns,4ee,  wich. 

Nottinghamshire.    S. 

Nottingham,  Court.  To  the  mayor  and  burgesses  of  our 
town  of  Nottingham. 

Nottingham,  Town.  To  our  sheriffs  of  our  town  and 
county  of  Nottingham. 

Oxfordshire.    S. 

Oxford.  To  the  mayor  and  bailiffs  of  our  city  of  Oxford, 
in  the  county  of  Oxford. 

Palace  Court.    See  Marshalsea  Court  in  this  Table. 

Poole.    To  our  sheriff  of  our  town  and  county  of  Poole. 

Portsmouth.  To  the  mayor,  aldermen,  and  burgesses  of 
our  borough  of  Portsmouth,  in  the  county  of  South- 
ampton. 

Rutlandshire.   S. 

Shropshire.    S. 

Southampton,  Court.  To  the  mayor  and  bailiffs  of  our 
town  of  Southampton. 

Southampton,  Tonm  and  County.  To  our  sheriff  of  our 
town  and  county  of  Southampton. 

SouTHWARK,  Borough  Court  of  Southwark.  To  the  steward 
of  the  court  of  the  liberty  of  the  mayor  and  commonalty, 
and  citizens  of  the  city  of  London,  of  their  town  and 
borough  of  Southwark,  in  the  county  of  Surrey,  aud  also 
to  the  bailiff  of  the  same  liberty. 

Somersetshire.    S. 

Staffordshire.    S. 

Stepney.    To  the  steward  of  our  court  of  record,  within  the 
^  manors  of  Stepney  and  Hackney,  in  the  county  of  Middle- 

sex, hamlets,  and  liberties  of  the  same,  and  also  tu  tlie 
high  bailiff  of  the  said  liberty,  and  to  either  of  them. 

Suffolk.    S. 

Surrey.    S. 

Sussex.    S. 

Taunton.  To  the  bailiffs  of  the  reverend  father  in  Christ, 
,  by  Divine  |>ermi8sion  lord  bishop  of  Winches- 
ter, of  his  liberty  of  llaunton,  and  Taunton  Dean,  in  the 
county  of  Somerset. 

ThbtforH.  To  the  mayor  and  recorder  of  our  borough  of 
Thetford,  in  the  county  of  Norfolk. 

Warwickshire.    S. 

Wells.    To  the  steward  or  bailiff  of  our  court  of  our  pleas, 

granted  to  the  reverend  father  in  Christ,  ^  lord 

bishop  of  Bath  and  Wells,  held  at  the  Guildhall  within  the 
city  and  borough  of  Wells,' in  the  county  of  Somerset- 

Westmoreland.    S. 

Whitechapel,  Court,  To  the  steward  of  our  court. of  re- 
coid  within  (be  manors  of  Stepney  aud  Hackney,  in  tbe 
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county  of  Middlesex,  the  hamlets  and  liberties  of  the  same^  '^^'^a. 

and  also  to  the  prothonotary  of  the  same  court.  Fewoos^  «b 

WiETSHIRE.      S. 

Woodstock.    To  the  mayor  of  the  town  of  New  Woodstock^ 
in  the  county  of  Oxford. 

WoBCBSTERy  Court*    To  the  mayor^  recorder,,  and  aldermen 
of  our  city  of  Worcester,  and  to  every,  &c. 

WoRCBSTBR,  Ciiy.  To  our  sheriff  of  our  city  of  Worcester. 

^     Worcestershire.  S; 

Yorkshire.    S. 

York.    S.  S.  City.  To  our  sheriffs  of  our  city  of  York. 

York,  Court.    To  the  mayor,  aldermen,  and  sheriffs  of  our 
city  of  York. 

Testatum  capias  directed  to  the  coroner,  where  one  of  the  two 
sheriffs  of  Bristol  was  party  to  the  suit,  held  irregular,  for  it  ought 
to  have  gone  to  the  other.  Letson  v.  Bickley  and  Others,  5  M.Sf 
S.  144. 

An  alias  capias  directed  to  the  sherifls  of  the  city  of  Chester, 
instead  of  the  chamberlain  of  the  County  palatine,  directing  him 
to  issue  his  mandate  to  the  sheriffs,  is  irregular,  and  may  be  set 
aside  at  the  instance  of  the  defendant.  Bracebridge  v.  Johnson^ 
jB.  59  G.  III.  C.  P.  1  Tidd,  172, 

DISCHARGE.    Discharge  of  Prisoner  out  of  Custody. 

And  it  seems  that  without  the  intervention  of  his  attorney,  the 
plaintiff  may  discharge  a  defendant  out  of  custody.  See  title  At- 
TORNEY,  page  137,  ante ;  and  also  Martin  v.  Francis,  1  Chit.R. 
241. 

FORM. 

[Court.']  (Title  camse.) 

Please   to  discharge »  the  above  named  defendant,  out 

of  your  custody,  the  debt  and  costs  being  satisfied. 

Your's,  &c. 

* ,  Attorney 

To  the      ■    ■»>  for  the  above-named  plaintiff. 

DISCONTINUANCE. 

Tbe  breaking  off;  a  chasm  in ;  the  proceedings. 

This  title  may  admit  of  four  divisions,  although  the  older  books 
seem  to  have  mingled  all  the  points ;  perhaps,  as  they  amounted  to 
the  same  tiling:  1.  An  interruption,  breaking  off,  or  discontinu- 
ance of,  the  possession  of  land :  £•  An  interruption,  chasm  in, 
or  discontinuance  of,  the  process :  3.  The  like,  of  or  in  the 
pleadings :  4.  The  actual,  as  distinguished  from  tbe  virtual  dis- 
continuance of  the  suit  by  negligence  in  doing,  or  omission  to  do 
what  practice  requires  to  be  done  in  order  to  the  legal  conducting 
of  a  suit. 

The  first  division  is  foreign  to  this  compilation,  and  as  to  the 
last,  it  is  matter  of  office  attention,  and  therefore  falls  under  tlie 
Practical  Directions  and  Forms  subjoined. 

Secf  titles  Amendment,  Continuances.  Continuance,  ante. 
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Qf  dUcoiitllia- 
ance  of  proce&l. 


How  cared. 


Of  discoDtinn- 
^nce  in  pleading. 


DISCONTINUANCE,  Pleading  in*.  How  i9tred,8^e.  Cases. 

Where  an  action  long  depending,  and  contiuiied  bom  one 
term  to  another,  the  continuances  must  be  all  entered,  otherwise 
there  will  be  a  discontinuance,  whereupon  a  writ  of  error  may  be 
brought.     1  Nels,  Abr,  660. 

It  is  said,  that  a  discontinuance  is  somewhat  similar  to  a  noosuit; 
for  when  a  plaintiff  leaves  a  chasm  in  the  proceedings  of  his  cause, 
as  by  not  continuing  the  process  Y^ularly  frbm  day  to  day,  and 
time  to  time,  as  he  ought  to  do,  the  suit  is  discontintted,  and  the 
defendant  is  no  longier  bound  to  attend,  bul  the  plaintiff  must 
begin  again  by  suing  out  a  new  original,  (writ)  usnally  paying  costs 
to  hb  antagonist.  3  Com,  296. 

Discontinuance  is  cured  by. the  appearance  of  the  party,  bystat. 
32  H.  VIII.  c.  30.  in  penal  aslnreli  as  in  civil  actions.  Humble 
V.  Bland,  in  error,  6  T.  R.  255. 

If  a  discontinuance  be  after  a  verdict,  or  on  a  writ  of  inquiry, 
the  plaintiff  cannot  discontinue,  if  the  det^ndaoit  will  not  codseot. 
Stephens  v*  Etherick,  Carih.  86. 

A  discontinuance  of  an  action  oc  suit  iaiM>t  a  perfect  discontinu- 
ance until  it  be  entered  upon  the  roil,  see  Nos.  1  and  2,  Forms 
subjoined ;  for  the  entry  of  it  makes  part  of  the  record,  and  t 
record  camiot  be  discontinued  but  by  matter  of  record ;  bat  if  this 
discontinuance  be  to  be  pleaded,  it  is  not  necessary  to  plead  ibe 
entry  of  it ;  for  it  shall  be  intended  that  it  is  entered  without  shew- 
ing it.     iLilL  P.B.  644. 

Where  there  are  two  defendants,  one. pleads  to  issue;  to  the 
other's  plea  there  is  a  demurrer;  the  issue  iv  tried,  and  a  verdict 
against  the  defendant ;  he  is  out  of  court,  and  no  day  shall  be  ^vea 
to  a  defendant  against  whom  a  verdict  is  found,  for  he  hath  no  day 
in  court  to  plead  any  thing.  But  the  day  is  to  be  given  to  the  other 
party,  who  is  to  plead  to  the  demurrer.  Lakius  v.  Sir  John  Limb 
and  Holt,  Cro.  Car.  235.  Case,  17.. 235. 

Trespass  for  two  things,  verdict  for  one  only ;  it  is  a  disconti* 
nuance.  1  LtV.  P.  12.  646* 

As  this  division  is  proper  to  pleading,  it  need  not  be  extended. 
The  principle  will  be  seen  by  a  few  cases. 

Where  the  defendant  concluded  his  plea  in  disability,  and  the 
plaintiff  his  replication  in  bar,  all  is  discontinued.  Bisse  v.  Hare- 
court,  Carth.  138. 

In  an  action  on  the  case,  the  defendant  coneliided  his  plea  io 
abatement,  aqd  the  defendant  demurred  ae  to  a  plea  in  bar:  it  is  a 
discontinuance.  Carter  v.  Davis,  I  Salk.  518.  Lug  v.  Good- 
win, 1  Ld.  Raym.  393. 

As  to  whether  demurrer  to  a  demurrer  be  a  diseontinuaooe. 
Comb.  323. 

If  diere  are  three  replica^ioiis^  and  the  defendant  demurs  to  ooe 
of  them,  and  gives  no  answer  to  the  other  t\f  o^  and  the  plaiau^ 
joins  in  denMirrer,  it  is  a  discontinuaiice*    Hancocke  «•  ProMd, 
1  Saund.  338,  339. 

All  discontinuances  and  miscontinuances  whatever,  as  well  before 
as  after  verdict ;  Halmen  v.  CollinB,  Cro.  Eliz.  489;  Smith  v. 
Bower,  Cro.  Jac.  528;  Lakins  v»  Sir  John  Lsaub  and  Holt, 
Cro.  Car.  236 ;  and  as  well  on  the  part  of  the  plaintiff  as  otK^e 
part  of  the  defendant,  or  other  negligence  of  the  parties,  their 
counsellorsi,  or  attomies,  are  cured  after  a  verdict,   per  statute 
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SZH.  VIII.  c.  30.  Smi^thson.v.  Garth,  SLw.  S£5.  Randall  v.  ^ 
Brees,  I^i.  S9i  40. .  Danv.Jbr.  ^5%.  See  stat.  36  £•  III.  c.  15. 
Also  Richards  v,  Brown,^  1  Doug,  1 15^  But  imperfect  verdicts 
are  not  helped  by  this  statuteu  Gomersell  v«  Gooiersell,  2  Leonn 
194.  Finjmore  v^  Sanky^  Cro.  Eliz,  133.  Graves  v.  Morley, 
3  Lev.  55.  1  P.  R.  645.  and  the  statute  32  if.  VIII.  extends 
to  all  discontinuances^  as  well  of  conrtas  process  iiu  inferior  as 
superior  courts.  Walwin  v.  Smith,  1  Salk.  177.  In  the  margin 
of  this  case  it  is  said,  *^  contra,  2  Saundl  ^5B" 

lliey  are  aided  by  the  statute  of  jeofails,  as  well  after  verdict  a^ 
before,  and  as  well  where  there  be  two  verdicts  in  two  several 
courts  upon  one  declaration.     1  Lill.  P.  R.  645«    See  title  Jeo* 

TAIL. 

It  seems  that  leave  of  the  court  is  always  to  be  obtained  in  every  When  plaintifT 
case-  of  discontinuance^  whether  the  defendant  consent  or  not ;  but  ™*y  dUcontinue. 
in  many  cases  the  consent  of  the  defendant  is  also  necesstfry,  and 
in  all  upon  payment  of  costs.  See  Whitmore  v.  Williams,  6T.  R. 
763,  where  it  was  ruled  that  appointment  to  tax  costs,  and  pay- 
ment of  the  same,  was  necessary  to  give  effect  to  the  rule  to  dis-^ 
continue.  See  also  Moiling  and  others,  assignees,  &c,  v.  Buck- 
holtz,  3  itf.  *  S.  153.     S.P. 

On  the  6th  February,  a  rule  to  discontinue  the  action  on  pay^ 
ment  of  costs  was  obtained  by  the  plaintiff ;  the  costs  were  not 
taxed  until  the  11th  March:  Held,  that  when  the  costs  were  taxed, 
and  the  judgment  of  discontinuance  entered  up,  it  related  back 
to  the  day  when  the  rule  for  discontinuance  was  obtained ;  and 
thai!  the  action  was  to  be  considered  discontinued  from  that  time. 
Bffendt  V.  Peacock,  ^  B.S^C.  649. 

But  an  executor  is  not  liable  to  costs  upon  a  discontinuance, 
unless  he  have  knowingly  brought  a  wrong  action,  or  otherwise 
been  guilty  of  a  wilful  default.  Per  Cur.  T.  44  G.  111.  K.  B. 
Wright  V.  Jones,  H.  45  G.  III.  K.  B.  2  Tidd,  993. 

The  plaintiff  may  discontinue  before  or  after  declaration,  and 
after  issiie  joined  ;  but  this  must  be  by  leave.  See  Imp.  C.  P^ 
744. 

The  plaintiff  may  discontinue  after  the  entering  a  special  verdict 
(see  below);  but  it  appears  to  have  been  doubted  whether  the  de<^ 
fendant  should  have  his  costs,  no  verdict  having  been  given.  Earl 
of  Oxford  V.  Waterhouse,  Cro.  Car.  575,  pL  18. 

After  judgment  00  demurrer  (but  not  entered  on  record),  and 
error  brought,  and  bail  thereon,  the^ourt  refiised  to'make  a  rule  to 
discontinue  without  paymetat  of  the  costs  in  error.  Pym  v.  War- 
ren, Bar.  169.  As  to  disooottnuing  after  judgment  on  demurrer, 
see  also  Jones  v.  Pope,-  1  Sounds  35,  b.  Hegman  v.  Gerard, 
1  Lev.  226.     Martin  v.  Delboe,  ibid.  298. 

The  leave,  in  case  of  judgment  after  demurrer  seems  to  be  dis- 
cretionary with  the  court.  See  Turner  i*.  Turner,  I  Salk.  1792» 
Ld.  Raym.  856.     Notwithatanding  these  latter  cases,  contra,  the  * 

former  amendoients- are  allowed  on  payment  of  costs ;  and  even 
an  administrator  must  pay  costs  on  a  discontinuance.  Hall,  ad-» 
ministrator,  v.  Norton,  ibid. 

Replevin  cannot  be  discontinued.  Long  v»  Buckeridge,  1  Str\ 
106,112. 
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Where  mC  After  a  general  verdict/  or  on  a  writ  of  inqilirj,  the  plaiDtiff 

cannot  discontinae  without  the  defendant's  consent.    Stephens  v* 
Elberick,  Carth.  86.     See  also  Comb.  170,  1. 

Nor  after  a  special  verdict,  in  order  to  adduce  fresh  proof  in 
conlradi^tion  to  the  verdict.     Roe^  d.  Gray  r.  Graj,  2  £/.  815. 

PRACTICAL  DIRECTIONS^  K.  B.  C.  P. 

Judgment  not  hamug  been  rigned,  apply,  as  of  coune,  at  the  clerk  of 
the  rtde$\  or  secondarxft,  for  a  rule  to  ducontinue.  Be  prepared  to  men- 
tion at  what  period  of  the  eauie  the  applicatiou  it  made:  pay  0<.  9d, 
As  defendant's  costs  are  to  be  paid,  i^tain  the  masier^s  or  prothlmotary's 
appointment  on  the  rule ;  serve  copy  of  the  rule  and  appoiintmeni  on  the 
defendant's  attorney ;  attend  the  appointment,  and  the  master  or  proUuh 
notary  immediately  proceeds  to  tax  the  costs,  whether  the  defendant's  at* 
tomey  be  or  not  present.  Pay  the  amount  immediately  to  the  defesd- 
ant's  attorney. 

But  if  there  be  judgment  on  demurrer,  the  rule  cannot  be  had  without 
motion;  it  is  of  course  nhi ;  mahe  out  a  motion  paper;  indorse  parties 
names  in  the  usual  way,  "  To  move  for  a  rule  to  shew  cause  why  the 
plaintiffs  should  not  be  at  liberty  to  discontinue  on  payment  of  costs  T 
give  same  to  counsel  or  setjeant,  fee  10«.  6d,  -^ppfy  in  ^be  evening  si 
the  clerh  of  tlie  rules*  or  prothonotary's ;  pay  for  rule,  Qfe.  6d. ;  senoe 
copy.  On  the  day  mentioned  in  the  rule  be  ready  with  an  affidavit  of  ser- 
vice ;  instruct  counsel  or  setjeant  **  To  move  to  mahe  the  within  rule  abso- 
bUe,**  and  if  ordered,  obtain  rule  in  the  evening ;  pay  6$^  6d. ;  get  op* 
poiniment,  and  proceed  as  before,  ik  vacation,  these  rules  may  be  ob- 
tained by  summons. 

Then  enter  the  discontkmance  on  the  roU.  See  No.  I,  and  2,  FoRMS 
sMoined;  dochet  and  carry  in  same.     See  title  Dogobtino-Rolu 

7%^  proceedings  C%  P.  are  the  same  as  K.  B.  mutatis  mutandis^ 

FORMS. 

No.  1.  Afterwards,  to  wit,  on  ■  next  after . >  ia  ■  ■    ■  •    ■ 

Entrj  of  diacon-  term,  in  the year  of  the  reign  of  our  Icird  the  now  king, 

tinnance  by  bill,  before  our  said  lord  the  king  at  Westminsteri^  come  the  said , 

by  their  attorney  aforesaid,  and  the  said {plaintiff),  did  not 

then  and  there  prosecute  his  said  bill  against  the  said  '■  —  with 
effect,  but  voluntarily  permitted  his.  suit  to  be  discontinued.  There- 
fore, it  is  considered  tiiat  the  said {plaintiff},  take  nothing 

by  his  said  bill,  but  that  he  and  his  pledges  to  .proseeuCe  be  io 
mercy,  &o.   And  it  is  furiher  considered  by  his  majesty's  court  here, 

that  the  said do  recover  against  the  said  ■    {piainr 

tiff^)f  for  his  costs  and  ehai^es  by  him  laid  out  dbout  his  defenceia 
this  behalf,  by  the  court  of  our  said  lord  the  king,  now  bese  adjudged 
to  the  said  -,  and  with  hia assent,  aeconUog  to.  the  form  of  ibe 

status  in  such  case  made  and  provided :  and  tha^  the  said  — »  ■  i  - 
have  execution  thereof,  &c 

No.  £•.  It  18  recorded  by  the  court,  on in  — ; terra,  in  the 

The  Uke  by  ■     ■  ■■        year  of  the  reiga  of  our  lord  the  now  king,  thai  the  plea 

ortgtoak  aforesaid  hath  not  a  day  oi  continuaBce  by  the  ssme  rell^  beyond  the 

aforesaid  i  »  ,  therefore  let  the  plea  aforesaid  be  discontinneil 
at  the  request  of  the  said*    >■  ■  ■■  r\  {plaintiff),  dsc. 

PISSEISIN. 
miftt  A  Mrrongful  putting  out  of  him  that  is  seited  of  the  iireeholdj 

1  Inst.  177.  See  3  Comm.  187. 


DISSEISIN.    DISTRINGAS;  L  DUtringas,  4t.  Pb.  Du  493 

Several  steUites  have  given  double  and  treble  damages  upon  Treble  damages 
^flseisins  in  pkrticular  cases.    See  Pilfold's  case,  10  Co.  1 15 ;  but  »  ^^»An. 
as  ejectment,  and  the  action  for  mesne  profits  have,  in  a  great  ^J]|^^  lapert^ 
degree,  superseded  the  older  forms  of  real  and  possessory  actions,  "^    * 
this  proceeding  peases  to  be  practicaK 

DISTRESS.   See  title  Replevin. 

DISTRINGAS.     Wrti  of  Distringas. 

The  title  by  which  several  writs  are  known  in  practice ;  none  What 
of  which  seem  to  have  any  final  operation,  but  all  issuing  for  the 
purpose  of  enforcing  some  act,  as  an  appearance  in  obedience  to 
the  process  of  the  court,  by  a  defendant ;  or  by  jurymen ;  or  a 
performance  of  some  duty ;  as,  by  a  sheriff,  to  bring  in  a  body,  &c. 
This  writ  takes  its  name  from  the  operative  words  of  the  Latin 
original ;  viz.  distringas,  ^*  that  you  distrain." 

This  title  is  here  treated  under  the  following  sections. 

I.  Distringas  against  a  Peer.     Practical  Directions,  K.  B. 
II.  Distringas  against  a  Member  of  Parliament.     Practical 
Directions,  K.  B; 
IIL  Practical  Directions  as  to  two  preceding  sections.     C.  P. 
IV.  Distringas  against  the  Sheriff. 

V.  Distringas  on  an  original  qiiare  clausum  f regit.    Cases. 
VI.  Practical  Directions. 
VII.  Distringas  Juratores ;  or  that  writ  by  virtue  of  which  the 
sheriff,  or  other  officer  is  commanded  to  distrain  those 
who  are  to  *'  make"  a  jury. 
VIII.  Practical  Directions. 
IX.  Forms* 

I.  Distringas  AOAtNst  a  Peer,  &C. 

By  R.  T.  175d»  Exchequer,  where  issues  shall  be  obtained  upon 
any  writ  of  distringas  to  be  issued  out  of  the  Court  of  Exchequer, 
the  plaintiff  in  such  writ  may  immediately  after  the  return  thereof, 
'  npply  by  motion  to  that  court,  for  increasing  issues  upon  further 
process  to  be  issued  between  the  parties,  which  said  issues  shall  be 
increased  from  time  to  time,  at  the  discretion  of  the  court.  Lambe 
V.  Biessington  (Earl),  5  Price,  639. 

And  where  a  common  issue  of  40s,  had  been  levied  under  a 
distringas  on  a  venire,  that  court  increased  the  issues  on  an  appli- 
cation for  a  second  distririgas,  to  100/.,  and  on'  a  third  to  SOO/.,  the 
amount  of  the  debt  being  690/.,  due  on  a  bond  for  that  sum,  and 
interest.     Id.  ib. 

PRACTICAL  DIRECTIONS,  K.  B. 

See  the  titles  of  the  practice  of  tohich  distringas  is  a  pari,  as 
Attachment  against  Subriff.    Jury.   Membrr  op  Parlta- 

MBNT.     PbBR.     QuARB  ClAUSUM  FRBOIT.     SHERIFF. 

If  on  being  duly  summoned^  the  peer  shall  not  within  four  days  afier ' 
service  of  such  sumnums,  enter  an  appearance  thereto,  the  filater,  K.  B., 
on  having  a  proper  precipe  delivered  to  him,  makes  out  a  writ  of  dis^ 
iringas*    See  No.  1,  Forms  subjoined.    Pag  according  to  the  length. 
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teal.  Id.  Obtain  warrant  from  the  thBriff't  office  \  pay^.6d.  By 
virtue  of  this  writ,  and  the  warrant  thereon,  the  sheriff's  officer  levies 
40s, ;  pay  officer  lOt.  On  the  quarto  die  post  of  the  rehcrm  of  this  writ, 
search  again  for  appearance,  and  finding  none,  get  the  first  wrii  re- 
turned; pay  4d,  On  this  writ  the  filaxer  makes  ont  another,  or  alias 
writ,  and  the  court  may  he  moved  on  the  morrow  *'  to  increase  the  issues ;" 
counsel,  10s.  Qd.  This  is  a  motion  of  course,  and  being  discretional,  ike 
court  generally  directs  the  levy  to  be  increased  sufficientfy  to  cover  debt 
and  costs* 

The  clerk  of  the  rules  draws  np  the  rule;  carry  same  to  the  skeriff^s 
office,  and  obtain  warrant  on  tke  alias  distringas. 

Tke  officer  levies  the  amount  mentioned  in  the  rule*    ^ould  not  the 

full  amount  of  debt  and  costs  have  been  levped,  on  the  quarto  die  post  of 

the  return  of  the  alias  distriogas,  search  as  before  for  the  appearance, 

V  ^and  if  none,  get  the  writ  returned ; .  pay  4d.  as  before ;  the  filaxer  makes 

out  a  pluries;  and  on  thfs  move  in  like  manner  that  the  issues  may  be  siUl 

further  increased;  get  warrant;  let  levy  be  made,  ifc.  as  before,  and 

proceed  by  issuing  writ,  and  these  by  motion,  as  above  mentioned,  nssiii 

the  issues  or  chattels  already  distrained  shall  be  sufficient  to  cover  thefnO 

amount  of  debt  and  costs. 

StAt.  Having  proceeded  thus  far,  the  issues  or  chattels  may,  under  sia* 

tute  10  G.  III.  c.  50.  be  sold.  This  ^statute,  intituled  "  An  Act  far 
the  further  preventing  Delays  of  Justice,  by  reason  of  Privilege  of 
Parliament,  s.  3.  after  thortly  reciting  that  the  process  by  distrtngae 
is  dilatory  and  expensive,  enacts,  that  the  court  out  of  which  the  writ 
proceeds,  may  order  the  issues  levied  from  time  to  titne  to  be  sold,  and 

.  the  money  arising  thereby  to  be  applied  to  pay  such  costs  to  the  plaint^ 

.as  the  court  shall  think  just,  under,  all  the  circumstances  to  order,  and 
tlic  surplus  to  be  retained  'until  the  defendant  shall  have  appeared,  or 
other  purpose  of  the  writ  be  answered.  And  s.  4.  provides,  that  wkem 
tfie  purpose  of  the  writ  is  answered,  that  then  the  said  issues  shall  be 

returned,  or  if  sold,  what  shall  remain  of  the  money  arising  by  such  sale 

shall  be  repaid  to  the  party  distrained  upon. 

In  order  that  the  party  may  avail  himself  of  the  benefit  of  this  ad, 

'Un  affidavit  must  be  made,  briefly  stating  the  cause  of  action,  and  tke 

proceedings  therein;  also  the  issuing  the  writ  of  distringas,  the  several 

returns  thereto,  and  the  non-appearance  of  the  defendant ;  this  affidavit 

will  save  as  brief  or  instructions  to  counsel,  and  it  may  be  indorsed 

agreeably  to  No.  5,  Forms  subjoined. 

In  the. evening  apply  for  the  rule:  pay  6t.  6d.;  serve  copy  on  tke 

sheriff  or  his  under  sheriff,  at  the  time  of  service  shewing  him  the  ort* 

ffinal  rule. 

On  the  day  for  shewing  cause  mentioned  therein,  be  prepared  wUh 


affidavit  of  service.  {See  title  Motion,  if  necessary),  wkick  must 
also  specify  the  skewing  the  original  rule  at  the  time  of  suck  serviee ; 
annex  the  rule  thereto  ;  give  this  affidavit  as  instructions  to  counsel,  to 
.  move  to  make  the  within  rule  absolute;  apply  at  the  clerk  of  tke  fulcB 
in  tke  evening,  as  before ;  pnyjor  same  Qs.  6d. ;  sert>e  copy  on  tke  sheriff 
at  tke  same  time,  snewing  tke  original. 

The  sher^  sells  the  issues  or  chattels,  and  brings  tke  tmmcy  into  conri  ; 
.  but  should  he  not,  attachment  lies.   See  titles  Attachment  ;  Attach- 
ment against  Sheriff,  if  necessary. 

Make  out  bill  of  costs,  wkick  the  master  taxes,  and  these  being  marked 
on  tke  ride,  are  paid  out  of  the  money  brought  into  court  by  tke  sheriff. 
If  the  money  be  not  brought  into  court,  but  retained  by  tJie  sheriff,  that 
^  officer  pays  t/ie  costs  agreeably  to  the  allocatur.     But  an  appearance  miay 
be  entered.    See  title  Peer.     Proceeding  against  Upeer, 
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Tke  distriDgas  (md  tale  of  istue$  may  be  repeated  80  Umg  a$  the  de- 
fendant do  not  appear* 

A$  tke  practice  now  standi^  the  money  tH  court  can  onfy  he  Habie  to 
the  costs  ofisming  tke  torits^  ^.^  and  the  piais^iff  benefits  by  the  remc- 
dial  mtaswre  pointed  out  by  the  staUUe  no  farther  than  the  not  having  to 
pay  his  attorney  from  time  to  time  for  the  several  writs  ofdistringas,  Sfc. 
Perhaps^  if  any  alteration  in  relation.to  proceeding  against  peen  should 
be  thought  necessary  ^  or  still  more  conducive  to  the  ends  of  justice,  the 
extension,  both  at  law  and  in  equity,  of  the  statute  of  the  45  th  Geo.  II L 
c.  124,  which  allows  the  plaintiff  in  certain  cases  to  appear  for  the 
defendant,  having  privilege  of  parliament,  might  be  deemed  simple, 
oimions,  and  adequate  to  possess  the  plaintiff  of  something  more  than  a 
negative  remedy  for  the  unjust  withholding  of  his  just  debt,  especially 
if  the  personal  service  of  the  summons  were  held  unnecessary^, 

I  have  mentioned  thus  much  upon  a  presumption  that  the  act  above 
mentioned  does  not  extend  to  peers.  See,  however,  Plaistow  v.  Raban, 
6  Burr.  2726,  as  to  the  interpretation  of  the  former  act; 

II.  Distringas  against  a  Member  op  Parliament,  K.B. 

PRACTICAL  DIRECTIONS. 

The  proceeding  against  a  member  of  the  House  of  Commons,  so  fat 
as  relates  to  this  writ,  is  nearly  the  same.  The  form  of  the  writ  some^ 
what  varies,  and  it  needs  not,  as  in  the  case  of  a  peer  it  must,  be  made 
returnable  as  by  original;  wdess,  indeed,  the  proceeding  by  original  be 
preferred, 

if  the  proceeding  be  by  bill,  as  is  most  usual,  engross  writ  oi$ 
parchment.  No,  2,  Forms  stdfjoined ;  the  signer  of  the  writs  issues 
it;  pay  Is,  Sd.  ;  seal.  Id,;  warrant,  2s,  6d,;  levy  lOs.  If  the  de* 
fendant  have  no  goods  in  tke  county  where  the  venue  is  laid,  get  the 
distringas  returned  nihil  in  that  county,  and  issu^  a  testatom  thereons 
No,  4,  Forms  subjoined.  Distress  and  sale,  Sfc,  may  be,  repeated,  as  in 
the  case  of  proceeding  against  a  peer,  as  above  mentioned. 

Such  a  mode  of  proceeding,  even  against  a  member  of  the  House  of 
Commons,  notwithstanding  the  highly  benejicial  statute  above-^mentioned, 
is  necessary  if  the  defendant  cannot  be  personally  served  with  the  sum' 
mens.  The  defendant  may  prevent  all  this  litigation  and  vexhtious  ex- 
pence  by  duly  entering  an  appearance.  See  title  Member  of  Parlia- 
ment.^   Proceeding  against  a  Member  of  Parliament, 

III.   As   TO    THE    TWO    PRECEDING   HeADS.      C.  P. 

PRACTICAL  DIRECTIONS. 

The  proceeding  by  writ  of  distringas  against  a  peer  or  mtffnber  of 
parliament  in  C,  P,  although  the. previous  steps  be  very  different^  is  ^ 

nearly  tke  same,  umtatis  mutandis,  as  in  K.  B,  But  the  Writ  of  dis^ 
tringas  must  be  examined  with  the  bill  at  the  filazer's  office,  previously 
to  its  being  signed  by  him* 

— ^^^i— "^M  ■  ■  ■        I        ■   ■  I  I  I  ■  .1.1  I  ,1       I^M^b^Mi^i— ■■ 

*  Id  the  former  edition  of  thif  work  each  service  to  make  it  cinile  proba- 

the  editor  ventured  to  siiffcest  the  pro-  ble  tliat  the  peer  mpst  in  the  dae 
priety  of  dtupensing  in  tnfs  case  with  '    coarse  of  thjngs  have   had  notice  of 

persoaal  service  of  the  sammons ;  bat  the  issuing  the  vrit.    But  lest  advan- 

It.  ahoald  seeoi,  tl^i  if  it  were  so  held,  tage  should  be  taken  of  this  extension 

the  number  of  soromonses  served  or  of  time,  the  practice  should,  in  tke  case 

left  at  the  residence  should  be  increas-  of  actual  personal  service,  remaiii  un^ 

ed,  and  time  caoagh  allowed  between  disturbed. 


486  DISTRINGAS;  Pr.  Dr.;  V.  Disiringaion  On.  CI.  l?r. 

The  Form  of  the  dUtringag  mbfained  might  alto  terve  in  C.  P.» 
yemembering-that  the  return-dag  is  general,  and  that  **  wheresoever,  Ac" 
4s  to  be  omitted;  but  it  seems  msnuil  «a  that  court  to  set  out  the  whole 
cause  of  action  as  stated  in  the  bill;  atui  Mr*  Serjeant  Sellon,  from 
2  Cromp.  13a,  sags^  **  that  all  the  process  thereon  states  the  whole  es  in 
the  original  hiU  or  writ  filed."  But  contra,  Imp.  C.  P.  606.  See 
therefore  No.  6»  Forms  subjoined* 

IV.  Distringas  against  the  Sheriff;  late  or  present. 

PRACTICAL  DIRECTIONS. 

Distringas  against  the  sheriff,  to  compel  him  to  bring  in  ihebodjf 
of  one  who  is,  or  who  ought  to  be,  in  his  custody ;  or  for  the  purpote 
of  compelling  him  to  do  his  duiy  in,  any  other  proper  case.  This  pro- 
ceeding,  with  remeet  to  compelling  him  to  bring  in  tlie  body 9  is  in  con- 
sequence of  R.G.  T.  31  G.  III.  4  T.  R.  379,  superseded  by  that  of 
Attachment.  See  title  Attachment  against  sheriff:  but  if  the  pro- 
ceeding by  distringas  shall  be  preferred;  as  where  goods  remain  in  the 
hands  of  the  late  sheriff  unsold  for  want  of  buyers,  it  is  indeed  necessary: 
what  is  said  respecting  proceeding  against  a  peer  or  member  of  par- 
liament, will  be  applicable  here,  mutatis  mutandis.    See  also  page  90. 

And  distringas  against  the  late  sheriff,  must  lay  foftr  days  excIosiTe 
in  the  sheriff's  office;  but  it  needs  not  be  left  there  before  the  return, 
it  being  deemed  sufficient  to  leave  it  on  tKe  return  day.  Per  car. 
H.  236.  III.  K.  R.  iTidd,  330. 

Although  the  proceeding  by  distringas  against  the  late  and  present 
sheriff,  be  superseded  as  mentioned  above,  it  will  be  obvious  that  no  other 
proceeding  can  be  adopted  against  a  ministerial  officer,  who  is  also  a 
'peer:  as,  for  instance,  against  the  bishop  of  Durham.  Flight  and 
others  v.  Stanley,  M.  44  G.  III.  1  Tidd,  33.  Bailiffs  of  liberties,  and 
other  persons  having  peculiar  jurisdictions,  may  be  proceeded  against  bf 
distringas  or  by  attachment,  though  this  last  is  the  proceeding  nam 
adopted.    See,  therefore,  title  Attachment. 

but  it  should  be  observed,  that  distringas  against  the  old  ^leriff  is  yet 
the  proper  remedy^  where  he  has  relumed,  that  he  has  tahen  goods 
whidi  remain  in  his  hands  for  want  of  buyers.  In  this  case  a  distringas 
issues  directed  to  the  new  sheriff,  commanding  him  to  distrain  the  old,  Sfc. 
mntU  he  sell  the  goods.  2  Saund.  47  1.  n.  2'.  See  Forms,  No.  13, 
subjoined ;  but  see  where  this  writ  was  set  aside,  and  the  plaintiff  left 
to  his  remedy  by  action.  Clutterbuch  v.  Jones,  15  East,  78.  inis  was 
a  case  where  levy  had  been  made  by  the  old  sheriff;  the  goods  had  been 
returned  unsold  for  want  of  buyers ;  li  commission  issued  against  the 
defendants ;  the  goods  were  delivered  up  by  the  then  sheriff  to  the  as- 
signees; after  whidi  the  plaintiff  issued  this  writ,  directed  to  the  new 
sheriff. 

V.  Distringas  on  the  Writ  of  Qoare  Clausvm 

Freoit;  Cases. 

The  former  practice  in  relation  to  this,  is,  bj  a  late  act,  much 
modified. 

By  Stat.  51  G.  III.  c.lU.s.2.  in  all  cases  ivhere  the  plaintiff 
shall  proceed  by  original  or  other  writ,  and  summons  or  attach- 
ment thereupon  in  any  action,  or  asainst  any  person  not  having 
privilege  of  parliament,  no  writ  of  distringas  shall  issue  for  de- 
fault of  appearance,  but  the  defendant  shall  be  served  personally 
M'ith  the  summons  or  attachment,  at  the  foot  of  which  shall  be 
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written  a  notice*  informing  the  defendant  of  the  intent  and  meaning 

of  such  service,  to  the  effect  following : 

''  C.  D.   (naming  the  defendant),   yon-  are   served  with  this 

process,  at  the  suit  of  A.  B.  (naming  the  plaintiff)^  to  the 

intent  that  yoa  may  appear  by  your  attorney  in  his  majesty's 

court  of ,  at  Westminster,  at  the  return  hereof,  being 

the  ■  ■■  ■■     day.  of  ■  ,  in  order  to  your  defence  in  this 

action ;  and  take  notice,  that  in  default  of  your  appearance, 
the  said  A.  B.  will  cause  an  appearance  to  be  entered  for 
you,  and  proceed  thereon  as  if  you  had  yourself  appeared  by 
your  attorney." 
.  And  in*  case  it  shall  be  made  appear  to  that  court,  or  in  the 
vacation  to  a  judge  of  the  court  from  which  such  process  shall 
issue,   or  into  which  the  aame  shall  be  returnable^  that  the  de- 
fendant could  not  be    personally  served  with  such  summons  or' 
attachment,  and  that  such  process  had  been  duly  eiecuted  at  the 
dwelling-house  or  place  of  abode  of  such  defendant;  that  then  the 
plaintiff  by  leave  of  the  court  or  order  of  such  judge,  may  sue 
out  a  writ  of  distringai  to  compel  tlie  appearance  of  such  defen- 
dant; and  that  at  the  time  of  the  execution  of  such  writ  of  J/i- 
tringai,  there  shall  be  served  on  the  defendant  by  the  officer  exe- 
cuting such  writ,  if  he  can  be  met  with,  and  if  he  cannot  then  lie    \ 
met  with,  there  shall  .be  left  at  his  dwelling-house  or  other  place 
where  such  disiringoM  shall  be  executed,  a  written  notice  in  the 
following  formf : 
**  In  the  court  of  {specifying  the  court  in  which  the  suit  shall  be 
depending.)    Between  A.  B.  plaintiff  and  C.  D.  defendant, 
(naming  the  partie$)f  take  notice,  that  I  have  this  day  dis- 
trained upon-  your  goods  and  chattels  for  the  sum  of  forty 
•hillings,  in  consequence  of  your  not  having  appeared  by  your 
attorney  in  the  said  court  at  the  return  of  a  writ  of  -^ 

returnable  there  on  the         ■      day  of ;  and  that  in. 

default  of  your  appearing  to  the  present  writ  of  distringas  at 

the  return  thereof,  being  the day  of -,  the  said    ^ 

A.B.  will  cause  an  appearance  to  be  entered  for  you,  and 
proceed  thereon  as  if  you  had  yourself  appeared  by  your 
attorney. 

'*  E.  F." 
(The  name  of  the  sheriff* s  officer.) 
^'  To  C.  D.  the  above-named  ddiendant/' 

Ani  if  such  defendant  shall  not  appear  at  the  return  of  such 
original  or  other  writ,  or  of  such  distringas,  as  the  case  may  be, 
or  within  eight  days  after  the  retufti  thereof,  the  plaintiff,  upon 
affidavit  being  made  and  filed  in  the  proper  court,  of  the  personal 
service  of  such  summons  or  attachment,  and  notice  written  on  the 
foot  thereof,  as  aforesaid,  or  of  the  due  execution  of  such  Jm- 
tringaSf,  and  of  the  service  of  such  notice  as  is  by  the  said  act 
diiected  on  the  execution  of  such  distringas,  as  the  case  may  be, 
may  enter  a  common  appearance  for  the  defendant,  and  proceed  . 
thereon  as  if  such  defendant  had  entered  his  appearance,  and  that 
such  affidavit  or  affidavits  may  be  made  before  any  judge  or  com- 
■nisfioDer  of  the  court  out  of,  or  into  wbicli  such  writ  shall  issue 
VOL.  I.  it 
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or  be  returnable,  nutborized  to  take  affidavits  in  such  coiirty  or  else 
before  the  proper  officer  for  entering  common  appearances  in  such 
courts,  or  bis  iawfnl  deputy,  and  which  affidavit  is  to  be  filed 
gratis. 

By  s.  3.  the  provisions  contained  in  slat*  19  G.  III.  e.  70.  re- 
specting actions  in  inferior  courts,  where  the  cause  of  action  should 
amottBt  to  less  than  ^10,  shall,  from  the  Ist  November,  extend  to 
all  actions  in  such  courts  where  the  cause  of  action  shall  amcmnt 
to  «£l5,  exclusive  of  all  such  costs,  charges,  and  expences  as  afore- 
sMdi  (except  where  the  cause  of  such  action  shall  arise  or  be 
maintainable  upon  or  by  virtue  of  any  bill  of  exchange  or  promise 
sory  note,  in  wbidi  case  th^  parties  liable  thereupon  may  be  held 
to  special  bail,  in  such  manner  as  if  the  act  bad  not  been  made) ; 
and  that  so  much  of  any  act  before  the  present  act  passed  lor  the 
recovery  of  debts  within  certain  districts  and  jurisdictions,  which 
might  have  authorized  the  arrest  and  imprisonment  of  defendants 
where  the  cause  of  action  amounts  to  less  than  <£15,  exclusive  of 
such  costs,  charges,  and  expences  as  aforesaid,  were  by  Ae  said 
act  from  and  after  the  1st  day  of  November  repealed. 

By  s.  4.  the  act  not  to  extend  to  Scotland  or  Ireland. 

The  statute  r^ulating  process  by  stimmoiis  and  duirbigat,  does 
not  extend  to  counties  pauitine.    5  TauiU.  71. 

But  it  does  to  the  court  of  Exchequer.    IJL  note. 

It  will  thus  be  seen  that,  with  reference  to  proceeding  against 
persons  not  having  privilege,  the  distringas  on  original  quare  ciau' 
turn /regit  is  virtually  though  certainly  not  actually  abrogated. 

Many  of  the  cases  on  this  description  of  distringas  which  follow, 
have^  occurred  since  the  passing  of  the  act ;  those  which  occurred 
previously,  are  hardly  altogether  pertinent  to  the' present  practice ; 
but*  as.  one*  or  two  of  these  contain  some  principle  which,  even 
under  that  practice,  may  be  held  applicable,  I  have  noted  them. 

If  three  partners  (two  of  whom  reside  abroad,  and  one  in 
Eiwlaq^)  be  sued  for  a  partnership  debt,  and  the  partlier  resident 
in  Englsind  appear  to  the  action,  but  refuse  to  appear  for  the 
partner  resident  abroad,  the  sheriff,  under  a  distringas  against  the 
two  partners,  may  take. partnership  effects,  though  paid  for  by  the 
partner  resident  in  England  aloiys,  to  whom  the  partnership  was 
largely  indebted ;  and  the  court  will  not  relieve  him  against  such 
distress.    Morley  v.  Stombom,  SB.SfP.  254. 

But  where  a  plaintiff  sues  a  defendant,  who  is.out  of  the  coun- 
try, for.  a  debt  contracted  here  by  his  wife  in  his  absence,  and 
proceeds  b  v  distringast  the  court  will  order  the  issues  to  be»  re- 
stored, and  set  aside  that  writ.  Greaves  v.  Stokes,  1  Twtnt.  415. 
See  also  Wilson  v.  Spilshury,  3  Taunt.  145.  ace. 

Though  a  nice  distinction  seems  to  have  been  made  in- the  fol- 
lowing decision,  and  from  which  Wilson^  t?.  Spilsbury  was  distin- 
guished,  namely,  a  plaintiff  who  did  not  know  at  the  time  of 
giving  crediv  (bat  the  defendant  was  out  of  therodm,  may  pro- 
ceed, notwithstanding  his  absence^  to  compel  an  appearance  by 
distringas f  provided  Uie  defendant,  residing  abroad  carry  on^  trade 
in  England.     Gum^  v.  Hardenberg,  1  Taunt.  487. 

The  rule  jR.  G.  T.  38  G.  III.  1  fi.  ^  P.  312.  as  to  issues  on 
distringas  in  quare  clausumfregit,  seems  to  be  virtually  abMigated. 
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Where  a  defendant  is  abroad,  a  pkintiflT  may  still  (ainee  stat.  WUie  "ct  doo^ 
Si  G.  HI;  e.  124)  iasue  a  disirifigas  on  service  of  the  venire faeias,  ^^^^ 
for  the  purpose  of  compeliing  his  appearance  thereby,  as  be  might 
have  done  before  that  act,  but  not  for  the  purpose  of  enabling  the 
pontiff  to  enter  an  appearance  for  him,  so  that  he  may  proceed 
thereon  to  final  jnc^ekit  as  if  the  (fofendant  himself  had  appear- 
ed. Nicholson  v.  Bownass,  3  Priee,  £63.  S.  P.  Dwefryhouse 
V.  Graham,  Id.  966.  n. 

The  Court  of  C.  P.  will  not  grant  a  Hsiringas  against  a  de-  Wliere  dutringu 
fendant  who  has  gone  abroad,  without  proof  of  his  absenting  ««ft»w^f  C.  P* 
himself  with  intent  of  avoiding  phxress.    Renshaw  v,  Leame; 
Jordan  t.  PellO|  5  Taunt.  703.  and  see  Jordan  t?«  Bell^  1  Marth. 

The  court  of  Exchequer  will  not  grant  a  disiriitgas  against  a  Where,  Exche. 
defendant  who  has  not  been  served  with  process,  other  than  by  4"^'* 
delivery  of  it  to  a  person  at  whose  house  he  had  recently  resided, 
unless  it  appear  that  he  then  lived  there.      Horton  v.  Peake, 
1  Price,  309. 

And  service  of  venire  facias  ad  respondendum  by  leaving  it  with 
a  clerk  of  the  defendants,  at  their  counting-house  is  not  sufficient 
to  obtain  a  distringas,  though,  after  several  effectual  calls  made 
for  the  purpose  of  personal  service.  M'Nabb  v.  Ingham,  2Pnce,9- 

An  affidavit  to  obtain  a  distringas  must  not  only  state  the  depo-  What  the  affida- 
nent's  belief  that  the  defendant  purposely  absents  himself  to  avoid  !iL™IfA"rln' 

fl  1  ^.'^V^i^ii  ^  trmgag  must  con- 

process,  but  must  also  state  facts,  from  which  the  court  may  see  taio. 
that  his  belief  is  well  grounded.    Turner  v.  Wall ;  Down  v.  Crew, 
5  Taunt.  520.  S.  P.  1  lUarsh.  267.  S.  C.  Scott  v.  Gould,  4  Taunt. 
156.  Hannam  v.  Dietrichsen,  5  Taunt.  853. 

It  must  set  out  the  English  notice  subscribed  to  the  process  in 
Am  verba.  Hannam  v.  Dietrichsen,  5  Taunt.  853.  HUi  v.  Wil- 
kinson, 4  Id.  619. 

The  court  granted  a  distringas  on  affidavits  stating,  that  it  was  Where  sufficient. 
believed  that  Uie  defendant  absconded  to  avoid  process ;  that  re- 
peated applications  had  been  made  at  his  house,  and  no  satisfactory 
answer  had  ever  been  given  to  the  inquiry  as  to  the  time  of  his 
coming  home  ;  and,  that  on  learning  that  the  business  of  the  ap- 
plicant was  to  serve  the  defendant  with  process,  the  persons  at  the 
house  treated  him  with  derision.    8  Taunt.  57. 

But  where  the  affidavit  stated  that  the  defendant's  wife  said  that  Where  affidavit 
her  husband  was  absent  from  his  house  for  fear  of  his  creditprs,  JlJiaffictenL*^"** 
distringas  was  refused,  on  the  ground  that  the  declaration  of  the 
wife  ought  not  to  prejudice  the   husband.     France  v.  Stephens, 
3  J.  B.  Moore,  23. 

After  a  summons  and  i^is^nngas  issued  against  a  privileged  de-  'Whm  UMtatum 
fendant  in  the  county  where  the  action  is  brought,  but  in  which  he  ^^^^  tufficient, 
did  not  reside^  and  of  which  process  he  had  no  notice,  and  returns  and  what  may  be 
of  non  est  inventiu  and  nulla  bona^  a  testatum  distringas  may  l«^"«<*  tliereen, 
t^ularly  issue  into  the  county  in  which  be  resides  and  has  pro- 
perty, without  any  new  summons  in  such  county ;  but  the  sheriff 
ought  not  to  levy  more  than  405.  under  such  testatum  distringas  in 
Ae  first  instance,  according  to  the  usual  course.      Bloxam  v. 
Surtees,  At  East,  l62. 

1  I  2 
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DISTRINGAS;  V-  Distringa$  on  Qu.  CI.  Fr.  VL  Pr.  Di. 

It  b  in  the  discretion  of  the  court  of  C.  P.  to  put  a  defendaof 
under  terms  who  moves  to  have  the  issues,  levied  under  several 
Hrits  of  distringas^  restored  to  him  on  bis  appearance  according  to 
statute  lO.G.  UL.  c.  60.  s.  4.    Cazalet  v.  Dubois,  I B.  ts  P-  Bl. 

A  plaintiff  having  arrested  two  partners  on  a  quo  minus,  and 
proceeded  against  .an  absent  third  by  n  venire  facias  ad  respon- 
dendum,  under  which  issues  and  increased  issues  had  been  levied 
on  the  partnership  goods;  that  court. refused,  on  cause  shewn 
against  a  rule  for  diat  purpose,  to  set  aside  the  proceedings,  and 
order  the  inoiiey  levied  to  be  restored,  and  the  effects  to  be  de- 
livered up,  although  it  was  sworn  on  the  part  of  the  absent  de- 
fendant, that  he  was  absent  on  his  business  as  a  mariner,  and  not 
for  the  purpose  of  avoiding  proceedings.  Macmurdo  Vm  Birch, 
5  Price,  522. 

.  An  irrq;ularity  in  the  suing  a  writ  of  cffs^nifgos  (and  any  pro- 
cess) must  be  taken  notice  ef  the  first  opportunity,  or  it  will  be 
too  bte  if  the  plaintiff  have  taken  any  other  step  in  the  cause. 
Downes  v.  Wetherington,  2  Taunt.  243. 


VI.  As   TO    PRECEDING   SECTION. 

,     PRACTICAL  DIRECTIONS. 

With  reference  to  distringas  following  trrit  of  qaare  clausnm  fregit, 
the  statute  points  out  the  practice.  On  such  distringas  it  seems  only  one 
tcvyof  40s,  can  now  be  made. 

The  statute  indeed  gives  the  plaintiff  a  better  remedy  than  that  con- 
sequent of  the  issuing  an  alias  distringas ;  but  it  cannot  be  said  that  tuch 
proceeding  is  altogether  abandoned. 

To  obtain  the  distringas,  therefore,  the  first  step  is  to  issue  the  mi'- 
ginal  quare  claasnm  fregit.  Give  precipe  containing  county  and  names 
of  parties  to  the  proper  cursitor,  who  thereupon  makes  out  the  writ ; 
pay  him  Bs,  6d.  For  expedition,  the  attorney,  as  in  other  eases,  pre- 
pares, and  the  cursitor  puts  upon  it  the  marks  or  seal  of  qgice^  The 
proper  sheriff  grants  the  summons ;  pay2s.Qd.;  this  is  handed  to  the 
,  officer  ust^fiiiy  employed^,  who,  under  the  statute,  serves  it.  The  officer 
receives  bs.Jor  service  upon  each  defendant. 

7%e  statute  indicates  the  next  step,  viz.  to  procure  the  sheriff^s  re- 
turn. This  will  be  either  that  he  has  personally  served  the  summons  and 
notice  on  the  defendant,  or  that  the  sheriff  ito/.  meeting  with  him,  had 
teft  the  summons  at  his  dwelling -house. 

Should  not  ah  appearance  be  entered  'tn  due  time, '  thdt-it^ti  bx^,  en 
the  return  day  of  the  summons,  an  affidavit  to  ground  the  distringas 
way  be  made.  On  points  affiifeting  this  affidavit,  several  cases  wUl  ap- 
pear, sect.  V.  ,    ^ 

Application  is  made  to  the  court  in  term,  or  to  a  judge  in  vacation  for 
mttk  tgffidmdk,  sumSt  me  is  usual  respeetii^  other-ajfidiviU  sm^^^MOiion 
for  a  rmk  ot^  onderfstr  the  dMtrtngan»     This  is  issmed^m  its  /  olAsr  easts 
'whet^ it* m\ettiL amassed. ,  aeeseet^w.,  •     <i,  .    .*,  -  •    \.t*.  ,  .^  .'u\o 
.     Jt  hms^ahettdy^sinsiiaeraedt  that  only  omle^^qf  40siictm^bamades 

MmM  mdso  Aaoa  heem^athesed,  tlmt,  tn.  proceed  hy  disttit^gilb  ianet 
always  advisable ;  but  on  tkecosUrary,  nai  so  adoantageous  ma  ike  pn- 
ceeding^pom.  the  affidavit  of  Uie  officer  to  file  a  vobaeonappeatsvaum  far 
the  drfendant,  according  to  the  statute. 


DISTRINGAS;  VII.  D».  Juratora;  Pb.  Df.  VIII.  Fobhs. 

It  kat  hee»  determvud,  tiat  (fte  ad  of  10  6.  III.  c.  SO.  extends  lo 
imcf  levied  under  every  denriptiem  of  diatrlngaa.  Saban  v,  Phittow,. 
fiBnrr.  2726. 

If  the  d^atdant  thould  appear  and  claim  a  return  of  the  levy,  he 
miut  pay  the  co*t$;  and.  If  a  distringai  haoe  iuued,  aUhoupb'no  levy 
hath  been  wade  thereon,  the  etmrt,  prevvnaly  to  alhtoing  the  ttppeartawe 
to  have  any  effect,  will  probably  direct  the  cotti  to  be  paidi  "■ 

/(  mill  be  obvioHi  that  the  act  being  rilent  in  both  tkeu  mqmqII,  vitat 
it  proper  to  be  done  it  left  to  the  tmnmary  diteretio*  afttte  9omi*i  The 
appearantx  U  entered  in  the  unal  way  to  the  arigiiml,-itd  not  taJhe 
distringas.    See  title  Appbarancb.  .       ,,    ' 

FORMS. 

Tlifl  lUtnte  above  set  forth  hu  infficiently,  indeed  fidly,  deacribed 
thoM  reqnitite  to  be  panned  nuder  the  new  pnetice. 

VII.  As  TO  DISTB1NGA8  JURATORES. 

PRACTICAL  DIRECTIONS. 

TTut  writ  forwu  part  of  the  jmy  proeeu,  bat  it  teewu  more  coiumiant 
mtk  the  plan  of  thie  eompilalion  to  intert  the  title  in  this  place, 

Ttte  end  or  object  of  iJut  writ  ie  to  enable  the  iheriff  to  compel  the  at- 
tendance of  penons  to  tene  on  a  jury.  The  Form,  A'd.  1 1,  subjoined, 
Kill  amply  explain  neh  iti  pnrpoee.  It  it  to  be  tested  the  rHurO'day  of 
thevenire:  sack  return  being  any  retnm-daif  before  the  trial :  (Ac  refwm- 
day  of  the  distringas  jaratores  i*  to  be  the  Jirst  return  after  the  trial. 
If  at  the  aitiaet,  the  venire  must  be  letted  the  firil  returtt-day  of  the 
term  preoediny  the  assixet,  and  Tetnmable  the  last  day  of  that  term ; 
the  distringas  jaratores  must  be  tested  en  that  day,  and  made  returnable 
the  first  return  of  the  next  term  after  the  assizes. 

a  is  kept  at  the  ttationer's  in  blank  on  parcHatent ;  U  is  only  sealed ;  Id, 

^  the  cante  be  to  be  tried  in  London,  take  the  writ  to  the  she- 
riff's office  in  Gilttpnr-straet ;  if  in  a  ooMMon  case  pay  retumity 
Ai.4d.;  if  special  4t.  8d.  ^  to  be  tried  in  Middlesex,  pay  re- 
turning 14f.  8d.  Tjf  tA«  caiue  be  to  be  tried  at  the  assizes,  the  distnn- 
^  it  to  be  returned  by  the  under  sheriff  in  the  cmaUy,  or  by  the  wder- 
skeriff  in  town.  It  it  amendable  after  verdict,  the  venire  bev^  right. 
Bnllock  V.  Fanont,  SLd.Hajni.  1143. 

See  title  Habeas  Corpora  Juratobuh.  T^it  writ  it  in  C,P, 
vltat  distrlogaB  juratores  is  in  Ki  B.    AUq  title  Venire, 

VUI.  FORMS. 

APPLICABLB   TO   THE    FOBBOOINO    HBADI. 

6«org«,  <Ac.)  To  the  sheriff  of  -— .- ,  greetisg :  We  a 

yen  thai  yon  diatniD  — ,  oi  -*-i ,  (.deteriit  '* 

the  original  writ)  hy  bU-  bi|  \t»An  wsd  idntleb  in  toq 
that  neiUier  he,  nor  aay  oae  for  him.  da  iMtenneddle  tberetvitk,  ootil 
yov  ahsli  lurre  other  oonnnand  in  that  behalf  from  ns ;  ud  that' yon 
answer  u  for  the  iauMe  irf  the  same,  so  that  he  be  bcfew  M  ■■■■i.... 
(o  general  rehtm)  wheresoever  we  shall  then  be  In  Eoglaiid,  to  anrwer 

— in  a  plea  (oa  in  the  precipe  to  the  end)  to  the'dunafe 

of  the  said ,  of  £         — '  aud  to  hear  his  jud^ent  thereof 

fer  hi*  I'orqier  defaullf ,  and  have  you  there  this  wi^it.    Wiluess,  Sir 


&02  DISTRINGAS ;  VIIL  FoBtes« 

Charles  AblK)tt,   knigbt,    at   WestminaCflr,   the  ■  ■  dHy  rf 

(being  by  original,  lei  there  be  /if^teen  dage  beiween  tie  tasto 

and  the  return)  in  the year  of  our  reign. 

No.  2.  George,  (&c.)    To  the  aheriiT  of ,  greeting :  We  com* 

The  like  against    mand  jon  that  you  distrain (deeerUfe  &e  mem&er  of  narluf 

a  member  of  par-  „^^  ^8  in  tht  HU)  having  privilege  of  parliament,  by  all  his  lands  and 
^"^  ehattels  in  yonr  bailiwick,  so  that  neither  he,  nor  any  one  for  hiia, 

do  intermeddle  therewith  nntil  you  shall  haye  other  commio^d  in  that 
behalf  from  us ;  and  that  you  answer  us  for  the  issues  of  the  same, 

so  that  he  be  before  us  at  Westminster,  on r-  i^xt  after 

,  to  answer in  a  plea  of  trespass  on  the  case  upoa 

promises  to  the  said -. his  damage  of  £ ••  and  to  heir 

his  judgment  thereof  for  his  former  defaults ;  and  have  there  thea 
this  writ    Witness,  (&c.) 

No,  3. diOrimgae  for against baTUdg  privily 

ftrtfctjie  for  same,  of  parliament.    Case,  returnable  on,  &c. 

{Date)  t  attomej. 

No.  4.  (7^  writ  wittbethe  Mome  Mifitr  a$  tht^  Noe.  land  2.  as  the  cue 

Taiatiim  duMi-    mag  be) and  for  that  our  sheriff  of ,  at  a  certain 

gat  against  either  j^y  now  past  returned  to  us,  that  the  said had  not  any  thing 

of  ^Uam^       in  his  bailiwick,  whereby  he  could  cause  him  to  be  distrained,  as  bj 

tiie  said  writ  he  was  commanded ;  whereas  it  is  testi6od  in  oar  same 

court  before  ois,  that  the  said hath  sufficient  hunds  and  diatr 

tels  in  your  bailiwick  by  which  he  may  be  distndned ;  and  have  joa 
there  then  tlus  writ    tr  itness,  (See.) 

No.  5.  To  move  for  a  rule  to  shew  cause  why  the  issues  retnmed  upon  tk 

Indorsement  as  several  writs  of  dutrmgae  should  not  be  sold»  and  the  monies  aiiiiBg 
molTttat*i8Sics  ^^^  ^^  *^®  thereof  should  not  be  forthwith  brought  into  court,  and 
be  sold  &c.  ^^y  \^  should  not  be  referred  to  the  master  to  tax  the  plaintiff  bii 

costs,  occasioned  by  his  issnmg  out  the  said  several  write,  and  wbj 
the  costs,  when  taxed,*should  not  be  paid  out  of  the  moniea  so  broight 
into  court,  and  why  the  surplus  of  the  said  money,  after  paymeatof 
die  iaid  oosts,  should  not  be  retained  in  court  until  the  purpose  d 
the  said  writ  is  answered. 

No.  6.  George,  (&c.) '  To  the  sheriff  of  ,  greeting :  We  com- 

Diffn^M  against  mand  you  that  you  distrain (deMoribe  the-  neer  or  member  at 

be^  C.^P.""^^  M  the  previous  vroeeedmg)  haying  privilege  of  parliament,  by  all  iitf 
Debt  *  lands  and  chattels  in  yonr  bailiwick,  so  that  neither  he  or  any  oo« 

through  him^  put  his  hands  thereon  until  you  shall  have  other  command 
from  us,  and  that  of  the  issues  thereof  you  answer  to  us,  so  that  ho 

be  before  our  justices  at  Westminster,   on  • — —    next  after 

,  to  answer  to  ■     ■■■    ■     in  u  |riea  that  he  render  to  bim 

£ which  he  owes  to  and  unjustly  detains  from  him :  For  that 

whereas  (here  oopg  the  btH)  to  the  damage  of  the  said  -<» 

£ as  it  IS  said,  and  to  hear  judgment  thcflpeof  for  bis  fcrver 

defaults ;  and  have  you  there  Ais  wnt  Witness,  SirWiUiam  Draper 
Best,  lcnig:ht,  at  Westminster,  (&e.) 

No.  7*  The  f/rempe  as  No.  9,  MiiMif  awlandiif 

JPrtfcipt  for  same. 

No.  8.  George,  (dsc)    To  the  sheriff  of ^— ,  greeting :  We  pommanl 

Vfnto^diatruigM  you  that  you  distrain  -< »  kUe  of  ( ,  as  in  tktepus^ 

on|Mrs  cknuMsi  dausum  firegit)  by  aU  his  lands  and  chattels  ia  your  bailiiQok,  so  that 


DISTRINGAS;  VIII.  Forms.  SOS 

neither  he«  nor  any  one  for  him,  do  intormeddle  therewith,  until  yon  * 
fthaQ  have  another  command  in  that  behalf  from  us;  aod  that  you  an- 
awer  us  for  the  issaes  of  the  same,  that  he  be  before  our  jostices  at 
Westminster  {here  insert  a  general  return^  betvaeen  which  and  the  teste 

there  need  not  be  in  this  writ  fifteen  days)  to  answer  r.  in  a 

plea,  wherefore  with  force  and.  arms  he  broke  the  close  of  the  said 

•• ,  at  »,  to  the  great  damage  of  the  said , 

and  to  hear  judgment  for  his  many  defaults ;  and  have  you  there  this 

writ.    Witness,  r,  at  Westminster,   the  day  of 

^ ^  (see  observation  above  as  to  return  and  teste),  in  the  ■     ■ 

year  of  our  reigu. 


to  witb    Distringas  for against  ■  '  ,  late  '        No.  9* 


of  (as  in  the  quare  clausum  fregit)  trespass  at  ■■■  retoniable.      iV«cipc  for  tame. 

(Date)  ,  atloniey. 

George,  (See.)  To .....^  and '  ■  ■■  ■         (elitors)  by  the  court  here     ^  No.  1 0. 

elected  and  chosen  for  that  purpose,  greeting :  We  oommand  you  that  Jfistrimgas^gumt 

you  distrun (the  agiwr  by  Als  title  and  oj^)  by  aU  his  lands  J[P^3^'  "^S* 

and  chattels  in  the  bailiwick  of  the  said (the  officer  by  the  name  of  a  pcaJivjii. 

of  his  office)  so  that  neither  he,  nor  any  one  for  him,  4I0  lay  hands  on  ii84licikMi,tociMB« 
the  same,  uotil  you  receive  another  command  from  us  in  that  behalf,  P**  Jj*?^™'**"* 
and  that  you  answer  to  us  for  the  issues  thereof,  so  that  the  said  directed  to 

~ (the  officer  by  tlie  name  of  his  office)  have  before  us  at  West- ^  ^nsors, 

minster,  on next  after  ,  the  body  of  ,  by  > 

him  taken  and  incur  prison  under  his  custody  detained,  as  appears  by 

the  return  of  the  said (the  officer  by  the  name  of  his  office) 

heretofore  by  him  sent  into  our  court  before  us  at  Westminster  afore* 

said,  to  answer of  a  plea  of  trespass,  and  also  to  a  bill  of  the 

said  — — ~  against  the  said for  £ ^,  upon  promises 

(as  the  plea  may  be)  according  to  the  custom  of  our  court  before  us  to 
be  exhibited,  and  for  the  said  '  (officer  by  his  name  of  office)  to 

bear  his  judgnient  thereupon  of  many  defaults;  and  have  men  there 
this  writ.    Witness,  i  . 

George,  (Sic,)    To  the  sheriff  of r-,  greeting!  We  eofti-        ^^*  ^}'  . 

maud  you  that  you  distrain  the  bodies  of  (if  the  jury  be  special,  or         jjfJJjJT"* 
the  trial  be  at  bar,  leave  out  the  words  in  italic,  and  insert  the  ^"*  •* 
names  of  the  special  jury,  as  in  the  master's  list)  Ae  several  persons 
named  in  the  panasel  herennio  4mnexed,  jurors  summoned  in  our  court 

before  us,  between  >»  plaintiff,  and  — defendant,  by 

all  their  lands  and  chattels  in  your  bailiwick,  so  that  neither  they,  nor 
My  one  ifcor  tbem,  do  iateroieddle  therewith,  until  you  shall  have 
other  command',  in  that  behalf;  and  that  you  answer  to  us  for  the 
issnea  of  the  same,  ao .  that  yon  have  their  bodies  before  us  at  West* 
minater,  (Jhere  insert  the  first  return-day  after  the  trial)  or  before  our 
^ight^  trastir,  and  weU«belQ?«d .  Sir  Charles  Abbott,  knight,  our  diief 
justice  assigned*  te  hold  the  pleas  in  our  court  before  us,  if  he  shall 
first  coBie  on  — r-- — ' — -  the  ■  ■  -day  of  '      (here  insert  the 

dap  of  trial)  at  Westminster  Hall,  in  the  county  of  Middlesex  afere* 
said,  accQrding  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  make  a  certain  jury  between  the  said  parties  of  a  plea  of 
trespass  on  the  case,  and  to'hear  their  judgmeht  of  many  defeults': 
(if  trid  be  by  proviso,  after  "  defaults,"  add  in  this  place  **  provided 
always  that  if  two  writs  shall  come  to  you  thereupoo,  then  you  exe- 
eute  and  return  one  of  them  only^)  and  have  you  there  the  haaies  of 
the  jurom  and  this  writ.    Witness,  Sir  Chalrles  Abbotti  knight;*  at 
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WeatQiioAler,  the  day  of  — — • (the  ieaie  tmtU  be  ike- 

return  day  of  the  venire)  in  the year  of  o«r  reign* 

If  cmtte  he  tried  in  London,  toy,  **  at  the  Guildhall  of  the  city  of 
Zondon^ — If  at  the  amzes  »ay,  •*  before  our  justices  assigned  to 

fake  the  aestxes  in  your  county ^  if  they  ahaUfint  come  on — 

(the  commissioD-uay)  at  •. (the  place)  tii  yomr  taid 

county.'* 

No.  12.  George,  (Ac.)    To  the  sheriff  of ,  greeting:  We  ccm- 

^*^™V«Id  case  immd  you {copy  the  common  dtstriDgas  to  the  words  "  many 

comnaon  jury!        defaults,*''  and  then  proceed)  and  in  the  mean  time,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided,  we  command  yoa 
that  yon  ^ave  six,  or  (if  the  jury  be  special,  after  the  vord 
**  or"  leave  oat  the  words  in  italic,  and  insert  "  more  of  the  first 
twelve  of  the  said  jnrors,''  instead  of  the  words  in  italic),  some 
greater  number  of  the  said  jurors,  who  shall  be  mutually  consented 

to  bytkesaid (plaintiff) mul      ■■■■  (defendant)  or  their 

agents  to  take  a  view  of  the  place  in  question  on  — > ,  the' 

^y  Qf ^  and  that  the  same  jurors  meet  on  the  same 

day,  at  the  house  of  -^— in  yonr  county,  and  proceed  from  theoce 

to  view  the  said  place  in  the  presence  of ,  on  the  part  of  the 

plaintiff,  and  on  the  part  of  the  defendant,  appointed  by 

onr  court  before  us,  to  shew  the  said  place  to  sach  of  the  said  jurors 
as  shall  come  to  view  the  same,  and  in  what  manner  you  shall  have 
executed  this  our  command,  make  appear  to  us  at  Westminster  on 
the  said  day  (if  by  original  add  "  tc^ileresoever,  Sfc.**)  and  have  there 
then  this  writ.    Witness, . 

No.  13.  George,  (&c.)   To  the  sheriff  of  ■      ,  greeting :  We  command 

DUfrtii^Magainst  you,  that  yoo  distrain  — ! ',  esq.  late  sheriff  of  your  county  (or 

late  *^>'|ff  ^J^  "  yonr  predecessor/")  by  all  his  lands  and  chattels  in  your  buliwick,  so 
uken  wjl.%.  in  ^^  neither  he,  nor  any  one  by  him,  do  lay  hands  on  the  same,  until 
oMtumptU,  C.  P»    y<^a  therein  have  another  command  from  us,  and  that  yon  answer  to 

us  Yor  the  issues  of  those  lands,  so  that  he  expose  to.  sale  those 

goods  and  chattels  which  were  of ,  in  your  bailiwick,  to  the 

value  of  £ ,  which  lately  in  our  court  before and 

his  companions,  our  justices  of  the  Bench  at  Westminster,  were 

adjudgea  to • ,  for  his  damages  which  he  had  sustained,  as 

well  on  occasion  of  the  not  performing  certain  promiises  and  under- 
takings then  lately  made  by  the  said    ■  >  to  the  said . 

as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  ■  ■  was  convicted,  and  which  good* 
and  chattels' he  lately  took  by  yirtue  of  qur  writ,  and  which  remmn  in 
his  hands  unsold,  for  delect  of  buyers,  as  the  said  late  sheriff  returned 
to  our  said  justices  at  Westminster,  at  a  certain  day  now  past;  and 
have,  that  money  before  onr  justioes  of  the  Bench  at  Wi^tnrinster,  to 
he  rendered  to  the  said    ■    '  for  his  damages  aforesaid;  and 

have  there  .this  writ.      Witness,   ,   at  WestmiMter,   the 

■    '  day  of ,  in  the  — — .  year  of  ^nr  reign. 

DOCKETING.    See  next  title. 

DOGGETING*    Doggeting  Issue.    Doggeting  Judgment.    Dog- 
getittgRoU. 
What.  The  formal  registering  of  certain  judicial  proceedings. 

Irs  importance  l^he  carrying  in  the  roll  and  doggeting  the  judgment  is  of  the 

lu  whom.  greatest  importance  to  the  chief  clerk^  to  tiie  attorney^  and  to  any 


porchaser-who  may  be  ii^ured  by  reasonof  the  omission ;  the  courts/ 
as  well  as  statutes,  have  pointed  out  th^  importance ;  and  in  the 
case  of  Douglas,  widow  v.  Yallop,  2  Burr.  72,2,  Lord  Mansfield, 
C,  J.  intimated*  that  it  very  much  concerned  the  chief  clerk  to  take 
care  that  judgments  be  actually  entered  up  upon  the  roll  in  due 
time  and  doggeted,  for  that  after  he  had  received  his  fees  for  mak- 
ing such  entry,  he  would  be  liable  to  an  action  upon  the  case,  to 
be  brought  by  a  purchaser,  who  should  have  become  liable  to  it^ 
and  had  searched  the  roll,  without  finding  it  entered  up;  and  he 
said,  that  the  attorney  who  had  undertaken  to  do  this,  and  ne- 
glected it,  would  be  liable  indeed  to  the  chief  clerk ;  but  still  the  i ' 
chief  clerk  would  be  liable  to  the  purchaser^  who  had  auffered  by 
this  neglect. 

By  ]R.  G.  K.  B.  E,  17  Joe*  h  all  judgments  for  sums  amount-  A.  C  KJ  B« 
ing  to  £0/.  are  *^to  be  regularly  doggeted  by  the  attorney  making  a  ^«  17  J«c.  I. 
note  on  parchment  or  paper,  containing  the  names  of  the  parties, 
the  debt  and  damages  recovered,  and  the  term  and  roll,  and  where 
such  judgment  shall  be  entered,  and  delivering  it  to  the  proper  offi- 
cer, who  is  to  register  the  same  in  a  book  kept  for  the  purpose. 
And  by  rule,  E:  1767,  the  defendants  names  in  all  judgments  to 
be  entered,  shall  be  entered  in  a  remembrance  or  docket  alpha- 
betically, for  the  better  finding  out  such  judgments. 

And  by  staf.  29  C.  II.  c.  S.  s.  14,  officer  of  the  courts  at  West-  Stat.  ft9  C,  IL 
minster  signing  judgments  shall  set  down  the  day  of  the  month  and  ^-  ^ 
year  of  so  doing  upon  the  paper  book,  docket,  or  record,  which  he 
shall  sign,  and  day  of  the  month  and  year  of  signing  the   same^ 
to  be  entered  upon  the  margin  of  the  roll. 

By  s.  15,  such  judgments,  as  against  purchasers,  bom&Jide,  far 
valuable  consideratipn  of  lands,  &c.  to  be  charged  thereby,  shall 
be  judgments  only  from  such  time  as  they  shall  be  so  signed,  and 
shall  not  relate  to  the  first  day  of  the  term  whereof  they  are  en- 
tered, or  the  day  of  the  return  of  the  original,  or  filing  the  bail* 

And  by  s.  16,  no  writ  of  fi,  faj^  or  other  execution,  shall  bind 
the  property  of  the  goods  [of  him?]  against  whom  such  writ  is' 
sued,  but  from  the  time  that  such  writ  shall  be  delivered  to  the 
sheriff,  &c.  to  be  executed.  And  such  sheriff.  Sic.  is  to  indorse 
upon  the  back  thereof  the  day  of  the  nionth  or  [and  f]  year  when 
he  shall  receive  the  same. 

Stat.  4  in  5  fV.  8f  M.  c,  20,  provides,  first,  in  what  manner  and  Stat.  4  &  5  fT. 
at  what  time  judgments  shall  be  doggeted  by  the  respective  officers  ^  ^-^  ^* 
in  books  for  that  purpose,  that  the  same  may  be  searched  for  by 
any  one  paying ;  and  upon  neglect  of  the  officers  in  such  case, 

fives  th^  penalty  of  IQO/.,  half  to  the  party  grieved,  and  the  other 
alf  to  any  one  who  shall  sue  for  the  same. 

And  by  s.  .S,  no  judgment  not  doggeted  and  entered  in  the  book 
as  aforesaid,  shall  affect  any  lands  or  tenements  as  to  purchasers  or 
mortgagees,  or  have  any  preference  against  heirs,  e>(ecutors,  and 
administrators,  in  their  administration  of  their  ancestors,  testators, 
or  intestate  estates. 

And  5.  4.  gives  the  clerks  of  the  judgments  four-pence  over  and 
above  their  usual  fees  for  their  trouble. 

'  All  interlocutory  judgments  are  entered  on  tlie  roll,  if  by  bill,  Ofterm  wheain- 
the  tern,  ihe,  are  «gned.  ^T  WtSl 

f  "      '  ured. 


see  DOGGETING j  DQggeibtg  Jut^ment,  4v.  Ps«  Di.  K.  B. 

AadlisioesbjbilL  All  liBiies  m  to  be  entmd  on  die  idU^  if  bj  bill^  tiM  tern  they 

ere  joined. 
Of  issues  by  Imiei,  elthough  bj  originaly  are  entered  of  the  term  die  nne 

•figuiml.  are  joined;  th^  wantof  an  origind  cannoti  after  verdict^  be  asngncd 

as  error.    In  special  cases^  the  derk  of  die  papers  makes  up  the 

paper-book  or  issuey  and  enters  tbe  reqnisitn  continnanoes. 
As  to  entij  on  It  will  be  obrious  diat  die  entiy^  if  on  a  warrant  of  attomeji 

warrant  of  at-         ^y|  be  of  the  term  tbe  jadgment  is  sqped,  or  entered  op. 
la'ii^'t  case  to  But  if  tbe  orjgimd  writ  be  of  the  term,  the  jadgmem  is  signed, 

obtain  an  origi*        it  Will  not  wanaat  that  jadgment  if  it  appear  opon  the  same  record 
aalwfiL  that  there  haie  been  proceedings  of  m  preceding  term;  thereforeaa 

ooi^nal^  retnmaUe  the  term  tbe  declaration  is  of^  must  be  ob- 

tuned.    See  Dykes  v.  Sweeting,  1  fVUs.  181. 
Wbere  defendant  Wfaeve  the  defendant  makes  the  entry  of  a  indgment  in  his  £i- 

7^^  ^  ^^^      ^^"^f  ^  <^  mm  pros,  the  entry  b  entitled  of  toe  term  the  sien  pro« 
^MiMiiat  terai  en*.      ^  signed ;  proper  cenliniiances  bei^;  of  coarse  also  entered;  and 

he  may,  in  cme  the  plaintiff  be  nan  ptoiBtd,  also  enter  bodi  inr« 

rants  of  attorney. 

PRACTICAL  DIRECTIONS,  K.  B. 

ia  order  to  make  ike  doggei  or  docket^  properfy,  ii  wUl  be  neeesnwjfto 
o6tota  a  roU  of  Mr*  ■  ,  iUttiamer,         ■    '     ,  who  mom  tmwt 

lAem,  on  thempointmefU  of  the  lord  Aief  jueiieem 

In  T.  12  (t.  il.,  mpoH  compiaint  to  the  IA.  CJu  Jngt.  K.  1?.,  ao<tee 
«Mxt  gvoen  that  no  oAer  rottt  than  thoie  marked  bg  Mr.  BiBiMgdey 
dkoutd  be  received  and  aitowed  bg  the  clerk  of^  the  treanarg^  Rales 
and  Orders,  K.  B.  259. 

On  tJku  rofi lAe  calry  u  to  bemade.  R.  6.  H.  16GT,  dtrecfi  llaf  «S 
ike  re  Hi  be  emtened  m  a  JvU  fair  kandf  wlik  a  barge  margim  of  an  tact 
uiikeUatt,  amdaeomoemieniduiamoBaiiketop^  for  tkeUmdingmpof 
$ke  samCf  and  at  tke  Mtom,  4kat  SAe  wrMng  be  not  rmbbed  ami. 

..The  ueaal mode  ts eomMomeu awek  for convsatenl bmdmg  mp^aeihit 
rollietMe,  mod  to  leave  mi  tke  bottom  aiaai  an  inek.  If  meoeemg  take 
wriiten  on  tke  other  iide,  make  a  snailor  mmrgm,  emd  begin  mi  ikemme 
tUetaneefrom  tke  top  of  tke  roUfHU  at  JhU  eommeneing  tke  rolL 

Tke  roll  b^int  with  tke  term  (large  round  hand).    "  Aho  rf  tie 

term  of  Saint  Hikarg^  in  tke gear  of  ike  reign  of  king" 

tke .     Witnesi,  Sir  Ckarlee  Abbott.  Knigki/" 

7%ea  enter  ike  plabUiff^e  warrant  of  attomeg,  wiik  tke  vemie  ta  ^ 
wunrgin  prefixed;  and  on  a  nem  Kne,  eeparatelg^  the  defendanfe  wamMi 
in  like  manner.  See  No.  1,  FoRMs  enb^oined. 
'  After  tkae.  on  a  new  line^  repeat  ike  venue  in  ike  matgin.  and  eon* 
meaoe  with  tke  memorundmn.  See  No,  2,  Forms  eebjoined^  and  n^ere 
there  i$  an  itme,  proceed  io  iie  end* 

Tke  onhj  being  thmcomplOe^  im  ease  tkere  be  iisiee,  i^e  docket  majf 
be  weparedm 

The  mmber  or  wawlfciw,  (f  l^ere  ie  aaire  toOm  than  ene,  Id  be  iarriei 
in  and  docketed  bg  tke  attarmeg  mpplging  the  $ame  term  iume  hiaieedt 
ear  jadgmemt  pgined^  ie  or  arc  obtained  from  tke  derk  of  the  ioeketf, 
K.  B.  ^jSce.  The  attomeg  fi$nu  kie  name  to  ik/e  parfdkmteni  foUf  e»d 
puts  a  number  at  tke  foot  oj  that  on  which  tke  entrg  ii  made  tkes; 
fioU,  650 ;  then,  on  o  pUihL.pieee  of  paper,  wriie  tke  docket  eceordiag 
to  come  oronedf  tkote  ae  tke  caee  mag  be.  No.  3,  Forms  adgoined. 

This  paper,  and  tke  drangkts  of  ike  different  proceedings,  suck  as 

those  of  tke  iisiiet,  judgments,  and  paper^nrnks,  arc  then  taken  to  the 

judgment  office^  K%  b%    Tke  clerk  stamps  or  marks  tke  roll  or  rotbi'f^t 


DOGGFTING ;  Ps.  Di.  E.  B..;  Fonxs.  fW 

if  no  taker  enMet  prevUrndg  made  the  $aime  term^  3t.;  but  if  any  hone 
been  made^  Is.  on^*  If  payment  far  the  entries  haih  $M  abready  been 
made,  €u  en  eignmg  inierheuiory  judgment,  or  entering  ieeue,  auch 
payment  will  Aaoe  been  made,  it  must  now  be  made. 

If  the  entry  shaU  not  have  been  carried  in  as  f^  the  term  the  isme  ie 
joined,  additional  fees  are  due,  viz.  4b.  Bd.  for  the  number  of  the  roll  id 
this  case,  to  bp  had  of  the  ckrh  of  the  nisi  prias,  at  the  Treasury,  K.  Bm 
WeUmimter,  in  term  time,  or  at  his  house  in  vacation^  having  docketed 
the  same  with  the  clerk  of  the  judgments  as  before,  take  the  roll  to  the 
elerk  of  the  nisi  prias  ^ce,  either  at  the  Treasury,  or  at  his  house  i^ 
that  officer  returns  4d,  on  the  receipt  of  each  roU* 

Where  the  entry  of  the  issue  shaU  ateatk^  have  been  made  and  carried 
in  b^ore  trial,  as  is  the  pose  where  the  plaintiff  has  been  ruled  to  enter 
the  tseue:  the  postea,  in  case  of  trial,  and  the  infuisitian,  in  case  of 
inquiry,  being  marked  with  the  costs  and  taaces  thereon,  are  to  be  taken  to 
tke  Treasury:  tke  officer  enters  the  judgment  on  tke  roU;  for  that  on  n 
fOBteSLpay  2s. ;  fhat  on  an  inquiry.  Is.  6d. 

FORMS. 

(Fenue).    ■  (plaintiff),  pats  in  hi^  place  ,  bia       No.  1. 

attornej,  against  i  (cfe/endan/).  in  a  plea  of  ■  ^.    *    ■  ■  ^  The  platBtiff 's 

(as  the  case  U).  ^^^^^X. 

{Venue).    The  said (defia^dan/),  puts  in  his  place  — ^ ,;  ^rney. 

bis  attorney,  at  the  suit  of  the  said (  plaintiff). 

(Fefme).    Bs  ij  liBM£HBB|Etsi>,  that  (£io  pyi  with  the  iseue  to  thq        No.  2. 
Mg^A  The  nemonia'- 

dnnny  as  in  the 
issne. 

The  entry  of (attomefs  nttime\  gentleman,  one,  &c  of  the        No.  3. 

Jcrm  of  ■,  — -  Oeo.  — -,  18 — .  Formi  of  the 

KOLLf  dockets. 

{Venue).   Issue  joined  in  assault,  between ^,  plaintiff,^ 

and ,  defendant,  on  a  plea  of {as  iAe  N25Q  ' 

pleais.)  J 

(Venue).    Judgment  by  default  in  case  between  ^'l25L 

plaintiff,  and         »'  ■■  .■  defendant.  5 

{Venue).    Judgment  by  confession,  between  —  ■■■     , .plain- ^ 

tiff,  and  ,  defendant,  for  £ debt,  and  y^^  '     * 

■  costs.  3 

(T%ffiie).    Entry  of  one  scire  facias,  between ,  plain- 1 

tiff,  and  ,  dclfend«itt,  with  an  award  of  tfie  V^gg 

second  for  £500  debt,  and damages.  3 

(Venue).    Entry  of  two  gcire  faciases,  between ,^ 

plaintiff,  and n — ,  dfefendai^t,  for  HbOO  debt,  and  S  254 

damages.  y 

(Fenue).    Entry  of  judgments  of  assets  in  future,  between^ 

,  plaintiff,  and  — — ,  executor  (or  admi-  f  055 

nistrator)  of  ■  s         ■ ,  deceased,  defendant,  for  £600  r  ^ 
debt.  ^ 

( Verne).    Entry  of  ju^^ent  by  ml  dicit,  between  ,  J 

plaintiff,  and  .,  defendant,  for  £ debt,  \  256 

and dao^iagcs.  y 

These  forms  of  dockets  will  of  comt^fie  varied  ti^eordmg  to  the 
'  nature  of  the  pleadings. 


soft  DOGGETING;  Pb.Di.;Foem!,  C.P.    DOWER. 

PRACTICAL  DIRECTIONS,  C.  P. 

'7%e  ttffr  of  fSichattma*  are  alVnutd  to  he  tabtn  i*,  aitd  docketed  t> 
Bildf^  teH»,  thme  of  Bilaty  in  Baiter,  thou  of  Eatter  m  Trinittf,  amd, 
thoie  of  Trinity  tn  Miehaelmai.  This  it  taid  to  be  by  indubfenee. 
J'orJlLE.  &W.&  Ji.ciled  I  SeW.  508,  mden  the  rolb  to  be  brmigkt  in  ■ 
hefqre  the  eumcin  dayi  n/*  the  Teipeclive  foltomng  termi,  amd  that  lid, 
u  to  he  paid  to  the  ekrk  of  the  eitotgn  fin-  nery  nli  brought  m 
after  that  lime.  And,  by  the  lame  rvie,  plea  nib  are  to  be  bromkt  im, 
Vt  three  '  leeeki  after  the  end  of  the  term  foUowing ;  and,  if  afier 
thai  tiint,  Vid.  to  he  paid  for  each  rolL 

The  trarranli  of  nltomey  are  fint  entered  on  a  teparale  piece  of 
parckmmt,  agreenbli/  to  ToBMS  No.  I,  C.  P.  niyoined.  Thii  i»  to  be 
laktti  to  the  irarraiit  of  attorney  offitx,  and  filed  ;  if  the  action  be  in 
debt,  paif  id. ;  if  in  '■ate,  pay  It.  4<f.  The  roll  having  been  ohtained 
from  the  proihonolnriife,  ntntt  then  be  returned  to  their  office,  trith  the 
entriet  thereon,  heginmng  with  the  deelaralion,  or  iuue  atonee ;  the  wat' 
ramU  of  attorney  being  on  teparate  parchment,  and  no  memorandmrn,  at 
im  K.B.by  btll  being  nteetiary,  except  in  eaiet  of  privilege,  and  then  « 
memorandnm  farm  a  part  of  the  entry,  at  in  K.  B.by  bill.  See 
TCromp.  203.'  '^the  entries  have  been  paid  for  before,  nothiay  more  it 
demanded;  if  not,  the  charge  it  8d.  per  theet,  except  in  debt,  tr^patt, 
fUHJ  detiniu),  tn  vhick  only  4d..  per  theet  it  barged.  The  clerk,  on 
reqnett,  handi  the  docket  roll,  on  which  the  attorney  hivitetf,  or  hit  clerk. 
emiert  the  docket.  No  difficulty  can  occur  at  to  a  form,  at  Ike  roll 
coKtMtntthe  prvwivt  doekett  <^  the  term.  Reeolleei,ho>Dever,tkat  atin 
£.£.!!«  Mtttra  of  tke  actiett  mutt  ke  expmaed  in  tkt  docket. 

'         H^   .  FORMS)  C.  P. 

No.  I.  (TtHti«),U  wit,    \ pnl*  ia  bia  place .his  Money, 

Wmthu  of        agaioii ,  late  of         ■    ■      (<n  »  the  proeeedimi),  in  a  atea 

utMMj.         ^  — i_: — . 

^YtM9\  to  witv    The  uid pats  in  his  place  ■, 

lib  Maavs,  at  the  anit  pf  pie  aajA  -n . — ,  i^  the  plea  aforesaid. 

No.  9.  Not  iafomed,  io  Debt. 

atioAett,  9oUr 

iVmm),     .■  GrajforWpgbt    . 

,  .  9a;s  nothing  in  case, 

(  rcRK^>.  WUson  for  Roberts. 

. .    ,        Nut  tie!  report  ia  cMe* 

(><rmi).':      '  '  Jofalnon  for  Adams. 

■  Forejndgtfr. 

(  Vena^.  Smith  for  Thotnpaon,  ^ 

against'  > 

Cranier,  an  attorney. ) 

DCMIBLE  PLEA.    See  title  Plea,  Pleading. 

DOWER".'    The  law  proceedires  in  dower  are  very  analogous  with 
ibose  to  be  found  under  tiUc  Right,  Wbit  of  RiGUT,  which  sec. 


cv. 


DOWER;  FoBUs. 
I  have  insert^  it  with  some  sligbt  alterations  here,  inorder  thdt 
in  respect  of  riower  the  conucutire  atepr,  as  they  present  them- 
ttlvea  on  record,  may  at  once  be  teen — a  precedent  actoally  used 
in  practice.  Tbc  instructions  upon  which  tbe  draught  wa»  settled 
were  as  follow  :~— 

J.  W.,  u  widow  of  T.W.,  who  died  the  ■  •  -  - —  Jay,  of 

,  daims  dower  against  T.  VF.,  aa  heir  of  liia  fBtoer, 

of  100  acrea.  of  land,  in  the  parish  of ; — .  in  the 

county  of  ;  also  of  100  acres  in  tho  paristi  of 

,  in : . 

The  heir  aaya  his  mother  was  never  married  to  hin  father;  that  his 

father  was  not  seised  of  tbe  lands ;  that  tlie  lands  in are  gavel- 

iind;  that  he  is  not  tenant  of  any'  part,  or,  at  least,  of  ouly  a  small 

part  of  each,  aboat  10  acres  in  ;  15  in '■ — -.    The  Iieir 

jslao  says  he  has  been  always  ready  to  assign  dower.     He  further 

■ays  the  demandant  abated,  and  was  in  by  abatement  till ■ 

llie  demandant  denies  the  truth  of  every  one  of  the  pleas. 
All  the  pleas  to  be  found  against  the  heir.  , 

To  draw  proper  entries,  &e.  &c.  ,    . 

See  Booth,  166—171,  and  Com.  iWy.Utles  Doww,  Pfcwfcr,  2y.  l.&q. 
To  ctteod  pirticnUri;  to  the  several  pleas  in  dower ;  ohserve  the 
mature  and  oontequence  of  each. 

FORMS. 

Tern,  18  G.  IH. 

•Middlesex.  J.  W.,  widow,  who  was  tho  wife  of  T.  W.  the  M^,  *"'"'"«• 
by  A.  B.,  her  attorney,  demands  against  T.  ff.  the  younger,  sou  and 
lieir  of  lbs  said  T.W.  the  elder,  deceased,  the  tliird  part  of  lOD 
meres  of  ^meadotc  land,  with  the  appurtenances,  in  the  parish  of  , 
,  in  the  said  county  of ,  as  her  dower,  on  the  en- 
dowment of  the  aforesaid  T.  W.,  formerly  her  husband,  and  whereof 
she  hath  nothing,  Arc. 

Term,  18  ff.  lit 

Wallace,  tbe  younger,  >     And  the  said  T.  W.  tbe  younger,  by  O.  D..  Pleas  la 
al$.  >his  attorney,  comes  and  says  ],  that  the  said 

Wallace,  widow.  )  J.  W.  ought  not  to  have  dower  of  the  said 
100  acres  of  meadow  land,  with  the  appurteoances,  whereof,  &c.  on 
'  the  endowment  of  tlie  said  T.  W.  tbe  elder,  because  the  said  T.  W. 
tbe  younger  says,  that  the  said  J.  was  never  joined  in  lawful  matri- 
mony to  the  said  T,  W.  the  elder,  deceased,  and  this  the  said 
T.  W.  tbe  younger  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  said  J.  ought  to  have  her  dower  of  the  said  100  acres  of 
meadow  land,  with  the  appurtenances,  whereof,  &c.  against  hiin,  &c. 
And  for  further  plea  in  this  behalf,  the  said  T.  W.  the  younger, 
by  leave  of,  &c.  according,  &c.  aay5.  thkt  the  said  J.  ought  net  to 
have  her  dower  of  tbe  said  100.  acres  of  meadow  land,  with  tlie  ap- 
purteaances,  whereof,  &c.  against  him,  because  he  says,  that  the 
said  T.  W.,  deceased,  neither  on  the  day  in  which  be  is  supposed  to 

*  The  sctlon  of  daoer  t»eiBK  ■  ical  ^antwill  iu  lufaataace  be  the  sane  a* 

'cue,  is   of  eoutae  local;    tlieTcforr,  on  tbe  above. 

the  Instnictioni  ^l*en  in  thi>  caae,  there  f  The  land  thodd   be  delctilM  *o 

mnil  be  two  achons ;  one  for  tbe  lands  crrlainly  that  (he  alierlff  maj  be   able 

'-  In  Middleaei,  and   snother  for  tboic  in  U>  five  leiiin  of  Ihe  tbird  |iart>    S  C*«. 

K'ni.     'itae  dower  for  tlit  lands  in  Dig.  3-I0. 

I  Set  3  Com.  wr,  4c. 
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luiYe  espmMed  the  nid  J.,  or  at  asy  linie  aftevwards,  ina  laiaeil  of 
the  aaid  100  acrea  of  meadow  land,  with  the  apparteBaneeB,  whan<* 
of»  &e.  of  fivh  estate  therein  as  the  said  J*  cauld  be  eademrable 
thereof,  and  of  this  the  said  T.  W.  the  yoanger  pats,  himaetf  apon 
the  country,  Sio.  Aad  for  farther  plea,  as  to  90  a(^es»  fmrcel  of  the 
aaid  100  acres  of  meadow  land,  with  the  apportenanoes,  whereof,  &e. 
he  the  said  T*  the  jonnger,  hy  like  leaTe  of,  Ac.  accordingt  Ste,  says, 
.that  the  said  T.  the  yoanger  cannot  render  to  ihe  said  J.  her 
dower  thereof,  beoaaae  he  saith  that  the  sdd  T.  the  younger  is 
not,  nor  on  the  day  of  suing  forth  the  original  writ  of  ue  said  J., 
was  not,  nor  at  any  time  since  hath  been,  tenant  of  tiie  said  90  acres, 

Saroel,  &c«  with  the  appurtenances,  whereof,  Ac.  as  of  flreebold;  and 
lis,  Ae%;  wherefore  hepraya  judgmMit  of  the  said  writ  as  to  the 
aaid  90  acres,  parcel,  &c  with  the  appurteuanoes,  whereof.  See, ;  and 
that  the  same,  as  to  the  said  90  acres,  may  be  quashed.  And  for 
further  plea,  as  to  10  acres,- residue  of  the  said  100' acres  of  meadow 
land,  with  the  appurtenances,  whereof,  dsc.  the  said  T.  the  yooiiger, 
by  like  leare  of,  &o.  according,*  &c,  saith,  that  the  said  T.  the 
elder,  deceased,  heretofore  in  his  life-time,  was  seised  in  bis  demesne 
as  of  fee,  of  and  in  the*  said  10  acres,  residue,  Ae.  with  the  appor- 
tenances,  whereof,  <&c.;  and  being  so  seised  thereof,  the  saia  T. 
the  elder,  afterwards,  to  wit,  on  the  day  of 


aforesaid,  at  the  parish  of  ■  ■■  aforesaid,  died  so  seised  thereof, 
after  whose  death,  to  wit,  on  the  day  and  year  aforesaid,  the  said 
J.  abated  and  intruded  into  the  said  10  acres,  residue,  &c.  with  the 
appurtenances,  whereof,  &c.  and  became  possessed  thereof,  and  re- 
inained  and  continued  in  the  possession  and  seisin  thereof  bv  abate- 
ment and  intrusion,  from  the  time  of  the  death  of  the  saidT.  the 

elderi  until  the day  of  — -• ,  in  the  year,  of  our  Lord 

— — •  And  the  said  T.  the  younger  forther  saith,  that  after  the 
death  of  the  said  T.  the  elder,  deceased,  to  wit,  on  the  aame  day- 
and  year  last  aforesaid,  the  said  T.  the  younger  entered  into  the 
aaid  10  acres,  residue,  &c.  with  the  appurtenances,  whereof,  &c.  and 
was  and  from  thence  hitherto  hath  been  and  still  is  seised  thereof 
in  his  demesne  as  of  freehold;  and  the  said  T.  the  yoanger  further 

saith,  that  the  said  T.  the  yoanger,  on  the  said day  of 

'  ■,  in  the  year  last  aforesaid,  was  and  from  thence  always 
bltherto  hath  been  and  still  is  ready  to  render  to  the  said  J.  her 
dower  of  the  said  10  acres  of  land,  residue,  &e.  with  the  appurte- 
nances, whereof,  &c.;  and  this  the  said  T.  the  younger  renders 
to  her  here  in  court,  &c,* 

Term,  18  C  III. 

dons  and      Wallace,  widow,      )     And  the  said  J.,  as  to  the  said  plea  of  the 
rqoiDden,  or  v.  >8aid  T.  W.  the  younger,  by  him  first  abore 

^i^ers  to  each  lifali^oe,  the  younger, )  pleaded  in  bar,  says,  that  she,  by  reason  of 
^^  any  thing  by  him  above  in  that  plea  alleged,  ought  not  to  be  barred 

from  baring  dower  of  the  said  100  acres  of  meadow  land,  with  the 
appurtenances,  whereof,  &c.  on  the  endowment  of  the  said  T«  W* 

the  elder,    because   she  says,    that  the  said  J.,    on  the — 

day  of  ■,  at  ,  in  the  county  of ,  at  and 


*  This  plea  is  a  traoslation  from  one  the  detention  of  her  dower  from  death 

in  Xalw.  715 ;  and,  as  laid  down  in  the  of  the  baron ;  and  yet  it  wanU  all  the 

books  is  a  plea  in  bar,  yet  I  conceive  it  form  of  such  plea.    The  repUcatiofl  to 

is  a  bar  only  in  respect  to  a  defeat  of  It  however  answers  it  as  a  plea  in  bar 

plaintiff  in  the  recovery  of  damage  for  in  that  particular.    Vide  x  Litiw*  71^ 
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tii^tho  pariftli  choreh  of  • ^  ftforesald,  wta  joined  4n  lawfo!  ina<- 

Irimony  to  the  said  T.  the  elder,  and  this  she  is  ready  to  verify,  when^ 
where,  and  in  what  manner  this  conrt  here  shall  order,  Arc. ;  and  be^ 
cause  the  c(^isanee  of  pleas  of  this  kind  whoUy  hebiigs  to  the 
Spiritual  Coort,  therefore  the  bishop  of  ,  the  diocesan  of 

that  place,  is  commanded  that  he,  cmlling  together  all  snch  persona 
as  in  this  behalf  ought  to  be  called  together  before  him,  diligently 
inquire  into  the  truth  of  the  premises*  and  4liat  he  certify  what  qa 
such  inquiry  he  shall  find  Uierein.  to  his  majesty's  justices  here  [the 
reivmday],  by  his  letters  patent,  and  dosed*  &c«*     And  the  said 
J*,  as  to  the  said  plea  of  the  said  X.  W,  the  younger,  by  hjm  ae^ 
condly  above  pleaded  in  bar,  and  whereof  he  hath  put  himself  upom 
the  country,  doth  the  like*  4&c*;  and  the  said  J.,  as  to  the  said 
plea  of  the  said  T.  W.  the  younger,  by  him  above  pleaded  as  to  d9 
acres,  parcel  of  the  said  100  acres  of  meadow  land*  with  the  appur- 
Cenances,  whereof,  ^c*  says,  that  by  reason  of  any  thing  by  iiia 
above  in  that  plea  alleged,  the  said  original  writ  of  the  said  J.*  as  t9 
the  said  00  acres,  parcel,  &c.  with  the  appurtenances,  whereof,  &cu 
oaght  not  to  be  quashed,  because  she  aays,  that  the  said  T.  the 
younger  is,  and  on  the  day  of  suing  forth  the  original  writ  of  the 
said  J.  was,  and  ever  since  hath  been,  tenant  of  the  said  90  acrea* 
parcel,  &c,  with  the  appurtenances,  whereof,  &c*  as  of  freehold;  and 
this  the  said  J.  prays  m9y  be  inquired  of  by  the  country;   and 
the  said  T.  the  younger  doth  the  like,  &c    And  the  said  J.,  as  to 
the  said  plea  of  the  said  T.  W.  the  younger*  by  him  above  pleaded  in 
bar,  as  to  10  acres,  residue  of  the  said  100  acres  of  meadow  land* 
with  the  appurtenances*  whereof,  &c.  says,  that  ahe  by  reason  of  any 
thing  by  him  above  in  that  plea  alleged,  ma^  not  to  be  bart^  ffom 
having  her  dower  of  the  said  10  acres,  residue,  &c.  with  the  appui^ 
tenances,  whereof,  &c*'ob  the  eadawmentof  tfie  said  T.W.  the  elder, 
because  she  says,  that  the  said  J.»  after  the  death  of  the  said  T*  W. 
the  elder,  did  not  abate  nor  intrude  into  the  said  10  acres,  residue,  ^c 
with  the  appurtenimoesy  whereof,  Scc^  nor  did  nemain  or  continue  ih 
the  possession  and  seisin  thereof  by  abatement  or  intrusion  from  the 
time  of  the  death  of  the  said  T.  the  elder,  until  tiio     ■   ■  day  of 

,  in  manner  and  form  as  the  said  T.  the  younger  hath  alK>vto 

in  his  said  plea  in  that  behalf  alleged;  and  this  the  said  J.  prays 
may  be  inquired  of  by  the  country ;  and  the  said  T.  W.  the  yonngor 
doth  the  like,  &c  And  the  said  J.  for  the  value  f  of  her  dower  of 
the  said  100  acres  of  meadow  land»  with-  the  appurtenances,  where- 
of, &c.  ou  the  endowment  of  the  said  T,W.  the  elder,  from  the  time 
of  the  death  o£  the.  said  T,  the  elder,  and  for  her  damages  by  her 
anstaincd  on  occasion  of  the  detention,  thereof,  says»  that  the  said  T> 
the  elder  died  seised  of  the  said  100  acres  of  meadow  hind,  with 
the  appurtenances,  whereof,  &o.  to  wit,  in  his  demesne  as  of  fee,  and 
that  the  said  J.,  after  the  death  of  the  said  T.  the  elder,  and  before 
the  suing,  forth  the  ortginal  writ  of  the  said  J.,  to  wit,  on  the  said    . 

— f — i day  of    '  aforesaid,  at  the  parish  aforesaid,  re- 

quested  the  said  T.  W«  the  younger  to  render  to  the  said  J.  her 
dower  of  the  said  100  acres  of  meadow  land,  with  the  appurtenances, 
whereof,  &c.;  and  that  the  said  T.  the  younger,  to  render  to  the  said 

*  W^here  tune  Ii  jolaed  ittniediately  wide  nikH  luthet,   where  the  hosb^nd 

on  .this  plea,  9ay  **  the  tame-  4$y  Is  dies  sGi»ed,wh}cb  mvstbeibsnd  by  the 

given  to  the  said  parties  here,"  Ac.  jury ;  bat  in  no  other  oaae,  and  no  other 

t  The  statute  of  MertoD,  20  H.  III.  sorts  of  dower,  are  entitled  to  costs, 
c.  1.  gives  damages  and  costs  in  dower 
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i.  ber  dower  of  the  said  100  acres  of  meadow  land.  With  the  apfhir- 
tenaoces,  whereof,  &c.  then  and  there  wholly  refaaed  and  stiU  re- 
'fuses,  and  this  she  is  readj  to  verify;  wherefore  she  prays jadgment, 
and  the  value  of  her  dower  aforesaid,  from  the-  time  of  the  death  of 
the  saidT.  W.  the  elder,  together  with  her  damages  by  her 
on  occasion  of  the  detention  thereof, '  to  be  adjudged  to  her,  drc. 


Term,  18  G.  III. 


Special  rejoinder  Wallace,  the  yonnger,  2     And  the  said  T.  the  yoonger,  as  to  the  said 
SB  tg  oAer  plea,  ati.  .    /  J-  ^J  her  above  pleaded  for  the  value  of 

Wallace,  widow,  j  her  dower  of  the  said  100  acres  of  meadow 
land,  with  the  appnrtenances,  whereof,  &c.  on  the  endowment  of 
the  said  T.  W.  the  elder,  from  the  time  of  the  death  of  the  saidT.  W. 
the  elder,  and  for  her  damages  by  her  sustained  on  occasion  of  the 
detention  thereof,  says,  that  ihe  said  J.  ought  ao(  to  recover  the  value 
of  her  dower  aforesaid,  nor  damages  on  occasion  of  the  detention 
thereof  i^ainsthim,  because  protesting  diat  the  said  J.  did  not  request 
the  said  T.  W.  the  younger  to  render  to  her  the  said  J.  her  dower  of 
the  said  100  acres  of,  &c.  with  the  appurtenances  thereof,  &c.  in  man- 
ner and  form  as  the  said  J.  hath  above  in  her  said  plea  in  that  behalf 
Meged;  for  plea  in  this  behalf,  by  the  said  T.  W.  the  younger, 
the  said  T.  the  yonnger  says,  that  the  said  T.  the  younger,  to  ren- 
der to  the  said  J.  her  dower  of  the  said  100  acres  of,  &c.  with  the 
appurtenances  whereof,  did  not  refuse  in  manner  and  form  as  the 
said  J.  hath  above  in  her  said  plea  in  that  behalf  alleged.  And  of  this 
he  puts  himself  upon  the  country,  and  the  said  J.  doth  the  like,  Ac 

Term,  18  G.  III. 


Isiae^  Middlesex.    J.  W.  widow,  who  was,  &c.  {tet  forth  the  dectaratum 

verbaHmJ] 

And  the  said  T.  W.  the  younger,  by  C.  D.  his  attorney,  comes  and 
says,  that  [&c,  get  forth  the  plea  verbatim,] 

And  the  said  J.  as  to  the  said  plea  of  the  said  T.  W.the  younger, 
by  him  first  above  pleaded  in  bar  says,  that  [&c.  $et  forth  replication 
verbatim,] 

And  the  said  T.  the  younger,  as  to  the  said  plea  of  the  said  J.  by 
her  above  pleaded  for  her  value  of  her  dower  of,  &c.  on  the  endow- 
ment of,  Ac,  and  for  her  damages  by  her  sustained  on  occasion  of  the 
detention  thereof,  [&c.  get  forth  rejoinder  verbatim,  then  award  the 
venire  a$  fottowi:']  Therefore  as  well  to  try  this  issue  as  the  several 
other  issnes  above  joined  between  the  parties  aforesaid  to  be  tried  by 
the  country,  the  sheriff*  is  commanded  that  he  cause  to  come  here 

^— aforesaid,  twelve,  &e,  by  whom,  &c.  and  who  neither,  Ac. 

to  recognize,  &c.  because  as  well,  &c.  the  same  day  is  given  to  the 
said  parties  here,  &c. 

Cooke. 

Record  of  niti  Pleas  at  Westminster  before  Sir •  knight,  and 

priiif.  his  companions,  justices  of  our  lord  the  king,  of  the  Bench,  of 

■  term,  in  the year  of  the  reign  of  our  sovereign 

lord  George  the  -^ ,  by  the  grace  of  God  of  Great  Britain 

and  Ireland  king,  defender  of  the  Faith;  &c. 

SolL 

Middlesex  (to  wit).  J.  W.  widow,  who  was  the  wife  of  T.  W.  the 
elder,  by  A.  B.  her  attorney,  demands  against  T.  W.  the  younger, 
the  third  part  of  [&c,  to  the  end  of  the  isme,  award  of  venire,  and  on 
«  new  line  add  the  jurat  as  follows^. 
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Middlesex  (to  ^ii).    The  jary  between  J.  W.  plaintiff;  and  T.  W.      * 
tlie  younger,  defendant,  in  a  plea  of  dower  unde  nihil  habet,  whereof 

she  hath  nothing,  are  respited  until  on  • unless  Sir 

-| ,  knight,  the  king's  chief  justice  of  the  Bench,  here  assessed  by 

.virtue  of  the  statute  in  that  case  made  and  provided,  shall  first  come 

on  t  — the  • day  of  — — ,  at  Westminster,  in  the 

great  hall  of  pleas  there,  commonly  called  Westminster  Hall,  in  the 
county  of  Middlesex,  for  default  of  jurors,  because  none  of  them  did 
appear  :  Therefore  let  the  sheriff  have  the  bodies  of  the  several  per- 
sons mentioned  in  the  pannel  annexed  to  the  writ  of  hab,  corp,  jurata^ 
and  be  it  known  that  the  justices  here  in  court  in  this  same  term, 
delivered  a  writ  thereupon  to  the  deputy  of  the  sheriff  of  the  county 
aforesaid,  to  be  executed  in  due  form  of  law^  &o. 

Afterwards,  on  the  day,  and  at  the  place  within  contained,  before  Postea. 

Sir . ,  knight,  chief  justice,  within  written ;  A.  B,  gent, 

being  associated  to  him,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  cometh  the  within-named  J.  W.  by  her 
attorney  within  contained,  and  the  within-written  T.  W.  the  younger, 

by  his  attorney  within-named ;  and  the  right  reverend ,  bishop 

of  London,  returns  on  the  said  writ  of  certiorari  to  him  directed  as 
aforesaid,  that  he,  having  called  together  before  him  all  such  persons  as 
io  this  behalf  ought  to  be  called  together,  evidently  did  find,  and  did  cer- 
tify that  the  said  J.  W.  on  the  said day  of ,  A.  D. 

18 — ,  at ' — ,  in  the  county  of — — »  at  and  in  the  parish 

church  of ■  aforesaid,  was  joined  in  lawful  matrimony  to 

the  said  T.  W.  the  elder,  and  that  they  the  said  T.  W.  the  elder,  and 
<).  at  the  time  and  place  aforesaid  were  lawfully  married  together*  and 
were  publickly  reputed  and  taken  to  be  lawful  man  and  wife  till  th^ 
day  of  the  death  of  the  said  T.  W.  the  elder,  and  whereupon  the 
jarora  of  the  jury,  whereof  mention  is  within  made,  being  drawn 
by  ballot  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  called,  ako  come,  who,  being  elected,  tried«  and  sworn 
to  speak  the  truth  concerning  the  matters  herein  contained,  as  to  the 
first  issue  between  the  parties  aforesaid  within-joined,  to  be  tried  by 
the  country,  do  say  upon  their  oath,  that  the  said  T.  W.  the  former 
husband  of  the  said  J.  on  the  day  on  which  he  espoused  the  said  J. 
and  afterwards  was  seised  of  the  said  100  acres  of  meadow  land, 
^ith  the  appurtenances  whereof,  &c.  of  such  estate  therein  as  the 
said  J.  could  be  endowable  thereof.  And  as  to  the  second  issue  be- 
tween the  parties  aforesaid  within-joined  to  be  tried  by  the  country, 
do  say,  upon  their  oath  aforesaid,  that  the  said  T.  the  younger,  is, 
and  on  the  day  of  suing  forth  the  original  writ  of  the  said  J.  was,  and 
over  since  hath  been  tenant  of  the  said  DO  acres,  parcel,  &c. 
with  the  appurtenances  whereof,  &c.  as  of  freehold  in  manner  and 
form  as  the  said  J.  hath  in  replying  within  alleged.  And  as  to  the 
third  issue  between  the  parties  aforesaid  within  joined,  to  be  tried  by 
the  country,  do  say  npon  their  oath  aforesaid,  that  the  said  J.  after 
the  death  of  the  said  T.  W.  Uie  elder,  did  not  abate  and  enter  into 
the  said  10  acres,  residue,  &c.  with  the  appurtenances  whereof,  ^c. 
and  remain  and  oontinne  in  the  possession  and  seisin  thereof  by  abate- 
ment  and  intrusion  from  the  time  of  the  death  of  the  said  T.  the.  elder, 
until  the  *— -  day  of  ,  A.  D.  18 — ,  in  manner  and  form  as  the 

*  The  retoni  of  the  hmb*  carp.  Jvr.,         t  The  day  of  the  tUtiogt. 
and  which  sboold  be  the  neit  return 
day  after  the  trial. 

YOL.  I.  K  K 


514  BOWER;  FoBMS. 

said  J.  batli  in  replying  within  alleged.  And  as  to  fhe  fonrth  issofl 
between  the  parties  aforesaid  within  joined  to  be  tried  by  the  country, 
do  say  npon  their  oath  aforesaid ,  that  the  said  T.  the  younger  to 
render  to  the  said  J.  her  dower  of  the  said  100  acres  of  meadow  land, 
with  the  appnrtenances  whereof,  &c,  did  refuse  in  manner  and  form 
as  the  said  J.  hath  by  her  said  plea  by  her  within  pleaded  in  this 
behalf  alleged.  And  the  said  jurors  of  the  said  jury  within  men- 
tioned, upon  their  oath  aforesaid,  do  further  say,  that  the  within- 
named  T.  W.  the  elder,  on  the  ■  day  of ,  A.  D. 

18 — ,  died  seised  of  the  said  100  acres  df  meadow  land,  with  the 
appurtenances  whereof,  &c,  in  his  demesne  as  of  fee,  and  that  the 
said  100  acres  of  meadow  land,  with  the  appurtenances  whereof,  &c. 
at  the  time  of  the  death  of  the  said  T.  W.  the  elder,  were,  and  ever 
since  have  been,  and  still  are,  wordi  by  the  year  in  all  issues  beyond 
reprisals  according  to  the  true  value  of  the  same,  a  larger  sum  of 

money,  to  wit,  the  sum  of  £ of  lawful  money  of  Great  BritaiD, 

and  that  ——  year  <— -  months  and  '■  days  have  elapsed  from  the 
time  of  the  death  of  the  said  T.  W.  the  elder,  and  they  assess  the 
damages  of  the  said  J.  by  her  sustained  on  occasion  of  Uie  detaining 
her  dower  aforesaid  for  and  during  all  that  time  beyond  the  Tsloe 
aforesaid,  and  over  and  above  her  costs  and  charges  by  her  laid  out 
about  her  suit  in  this  behalf  to  a  large  value,  to  wit,  to  the  value  of 
£ ,  and  for  the  said  costs  and  chaises  to  40«.  &o* 

EntTf  of  pro-  Middlesex.    J.  W.  widow,  who  was  r&c.  to  the  end  of  the  issiue, 

fM^^th^*  d*^  ^^^  **^  proceed  as  follows:']    At  which  day  the  proceedings  aforc- 
aieat^roU.^      ^'  '^^^  ^^  continued  between  the  said  parties  of  the  plea  aforesaid  by 

the  jury  thereof  being  respited  until  on ,  unless  Sir : , 

knight,  the  king's  chief  justice  of  the  Bench  here  assessed,  by  virtue  of 

the  statute  in  that  case  made  and  provided,  shall  first  come  on  — ^ 

the day  of  — ' ,  at  Westminster,  in  the  great  hall  of 

pleas  there,  commonly  called  Westminster  Hall,  in  the  county  of 
Middlesex,  for  default  of  jurors,  because  none  of  them  did  appear,  Ac. 
At  which  day  before  our  lord  the  king  at  Westminster,  came  the 
parties  aforesaid,  by  their  attomies  aforesaid,  and  the  chief  justice 
before  whom,  &c.  hath  sent  here  the  record  had  before  him,  in  those 
words,  to  wit,  Afterwards  [&c.  here  set  mtt  the  postea  verbatim] 
(th^n  go  on  thus :)  Therefore  it  is  considered  by  the  court  here,  that 
the  said  J.  W.  do  recover  her  seisin  against  the  said  T.  W.  the 
younger,  of  the  aforesaid  third  part  of  the  said  100  adres  of  meadow 
land,  with  the  appurtenances,  to  hold  the  same  to  her  in  severalty 
by  metes  and  bounds,  &c.  It  is  also  considered  by  the  said  eontof 
our  lord  the  king  of  the  Bench  here,  that  the  said  J*  do  recover 
against  the  said  T.  W.  the  younger,  as  well  the  value  of  the  said 

third  part  during  all  the  time  aforesaid,  which  amounta  to  £ ,  as 

also  her  damages  by  her  sustained,  as  well  on  occasion  of  the  detain** 
ingher  dower  aforesaid  from  the  death  of  the  said  T.  W.  the  elder, 
as  for  her  costs  and  charges  by  her  laid  out  about  her  suit  in  this 

behalf  by  the  jury  aforesaid  in  form  aforesaid  assessed,  to  £ ,  and 

also r-f  awarded  to  her  at  her  request  by  the  justices  here  by 

-  way  of  increase  for  his  costs  and  charges  by  her  laid  out  about  her 

suit  in  this  behalf,  which  said  damages  in  the  whole  Amount  to  £ , 

and  the  said  T,  W.  the  younger,  is  in  mercy  ^  Sfc 

Writ  of  eertUrmi      George,  &c.    by  the  grace  of  God,  of  Great  Britain  and  Ireland 

^^  ^^Sk^  ^^^^'  defender  of  the  Faith,  &c.    To  • — ,    by  Divine  Pcr- 

certify  marnaae.  jn|gg|oij^  bishop  of  London,   greeting:    Whereas  J.,  who  was  the 

wife  of  T.  W.  the  elder,  deceased,  in  our  court  before  our  justices 


DOWER;  FoBMd»  615 

fit  Westminster,  hath  demanded  against  T.  W.  the  younger,  the  third 
psrtof  *  100  acres  of  meadovi^land,  with  the  appurtenances,  in  the 

parish  of ,  in  the  county  of ^ — ,  as  her  dower  on  the 

endowment  of  the  said  T.  W.  her  late  hushand,  by  our  writ  of  dower, 
whereof  she  hath  nothing,  &c. ;  and  the  said  T.  W.  the  younger 
bath  come  into  our  said  co^urt,  land  said  that  the  said  J.  ought  not  to 
have  dower  of  the  said  f  100  acres  of  meadoto  land,  with  the  appur- 
tenances, whereof,  &c.  on  the  endowment  of  the  said  T.  W.  the 
elder,  because  be  says,  that  the  said  J.  was  never  joined  in  lawful 
matrimony  to  the  said  T.  W.  the  elder ;  to  which  the  said  J.  in  our 
said  court,  hath  replied  and  said,  that  she  ought  not  to  be  barred 
from  having  dower  of  the  said  X  100  acres  of  meadow  land,  with  tho 
appurtenances,  whereof,  &c,  on  the  endowment  of  the  said  T.  W.  the 

elder,  because  she  said  that    the  said  J.  on  the  day  of 

-,  A.  D.  18 — ,  at ,  in  the  county  of ,  at 

and  in  the  parish  church  of aforesaid,  was  joined  in  lawful 

Hiatrimony  to  the  said  T.  W.  the  elder,  and  because  the  cognizance 
of  pleas  of  this  kind  belongs  to  the  Spiritual  Court,  we  command 
you,  therefore,  that  §  ci^lling  together  all  such  persons  as  in  this  be- 
half ought  to  be  called  together  before  you,  you  diligently  inquire 
into  the  truth  of  the  premises,  and  that  you  certify  what  on  such  in«* 

quiry  yon  shall  find  therein  to  our  justices  at  Westminster,  on 

the  day  of ^ ,  by  your  letters  patent,  and  closed , 

&c.  together  with  this  writ,  that  we  may  further  cause  to  be  done 
therein  as  of  right  and  according  to  the  law  and  custom  of  our  king- 
dom of  England,  we  shall  see  fit  to  be  done.    Witness,  Sir 

,  knight,  at  Westminster,  the —  day  of ,.in 

the year  of  our  reign  ||. 

To  the  right  honourable  Sir ,  knight,  lord  chief  Bishop's  certifi* 

justice  of  his  majesty's  court  of  Common  Pleas,  at  Westminster^  ^^^ 

and  the  other  justices  of  the  same  court, ,  by  Divine  Permis* 

sion,  bishop  of  London,  sendeth  greeting:  Whereas  we  have  re« 
ceived  his  majesty's  writ  hereunto  annexed,  we  do  hereby  make  known 
and  certify,  that  in  obedieifce  to  his  majesty's  said  writ,  we  have  in 
due  form  of  law  diligently  inquired  into  the  truth  of  the  marriage  and 
coupling  of  J.  W.  widow  to  T.  W.  the  elder,  deceased,  mentioned  in 
the  said  writ,  in  lawful  matrimony,  and  having  called  together  before 
us  all  such  persons  as  in  this  behalf  ought  to  be  called  together,  we 

evidently  find  and  certify,  that  the  said  J.  W.  on  the day 

of L-,  A.  D.  18 — ,  at ,  in  the  county  of  — — — , 

at  and  in  the  parish  church  of  <— ^- •  aforesaid,  was  rightly  and 

doly  joined  in  lawful  matrimony  to  the  saidT«W.  the  elder,  deceased ; 
and  that  the  said  J.  and  T.  W.  the  elder,  deceased,  at  the  time  and 
place  aforesaid,  were  lawfully  married  together,  and  from  and  after 
the  said  marriage  lived  and  cohabited  together,  and  were  publictly 
reputed  and  taken  to  be  lawful  man  and  wife,  till  the  death  of  the 
said  T.  W«  the  elder.  In  witness  whereof,  we  have  caused  our  epis^ 
copal  sed.  to  be  affixed  to,  and  have  subscribed  to  these  presents. 

Dated  the day  of ,  A.  D.  18—,  and  in  the     ■    -  — 

year  of  our  translation. 

:  LoNnoN. 

*  According  to  declaratioo.  ||  See,  for  a  like  writ,  Tke»asivru»  Brc 

t  Aecordtng  to  plea.  vtwn,  fo.  76|  tit.  EsgUte^  C.  also  Ctr* 

X  According  to  repUcatiod.  fioroH. 

$  According  to  the  award  of  the  ctr^ 
ttorari. 

K  K  2 
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Writ  of  seisin  or      G«orge,    (^c)    To   the  sheriff  of  Middlesex,  f^reeting  :    Know 
ofpoMcuiony&c.  ye,  thai  J.  W,   vidow,    who  was  the  wife   of  T.  W.  the    elder, 

deceased,  in  our  court  before  our  jvstices  at  Westminster,  by  the 
consideration  of  oar  said  conrt,  hath  reoorered  her  seisin  against 
T.  W.  the  yonnger,  of  a  third  part  of  100  acres  of  meadow  land, 

with  the  appartenances,  in  the  parish  of 9  »n  yoo*"  county, 

as  her  dower  on  the  endowment  of  the  aforesaid  T.W.  the  elder,  for- 
merly her  husband,  by  our  writ  of  dower,  whereof  she  hath  nothing, 
&c.  and  therefore  we  command  yon  that  you  cause  the  said  J.  W.  to 
hare  her  fall  seisin  of  the  aforesaid  thii^  part,  with  the  appurte- 
nances, without  delay,  to  hold  to  her  in  severalty,  by  metes  and 
bounds,  and  in  what  manner  you  shall  have  executed  this  our  writ, 

do  yon  make  known  to  our  justices  at  Westminster  on 

We  also  command  you,  that  of  the  lands  and  chattels  of  the  said 
T.  W.  the  younger  in  your  bailiwick,  you  cause  to  be  made  £ — ,  for 
the  value  of  the  said  third  part,  from  the  death  of  the  said  T.  W.  de- 
ceased, and  also  £ — ,  which  in  our  said  court  were  adjudged  to  the 
said  J.  W.  for  her  damages  which  she  had  sustained,  as  weU  on  occasioB 
of  the  detention  of  her  dower  of  the  said  third  part,  from  the  death 
of  the  said  T.  W.  the  elder,  as  for  her  costs  ana  charges  by  her  hid 
out  about  her  suit  in  this  behalf,  whereof  the  said  T«  W.  the  younger 
is  convicted,  as  appears  to  us  of  record,  and  that  yon  have  that  mo- 
ney before  our  justices  at  the  term  aforesaid,  to  render  to  the  said 
J.  W«  for  the  value  and  damages  aforesaid,  and  have  yon  there  this 

writ  Witness,  Sir ,  knight,  at  Westminster^  the 

day  of ,  in  the year  of  our  reign. 

Sberiff  *k  retan        I  do  hereby  certify  to  the  justices  in  the  within  writ  mentioned, 
la  laae.  flmi  f^j  ^irta^  ^f  ^^  ^^  ^j\i  ^  m^  directed,  I  did,  on  the 

day  of ,  in  the year  of  the  reign  of  our  said  lord  the 

now  king,  cause  the  said  J.  W.  to  have  her  full  seisin  of  the  nforesaid 
third  part  in  the  said  writ  mentioned,  to  wit,  of  the  said  100  acres 
of  meadow  land  in  the  said  writ  mentioned,  with  the  appurtenances, 
in  the  parish  of  ■  ,  in  my  county,  to  hold  to  her  in  severalty, 

by  metes  and  bounds,  as  her  dower  on  the  endowment  of  the  ssld 
T.  W.  the  elder,  formerly  her  husband,  in  the  said  writ  mentioned, 
as  by  the  writ  aforesaid  I  am  oommanded,  and  of  the  lands  aod 
chattels  of  the  said  T.  W.  the  younger,  in  the  said  nrrit  mentioned, 
in  my  bailiwick,  I  have  caused  to  be  made  the  sum  of  £ — ,  in  the 
said  writ  mentioned,  and  have  that  money  before  the  said  justices  in 
the  said  writ  mentioned,  to  render  to  the  said  J.  W.  fcnr  the  value  and 
dampges  in  such  writ  mentionedi  and  this  writ,  as  by  the  said  writ 
I  am  also  commanded* 


^Jjl^jhwbop  »      At  which  day  come  here  the  said  parties,  by  their  aforesaid  attor- 

^™'**"  •■       nies,  and  the  i^t  reverend returns  on  the  said  writ 

of  ccrliwuit  to  him  directed  as  aforesaid,  that  he  having  called  to- 
gether before  him  aU  such  persons  as  in  this  behalf  ought  to  be  called 
together,  eridently  did  find  and  did  certify  that  the  said 


on  the  said day  ef ,  A,  D.  ,  at ,  m 

the  county  of  '  ■  ,  in  the  parish  church  of aforesaid, 

was  rightly  and  duly  joined  in  lawful  matrimony  to  the  said 


and  that  they  the  said  ->  and ,  at  the  time  and  plaoe 

aforesaid,  were  lawfully  mafried  together,  and  were  puhlidy  reputed 
and  taken  to  be  lawful  man  and  wife,  till  the  day  of  the  death  of  the 
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said  ■  ,  and  th6reii|K>n  the  said  —  prays  jodgroenl  of 

apd  upon  the  pr49iniBe8y  but  because  the  justices  here  will  advise 
amongst  themselr^  what  judgment  to  give  in  the  premises,  before 
they  give  judgment  therein,  day  is  therefore  given  to  the  said  parties 

here  until  ,  to  hear  their  iudgment  thereupon^  because  ^at 

the  said  justices  here  are  not  yet  advised  therein,  &c. 

At  which  day  con|e  here  as  well  the  said as  the  said  Continnaiicea 

,  by  their  aforesaid  attornies,  and  because  the  said  jusUces  "**'  judgment. 


here  have  not  yet  advised  among  themselves  what  judgment  to  give 
in  the  premises,  day  is  therefore  given  to  tl|e  parties  aforesaid  here, 

until ,  to  hear  their  judgment  thereupon,  because  that  the 

said  justices  here  are  pot  yet  thereon  advised,  &c.  At  which  day 
come  here  the  parties  aforesaid,  by  their  attornies  aforesaid,  aud 
thereupon  the  premises  aforesaid  being  seen  and  inspected  bythp 
said  justices  here,  and  by  them  fully  understood,  and  mature  delibe^ 
ration  bein^  thereupon  had.  It  is  considered  by  ^^e  court  here  that 

the  said  — do  recover  her  seisin  against  the  said ,  of 

of  the  aforesaid  third  part  of  the  -: r —  aforesaid,  with  the  ap- 
purtenances, to  hold  the  same  to  her  in  severalty,  by  metes  and 
bounds,  &c.  and  the  said  — • —  -  is  in  mercy,  &c.;  and  thereupon  . 
the  said : says,  that  the  said j'her  said  late  hus- 
band, died  seised  of  the  aforesaid  tenements,  with  the  appurte- 
nances, and  prays  the  writ  of  our  lord  the  now  king  to  be  directed 
to  the  sheriff  of  the  said  county  of  — — — ,  as  well  to  cause  her  to 
have  fuU  seisin  of  the  aforesaid  third  part,  with  tiie  appurtenances, 
as  to  inquire  of  damages,  S^q.  ^d  it  is  granted  unto  her,  &o.  where-  Award  of  execa- 

upon  the  sheriff  of is  commanded  that  he  cause  the  said  tion,  &c. 

—  to  have  her  full  seisin  of  her  aforesaid  third  part  of  the  . 

tenements  aforesaid,  with  the  appurtenances,  without  delay,  to  hold 
to  her  in  severalty,  by  metes  and  bounds,  &c.  and  in  what  manner  he 
shall  have  executed  that  writ,  he  make  l^nowp  to  our  lord  the  king's 

lastices  here  on  ;    the  sheriff  is  also  commanded,  that 

py  the  oath  pf  honest  and   lawful  men  of  his  county,  he  diligently 

inquire  if  the  said died   seised  of  the  said  tenements,  with 

the  appurtenances,  in  fee  simple  or  in  fee  tail,  and  if,  on  such  in- 
quiry, he  shall  so  find,  theh  that  he,  by  their  oath,  inquire  how 
much  the  said  tenements,  with  the  appurtisnances,  are  worth  by  the 
year,  in  all  issues  beyond  reprisals,  according  to  the  true  value  of 
the  same,  and  how  much  time  is  elapsed  from  the  time  of  the  death 

of  the   said ,  and  also  what  damages  the  said  J.  W.  hath 

•soatained,  as  well  on  occasion  of  the  detaining  of  her  said  dower^  as 
for  her  costs  and  charges  by  her  laid  out  about  her  suit  in  this  be- 
half, and  that  he  make  known  the  inquisition  he  shall  take  thereon 
to  our  said  lord  the  king's  justices,  at  the  term  aforesaid,  under  his 
seal,  and  the  seals  of  those  by  whose  oat|i  he  shall  take  that  inquisi- 
tion, together  with  the  writ  to  him  therefore  fqr  tliat  purpose  di- 
rected, the  same  day  is  given  to  the  said  J.  here,  &c.    At  which  day 

comes  here  the  said ^,  by  her  attorney  aforesaid,  and  tlio 

said  sheriff  hath  not  sent  the  said  writ,  nor  hath  he  done  any  thing 
thereon.    Therefore,  as  before,  the  said  sheriff  is  commanded  that 

he  cause  the  said •  to  have  her  full  seisin,  <^c.  to  hold,  &c. 

und  in  what  manner,  &c,  he  make  known,  &c.  from  the 

day  of ,  in  — — ,  and  that  by  the  oath  of,  &c.  he  dili- 
gently inquire,  in  form  aforesaid,  and  that  he  make  known  the  inqui- 
sition he  shall  take  thereon  here  at  the  term  aforesaid,  under  hia 
^al|  &c.  together  with,  <&c.  the  sumc  day  is  given  to  the  said  J, 
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here,  &c.  to  hare  her  fall  seisin  of  the  aforesaid  third  part,  with  tbe 
appartenances,  withont  delay,  to  hold  to  her  in  severalty,  hy  metes 
and  bounds,  and   in  what  manner  yon  shall   have  executed  this  oar 

•writ,  do  yon  make  known  to  our  justices  at  Westminster,  on  . 

We  also  command  yon,  that  by  the  oath  of  honest  and  lawful  men 

of   your  county,   you   diligently  inquire  if  the   said died 

seised  of  the  said  tenements,  with  the  appurtenances,  in  fee  simple 
or  in  fee  tail,  and  if  on  that  inquiry  you  shall  so  find,  then  that  you 
hy  their  oath,  inquire  how  much  the  said  tenements,  with  the  appur- 
tenances, are  worth  bj*  the  year,  in  all  issues  beyond  reprisals,  ac- 
cording to  the  true  value  of  the  same,  and  how  much  time  is  elapsed 
from  the  time  of  the  death  of  the  said ,  and  also  what  da- 
mages the  said  J.  W.  hath  sustained,  as  well  on  occasion  of  the  de- 
taining of  her  said  dower,  as  for  her  costs  and  charges  by  her  laid 
out  about  her  suit  in  this  behalf,  and  that  yon  make  known  the  in- 
quisition yon  shall  make  thereon  to  onr  justices  at  Westminster,  at 
the  term  aforesaid,  under  your  own  seal,  and  the  seals  of  those  by 
whose  oath  yon  shall  make  that  inquiry,  and   this  writ.    .Witness, 

Sir -,    knight,  at  Westminster,  the day 

of ,  in  the year  of  our  reign. 

DUPLICITY.    See  title  Duplicity  in  PLEAi>iNG.    Abo  title 
Pleas  and  Pleading. 

EJECTMENT.     Of  the  Jction  of  Ejectment. 
What  it  is*  A  mode  of  tiying  a  title  to  corporeal,  and  also  to  certain  in- 

coiporeal  estates,  of  which  possession  can  be  given  in  pursuance 
of  a  legal  judgment. 

This  head  admits  of  being  treated  under  the  followu^g  sections  and 

sub'sectionsp  viz, 

I.  Of  the  action  of  ejectment,  generally. 
II.  Considerations  previously  to  commencing    proceedings,  ne- 
cessary on  the  part  of  the  lessor  of  the  plaintiff^  or  real 
claimant. 

III.  Of  the  declaration  in  ejectment. 

(a)  Parties  thereto. 

(b)  Notice. 

(c)  Service. 

(d)  Amendment^  &c. 

IV.  Of  tbe  motion  for  judgoient  against  the  casual  ejector.  Trial 

Verdict. 
V.  Of  the  proceedings  after  verdict. 
VI.  Of  the  defence.    Appearance. 

VII.  Of  the  proceedings  by  ejectment  on  other  than  ordinary 
occasions. 

(a)  Re-entry  under  stat.  4  G.  II.  c.  28. 

(b)  Vacant  possession. 

(c)  Mortgagee.    . 

VIII.  Of  consolidation  of  several  ejectments.  Costs,  fiail  in  error. 
IX.  Practical  Directions  on  the  part  of  the  plaintiff,  general] j. 

K.B. 
X.  The  like,  where  the  defendant  does  not  appear  to  confess 
lease^  entry,  and  ouster. 
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XL  Hie  like  on  other  than  ordinary  occasions. 

(a)  Re-entry  under  stat.  4  G.  II.  c.  £8. 

(b)  Mor^agee. 

(c)  Vacant  possession^  &c« 

XIL  Practical  Directions  on  the  part  of  the  defendant^  generally, 

K.  B. 
XIII.  The  like,  on  the  part  of  the  defendant,  on  other  than  ordmary 
occasions. 

(a)  Re-entry  under  stat.  4  G.  II.  c.  ^8.    ' 

(b)  Mortgagor. 

XIV.  Practical  Directions  on  the  part  of  the  plaintiff,  generally, 

C.  P. 
XV.  The  like  on  the  part  of  the  defendant,  C.  P. 
XVL  Pornns. 

I,  Of  the  Action  of  Ejectment,  generally. 

« 

This  action  may  be  commenced  in  an  inferior  court,  but  eer- 
iiorari  lies  to  remove  the  cause  from  an  inferior  jurisdiction  into 
K.  B.,  and  it  iieed  not  be  removed  by  Itabeas  corpus  cum  causa. 
Goodfight,  d.  Sadler  v.  Dring,  2D.lf  R.  407.  1  B.  ^  C.  255. 
S.C. 

It  would  be  to  little  purpose  in  this  place  to  inquire  how  far 
necessity  or  expediency  gave  rise  to  this  proceeding  ;  or  wherefore 
it  has  obtained  that  universal  preference  and  approbation  which  it 
most  unquestionably  possesses. 

It  owes  its  present  form  to  RoUe,  L.  C.J.  who,  in  the  time  of  Origin  of  the 
the  Commonwealth,  a  period  distinguished  by  a  sound  and  radical  present  form  of 
reformation  in  the  practical  administration  of  the  law,  became  P''^^  °^' 
chiefly  instrumental  in  the  adoption,  or  rather  refonnation,  of  a 
practice,  by  which  questions  of  title  respecting  estates  might  be 
divested  of  tlie  intricacies,  delays,  and  expences  then,  and  long 
before,  incidental  to  the  prosecution  of  the  ancient  remedies  for 
the  recovery  of  possessions  wrongfully  withheld,  and  some  of  which 
had  also  become  incidental  even  to  the  then  modem  proceedhig  by 
ejectment. 

Most  of  the  purposes  originally  proposed  to  be  attained  by  for-  How  far  <»ject- 
mer  remedies,  in  case  of  disputed  titles,  are  neatly  attained  by  "^entaBubrtitnte 
this  substitution  for  them  ;  the  question  of  title  is  now  submitted  dies, 
to  the  consideration  of  the  jury,  unclogged  and  unobscured  with 
technical  and  inconvenient,  if  not  ruinous  nicety ;  or  it  is  referred 
to  the  decision  of  the  court  upon  facts  independently  of,  and  un* 
connected  with  the  .verbal  subtleties  of  ancient  pleading.     Facts 
are  to  be  met  by  facts,  and  right  by  right. 

But  whatever  opinion  may  be  formed  upon  the  origin  or  object  Howerer  cxcep« 
of  this  proceeding;  however,  in  speculating  upon  the  administra-  fjjj^^'^ifhilig^en 
tion  of  justice,  it  may  be  presumed  that  something  better,  some-  rise  to  a  practical 
thing  less  absurd,  might  have  been  suggested ;  yet  it  must  be  ad-  code  for  the  trial 
niitted,  that  upon  the  proceeding  by  ejectment,  with  all  its  faults,  J^^^^J."^*^  ^^" 
has  been  grafted  a  practical  code  for  this  recovery  and  defence  of 
possessions :  and  that  what  hath  been^  in  effect,  said  of  the  com- 
mop  insurance  policy,  may  be  well  applied  to  the  proceeding  by 
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proceeding;  the 
aecUration. 


The  notice  rab« 
joiiiecU 
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ejectment;  namely,  that  out  of  very  exceptionable  materials^  a 
series  of  principles  have  been  deduced,  by  an  attention  to  which, 
we  are  enabled  i  priori  to  determine  the  right  of  a  party  claiming 
or  withholding  a  possession.  It  might  be  preslimed,  that  an 
authority  competent  to  create  or  to  sanction  fiction  for  attaining  an 
useful  end,  might  have  attained  the  same  end  by  a  series  of  truths 
instead  of  falsehoods.  Althotigh  inquiry  directed  to  this  particuhr 
question,  might  amuse  and  instruct^  our  practical  knowledge  would 
be  assisted  little  farther  than  by  such  mquiry  suppling  us  with 
readier  means  of  comprehension  of  the  grounds  and  reasons  of  the 
mysterious  and  fictitious  contrivances  which  effectually  disguise  the 
action  of  ejectment  from  superficial  observers.  To  such  persons 
this  action  may  suggest  nothmg  but  absurdity,  feeble  incongruity, 
and  nonsense.  But  insight  into  the  natiure  of  this  action,  aiid 
indeed  into  the  grounds  and  principles  of  all  legal  fiction,  may 
satisfy  an  unprejudiced  inquirer,  that  in  the  prosecution  and  claim 
of  civil  rights,  the  essential  purposes  of  jurisprudence  will  be  bet- 
ter and  more  effectually  obtained  by  the  adoption  of  some  general 
form,  which,  however  faulty  in  each  particular  case^  shall  be  gene- 
rally applicalile  to  most  cases ;  rather  than  by  a  formal  statement 
of  every  case  according  to  its  own  particular  circumstances. 

I  shall  endeavour  to  familiarize  this  proceeding. 

In  order  to  obtain  his  rightful  inheritance,  wrongfully  withheld  by 
one  having  no  title,  except  possession,  the  claimant  must  not  even 
use  his  own  name  as  plaintiff.  In  the  form  adopted  as  the  com- 
mencement of  the  action,  a  palpable  .fiction  must  be  alleged; 
namely,  that  he  granted  or  leased  a  term  of  years  to  a  person  of 
whom  (as  his  tenant)  the  claimant  was  ignorant 4intil  the  instrument 
of  his  legal  claim  informs  him  that  to  such  a  person  he  did  actually 
grant  such  lease  ;  it  must  also  be  alleged  that  such  person  did,  by 
virtue  of  such  lease,  enter  upon  the  very  land  so  claimed ;  that 
another  person,  equally  unknown  to  the  claimant,  ousted.  Or,  with 
force,  removed  the  lessee  firom  the  premises  so  enjoyed  by  him 
by  virtue  of  the  lease.  For  this  wrong  done  by  <Aif  imaginary  per- 
son to  this  imaginary  person,  this  last  institutes  his  action  of  eject- 
ment ;  and  the  declaration,  or  first  proceeding,  states  the  foregoing 
as  the  facts  of  the  case.  On  the  face  of  the  same  instrument  of 
legal  process,  the  imaginary  person  who  ousted  him  to  whom  the 
lease  was  granted,  is  made  to  intimate  to  the  real  tenant  in  posses- 
sion of  the  lands,  whose  name  now  first  appears,  that  he  who  has 
ousted,  understands  him  who  is  the  tenant,  to  be  in  such  actaal 
possession,  and  also  informs  the  tenant  that  the  ousterer  is  sued  for 
the  wrong  he  has  done,  aud  he  gives  the  tenant  to  understand,  in 
writing,  that  the  ousterer  has  neither  title  or  claim  to  the.  farm. or 
premises,  and  therefore  advises  the  tenant  duly  to  appear  in  court, 
and  defend  bis  own  title ;  and  which  if  he  do  not,  judgment  will 
be  pronounced  against  him ;  and  that  he  who  is  ao  in  possessioa 
will  be  turned  out. 

By  the  process  or  declaration,  as  it  is  called,  or  notice  sui^oined 
thereto,  a  time  is  limited  for  the  tenant  in  possession  to  avail  him- 
self of  this  intimation,  and  to  adopt  the  measure  of  precaution 
rtcomnieuded  to  him  by  his  loving  ffriend  as  he  usually  designates 
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himself;  namely^  to  appear  himself  and  defend  bis  title;  he  does 

appear  therefore,  if  he  have  title  or  means  to  resist  the  claim  set 

up ;  he  appears  in  court  by  some  attorney,  as  advised  by  his  loving 

friend,  and  prays  of  the  court  to  be  made  defendant  in  the  place  of  the 

person  who  gave  him  this  friendly  admonition.  This  being  a  favour.  The  oonent 

granted  by  the  court,  is  not  to  be  obtained  without  submitting,  as. 

it  is  called,  to  certain  terms,  namely,  the  confessing  that  to  be  true 

which  no  confession  can  make  true,  that  is  to  say,  &at  such  a  lease 

was  made ;  that  such  entry  was  also  made,  and  that  such  aA  ouster 

or  forcible  expulsion  was  committed  as  is  specified  in  the  process  or 

declaration  to  have  been  made.    He  assents  to  all  these  facts,  and 

his  assent  being  recorded  by  the  court,  the  tenant  or  opposing 

claimant,  is  alfowed  to  defend  himself  against  the  claim  set  up  by 

bis  opponent.    This  assent  being  recorded  becomes  also  the  subject 

of  a  rule  or  order  of  the  court,  called  the  consetit  rule  *. 

A  remarkable  inconsistency  appeared  until  lately  between  what  Yet,  nntil  lately 
IS  admitted  to  be  true  on  the  face  of  this  rule,  and  what  the  lessor  J^^J^*^"  ^  ^ 
of  the  plaintiff  must  afterwards  prove ;  for  it  was  e83ential  that  he  proved. 
prove,  in  terms,  that  possession  by  the  defendant^  which,  by  his 
confessing  ouster,  he  admits.  Goodright, d»  Balch  v.  Rich,  TT.R. 
327. 

But  this  case  is  now  by  R,  M.  1  G.  IV.  rendered  a  dead  letter,  • 
for  that  rule  after  reciting  that  by  the  common  consent  rule  in  ac- 
tions of  ejectment  the  defendant  is  required  to  confess  lease,  entry, 
and  ouster,  and  insist  upon  bis  title  only ;  and  that  in  many  in- 
stanced of  late  years  defendants  in  ejectments  had  put  the  plaintiff 
after  the  title  lessor  of  the  plaintiff  had  been  established,  to  give 
evidence  tl^at  such  defendants  were  in^  possession  at  the  time  the 
ejectment  was  brought  of  the  prembes  mentioned  in  the  ejectment, 
and  for  want  of  such  proof  had  caused  such  plaintiffs  to  be  non- 
euited  ;  and  that  such  practice  was  contrary  to  the  true  intent  and 
meaning  -of  such  consent  rule,  and  of  the  provisions  therein  con- 
tained, /or  the  defendants  insisting  upon  his  title  only,  orders,  that 
from  thenceforth  in  every  action  of  ejectment  the  defendant  shall 
specify  in  the  consent  rule  for  what  premises  he  intends  to  defend, 
and  consent  in  such  rule  to  confess  upon  the  trial  that  the  de- 
fendant, if  he  defend  as  tenant  (or  in  case  he  defend  as  landlord, 
that  his  tenant)  was  at  the  time  of  the  service  of  the  declaration 
in  the  possession  of  such  premises ;  and  that  if  upon  the  trial  the 
defendant  shall  not  confess  such  possession,  as  well  as  lease,  entry, 
and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  pro-  _  / 
secute  his  suit  against  the  said  defendant,  then  no  costs  shall  be 
allowed  for  not  further  prosecuting  the  same,  but  the  said  de- 
fendant shall  pay  costs  to  the  plaintiff,  in  that  case  to  be  tased« 


•A. 


*  Bot  where  one  tenant  in  com- 
moQ  brings. ejectment  agiunst  another, 
%rlio  procuran  himself  to  be  made  de- 
fendant instead  of  the  tenant  in  pos- 
session, the  course  is  for  snch  tenant  in 
comtnoo,  proposing  himself  to  be  so 
made  defendant,  to  apply  to  the  court 
upoo  an  affidavit  of  the  f^cts,  for  a 
xule  to  shew  caiue  vrby  be  may  not  ap<« 


pear  and  defend  in  place  of  the  tenant, 
and  confess  with  lease  and  entry  but 
not  ouster;  and  this  rule  beinjg  of 
course  made  absolute,  the  ptaintifrtlius 
being  put  to  prove  ouster,  cannot,  iin* 
less  he  be  able  to  do  so,  saU'ly  procerd 
\o  trial,  but  is  left  to  his  bill  in  equity, 
in  the  oatujre  of  a  writ  of  partition. 


A 
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Wliere  the  real 
teDuit  need  not 
appear. 


A  comprehension 
of  the  natare  of 
this  action  ac- 
quired Uite  in  the 
clerkship. 

Further  explana* 
tion  as  to  the  par- 
ties appearing  on 
the  declaration. 


In  what  cases 
and  what  of  the 
above  statement 
fictittouft  ornott 


EJECTMENT;  I.  Of  the  Action  i^ Ejectment,  gemrallif. 

It  is  thus  foond  that  by  a  process  very  circuitous  io  expression, 
and  so  far  abouodiog  in  mere  ioveotioD,  the  real  party  may  be  brought 
before  the  court,  and  his  claim  and  also  that  of  the  person  who  b 
.stated  to  have  originally  made  the  lease  to  the  plaintiff  in  the  cause, 
are  tiius  or  collaterally  submitted  to  a  jury,  under  the  following 
title  of  the  cause,  viz.  Doe  (an  imaginary  person)  on  the  demise  of 

the  real  claimant  against  the  now  defendant ;  the  person 

withholding  the  rightful  possession,  or  presumed  rightful  possession. 
The  other  imaginary  person,  who  it  was  stated,  committed  the 
grievance  or  ouster,  it  will  be  observed,  has  disappeared,  and  a 
real  counter-claimant  takes  his  pifice.  It  may  be  right  here  to  ob- 
serve, to  prevent  farther  confusion,  that  the  actual  tenant  need  not, 
of  necessity,  be  the  defendant,  but  that  any  one  who  will  oppose 
the  plaintiff*s  title  under  the  demise,  which  he  sets  up  to  have  been 
made  to  him,  will  be  allowed  to  be  made  defendant,  provided  he 
join  in  the  consent  rule  above  stated. 

One  of  the  las^ acquirements  of  the  student,  is,  I  believe,  a  due 
comprehension  of  the  theory  of  the  actioiiiiof  ejectment,  and  though 
the  forms  may  be  explained  and  an  account  rendered  of  their  use 
and  origin,  farther  explanation  may  be  necessary  for  their  easier 
comprehension. 

It  will  appear  that  four  partis  are  mentioned  in  this  proceeding, 
in  its  commencement,  viz.  1.  The  plaintiff  usually,  and  more  so- 
berly, called  John  Doe,  or  JohnFenn,  but  in  some  cases  called 
Peaceable ;  in  some  Negative;  in  some  Fairdaim ;  in  some  Good- 
right;  in  some  Holdfast;  in  some  Goodtitle;  according  to  the 
playfulness  or  fancy  of  the  practitioner  i  but  by  the  rule  of  16j4, 
the  lessee  must  not  be  an  attorney.  This  plaintiff,  therefore,  has 
no  real  existence  *.  2.  The  lessor  of  the  plaintiff ;  this  is  the  party 
who  really  sues.  3.  The  casual  ejector,  or  person  declared  against 
as  having  done  the  wrong  of  which  complaint  is  made,  but  who 
soon  gives  place,  and  disappears  from  the  conflict.  1«  The  casual 
ejector,  usually  named  Richard  Roe  or  Richard  Feun,  is  recog- 
nized under  the  names  of  Troublesome^  Letgo,  Thurstout,  Bad- 
title;  just  as  their  opponents  derived  name  from  the  fancy  of  the 
practitioner.  4.  The  tenant  or  person  really  disputing  the  title 
entering  into  the  consent  rule,  and  thus  becoming  the  defendant  in 
his  stead. 

llie  above  statement  little  differing  from  that  3  Comm,  SOI. 
will,  1  believe,  be  found  consistent  with  the  practical  course  of  die 
proceeding,  where  a  visible  tenant  is  in  possession  of  the  premises 
claimed ;  but  it  may  happen  that  no  tenant  may  be  in  actual  pos- 
aesnon  of  the  land,  in  which  case  many  of  those  facts  which  are 
above  only  presumed  to  have  occurred,  must  have  had  actual  ei- 
istence ;  the  lease  or  demise  for  a  certain  term  must  be  duly  sealed 
and  made,  and  that  too  upon  the  disputed  land,  by  the  lessor  of 
the  plaintiff  to  some  real  or  nominal  plaintiff;  and  thus  an  actual 
entry  is  made;  actual  ouster  must  also  be  committed  by  some 
person,  who  thus  becomes  defetidant. 


*  Regardless  of  the  express  repre- 
liension  of  the  court;  Anon.  6  Mod, 
153;  which  reprehension  is  also  cited 
and  repeated  in  3  Ccmv.  206.    It  being 


said  that  the  plaintiff  thould  ht  fone 
real  person,  in  order  to  enable  a  de- 
fendant tQ  recover  his  costs. 
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It  18  more  tban  a  century  and  an  half  akice  the  djspensatioa  from  Wbere  the  fore- 
the  necessity  of  those  more  formal  proceedings  is  traceable  in  prac-  nicnticmed  ^'^^•' 
tice>  even  in  cases  where  there  was  an  actual  tenant :  but  as  the  ^|^^^      ^ 
action  itself  is  a  mere  tiction,  so  is  the  practice  with  relation  to 
the  action,  and  so  is  the  whole  of  its  modifications. 

it  is  indeed  rather  querulously  stated  by  a  very  learned  author,  Qu4tre,  as  to  an- 
who  has  treated  this  particular  action,  "  that  it  is  still  in  a  fluctu-  ^^^^^^f  ^ 
ating  state,  yet  for  bis  own  part  he  cannot  avoid  observing^  that  in  action. 
the.  general  practice,  of  the  law  the  lasting  advantages' resulting 
from  stability,  seem  to  be  unknown  ;  advantages  which  must  over*- 
bahince   the  slow  improvement  of  gradual  correction ;''   but  *in 
practice,  bs  settled  so.  for,  at  the  present  period,  I  believe  little 
difficulty  exists  on  the  ground  of  uncertainty;  yet  at  die  time  of 
the  first  publication  of  **  The  history  of  die  Legal  Remedy  by 
Ejectment,''  it  might,  and  no  doubt  did,  exist. 

The  prosecution  of  real  actions  has,  in  a  very  great  measure,  CoDclnsionofthe 
been  superseded  by  the  almost  universal  adoption  of  the  remedy  ||^^||^^  ^^' 
by  ejectment.  The  grave  consistency  which  pervades  its  practice 
may  provoke  whilst  it  excuses  a  smile ;  but  when  the  great  advan- 
tages that  have  resulted  from  the  adoption  of  the  fiction,  how- 
ever apparehtly  absurd  in  itself  it  is,  are  contemplated,  the  legal 
ingenuity  which  framed,  and  the  laudable  pertinacity  which  retains 
it^  can  scarcely  enough  be  commended. 

Of  this  remedy  Lord  Mansfield,  Ld.  C.  J.  declared  that  he  had 
it  at  bis  heart  to  have  the  practice  clearly  settled  upon  large  and 
liberal  grounds,  for  that  public  utility  had  adopted  it  in  lieu  of 
almost  all  real  actions,  which  were  embarrassed  and  entangled 
with  a  thousand  niceties. 

The  same  noble  lord,  in  describing  the  action  of  ejectment,  re- 
marked, that  '^  in  form  an  ejectment  is  a  trial  between  two  to  dis- 
possess a  third  by  a  sham  suit  and  judgment,"  and  that  *^  the 
artifice  would  be  criminal,  unless  the  court  converted  it  into  a  fair 
trial  with  the  proper  party."    S  Burr.  \9Q4. 

II.  Considerations  previously  to  commencing  Pro- 
ceedings, ON  THE  Part  of  the  Lessor  or  the  Plain- 
tiff, OR  Person  entitled. 

The  first  quesdon  that  presents  itself  to  the  consideration  of  the  First  oonstdera* 
practitioner  is,  whether  his  client  be  or  not  competent  to  prose-  tion  on  the  part 
cute  it  by  meins  of  ejectmcDt.  SU^.Srhetr 

Any  person  in  whom  the  legal  ude  is,  must  prevail  in  ejectment,  the  client  be  com« 
Da  Costa  v.  Wharton,  8  T.  R.  «.  petent  to  bring 

But  a  mere  equitable  title  is  insufficient  to  support  an  ejectment.  w^^y*Dot. 
Doe,  d.  Bowerman  v.  Syboum,  7  T.  R.  2.  e.  g.  one  tenant  in  com- 
mon against  another.    See  note^  page  444,  ante. 

It  may  be  suffident  for  all  practical  purposes  to  state  that  the 
remedy  being  possessory  is  only  competent  where  the  lessor  of  the 
plaintifif  may  enter.  Taylor,  ex  dimiss.  Atkyns,  Esq.  v.  Horde,  Esq. 
1  Burr.  60.  1  i9«  therefore  it  is  always  necessary  for  the  plaintiff 
to  shew  that  bis  lessor  had  a  right  to  enter  by  preying  a  possession 
iwithin  twenty  years,  or  accounting  for  the  want  of  it.  Ibid.  As 
to  this  point,  or  as  to  the  lessor  of  the  plaintiff,  see  poit. 
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It  18  next  expedient  to  consider  what  if  any  acts  shonid  be  done 
by  or  on  the  part  of  the  claimant  precedent  to  the  commencement 
of  the  action.  As^  whether  it  may  be  necessary  to  demand  posses- 
sion ;  or  rent.  As  to  what  previous  demand  of  possession  wti 
deemed  sufficient,  within  the  statute  1  G.  IV.  c  87.  it  has  been 
lately  determined,  that  where  landlord  enters  into  an  s^reement 
wiih  a  tenant  on  a  day  specified  (1815),  to  grant  him  a  lease  of 
certain  premises  for  a  term  also  specified^  expiring  in  1822,  the 
agreement  to  take  effect  from  a  day  previous  in  1814,  from  wkich 
day  tenant  had  been  in  possession,  yielding  2s,  6d.  yearly,  and  in 
case  he  held  over  after  the  term,  the  tenant  was  to  pay  40f.  per 
diem  for  every  day  he  retained  possession ;  the  lease  never  being 
granted,  and  at  the  expiration  of  the  term  tenant  held  over  after 
having  been  served  with  a  nine  months'  notice  to  quit  at  the 
end  of  the  year  for  which  he  held,  which  should  first  happen  after 
the  expiration  of  half  a  year  from  the  date  of  the  notice ;  he  being 
then  served  with  a  written  demand  of  possession,  mnd  the  sune 
paper  notifying  to  him,  that  if  he  did  not  yield  quiet  possession  an 
ejectment  woiUd.be  brought,  It  was  held,  1st.  That  the  tenant  was 
not  to  be  treated  as  a  tenant  from  year  to  year ;  and  2d.  That  the 
demand  of  possession  was  sufficient  notice  within  1  G.  IV.  c.  87. 
so  as  to  entitle  the  plaintiff  to  the  benefit  of  the  undertaidng,  and 
security  required  by   that  statute.      Doe,  d*  Anglesey  v.  Roe, 

And  where  demand  of  possession  was  held  unnecessary,  it  ap- 
pearing that  by  marriage  settlement  husband  had  tbe  wife's  estate 
for  life,  with  power  to  grant  leases  for  21  years,  but  no  longer,  lo 
breach  of  the  power  he  granted  a  lease  to  A.  for  ninety-nine  years, 
determinable  upon  lives,  wife  survives  him  and  conveyed  the  fee 
to  B.,  and  in  the  conveyance  is  recited  the  lease  to  A.  who  is  re- 
cc^i^ed  as  then  being  tenant  in  possession  of  the  estate  at  tbe 
yearly  rent  reserved,  B.  brings  ejectn^ent  against  the  assignees  of 
the  lease,  it  was  held,  that  the  lease  being  void,  and  the  recital  being 
only  matter  of  description  no  demand  of  possession  was  necessarj 
to  sustain  the  action.     Doe,  d.  Biggs  v.  White,  2  D.  ^  JK.  7i6. 

And  where  demand  of  rent  appeared  to  be  otherwise  necessaiy 
precedent  to  the  bringing  ejectment,  it  was  ruled  that  such  dematxl 
of  rent  from  lessor  to  lessee,  though  made  of  a  strabgeri  if  made 
upon  the  land,  is  a  sufficient  demand,  and  need  not  be  general  to 
sustain  ejectment  for  a  forfeiture  for  non-payment  of  rent,  beiug 
lawfully  demanded.    Doe,  d.  Brook  v.  Brydges,  Id.  29* 

i^nother  question  presenting  itself  is,  whether  the  propeit; 
claimed  be  recoverable  in  this,  action. 

To  mention  the  different  descriptions  of  property  so  recoverable, 
would  extend  this  title  very  far  beyond  practical  utility.  It  nuy  be 
sufficient  to  state  that  ejectment  may  be  brought  for  whatever  es- 
tate can  be  entered  upon,  and  which  is  therefore  capable  of  being 
delivered  in  execution.  2  Bac.  Abr.  417.  and  generally  for  what- 
ever estate  a  demise  may  be  made.  Thus  a  boilery  of  salt,  iLtc 
1 14.  a  coal-mine,  Comyn  v.  Kioeto,  Cro.  Jac.  150.  cited  1  Dwg* 
305.  pro  prima  tonsura,  or  first  grass  that  grows*  on  tbe  land 
every  year.    Ward  v.  Petifer,  Cro.  Car*  262.     So  also  pro  her- 

bagipf  or  the  herbage  of  the  soil.    Hard*  30U  303,    $o  also  f^ 
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pastura  centum  ovium;  so  much  land  as  will  feed  100  sheep; 
aowever  doubtful  this  might  have  been  from  the  case  in  Hard,  58. 
several  later  decisions  warrant  the  position.  See  Burt  v.  Moore, 
6T.R.S99*  where  it  was  decided  that  a  demise  of  the  milk  of 
twenty-two  cows,  to  be  provided  by  the  lessor,  and  to  be  fed  at 
his  expence,  on  certain  closes  belonging  to  the  lessor ;  he  covenant- 
ing that  the  lessee  might  turn  out  a  n^are,  and  that  no  other  cattle  , 
should  be  fed  there,  enabled  the  lessee  to  distrain  other  cattle  of 
the  lessor  doing  damage  there ;  for  that  by  such  demise  the  sepa* 
rate  herbage  and  feeding  of  those  closes  passed  to  him,  die  lessee^ 
Tlie  inference  need  hardly  be  drawn  that  a  demise  of  the  pasturage 
necessarily  carries  with  it  a  demise  of  the  land  supplying  that  pas- 
tarage,  and  that  ejectment  may  well  lie  therefore  against  any  un- 
entitled holder. 

So  also  pro  rectoria,  a  rectory,  Latch,  62,  and  pro  capella,  a 
chapel,  under  the  name  of  a  messuage,  2  Bac,  Abr,  418. 

Although  it  may  appear  that  ejectment  will  lie  for  whatever  may 

'  be  demised,  yet  it  will  be  seen  in  the  instance  of  a  rectory,  that  it 

will  also  lie  for  the  possession  of  every  estate  not  demisable ;  for 

instance,  in  the  King  v.  the  Bishop  of  London,  1  Wils.  14*  it  was 

said  that  ejectment  lies  for  a  prebendal  stall. 

By  Stat.  32  H.  VIII.  c.  7.  it  lies  for  tithes  in  the  hands  of  a  lay 
impropriator.  That  statute  enacts,  that  every  lay  person  having 
any  estate  of  inheritance,  freehold,  right,  term,  or  interest  in 
tithes,  and  being  thereof  disseised,  ousted,  wronged,  or  otherwise 
kept  from  the  same,  shall  have  his  remedy  in  the  courts  of  law  for 
them  in  like  manner  as  for  lands. 

Bat  then  it  must  be  considered  that  an  ejectment  lies  only  for 
tithes  in  kind,  and  not  for  a  modus.     Ibid, 

As  on  elegit,  the  sheriff  only  delivers  legal  possession  of  the 
lands.  To  ootain  actual  possession  the  plaintiff  must  proceed  by 
eiectnient.  Per  Lord  Hardwicke,  in  Lowthall  v,  Tomkins,  2  Eq* 
Cm,  Abr,  .and  the  same  point  recognized  in  Taylor  t;.  Cole^ 
3  r.  U.  292.  «95. 

It  might  be  useful  to  mention  some  of  the  cases  where  it  was 
held  ejectment  could  not  be  muntained,  but  it  will  perhaps  be 
enough  to  state,  as  a  general  principle  in  this  place,  that  where  es- 
tate is  in  its  nattu-e  incorporeal,  or  exists  merely  in  grant,  eject- 
neDt  will  not  lie.  Things  qua  neque  tangi  nee  wderi  possunt* 
Co.  Lit.  9«  o.    Things  sensible  neither  to  touch  nor  sight. 

Sach  thuigs  may,  however,  be  attached  to  corporeal  things,  and 
then  ejectment  will  lie ;  as  for  common  appurtenant  or  appendant 
to  certain  lands,  for  in  this  case  possession,  as  was  said  by  the 
court,  may  be  given  by  giving  possession  of  the  lands  to  which  it  is 
so  appendant  or  appurtenant.  Newman  v.  Holdmyfast  and 
Others,   i5/r.54. 

But  for  a  rent.  Cro  Jac,  146.  nor  de  pannagio^  or  the  feedage 
of  swine  on  mast,  ejectment  will  not  he,  for  it  is  only  a  privi- 
lege to  take  the  mast.  Pemble  v,  Sterne,  1  Sidi  4l6;  the 
reason  i»  assigned  in  the  report  of  the  same  case,  I  Lev,  212. 

Having  examined  thus   far,   the    proceedings  might  be  com-  Notice  to  qnit. 
menced   forthwith;  but  there  is  another  preliminary  consideration 
which  in  many  cases  is  necessary  to  be  had ;  this  is  the  notice  to  be 
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given  to  the  person  withholding  the  rightAil  poasession,  to  quit,  and 
where  this  is  necessary,  and  where  it  is  not,  might  be  next 
treated. 

Upon  this  head,  so  much  falling  within  the  course  of  daily  prac- 
tice, it  might  be  useful  to  be  rather  full ;  but  it  is  more  consistent 
with  the  plan  of  this  work  to  treat  it  separately;  more  parti- 
cularly  so  as  it  is  not  necessarily  connected  with  ejectment.  See 
therefore,  title  Noticb  to  Quit. 

But  it  may  be  mentioned  that  the  lessor  of  the  plaintiff  is  not  a 
proper  party  to  release  this  action.  Doe,  d,  Byne  and  Others, 
V.  Brewer  and  Others,  4  M*if  S,  300. 

III.     Of    the    Declaration    in    Ejectment,     Parties 

THERETO,  Notice,  Service,  &c. 

The  first  step  in  the  commencement  of  the  action  of  ejectment 
is  the  preparing  the  declaration. 

An  explanation  of  the  fictitious  frame  of  the  declaration  will 
have  appeared,  page  520,  ante.  It  will  be  evident  that  the  de- 
claration itself  is  founded  on  a  supposed  trespass. 

It  must  be  entitled  of  the  term  preceding  the  delivery ;  and  this, 
although  the  title  on  which  it  may  be  founded,  shall  not  ba?e  ac- 
crued until  the  succeeding  vacation.  See  Tiinstall  v,  Brend,  2  Fent. 
•    174. 

The  venue  is  local ;  that  is  to  say  mus^be  laid  in  the  coimty 
where  the  estate  lies  or  is  situated. 

Great  attention  used  formerly  to  be  given  to  the  duly  describing 
the  premises  for  which  the  ejectment  was  brought,  by  reason  that  the 
sheriiF  might  be  certainly  informed  what  to  deliver  under  the  writ 
of  possession  ;  but  it  is  now  settled  that  the  lessor  of  the  plaintiff 
'  must  shew  die  sheriff  the  premises  of  which,  under  the  writ,  be  u  to 
deliver  possession ;  and  such  lessor  is  to  take  such  possession  (at  his 
peril)  for  if  he  take  more  than  he  has  duly  recovered  the  court  viil, 
,  in  a  summary  way,  set  it  right.  Cottingham  v-  King,  1  Burr,  63(X 
and  Lord  Mansfield,  Ld.C.  J.  said  it  had  been  detern>ined  over  and 

•  over  that  such  exact  and  precise  certainty  is  not  requisite  in  eject* 
ments  as  in  a  precipe.  Connor  r.  West,  5  Burr,  2672.  but  it  most 
not  from  these  cases  be  inferred,  that  some  legal  description  is 
unnecessary. 

It  seems  suflicient,  if  the  premises  be  described  in  words  of  a 
certain  import  and  known  signification,  as  a  boiise  for  m  messuage; 
or  a  chamber  in  the  second  story ;  so  for  part  of  m  house  in  A. 
Sullivaine  v.  Seagrave,  2  Str,  695.  but  an  ejectment  de  coguina, 
a  kitchen  it  is  said  is  naught ;  for,  though  the  word  is  well  enougb 
understood,  yet,  because  between  judgment  and  execution  the 
kitchen  may  be  changed,  the  sheriff  bath  not  certainty  enough  to 
direct  him;  but  a  second  story  may  contain  more  chambers  than 

*  one,  in  which  case  the  sheriff  would  have  as  little  to  direct  him  » 
in  the  case  of  the  kitchen,  and  therefore  the  good  sense  of  the  mies 
in  1  8c  5  Burr,  above  mentioned,  will  be  evident,  and  probably 
even  a  tenement  described  as  a  kitchen  would  be  held  good  at  the 
present  day,  especially  after  verdict. 

Where  one  garden,  one  house,  and  five  acres  of  land,  are  in- 
tended to  be  recovered,  it  is  usual  to  include  them  in  a  greater  nuffl' 
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*  ber,  as  two  messuages,  two  gardens,  and  ten  acres  of  land,  with 
the  appurtenantes,  in  a  certain  parish,  in  a  certain  city  or  town, 
or  in  a  certain  town,  in  a  certain  county. 

The  premises  being  Said  to  be  in  Famham,  and  proved  to  be 
at  Famham  Royal,  is  not  a  fatal  variance,  unless  it  be  shown  that 
theife  are  two  Farnhams.    Doe,  d.  ToUett  v,  Salter,  13  Eastj  9. 

It  is  usual  to  refer  to  the  parcels  specified  in  the  latest  deed,  or 
to  any  other  authentic  description  of  the  premises  which  may  be  in 
the  parties'  possession ;  and  if  he  have  none,  the  practitioner  may 
procure  a  view  to  be  made  of  the  premises  claimed  ;  and  of  what 
they  consist  being  noted,  he  will  be  enabled  sufficiently  to  de<* 
scribe  them,  recollecting  that  **  tenement''  though  a  word  of  large 
import,  may  not  be  used  as  a  word  of  description  in  alleging  or 
describing  the  premises  in  the  declaration. 

Where  water  or  a  water-course  is  to  be  recovered,  it  may  be 
described  as  so  many  acres  of  land  covered  with  water. 

When  lands  are  to  be  recovered  it  is  usual  to  distinguish  their 
quality,  use,  or  agricultural  appropriation ;  as  ten  acres  of  pas- 
lure,  ten  acres  of  meadow,  ten  acres  of  wood,  as  well  as  to  mention 
some  quantity. 

The  next  point  for  consideration  is,  when  and  for  what  period  Statement  of  de- 
the  demise  is  stated  to  have  been  made.  "'"^  "**  ^•"^ 

Although  the  whole  proceeding  be  a  fiction,  yet  the  law  is  tender 
of  consistency  in  its  fictions ;  hence  the  demise  must  be  stated  in 
the  declaration  to  have  been  made  sometime  after  the  claimant's 
title  accrued,  and  the  commencement  of  such  demise  must  be  laid 
before  the  ouster  by  the   defendant.      Goodgaine  v,  Wakefield, 

1  Sirf.  8. 

The  demise  was  laid  by  the  heir  the  day  his  ancestor  died,  and 
held  good,  for  the  ancestor  might  have  died  at  five  in  the  morning ; 

*  the  heir  might  have  entered  at  six,  and  the  demise  or  lease  might 
have  been  made  at  seven.  Roe,  d.  Wrangham  v*  Hersey,  S  WUs. 
274. 

It  is  usual  in  practice  to  state  the  demise  to  have  been  made,  e.g. 
the  2d  January,  to  commence  on  the  1st,  and  that  the  ou9ter  took 
place  the  3d. 

The  term  stated  to  have  been  granted  is  usually  seven  years ; 
but  it  may  happen  that  final  judgment  may  be  deferred  till  a  time 
subsequent  to  the  expn*ation  of  this  term,  and  it  therefore  becomes 
of  consequence  that  where  die  possibility  of  this  fact  can  be  con- 
templated to  specify  a  longer  term,  for  after  judgment  in  eject- 
ment had  been  signed  in  the  year  1763,  in  which  year  the  Court 
of  Chancery  granted  an  injunction  to  stay  execution,  and  nothing 
appeared  to  have  been  done  in  the  cause  since  K.  B.  refused  to 
enlarge  the  term  in  the  declaration  for  the  purpose  of  enabling  a 
descendant  of  the  original  plaintiff  to  sue  out  a  scire  fadat  in  order 

*  to  revive  the  judgment,  and  take  out  a  writ  of  possession  against 
the  heir  at  law  of  the  original  defendant.    Bradney  v.  HasseldeUi 

2  D.  *  B.  227.     iB.i^C.  121.  S.  C. 

The  next  question  that  occurs  in  the  firaming  .the  declaration  Of  the  lewar  of 
is,  as  to  by  whom  the  demise  is  stated  to  be  made,  or  who,  in  ^^  pla«tiff. 
technical  language,  is  to  be  made  the  lessor  of  the  plaintiff.     See 
also  page  520,  ante.    If  the  title  be  in  one  person,  the  declaration 
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linbla  to  be  made  4efeiuiaiil,  and  his  conduct  is  didencck  to  go  to 
tbe  juiy  to  presaone  that  he  is  tenaat  in  possession^  unless  the  hct 
is  rebutted  by  other  evidence,  JDoe,  d.  JTames  v.  Staunton^ 
1  Chii.  JR.  119. 

Judgment  granted  against  the  casual  ejector,  though  the  real 
defendant's  name  was  inserted  at  the  beginning  o£  the  decfauration, 
instead  of  the  casual  ejector,  but  it  seems  better  to  ameiMi.  lAnon. 
Id.  573.  n. 

The  next  formal  point  to  be  mentioned,  is  the  notice  subjoined 
to  the  foQt  of  the  declaration.  It  needs  not  be  in  the  name  of  the 
plaintiff,  but  if  in  the  name  of  the  lessor  of  the  nlaiotiff^  or  even 
any  other  person,  the  court  will  permit  the  rule  for  jodgment 
against  the  casual  ejector  to  be  drawn  up.  Goodtitle,  d.  Duke 
of  Norfolk  f^.  Notitle,  5B.SfJ.  849* 

It  must  be  directed  to  the  tenant  in  possession,  and  where,  in 
the  case  of  several  tenants,  the  name  of  each  was  prefixed  to  die 
notice  served  on  him,  instead  of  all,  it  was  held  that  only  one  nle 
was  necessary  on  motion  for  judgment  against  the  casual  ejector. 
Roe,  d.  Burlton  v.  Roe,  7T.IL  477. 
'  By  statute  1  G.  IV.  c.  86.  s.  1.  when  the  term  or  interest  of 
any  tenant  then  or  thereafter  holding  under  a  leau  or  agreement  in 
writings  any  lands,  tenements,  or  hereditaments,  for  any  munber  or 
term  of  years  certain,  or  from  year  to  year,  shall  have  expired  or 
been  determined  ^ther  by  the  landlord  or  tenant  by  regular  noUce 
to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  under  himi 
shaft  refuse  to  deliver  up  possession  accordingly,  after  lawful  de- 
mand in  writing  made  and  signed  by  the  landlord  or  his  agent,  and 
served  personally  upon,  or  left  at  the  dwelling-bonse  or  uanal 
place  of  abode  of  such  tenant  or  person ;  and  ihe  landlord  shall 
thereupon  proceed  by  action  of  ejectment  for  the  recovery  of  pos- 
session, it  shall  be  lawful  for  him,  at  the  foot  of  the.  declaration  to 
address  a  notice  to  auch  tenant  or  person,  requiring  him  to.appear 
in  the  court  in  which  the  action  shul  have  been  conunenced,  on  the 
Jirst  day  of  the  term  then  next  following ;  or  if  the  action  shall  be 
brought  in  Wales,  or  in  the  counties  puatine  respectively,  then  on 
the  first  day  of  the  next  sesnons  or  aasiies,  or  at  the  pourt  day  or 
other  usual .  period  for  appearance  to  process  then  next  following 
(aa  the  case  may  be),  there  to  be  made  defendant,  and  to  find  such 
bail,  if  ordered  by  the  court,  and  for. such  purpoaes  as.  neoct  spe- 
cified. 

And  upon  the  appearance  of  the  party  at  the  day  preacribfBd,  or 
in  case  of  non-appearance,  on  making  the  usual  affidavit  «f  service 
of  the  declaration  and  notice,  the  landlord  producing  the  lease  or 
agreement,  or  some  counterpart  or  duplicate  dieieo^  and  proving 
the  execution  of  the  same  by  affidavit,  and.upon.affidavitdiat  the 
premises  have  been  actually  eajojed  under  sooli  lease  or  agrennent, 
sind  that  the  inteiest  of  tltt  tenant  has  expired  or  been  determined 
by  regular  notice  to  qtut  (as  the  case  Juay  hfe%  and  duit  .poasesnon 
has  been  lawfully  demanded  in  manner,  anwasaid,  to  move  die  coort 
for  a  rule  for  such  tenant  or  person  to  shew  cause,  within  a  time  to 
be  filed  by  the  court  >oa  a  oonstderadon  of  the  situation  of  the  pre- 
mises, why  such  tenant  or  perscm  in/  possession,  upon  bdog  ad- 
mitted defendant,  beaides  entering  into  the  coounon  rule  and  giving 
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'the  comitioti  tindertakingy  should  not  fedei'take,  lA  case  Is  verdict 

shiall  pass  for  tlie  plaintiff^  to  give  the  plaintiff  «*  judgment  to  be 

'  ehter^  up  against  the  r 6al  defendant,  of  the  term  next  preceding 

'  the  tibfie  of  trial ;  or  if  the  action  shall  be  brought  in  Wales,  or  in 

the  counties  palatine  respectively,  then  of  the  session,  assizes,  or 

'  xrourt-day  (as  the  case' may  be)  at  nvfaich  the  trial  shall  be  had;  and 
'  also  why  he  should  not-  enter  into  a  recognizance  by  himself  and 
two  sufficient  Sureties,  in  a  reasonable  sum,  conditioned  to  pay  the 
costs  and  damages  which  shall  be  recovered  -by  the  plaintiff  in  the 
action';  and  it  shaH  be  lawful  for  the  court,  upon  cause  shewn,  or 
lipoh  affidavit  of  the  service  of  the  rule  in  case  no  cause  shall  be 

'  *  shewn,  to  make  the  same  absolute  in  the  whole  or  in  part,  and  to 
order  such  tenant  or  perabn,  within  a  time  to  be  fixed  upon  a  con- 
sideration of  all  the  circumstances,  to  give  such  undertaking^  aiid 
find  such  bail,  with  such  conditions,  and  in  such  manner  as  shall 
be  specified  in  the  said  rule,  or  such  part  of  the  same  so  made 
absolute;  and  in  case  the  party  shall  neglect  ot  refuse  "so  to  do, 
and  shall*  lay  no  ground  to  induce  the  court  to  enlarge  the  time 
'  for  obeying  the  aame,  then,  upon  affidavit  of  the  service  of  sncli 
order,-  an  absolute  rule  shall  be  made  for  entering  up  judgment  for 
the  phiintiff. 

By  section  3,  in  all  cases  in  which  such  undertaking  shall  have 
been  given,  and  security  found  as  aforesaid,  if  upon  the  trial  a 
verdict  shall  pass  for  the  plaintiff,  but  it  shall  appear  to  the  judge 
1>efbre  whom  the  same  shall  have  been  had,  that  the  findii^  of  the 
Jury  was  contrary  to  the  evidence,  or  that  the  damages  given  were 
excessive,  the  judge  may  order  the  execution  of  the  judgment  to  be 
stayed  absolutely,  till  the  fifth  day  of  the  term  then  next  following, 

' '  or  till  the  next  sessions,  assize,  or  court-day  (as  the  case  may  be), 
which  order  the  judge  shall  in  all  other  cases  make  upon  the  requ^ 
sition  of  the  defendant,  in  case  he  shall  forthwith  undertake  to 
find,  and  on  .condition  that  within  four  days  he  shall  actually  find 
security,  by  the  recognizance  of  himself  and  two  sufficient  sureties, 
in  such'  reasonable  sum  as  the  judge  shall  direct,  conditioned  not 
to  commit  any  waste,  or  act  in  the  nature  of  waste,  or  other  wilful 
dammge,  aiid  not  to  sell  or  cany  off  any  standmg  crops,  hay,  straw, 
or  manure,*  produced  or  made  (if  any)  upon  the  premises,  and 
'which  niay  happen  to  be  thereupon  from  the  day  on  which  the  ver- 
dict Bhall  have  been  given  to  the  day  on  which  execution  shall  be 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside,  as  the 
'case  may  be :  proviso  that  said  recognizance  shall  immediately  stand 
discharged  and  be  of  no  effect  in 'case  a  writ  of  error  rfiall  be 
'brought  npon  such  judgment,  imd  the  plaintiff  in ^ such  writ  shall 
become  boundfwitb  two  sufficient  sureties  nnto  the  defendant  in 
*the  siame,  in  sudi'  sum  ami  with  such  conditions  as  may  be  con- 
femaable  to  tbe  provisions  respectively  made  for  staging  execution 
on  bringing  writs  of  error  upon  judgments  inactions  of  ejectment 
by  English  stat.  16  &  17  Car.  II.  and  Irish  stat:  17  &  18  Car.  II. 
*  which  acts  iire  respectively  intitnled  **An  act  to  prevent  arrests 

*   ^J}^^^^^  ^^  9upetsei%n^  exeeuHtms.^ 

Ely  sec.  4,  all  'recognizances  and  securities,  entered  into  pursuant 
to  the  acV,  shall  be  t^ken  Tespedtively  m  such  manner  and  by  and 
before  such  persons  as  are  provided  and  authorized  in  respect  of 
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lecognizances  of  bail  upon  actions  depending  in  die  court  in  which 
any  such  action  of  ejectment  shall  have  been  commenced,  and  that 
the  o£$cer  of  the  same  court  with  whom  recognizances  of  bail  are 
fiiedj^  shall  file  such  recognizances  and  aeciuities,  for  which  respec- 
tively the  sum  of  2$.  6d.  and  no  more  shall  be  paid  ^  but  no  action 
or  other  proceeding  shall  be  commenced  upon  any  such  recogm- 
aeance  or  security,  after  the  expiration  of  aiz  months  from  the  time 
when  possession  of  the  premises,  or  any  part  thereof,  shall  actu- 
ally have  been  delivered  to  the  landlord. 

By  sec.  2,  wherever  thereafter  it  shall  appear  on  the  trial  of  any 
.  ejectment,  at  the  suit  of  a  landlord  against  a  tenant^  that  such  fenaot 
or  his  attorney  hath  been  served  with  due  notice  of  trial,  the  plain- 
tiff shall  not  be  nonsuited  for  default  of  th^  defendant's  appear- 
ance, or  of  confession  of  lease,  entry  and  ouster  ;  but  the  pro- 
duction of  the  consent  rule  and  undertaking  of  th^  defendant,  shall 
in  all  cases  be  sufficient  evidence  of  lease,  entry,  and  ouster;  and 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried  sball, 
whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit 
ttie  plaintiff  on  the  trial,  after  proof  of  his  right  to  recover  posses- 
sion of  the  whole  or  of  any  part  of  the  premises  mentioned  in  tlve 
declaration,  to  go  into  evidence  of  the  mesne  profits  thereof,  which 
shall  .or  might  have  accrued  from  the  day  of  the  expiration  or  de- 
termination of  the  tenant's  interest  in  the  same,  down  to  the  time 
of  the  verdict  given  in  the  cause,  or  to  some  preceding  day,  to  be 
specially  mentioned  therein  ;  and  the  yxTj  on  the  trial  finding  for 
the  plaintiff,  shall  in  such  case  give  their  verdict  upon  the  whole 
matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of  the 
premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for 
such  mesne  profits,  "fhe  said  act  not  to  bar  landlord  from  bring- 
ing trespass  for  the  mesue  profits  to  accrue  from  the  verdict  or  the 
day  so  specified  therein  down  to  the  day  of  the  delivery,  oi  posses-* 
sion  of  the  premises  recovered  in  the  ejectmeotr 

By  sec  6,  in  all  cases  where  the  landlord  shall  eleet  to  proceed 

in  ejectment  under  the  act,  and  the  tenant  shall  have  found  bail  as 

ordered  by  the  courts  then,  if  the  landlord  upon  the  trial  of  the 

'    cause,  shall  be  nonsuited,  or  a  verdict  pass  against  him  upon  merits, 

there  sball  be  judgment  against  him  with  double  costs. 

By  sec.  7,  the  act  not  to  prejudice  or  affect  any  right  of  action 
.  or  remedy  which  landlords  already  possess  in  any  of  the  ca9e»  theit- 
in-before  provided  for. 

By  sec.  8,  the  act  shall  extend  to  all  parts  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  except  Scotland. 

By  sec.  5,  the  defendant  may  not  remove  any  action  of  eject- 
meut,  commenced  by  a  landlord  under  the  act,  from  any  of  the 
courts  of  6reat  Session  in  Wales  to  be  tried  in  an  English  cMntf, 
unless  such  court  of  Great  Session,  abal/  be  of  opinion  tbat  the 
same  ought  to  be  removed,  upon  special  application  to  the«ourt 
for  that  purpose. 

It  will  be  observed,  that  the  practice  mendoi^ed  in  the  statule  is 
confined  to  cases  of  tenancy  under  lease  cr  agreement  in  wrUmg. 
'  In  other  cases^  therefore,  it  is  still  necessary  to  be  guided  by  the 
general  practice  settled,  without  reference  to  the  late  act. 
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But  in  order  that  the  two  modes  of  practice  may  not  be  god« 
foanded,  it  seems  advisable  to  advert  in  this  place  more  in  detail  to 
the  late  statute ;  that  is  to  say,  to  state  all  its  provisions,  together 
with  the  cases  arising  thereon,  previously  to  making  mention  of  the 
cases  guiding  the  practice  before  the  passing  of  such  statute.  For 
it  will  be  recollected,  that  in  cases  of  tenancy  not  under  lease  or 
agreement  in  writing  the  statute  alters  nothing ;  and  moreover  one 
of  its  provisions  is,  to  leave  the  landlord  to  pursue  the  new  or  the 
old  remedy  by  ejectment,  at  his  election. 

The  time  within  which  the  undertaking  and  security  required  to  # 

be  given,  is  to  be  fixed  by  the  court  at  the  time  the  rule  under  that 
statute  is  to  bo  granted.  Doe,  d.  Anglesey  v.  Brown^  ^  D.if  R. 
688. 

Upon  a  rule  calling  upon  the  tenant  to  enter  into  a  recognizance 
under  Stat.  1  G.  IV.  c.  87»  it  is  unnecessary  to  express  in  the  rule 
f/tst,  the  amount  of  the  security  required.  Doe,  d*  Phillips  t>  Roe, 
5B.SfJ.766. 

In  proceeding  in  ejectment  under  the  stat.  1  Gio.  IV.  c.  87.  s.  !• 
the  court,  on  making  a  rule  absolute  (no  cause  being  shewn)  for 
the  tenant's  undertaking  to  give  the  plaintiff  judgment,  to  be 
entered  up  against  the  real  defendant,  and  to  enter  into  a  recogni- 
zance in  a  reasonable  sum,  conditioned  to  pay  the  costs  and  da- 
mages which  should  be  recovered  by  the  plaintiff  in  the  action^ 
ordered  the  tenant  to  appear  in  the  next  succeeding  term,  to  find 
such  bail  as  were  specified  in  the  former  rule ;  and  on  no  cause 
bemg  shewn  to  that  order,  they  directed  the  rule  for  entering  up 
judgment  for  the  plaintiff  to  be  made  absolute.  The  court  can 
only  give  a  reasonable  sum  for  the  costs  of  the  action,  and  not 
for  the  mesne  profits,  the  amount  of  nhich  must  be  ascertained 
by  the  prothonotary.  Doe,  d.  Sampson  v.  Roe,  6  J.  B.  Moore,  54. 

After  a  rule  granted  under  1  Geo.  IV.  c.  87.  in  a  cause  entitled 
**  Doe,  &c.  V.  Roe,"  to  which  the  tenant  in  possession  appeared, 
judgment  was  entered  up  and   execution  taken  out  against  the  , 

tenant  by  name:    Held,  no  irregularity.     Doe,  d.  Anglesey  t;. 
Brown,  SD.Sf  R.  230 

In  rehtion  to  appearance,  and  of  course  consent  role,  when  pro.* 
ceedine  under  the  statute,  it  has  been  ruled,  that  demise  in  writing 
of  apartments  for  a  period  of  three  months  certain,  comes  within 
the  meaning  of  the  words  of  stat.  1  G.  IV.  c.  87-  **  An  act  for 
enabling  landlords  more  speedily  to  recover  possession  of  lands  and 
tenements,  unlawfully  held  over  by  tenants,  where  a  party  holds 
for  any  term  or  number  pf  years  certain,  or  from  year  to  year.** 
If  such  an  instrument  of  demise  requires  either  an  agreement  or 
leaee  stamp,  within  the  provisions  of  stat.  55  G.  III.  c.  184.  it 
is  not  necessttiy  that  it  should  be  stamped  before  the  rule  b  granted 
under  1  G.  IV.  e.  87.  it  being  time  enough  at  any  time  before  the 
trial,  of  the  ejectment.  The  rule  nisi  under  that  statute  need  not 
specify  all  the  particulars  thereby  required,  as  the  court  may  mouli) 
the  rule  conformably  to  its  requisites  on  shewing  cause.  Doe  v^ 
Roe,  iD.Sf  R.ASS. 

When  the  tenant  in  possession  has  just  died,  and  a  servant  is  in 
possession^  the  plaintiff*  should  ^t^deayoyr  to  get  possession^  and  if 
the  servant  resists,  he  should  oe  treated  as  tenant.  lCAi/^ii.(574« 


63^  EJECTMENT;  ni.O/ (Ac  I)wbra(*M,No(JM,^Smux.4t; 

>  Where  several  tenants  had  been  dulyaenred  with  m copj  of  a  de- 
claralion  in  ejectment,  judgment  may  be  entered  against  the  ^asoal 
ejector,  although  the  notice  at  the  foot  of  thedeclifaration  ms  not 
addressed  to  any  or  either  of  such  tenants.  Poe,  i2.  Peanoo  v. 
.Roe,  5  J.  Ji.  Moore,  73. 

Tlie  second  name  of  the  tenant  in  possessipny  both  in  the  ipAik- 
ration  and  notice  in  an  action  of  ejectment,  maiy  be  in  initiab. 
Anon.  1  ChU.  R.  573. 

Yet  it  appears  to  have  been  iiuled,  that  the  notice  to  appear  'm 
^^tmcnt  must  contain  die  christian  name  of  die  tenant,  m  order 
«  to  ground  .the  rule  for  judgment ;  and  it  is  not  sufficient  to  swear 

to .  the  identity  of  the  person  senr^.     Doe  v^.  Roe,  lb. 

But  a  notice  at  the  bottom  of  a  declaration  in  ejectment,  affizd 
to  the  door  of  an  empty  house,  addressed  to  the  pergonal  represen- 
jtatives  of  the  deceased  tenant  generally,  was  held  insufficient;  ss, 
if  .there  had  been  representatives  who  had  t<^D<  P<^>s®>8ioi>r^^J 
should  have  been  addressed  by  name ;  if  not,  the  lessor  of  the 
^  plaintiffs  should  have  poceeded  as  in  .case  of  a  vacant  possesMOo. 

Doe  V.  Roe,  1  J.B.  Moore,  US.    And  see  1  Chit.R.  162. 

And  where  the  landlord  intends  to  avail  himself  of  this  statnte, 
it  must  be  signed  by  himself,  and  not  by  the  casual  ejector.  Anoo* 
ID.^JZ.  43^. 

In  cases  to  which  the  statute  does  not  apply,  xAz.  where  the 
demise  is  not  in  writing,  a  time  for  the  appearance  of  the. no- 
minal defendant  is  specified  in  this  notice,  and  the  proper  in- 
sertion of  this  time  depends  upon  the  venue,  or  whether  the 
premises  be  situated  in  London  or  Middlesex,  or  in  any  odia 
county.  If  in  London  or  Middlesex,  the  time  specified  for  the 
appearance  is  a  day  certain,  namely^  the  first  day  of  the  tenn 
following  the  service  of  the  declaration ;  if  situated  in  any  other 
county,  tlie  time  mentioned  is  the  whole  of  the  next  or  succeeding 
term  genenilly.  And  it  has  been  ruled,  that  in  a  notice  in  a  deds- 
ration  of  Trinity  term  to  appear  in  Hilary  term,  was  good.  Doe, 
i2.  Clark  T7.  Roe,  .4  Tatiit^  738,. 

llib  notice  may  purport  to  be  signed  .by  the  nominal  plaintiff. 

Hazlewood  o.  Thatcher,  3  T.  jR.  351.  or  at  least  it  is  not  an.ir« 

regularity  sufficient  to  set  ande  th^  proceeding. 

Of  the  lervice  of  The  declaration  being  complete,  a  copy  may  be  seized,  delivered, 

^e  declaration.        or  affixed  to  the  premises,  as  the  case  may  require;  and  as  it  is  a 

point  upon  which  .the  practitioner  should  be  very  fully  informed,  I 
.shall  collect  in  this  place  some  earlier  (nd  sopie  later  decisifW  re- 
lating to  it.    And  see  wba^  relates  to  the  affidavit,  next  se^tioo. 

It  should  be  regularly  engrossed,  and  on  one.nde  9^  the  ^tamped 

paper  only;  for.it  has  been  held,,  that  service  of  seventeen  office 

.copies  of  declarations  in  ejectment,  written  on  both  sid^,  andde- 

.  livered  to  as  many  tenants  in  possession,  was  irregula^.    Doe,  ^« 

Irwin  V.  Roe,  1  D.  *  jB.  562.* 

It  roust  be  served  before,  the  esspign  day  of  the  term,  «eitfaer  in 

. .  town  or  country. I  Do^  t^.  Roe,  .iD^S^R.  563. 
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•  This  dcdision  being  founded  npoii  mere  fiscal  prineiple,  isnot,  since  the  lite 
most  salutary  statute  repealing  the* stamps  oq  law  prodeedings,  pertineot  I  cos- 
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But  il  seems  to  have  been  niled»  that  service  before  the  essoign 
day,  on  servant  or  child  of  tenant  in  possession,  is  suflkient,  unless 
ttoant  has  acknowledged  he  received  the  declaration  before  the 
essoign  day.  1  Chit*  £.118  (n.) 

But  the  delivery  on  a  Sunday,  or  on  an  essoign  da^,  is  bad. 

And  if  served  upon  the  senrant  on  a  Saturday,  with  an  acknow* 
ledgment  by  the  tenant  on  a  Sunday,  it  is  insuflBeient.  Goodtitle, 
d.  Mortimer  v.  JNotitle,  £  D.  A  A.  £S£. 

But  where  the  service  was  before  that  day,  and  the  eiplanation 
of  It  to  the  tenant  in  posacssion  did  not  take  place  till  after.  Held, 
that  the  lessor  of  the  fdaintiff  was  entitled  to  judgment.  Doe  v. 
Roe,  \D.liR.b6S. 

Tlie  tenant  himself  should  be  served,  and  if  so,  it  is  not  ma« 
terial  that  die  service  be  on  the  premises.  Doe,  df.  Morland  v. 
Baylis,  6  T.  R.  765. 

And  service  on  one  of  two  jobt  tenants,  is  sufficient  \  but  the 
tenant  must  be  served,  and  not  the  servant.  1  Chit.  ii.  121. 
^  But  service  of  the  declaration  on  one  of  two  tenants  hf  posses* 
non,  with  another  service  on  that  tenant  for  the  other,  and  an  ex- 
planation given,  is  not  good.  Doe,  d.  Elwood  9.  Roe,  3  J.  jB. 
Moore,  578. 

So  service  of  declaration  on  the  executors  of  the  late  tenant  is 
bad,  if  it  do  not  appear  that  they  are  tenants  in  possession.  Doe, 
^.  Paul  V.  Hurst,  \Chit.  £.  l6£. 

The  wife  may  also  be  served,  but  then  it  must  be  on  the  pre* 
mises,  or  at  the  dwelling-house  of  the  husband.  Doe,  d.  Morfand 
V.  Bayliss,  vU  sup.  jUie,  d.  Baddam  v.  Roe,  SB.  Sf  P»  55.  or 
umbie  elsewhere,  if  it  be  sheuti  that  she  lived  with  her  husband^ 
and  admitted  that  she  had  received  the  declaration.  Jenny,  d.  Pres* 
ton  V.  Cutts,  1  N.  £.  308.  1  Chit.R.  500. 

So,  though  it  be  not  shewn  that  the  husband  and  wife  were  living 
together;  but  it  must  be  shewn  they  were  living  together  when  the 
service  is  not  made  on  the  premises  nor  at  the  husbandls  house. 
Anon.  /d.(D.) 

So  judgment  signed  against  the  casual  ejector,  where  the  service 
was  upon  the  wife  of  the  tenant  in  possession,  who  had  left  the 
kingdom,  and  was  settled  in  a  foreign  country*  Doe  v.  Roe, 
iD.SsR.  514. 

ButC.  P.  refused  to  admit  themere  acknowledgment  of  the  wife 
of  the  tenant  in  possessiop  that  she  had  received  a  declaration,  to 
bmd  the  husband.  Goodtitle,  d.  Read  v.  Badtitle,  1  B.Is  P.  384, 
\Chit.R.\%\. 

Yet  it  had  been  previously  held,  that  a  service  before  the  essoign 
day  on  the  daughter,  the  tenant  and  his  wife  being  absent,  was  held 
good,  on  the  acknowledgment  of  the  vrife,  though  it  did  not  appear 
that  the  deHvery  to  her  by  her  daughter  was  before  the  essoigp  day« 
Smith,  <2^Stoarton  v.  Hurst^  \H.  ^/«  644;  contra  K.B.  i.  e.  in  such 
case  it  must  appear  that  the  defendant  also  acknowledged  that  the 
declaration  came  to  his  hands  before  the  essoign  day.  Roe,  lessee 
of  Hambrook  v.  Doe,  14  £05^,  441.  Doe»  d.  Macdougal  v.  Roe, 
4  J.  B.  Moore,  20.    See  the  case  citizd  from  Imp.  K,  B.  post. 

But  if  the  tenant  purposely  keep  out  of  the  way,  the  court  will, 
oin  affida^vitji  staVng  a  belief  of  that  factj^  and  that  several  endea-- 
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▼ours  have  been  used  ineffectually  to  serve  him,  gnmt  a  mle  to 
shew  cause  Yfhy  service  on  the  tenant's  son,  his  daughter,  or  his 
servants,  may  not  be  deemed  good  service*    See  1  Chit.  JR.  101,  o. 

But  service  on  any  of  these  persons  will  be  deemed  good,  with- 
out such  application  to  the  court  for  a  rule  msi,  provided  it  after- 
wards duly  appear  that  the  declaration  came  to  the  tenant's  hands ; 
but  if  that  fact  do  not  appear,  service  on  the  servant  of  the  tenant 
in  possession,  is  bad.    I)oe,  J.  Halsey  v.  Roe,  Id,  100. 

But  such  application  appears  to  be  necessary ;  for  it  vms  held^ 
that  service  of  declaration  on  v  the  servant  of.  the  tenant  in  posses^ 
sion  was  insuflScient,  though  affidavit  deposed  to  belief  that  the 
tenant  kept  out  of  the  way  to  avoid  being  served.  Doe^  d.  Jones 
t?.  Roe,  iJ.  213. 

And  a.  subse<}uent  acknowledgment  from  the  attorney  of  the 
jtenant  in  possession,  that  the  declaration  had  been  received,  is  suf- 
ficient for  judgment  nin  against  the  casual  ejector.  Doe  v»  Snee, 
2D.  ^ JR.  5. 

So,  service  upon  the  agent  of  the  tenant  in  possession,  who  re* 
sides  abroad,  is  good.  Doe  v.  Roe,  ^  B.tf  j1.  45S* 

And  before  shewing  cau^  against  the  ride  above  mentioned,,  the 
tenant  must  swear  that  the  declaration  hath  not  reached  his  hands, 
otherwise  the  rule  will  be  made  absolute.  Doe  v.  Roe,  Trin. 
30  G.  III.  Iny).  K.  B.  665. 

Where  a  servant  refused  to  call  the  master  to  receive  the  decla- 
ration, it  may,  on  motion,  be  left  at  the  house.     Douglas  o. , 

1  Str.  575.  See  also  Berrington,  <l.  Dormer  v,  Parkhurst,  Ca.temp^ 
Hardw.  162.  l64.  QMtere^  whether  such  service,  nnder  such  cir- 
cumstances, might  not  now  be  allowed  without  previous  motion  f 
.  See  Methold  v.  Knight,  1  BL  R.  290.  Gulliver  v.  Wagsuff,  id. 
317. 

It  is  well  observed,  that  it  is  needless  to  recite  the  various  cases 
in  which  services,  otherwise  irregular,  have,  from  peculiar  circum- 
stances, been  rendered  good  by  rules  of  court.    2  Sell.  96* 

The  practitioner,  keeping  in  view  the  reason  and  grounds  of  a 
due  and  proper  service,  may,  in  every  anomalous  case,  be  enabled 
to  determine  under  what  circumstances  a  service  will  be  deemed 
good  ;  and  if  he  shall  be  able  to  make  it  appear  to  the  court  ibat 
the  best  efforts  in  his  power  to  make  were  made,  duly  to  serve,  the 
tenant  in  possession,  a  particular  and  irregular  service  may  be  sanc- 
tioned by  the  court,  though  there  may  be  no  decided  case  to  war- 
runt  that  particular  servipe ;  for,  from  the  discretionary  powers  al- 
ready exercised  in  this  respect  by  the  courts,  parties  are  encouraged 
in  making  any  appeal  to  that  discretion  which  the  real  difficulties 
of  thc^case  may  appear  to  render  necessary. 

After  these  observations,  I  shall  forbear  to  swell  out  this  title 
with  an  enumeration  of  decisions  respecting  services  on  particular 
facts;  they  maybe  found  in  Barnes,  page  171;  tliey  all  establish 
the  truth  of  the  line  attempted  to  be  drawn. 

It  will.  be.  expected,  however,  that  in  addition  to  those  mentioned 
above,  the  more^qdern  and  later  decisions  be  staled,  and  they  are 
flow  bubjpin^d. 

Nailing  the  declarpition  on  the  barn>door  of  the  premises,  in 
>\Lich  barn. the  tenant  had  occasionally  slept,  there  b^ing  no  dweIN 
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ing-house,  and  the  tenant  not  being  to  be  found  at  his  last  place  of 
abode^  was  deemed  good  service.  Feun,  d^  Buckle  v.  Roe,  1  N. 
R.  293.  andy  indeed,  whenever  the  tenant  absconds  or  keeps  out  of, 
the  way  to  avoid  being  served,  and  no  one  remains  on  the  premises, 
a  copy  of  the  declaration  may  be  affixed  on  some  conspicuous  part 
thereof. 

But  in  ejectment  for  a  stable,  service  of  the  declaration  by  nail- 
ing it  to  the  door  of  the  stable,  no  person  being  therein,  and  then 
going  to  the  defendant's  house,  and  informing  him  of  what  had 
been  done,  held  insufficient  to  ground  a  nile  that  the  service  be 
deemed  good.    Doe,  d,  Lovell  v.  Roe,  1  Chit.  R.  505. 

So,  declaniUon  in  bjectment,  stuck  up  in  the  gateway  of  the 
tenant's  premises,  is  not  sufficient,  unless  it  be  sworn  that  the  tenant 
kept  out  of  the  way.    Anon.  Id,  n. 

So;  in  order  to  ground  a  rule  that  service  may  be  deemed  good, 
it  is  not  sufficient  to  shew  that  the  lessor  of  the  plaintiiF  had  been 
unsuccessful  in  two  attempts  to.  find  the  defendant  at  his  dwelling- 
house,  and  had  therefore  stuck  the  declaration  on  the  premises* 
Id.ib. 

So,  affidavit  of  service  of  declaration  when  tenant  had  left  the 
premises,  not  stating  that  the  lessor.  He.  did  not  know  where  he 
was,  insufficient     Id,  ib. 

Where  ho  one  was  in  the  house,  and  the  declaration  was  stuck 
up  thereon,  the  affidavit  must  state  the  deponent's  belief  that  the 
party  had  absconded  with  a  view  to  avoid  the  service.  Doe,  J. 
Lowe  V,  Roe,  Id, 

So,  the  aii^davit,  when  the  tenant  has  absconded,  must  state  that 
the  copy  of  the  declaration  was  left  as  well  as  affixed  on  the  pre- 
mises, and  that  the  deponent  had  used  due  means  to  find  out  such 
tenant's  residence,  and  verily  believes  he  has  absconded.  Doe,  dL 
Farley  v.  Roe,  Id.  506. 

Nor  if  a  tenant  in  possession  leave  this  country,  and  reside 
abroad  for  the  purpose  of  avoiding  his  creditors,  and  the  premises 
be  bharged  with  an  annuity  to  the  lessor  of  the  pluntiff,  to 
whom  a  right  was  reserved  to  enter,  receive  the  rents,  and  sell,  can 
judgment  be  obtained  against  the  casual  ejector  on  an  affidavit  that 
the  declaration  was  duly  served  on  the  premises,  and  a  copy  thereof 
affixed  on  the  outer  door;  nor  can  the  service  of  the  declaration 
on  the- solicitor  of  such  tenant  be  deemed  good,  unless  he  reside 
abroad  for  the  express  purpose  of  avoiding  such  service.  Roe,  d. 
Fenwick  v.  Doe,  3  J*.  B.  Moore,  576. 

But  in  ejectment,  if  one  part  of  the  premises  be  vacant,  and  the 
other  in  the  occupad&n  of  a  tenant,  it  is  sufficient  for  an  affidavit 
to  ground  a  motion  for  judgment  against  the  casual  ejector  to  state 
that,  a  copy  of  a  declaration  was  served  on  the  tenant  who  occupied 
the  one  part,  and  that  another  copy  was  affixed  on  the  dodr  of  that 
part  ^hich  was  vacant.    Doe,  d,  Evans  v.  Roe,  4  Id.  469* 

Service  of  the  declaration  in  ejectment  on  one  of  two  tenants^ 
IS  good  service  on  both.  Doe,  d,  Bailey  v.  Roe,  \  B,8s  P.  369* 
But  the  service  of  a  declaration  on  a  person  appointed  by  the 
court  of  Chancery,  to  manage  an  estate  for  an  infant,  is  not  suffi- 
cient. Goodtitle,  d,  Roberts  and  Wife  v,  Badtitle,  1  B.  4r  F. 
SS5  i  and  if  the  tenant  be  insane^  it  is  said,  that  his  committeei 
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must  be  servedi  but  whether  the  whole  of  the  committeey  or  one 
only,  does  not  appear ;  it  certainlj  will  be  safer  to  serve  the  whole. 

Tliat  ejectment  may  be  amended  is  now  every  day's  practice. 
Even  before  appearance,  amendment  was  allowed  whore  the  name 
of  the  tenant  m  possession  was  inserted  instead  of  that  of  the 
casual  ejector.  Doe,  d.  Cobbey  v.  Roe,  K.  B.  T.  T.  1816, 
Adams,  198. 

^  So  the  day  of  the  demise  nsay  be  amended  so  as  to  prevent  die 
right  of  entry  being  tolled  by  fine  and  iMHi-chdm.  Doe^  d.  Hard- 
man  9.  PiUungton,  Burr.  £447- 

So,  where  broughton  forfeiture^  where  the  demise  was  laid  on 
a  day  anterior  to  the  time  when  forfiuture  incumd,  the  day  was 
amended  so  as  to  bring  it  within  that  time.  Doe,  d.  Romford  v. 
Miller,  K.  B.  H.  T.  1814.  Adam,  199-  Anon.  1  Chk.  jR.  53& 
S.P. 

So,  where  the  declaration  by  mistake  imported  that  the  term 
bad  expired,  it  was  enlarged  on  payment  of  costs.  Roe^  if.  Lee  v. 
Ellis,  2  BL  JB.  940. 

So  also,  where  the  term  had  expired  before  cause  could  be 
heard  upon  an  appeal  from  Ireland.  Vicars  f>.  Haydon,  Coaip.841. 

So,  as  to  the  parish,  and  this  notwithstanding  former  cases  to 
die  contrary.  Doe,  d.  O'Connell  t^.  Poreb,  cor.  Heath,  J.  T.  V. 
1814.    Adanu,90\. 

So,  by  insertmg  a  demise  by  a  trustee.    S  Tidd,  731. 

So,  after  error,  **  tenements'*  allowed  to  be  struck  out  Anon. 
)  CAiV.  R.  536. 

^  The  demise  cannot  be  altered  to  a  day  subsequent  to  the  de- 
livery of  the  declaration.  Doe^  d.  Farlow  v.  Jefferies,.  K.  B. 
T.  1814.    ^(fom,20O. 

So,  where  the  possession  has  changed,  the  term  will  not  be 
enlarged,  although  judgment  shall  have  been  recovered.  Doe  v. 
Randall  and  Another,  1  CUt.^R.  bZb. 

<  And  amendment  by  adding  a  new  count  on  another  demise, 
after  three  terms  had  elapsed,  and  the  roll  had  been  made  up  and 
carried  in,  was  permitted.  Doe,  d.  Beaumont  t^.  Armitage,  1 D.  4" 
je.  173. 

There  can  he  no  doubt  but  that  the  proceedings  in  ejectments 
are  atnendable  in  every  stage  at  the  present  day.  See  Vicars  v. 
Haydon,  lessee  of  Carrol,  SCoivp.  841.  and  the  other  references 
in  the  margin  of  the  case  in  hd.  JUtymond,  above  cited.  See  also 
Roe,  d.ljsev.  Ellis,  2  BL  R.  940.  WUliams  v.  Barclay,  P.  R. 
16.  See  also  Doe,  d.  Bass  t;.  Roe,  7T.  R.  469*  But  it  should 
aeem,  that  as  to  the  day  of  the  demise,  no  amendment  which  shall 
state  the  day  pf  the  demise  to  be  subsequent  to  that  of  the  service 
will  be  allowed.     Doe.  d.  Partridge  v*  Tttd^ett.  cor.  Bayley,  J* 

Where  a  long  period  had  elapsed  after  judgment  signed,  and  no 
delays  had  been  interposed  by  the  defendant  in  the  mean  time,  the 
court  will  not  permit  the  term  in  the  dechratioa  of  qectment  to  be 
enlarged  for  the  purpose  of  the  plaintiff's  suing  out  a  tdre  facias 
in  order  to  revive  the  judgment  and  take  out  a  writ  of  possessiom 
Doe^  d.  Keynall  t;.  Tucke^  a^d  Rendall,  2B.iA.  773. 
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IVv  Of  thb  MoTipN  fob  Judgment  against  tki;  <iksvhh 

Ejector;  Trial;  Verdict. 

The  nest  'step  to  be  taken  in  the  prosecution  of  the  legal  re-  Motion  ifor  jad^ 
inedy  by  ejectment,   is  to  move  for  JjudgmeDt  against  die  casual  ^^^^  i*^!^L 
ejector.  *^*"*^  ejector* 

An  affidavit  of  the  due  service  of  the  declaration  must  be  made^ 
and  if  any  unusual  circumstances  have  attended  the  service,  they 
should  now  be  clearly  stated.  The  common  form  will  be  found 
among  the  Forms  subjoined ;  and  where  there  are  several  tenants, 
only  one  rule  is  necessary  on  a  motion  for  judgment  against  the 
casual  ejector,  though  the  name  of  each  tenant  vras  separately  pre- 
fixed to  the  notice  served  on  him.   Doe,  d.  Burlton  v.  Koe,  7T*R. 

477- 

An  affidavit  made  by  a  person  who  saw  the  declaration  served, 

and  heard  it  explained  to  the  tenant  in  possession,  is  sufficient  to 
entitle  the  plaintiff  to  judgment  against  the  casual  ejector.  Good- 
tide,  d.  Wanklen  v.  Badtide,  9iJB,  Is  P*  120.  but  it  must  be  poa- 
tjve  that  the  tenant  is  tenant  in  possession ;  for  information  on 
belief  ^vill  not  do  in  this  case.  JSatnard,  330.  429*  And  see 
1  Chii.  R.  215. 

When  the  declaration  is  served  on  the  party,  it  must  appeair  by 
the  affidavit  of  service  that'  he  is  tenant  in  possession  of  the  pre- 
mises, an  affidavit  of  service  on  the  person  in  possession,  or  upoif 
a  person  whom  the  deponent  believes  to  be  tenant  in  possession 
being  insufficient.  Doe,  d.  Robinson  v.  Roe,  T.  35  G.  III.  K.  Bf 
1  Ttddf  505  i  but  the  court  will  give  leave  to  file  a  supplemental 
affidavit.  Id.  507* 

Service  of  declaration  on  person  whom  deponent  believes  to  be 
tenant  in  possession,  bad,  if  notice  be  not  addressed  to  such  per- 
son.   Doe  V.  BadUtle,  1  Chit.  R.  £15. 

Service  of  declaration  on  one  of  four  tenants,  is  bad,  unless  the 
affidavit  shews  they  are  all  in  possession.  Doe  d.  Bromley  v.  Roe, 
Id.  141. 

Where  it  was  sworn  that  the  declaration  wa^  served  on  A.  B. 
die  tenant  in  possession,  or  on  C.  his  wife,  not  being  certain  as 
to' either,  it  was  held  bad.  Birkbeck  t^.  Hughes,  Bar.  173;  and  * 
for  the  same  reason  it  was  held  bad  where  it  was  sworn  that  the 
service  was  on  the  wives  of  A.  and  B.  who,  or  one,  were  tenants. 
Harding  t^.  Greensmith,  d.  Baker,  Id.  174. 

Affidavit  for  judgment  against  the  casual  ejector,  is  sufficient  if 
it  impliedly  shews  that  the  tenant  is  in  possession  at  the  time  the 
declaration  was  served  on  bis  wife.    Anon.  1  Chit.  R.  500.  u. 

Affidavit  of  service  of  an  ejectment  on  the  wife  of  the  tenaqt 
who  lived  on  the  premises,  insufficient,  unless  it  state  that  the  wife 
lived  widi  the  husband,  or  that  the  service  was  made  on  the  pre- 
mises, or  at  the  husband's  house.    Goodtitle,  d* v.  Badutlcj 

/d.499. 

But  service  of  the  declaration  in  ejectment  upon  die  wife  of  the 
'  tenant  in  possession,   without  stating  that  it  was  served  at  the 

husband's  bouse,  or  on  the  premises,  insufficient  to  support  a  rule 
'  for  judgment  against  the  casual  ejector.    Right  v.  Wrong,  2  £!•  4 
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So,  venrice  of  dechration  in  ejectment  on  a  woman  "  repreaeot- 
ing*'  herself  to  be  wife,  without  stating  deponent's  belief  diat  she 
was  80|>  insufficient.     Doe,  J.  Siipmons  v.  Roe,  1  Chit.  jR.  228. 

Soy  affidavit  of  service  on  the  son  of  the  tenant  in  possession, 
und  that  such  tenant  acknowledged  that  he  had  received  the  same, 
is  not  suflicienty  as  it  must  state  that  such  apknowlec^;ment  was 
made  before  ^e  ^ssoi^  day.  Doe,  d.  Macdougall  v.  Roe,  4  J.£. 
3lfoore,  50. 

But  service  of  declaration  in  ejectment  by  leaving  it  with  the 
daughter  p(  the  tenant  in  possession  (who  was  confined  by  indis- 
position) with  an  affidavit  that  the  daughter  acknowledged  the 
receipt  of  the  declaration,  and  that  she  had  read  it  over  and  ei- 
plained  it  to  her  mother  before  the  essoign  day  of  the  term,  suf- 
ficient for  a  rule  nisi  for  judgment  against  the  casual  ejector.  Doe 
r.Roe,  2D.  *B.  12. 

If  the  cobrt  be  not  satisfied  that  the  ^ervjce  were,  upder  the  cir- 
cumstances sti|.ted  ii)  the  affidavit,  sufficient,  a  rule  is  granted  to  shew 
cause  Mhy,  under  such  circumstances,  it  should  not  be  good;  ^ 
the  court  further  directs,  that  service  of  the  rule  on  the  premises 
shall  b^  gockl  service ;  otherwise  the  rule  for  judgment  agpiast 
the  casual  ejector  is  absolute  in  the  first  instance. 

It  is  said,  2  Sell,  99i  that  if  the  affidavit  of  service  be  defective, 
and  the  defects  can  be  cured,  a  supplemental  affidavit  may  be 
made,  which,  being  taken  to  the  clerk  of  the  rules,  he  will  attend 
the  judge  and  obtain  an  order  to  drew  up  ruleJ  To  this  point  of 
allowing  a  supplemental  affidavit  to  l^e  fifed,  Mr.  'f}^  cites  Doe, 
d.  Robinson  v.  Roe,  35  G.  ill.  490,  5th  edit. 

The  next  and  foljowing  steps  will  depend  upoq  whether  an  ap- 
pearance and  plea  be  filed  or  not^  To  ascertain  this  fact,  the 
'ejectment  books  kept  at  ttie  judge's  chamber9  must  be  searched, 
but  wh^t  is  now  to  be  done  falls  to  be  mentioned  under  ss.  IX. 
XlV.    PRACTICAL  Directions,  which  therefore  see. 

*nie  proceedings  now,  on  account  of  the  fictitious  peculiarities 
of  the  action,  become  somewhat  complex ;  but  it  will  simplify  the 
yiewof  the  practice  if  the  different  stages  of  the  proceedings, 
varied  by  the  different  circumstances  in  which  thq  lessor  of  the 
plain'tifl^  and  the  defendant  may  be  p^cedj  be  distinctly  men- 
tioned ;  and  without  interrupting,  therejfore,  a  statement  of  the 
course  of  proceeding  on  the  part  of  the  plaintiff  pr  his  lessor,  by 
describing  in  this  place  wtiat  should  be  done  on  the  part  of  the 
tlefendant  or  tenant  in  possession,  I  shall  pl^vio^sIy  state  the 
course  of  practice,  as  it  appears  from  the  cases,  to  be  pursued  on 
the  part  of  tbe  plaintiff  to  the  termination  of  the  suit. 

If  the  defendant  appear  and  pliead^  as  to  wbi5:h,  therefore,  see 
postf  the  issue  is  made  up  as  in  other  ca^es.  See  Practical 
Directions  on  the  part  of  the  lessor  of  t^e  plaintiff,  pott. 

In  making  up  the  issue,  observe,  it  must  agree  vtith  the  declara- 
tion first  delivered,  except  in  the  name  of  the  defendant,  unless  so 
order  be  obtained  for  that  purpose.  Bass  f^.  Bradford,  2  Ld> 
Raym.  1411 ;  and  it  appears  by  the  same  case  that  the  defendant 
may  obtain  a  rule  that  the  issue  should  be  made,  according  to  the 
cleclaration  d^livere^' against  the  casual  ejector.  - 
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If  aftcHT  issue,  and  befone  trial,  the  plainliff  enter  into  part  ef  Ai  to  plea  of  |wi« 
the  preaiiaes,  die  defendant  at  the  assizes  may  plead  that  feet  aa  a  ^^"^^^  amtw^ 
plea  pwM  darrein  continuance.     Moore  v»  Hawkins^  Yeiv.  180.  '"^* 
iVttd  the  judge  is  bound  to  receive  such  pleai  proiided  it  be  verified 
by  affidavit.    It  is  made  part  of  the  record,,  and  the  trial  is  slop- 
ped, for  the  plaintiff  cannqt  repiv  to  it  at  the  assises*    Paris  v* 
Salkeld,  2  Wilt.  137. 139.     Lovefl  v,  £astoff,  3  T.  JR.  554. 

The  death  of  the  lessor  of  the^  plaintiff  does  not  seem  to  be  I>«ath  of  lessor, 
abatement.    Wilkes  v.  Jordan,  Hob.  5.  °^*  stotenieiit 

But  if  the  plaintiff,  that  is  to  say,  the  nominal  plaintiff,  or  if  But  the  ^aintiff 
there  be  a  real  one,  such  plaintiff  in  that  case  go  on,  as  he  may,  Pfo^wMJing  mnst 
though  the  lessor  were  only  tenant  for  life,  for  damages  and  coats,  fi^^^"^      ^^ 
the  court  will  compel  him  to  give  security  for  costs  in  case  judg* 
nent  go  against  him.    Thmstout,  d.  Turner  v.  Gray,  2  Str^  1056. 
Should,  however,  the  plaintiff  in  this  case  be  nonsuited  for  want 
of  defendant's  appearing  and  confessing,   the  executor  pf  lessor 
shall  have  no  costs  ta^^ed  on  the  common  rule.     Tbrustout  9. 
Bcdwell,  2  Wib.  7. 

EJjectment  against  two;  one  died  after  issue  joined^. but  before  Where saggettfoo 
trial;  the  death  nmst  be  suggested  on  the  roll;  the  judgment  iieeds  ^^  '^^^  neces* 
not  say,  quod  quawcm  nil  capiat  per  biUam  against  me  dead  de-  *^'^* 
feodant;  and  the  judgment  is  not  to  be  for  a  moiety  only^  but  that 
he  recover  his  term.    Far  v.  Denn,  1  Burr.  362;  and  a  vetdre 
should  be  awarded  to  try  the  issues  between  the  survivors.  Ibid. 
And  where  the  venire  was  awarded  against  both,  and  the  verdict  was 
against  both,  yet,  upon  suggesting  the  death  of  the  one  upon  the  roll, 
after  verdict,  the  plaintiff  had  judgment  for  the  whole  against  the 
other.    Per  curiam  in  Gree  v.  RoUe  and.Mewell,  iLd^Raym. 
7 16 ;  but  the  cases  stated  to  have  been  cited  do  not  appear. 

In  common  actions  the  defendant  may  allow  the  plaintiff  to  pro-  Ab  tpapDesrance 
ceed  to  trial,  obtain  a  verdict,  and  sign  final  judgment,  although  of  defcadaiit  oa 
such  defendant  shall  have  taken  no  step  in  the  cause  after  plea  by  ^^^ 
bim  pleaded ;  yet  he  will  be  enabled  to  bring  error,  or  to  move  in 
arrest  of  judgment  on  any  important  defect  in  the  record ;  but  the 
frame  of  the  legal  remedy  by  ejectment  will  not  permit  this  to  be 
done ;  the  defendant,  if  he  plead,  must  also  appear  on  the  trial, 
aiid  afterwards  proceed  to  set  aside   the  verdict  on  account,  of 
variance  between  the  isstie  and  record ;  for,  if  he  do  not  appear, 
and  suffer  plaintiff  to  be  nonsuited  for  want,  of  his  confes^ug,  he 
•is  out  of  court,  and  cannot  properly  afterwards  move  to  set  aside 
the  nonsuit,  or  st^  the  proceedings;  though  upon  such  motion, - 
the  court  did,  on  payment  of  costs,  grant  the  rule.    Jones,  dm 
.Thomas  v.  Hoigest,  Bar.  VJb.    Law  v.  Wallis,  Id\  156. 

In  order  to  explain  the  difficulty  as  to  in  what  way  it  is,  that  Why  noasnit  of 
the  nonsuit  of  the  plaintiff,  by  reason  ©f  lease,  entry,  and  otis^er,  ^"JtSSi^^andt 
not  being  confessed  on  the  trial,  by  the  appearance  of  the  de-  ^^g  to^'Se°be-  * 
leodant,  shall  tend  to  the  advantage  of  the  lessor  of  the  plaintiff,  nefitofbiileuor, 
the  peculiar  construction  of  the  action  must  be  re-collected.    The  cM*>ned. 
nominal  plaintiff  commences  an  action  of  trespass  aj^nst  a  person 
for  an  iqjury  done  respecting  property  demised  to  him  by  another 
odled  his  lessor,  or  the  kssor  of  the  plaintiff;   die  defendaut 
who  appears   upon  the  face  of  the  declaration  served,    has   no 
lieing;  but  a  real  defendant,  either  tenant  or  owner  who  may 
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Wboih  takes  bis  place ;  bat  liefore  be  can  do  90,  tlife  court  im- 
poses upon  him  certain  terms,  viz.  to  confess  inter  aKa,  the  tres- 
passi  &c.  On  this  undertaking,  or  on  this  submissiotf  to  perfonn 
these  terms,  the  plaintiff  goes  on  to  trial ;  but  if  the  substituted  or 
real  defendant  do  not  appear,  add  aclonowledge  inter  alia,  the 
committing  the  mong,  the  plauidff  u  stojiped  in  Undne ;  the  gist 
of  his  action  is  gone,  and  on  such  trial  be  -must  be  nonsuited, 
yet  by  the  real  defendant's  not  appearing,  the  matter  stands  as  it 
did  originally,  namely,  between  the  j^amtiff  and  the  former,  6r 
first  defendant,  or,  as  he  is  called,  the  casual  ejector ;  against  him, 
therefore,  for  not  appearing,  the  judgment,  differing  in  die  differ- 
ent counts,  may  in  due  time  be  signed  by  the  plamtifi^.  The  judg- 
ment being  signed  against  the  casual  ejector,  would  only  warrant 
execution  issuing  against  him,  or  his  possession ;  but,  as  be  is  a 
non  entity,  the  justice  of  the  case  would  be  tmreacbed.  In  order 
to  account  for  this  apparent  anomaly,  the  terms  of  the  notice  at 
the  foot  of  the  declaration  served  on  the  tenant  in  possession  nmst 
also  be  recollected. 

When,  therefore,  this  is  the  case,  immely,  that  the  substituted 
or  real  defendant  do  not  appear  on  the  trial,  and  the  plaintiff  is, 
therefore,  in  course,  nonsuitMl :  it  is  nt  the  trial  especially  recorded, 
that  he  is  so  nonsuited,  by  reiMn  of  sudi  non-appearance  of  the 
real  defendant,  and  the  consequent  non-confession  of  the  my  gist 
of  the  action,  lease,  \ntry,  aiid  ouster. 

The  jXMfea  then  states  this  feet,  and  the  consequence  of  the 
substituted  or  real  defendant's  not  appearing  conformably  with  the 
terms  of  the  rale,  is,  his  being  fixed  with  the  costs,  which  he  must 
pay,  or  be  attached;  and  the  person  in  pottession,  whoever  he 
may  be,  having  also  foiled  to  appear,  or  any  one  for  him  in  pur- 
suance of  the  notice  subjoined  to  the  declaration,  b  turned  out 
of  possession.  , 

But  where  nonsuited  on  tiiis  ground,  the  plaintiff  in  ejectment 
is  not  entided  to  sign  judgment  agunst  the  casuaH^jector,  tQl  the 
postea  comes  in  on  the  day  in  bank.  Doe,  J.  Lord  Pklmerston  v. 
Copeland,  2  T.  R.  779-  The  practice  is  different  m  tbe  C.  P. 
Seepos^. 

If  tbe  proper  parties  duly  appear  at  the  trial,  the  verdict  is  given 
for  the  plaintiff,  or  the  defendant,  on  the  merits ;  or  the  plaintiff 
may  be  nonsuited  for  other  causes  than  those  above  mentioned. 

An  attempt  was  made  to  impeach  a  landlord's  tide,'  by  proving 
from  one  of  bis  own  vritnesses,  the  existence  of  an  agreement 
relative  to  the  lands  in  question ;  but  as  such  wititess  was  igriorant 
of  the  contents  of  such  agreement,  and  no  notice  bad  been  given 
to  produce  it,  the  attempt  was  not  allowed  to  succeed.  Doe,  JL 
Sir  Mark  Wood  t;.  Morris,  1«  East,  £37* 

It  is  a  rale  that  whatsoever  bars  the  right  of  entiy^  is  a 
'bar  to  the  plaintiff's  tide';  therefore,  th^  plaintiff  must  on  trial 
prove  seisin  vrithin  twenty  years  in  himself,  or  his  ancestors,  or 
must  prove  a  seirin  in  die  person  that  has  a  particular  estate 
in  the  land,  and  that  be  claimed  vrithin  twenty  years  after  the 
reversion  accraed;  or  that  he  viws  aii  iiifant;  fioti  compoi; 
imprisoned  beyond  the  sea;  or  if  a vfoman,'under^ coverture  at 
the  time  when  the  title  accrued ;  and  that  he  clumed  widiin  twenty 
years  after  he  came  of  agCi  8cc.  for  every  plaintiff  in  ejectment 
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.  mutt  ahew  a  right  of  pouenioD,  ts  well  as  of  propertyi  and, 
therefore^  the  defendant  need  not  plead  the  statute  ^f  limitations, 

•  as  in  odier  actioiis.    Bae»  Abr.  tU»  Ejectment. 

Where  ejectment  is  brouglit  after  a  fine  levied*  by  the  defendant, 
but  before  all  die  proclamations  have  been  made  under  the  statute 
4  H.  VII.  c.  84,  it.is  not  necessai^  for  die  lessor  to  prove  an  actual 
entry  to  avoid  such  fine,  considering  it  only  to  operate  as  a  fine  at 
common  law ;  but  by  the  defendant's  confession  of  lease,  entry, 
and  ouster,  the  merits  only  of  the  lessor's  title  are  pot  in  issue. 
Doe,  d.  Duckett  and  Anodier  v^  Watte,  9  JBasT,  17. 

And  in  ejectment  against  lessee  of  dthes  for  holding  over  after 
.  the  expiration  of  a  notice  to  quit,  some  evidence  must  be  given  ^o 
ahew  that  he  did  not  mean  to  <}uit  the  possession,  as  by  his  decla- 
ration to  that  effect,  or  even  his  silence  when  questioned  about  it ; 
or  as  it  seems  by  shewing  thai  the  defendant,  who  claimed  by 
assignnMnt  from  the  original  lessee,  had  entered  into  the  rule  to 
defend  as  landlord.  Doe,  d.  Brieriy  o.  Palmer,  hart.,  16  East,  59* 

The  plaintiff  in  ejectment  having  proved  that  he  was  endded  to 

•  recover  part  of  the  premises,  thequestioo  of  the  precise  extent 
of  his  claim,  as  defined  by  partieular  metes  and  boundaries,  can- 

.    not  be  inquired  into.      Doe,  d*  Drapers'  Company  9.  Wilson, 
^  Stark.  A^n. 

Tlie  defendant  in  gectment  is  entitled  to  the  general  reply.  Where  dcfendsiit 
where  die  plaintiff,  claiming  by  descent,  proves  his  pedigree,  and  ^^^^  ^  ^^^""^ 
stops,  and  the  defendant  sets  up  a  new  case  in  his  defence,  which       ^^^* 
is  answered  by  evidence,  on  the  part  of  the  plamtiff.     Good- 
tidei  d.  Revett  v.  Braham,  (trial  at.  bar)  4  T.  A.  497. 

A  new  trial  may  be  had  in  qcctnient;  as  well  as  in  other  cases.  New  trial  graat- 
Gooddde,  d.  Alexander  v.  Clayton,  4  Burr.  2264.  ^* 

If  the  verdict  be  for  the  pbuntiff,  die  costs  are  taxed ;  but  the  wimt  done  en 
court  will  not  refer  it  to  the  prothonotary  to  take  an  account  of  ^^^^^^  ^^  P^^* 
monies  received  by  the  lessor  of  the  plainuff  in  respect  of  annuities, 
or  to  asoertaio-  the  costs  in  an  action  of  ejectment.  Doe,  if  .Johnson 
9.  Roe,  6  .J.  B.  Moore,  331. 

The  final  judgment  or  such  verdict  is  signed,  writ  of  execution 
is  issqed  for  the  costs,  and  a  writ  of  possession  for  the  premises; 
or  diis  last  writ  and  a  writ  of  fieri  Jacias  may  be  incorporated. 
.   See  Pbactical  Dibbctions,  also  Fobms  subjoined. 

V.Qf  THB  l^BOCEEDINGS  AFTER  VbBDKT. 

It  may  be  nsefiil  to  add  a  note  aa  to  the  judgment  in  ejectment,  As  to  the  jodg* 
and  to  subjoin  some  of  the  cases  relating  thereto.  ^^^ 

.  By  the  practice,  of  K.  B.  the  plaintiff  in  ejectment  is  not  endded 

.  to.  aign.  judgment  against  the  cairoal  ejector  until  after  the  postea  is 
brought  in  on  the  day  in  bank.  But  where  after  verdict  by  default 
of  delendant  the  plaintiff  sued  out  a  writ  of  possession  on  the  6th 
of  Novonber,  wtthout  producing  the  postea,  and  executed  it  on 
Ae  iMkj  without  any  objection  on  the  part  of  the  defendant  until 

.  mfterwards,.  the  oourt  jefased  to  set  aside  the  writ ;  it  appearing  diat 
die  defendant  had  sustained  no  prsjudice:  and  die  court  added» 

•   dial  if  he  had,  that  was   matter  of  reference    to  the  master. 

It  vriU  be  seen,  Fobms  subjoined,  that  on  a  single  demise,  the  On  a  single  iie« 
/form  of  the  judgment  i%  ^^  that  the  plaintiff  do  recover  hb  term  ^"'^^ 
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Lord  Mamfieldf 
C  J.  on  a  Jadg' 
ncnt  in  ejccU 
nent. 


Where  lemve  to 
itsoc  execatioa 
necetMury. 


Where  plaintiff 
■My  distrain  for 
rent  after  ver* 
dki 


•fprvnid  jfk  to  come  aod  inmpmd  <rf  and  iti  the  s»d  tenenieiitSy 
with  the  appnrtenaiicos  mbove  mentioiied^  whereof  it  has  beeo 
fouud  bj  the  jurors  aforesaid^  that  the  cfefeodanc  is  jgnStjr  of  the 
Iftipirt  atfd  e^tOMOt  aforesaid^  and  Us  damages  aforesaid,  bj  the 

i'uroffs  aforesaid^  io  form  aferenid  assessed,  aad  also/'  8cc.  ind  the 
aoguage  of  Lord  MaDsfield,  C.  J.  in  delivering  the  opinion  of  the 
court  in  Taylor,  </•  Atkynstr.  Horde,  iBtOT.  60-114^  will  fbmia 
good  comment  thereon* 

^*  In  truth*  and  in'  substance,  a  iudginent  in  gectment  is  a  re- 
covery of  the  possession,  not  of  the  seisin  or  freehold,  without 
prejudice  to  the  nght,  as  it  may  afterwards  appear,  even  between 
the  parties.  He  who  enters,  wider  it  in  tnidi  and  substance, 
can  only  be  possessed  according  to  right  ffout  Ux  fKOtubU. 

^  If  he  has  a  freehold,  he  is  in  as  a  freeholder.  If  he  has  a 
chattel  interest,  he  is  in  as  a  termor,  and  in  respect  of  the  freehold, 
his  possession  enures  according  to  ii|^t.  Jf  he  has  no  title,  he  is 
in  as  a  trespasser;  and  without  a  re-entry  by  the  trae  owner,  is 
liable  to  account  for  the  profits/' 

And  upon  the  principle  delivered  above,  though  not  upon  the  au- 
thority or  case,  for  the  question  did  not  there  arise,  it  had  before  been 
decided  in  Ablett,  lessee  of  Glenbun  v.  Skinner,  1  Sid*  229 ;  that 
the  lessor  shall  recover  according  to  his  title ;  for  where  the  deds- 
lation  was  of  a  fourth  part  of  a  fifth  jpart,  and  the  lessoi^s  true 
tide  was  only  to  one-third  of  one^fourth  of  a  fifth  pert,  which  was 
only  a  third  part  of  what  was  demanded ;  yet  it  was  resolved, 
that  the  verdict  should  be  taken  according  to  the  tide. 

And  in  a  subsequent  case,  the  question  was,  whether  the  phio- 
tiffy  on  her  declaration  for  a  moie^  of  the  lands,  tenements,  snd 
hereditaments  .  therein  mentioned,  could  reoover  one-third  part  of 
such  premises ;  and  Mansfield,  LiL  C.  J.  dedared  the  rule  to  be  as 
stated  above,  aad  that  in  the  present  case  she  had  demanded  half, 
and  that  she  appeared  entitled  to  a  third,  and  that  so  much  she 
otight  to  recover,  and  bis  Lordship,  and  Foster,  J.  both  declared 
the  above  case  from  Sid.  to  be  in  point,  Denn,  dL  Bwgess  v. 
Purvis,  1  Burr.  326,  the  case  of  Gpoodwin  t;.  Blsckman,  3  Ln. 
dS4,  336,  was  said  to  be  a  strange  case,  and  contrary  to  sll 
experienpe* 

When  the  landlord  is  admitted  to  defenl  aaaclioQ  of  qectment, 
and  judgment  is  entered  against  the  casual  ejector  with  stay  of  elo- 
cution until  farther  order,  the  lessor  before  he  takes  out  execution 
must  liiove  the  court  foir  leave  to  do  so,  andrthe  rale  is  not  absolute 
in  the  first  instance.  Doe  v.  Gibbs  and  Wife,  1  Ckii.  R*  47*  &:»• 
J)Qe,  d.  Simons  v.  Masters,  S.  P.  Id.  £33.  In  the  applica- 
tion of  this  case  it  %iill  be  considered  howfitf  the  stat.  1  6.1V. 
c.  87*  has  rendered  it  nugatory. 

AUitr  where  there  is  a  vendict  aguhst  the  famdloid  in  ejectment 
on  his  appearing  at  the  trial  and  confeaping  Idase,  entiry,  wid  ous- 
ter, for  thefe  judgment  msy  be  entered  up  thereota  and  ezecutSDa 
issued  against  him  without  applying  to  the  court.  Ptr  Cur. 
H.  ^G.  ni.  K.  B.  2  Tidd,  1012. 

The  landlord  of  premises  after  nottceto  qtnt  brought  an  action 
of  ejectment  against  the  tenant  and  obtained  a  verdict.  /Hin  latter 
still  containing  in  p6ssessioti^  the  landlord  afterwards  diMraioed  on 
him  for  rent  which  bcCMBC  due  after  the  verdict  and  which  be 
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paid :  Held  that  the  execution  in  the  ejectment  couM  not  be  stayed, 
as  the  tenant  should  have  disputed  the  distress.  Doe^  J.  Holmes 
V.  Dayis^  %J.  B.Moore,  581. 

Writ  of  possession  cannot  issne  at  the  distance  of  £0  jearS|  Wliere  before 
after  judgment^  without  a  m.fa.  to  be  obtained  on  motion.  Doe  ««:utioii  $cu  fa. 
V.  RendaU  and  Another,  1  Chtt.  R.  535.  necciswy. 

Of  course  execution  can  be  taken  out  for  no  more  than  the  Execution,  for 
plaintiff's  right  to  recover.  Far  v.  Derni,  1  Burr.  362;  and  this  ^**^' 
right  will  be  modified  by  circumstances ;  for,  where  the  declara- 
tion was  served  on  a  tenant,  and  his  landlord  was  admitted  to 
defend,  the  plaintiff  was  held  capable  of  recovering  only  such 
premises  as  the  tenant  was  proved  to  be  in  possession  of.  Fenn, 
d.  Blanchard  v.  Wood,  iB.Sf  P.  573. 

And  after  verdict  in  ejectment  for  a  messuage  and  tenement,  the    * 
judgment  may  be  entered  according  to  the  judge's  notes  for  the 
messuage  only,  and  this  pending  a  rule  to  arrest  the  judgment, 
without  obliging  the  lessor  of  the  plaintiff  to  release  the  damages. 
Goodtitle,  d.  Wright  v.  Otway,  8  East,  357. 

£|ectment  against  a  feme  sole  who  married  before  trial,  and  Ejertment 
verdict  atid  judgment  against  her  by  her  original  name :  Held  that  '^"*^  ■  •^'*' 
it  was  regular  to  issue  an  habere  facias  possessionem  and  Ji.  Ja.  ^  * 
against  her  by  the  same  name,  though  the  ji.  fa.  was  inoperative. 
Doe,  d.  Taggart  v.  Butcher,  3  M .  ^  S.  557. 

If  an  ejectment  be  brought  against  baron  and  feme,  and  the  Judjnnent  where 
plaintiff  hath  a  verdict  against  both,   and   before  judgment  the  Imsband  diet, 
husband  dies,  the  plaintiff  may,  on  suggestion  of  this  fact,  have 
judgment  against  the  wife,  and  the  reasoning  adopted  in  tliis  case 
by  Mr.  Crompton,  seems  founded  in  principle,  ''  not  only  because 
this  is  a  trespass  committed  by  the  wife,  and  tliat  therefore  she  is 
punishable  for  her  own  act,  which  is  injurious  to  another,  but, 
because  where  the  wife  is  found  guilty  of  the  ejectment,  she  must 
have  obtained  that  unlawful  possession  either  jointly  with  her  hus- 
band, and  then  it  survives,  or  else  she  had  the  whole  possession 
in  her  own  right,  and  in  either  case,  the  plaintiff  may  punish  her, 
and  recover  the  possession,  which  is  wholly  in  her  on  the  death* 
of  her  husband.''    "Roll.  Rep.  14.  See  abo  Rtgley  i;.  Lee  and  Wife, 
Cro.  Jac.  356. 

In  the  marginal  note  of  the  case  of  Morres,  bart.,  v.  Barry,  Courts  tlUpofled 
fi  Sir.  ll^O,  it  is  said,  that  the  court  will  make  any  possible  intend-  |„j"^^  *^ 
ment  to  support  a  judgment  in  ejectment ;  and  thetase  was,  where  ,^"  ^""^ 
there  are  two  demises  laid  on  the  same  premises  for  the  same  term, 
both  as  to  commencement  and  duration,  and  the  judgment  was,| 
that  the  plaintiff  recover  his  terms  in  the  plural  number  in  the  pre- 
mises ;  it  was  objected,  that  both  lessors  could  not  have  a  title  to 
demise  the  whole,  and  therefore  there  was  an  inconsistency  in  the 
judgment,  and  non  constat,  which  of  the  lessor's  rights  is  esta- 
blished; the  court,  however,  ruled,  that  as  this  {objection)  was 
after  verdict,  a  bare  possibility  of  title,  consistent  with  the  judg- 
ment, will  be  suflfarient.    llie  judgment  does  not  entitle  the  plain- 
tiff to  hold  one  moment  longer  than  be  ought  to  do,  if  it  had  been 
termed  in  the  singular  niimber.    But  see  Roe  v.  Power,  Dom. 
Proc.  £  N.  JR.  1 .   Where  a  declaration  contained  two  demises  by 

▼OL.  I.  MM 


Ai6 


At  to  the  de- 
fence. 


Appearance  to 
be  daly  entered. 

Tenant  to  give 
his  landlord  no- 
tice of  ejectment 
by  Stat. 


The  Stat  llG.  II. 
ff.  19.  f.  12. 


Sect.  15. 


EJECTMENT;  Wl.  As  to  the  Defence;  Jfpearance.  , 

two  differeot  leMors  pf  two  distinct  undivided  thirds :  judgment 
was  given,  that  the  plaintiff  ''  do  recover  his  said  terms.''  On 
error  it  appeared  from  the  facts  stated  on  a  bill  of  exceptions  to 
the  judge's  directions  on  a  point  of  law,  tiiat  the  ejectment  re- 
spected only  one  undivided  third,  held  well  enough  on  this  record, 
where  the  point  was  only  raised  by  bill  of  exceptions.  Sembk^ho^" 
ever  that  it  would  have  been  well,  even  on  special  verdict. 

The  court  refused  to  set  aside  the  verdict  in  ejectment,  on  tbe 
ground  that  there  was  a  variance  between  the  description  of  the 
premises  in  the  Nisi  Priu^  record,  [upon  which  the  plaintiff  re- 
covered], and  the  issue,  it  not  being  stated  how  the  premises  vere 
described  in  the  declaration  delivered.     Doe,  d.  Cotterill  r.  Wylde, 

For  further,  as  to  execution  in  ejectment,  see  title  Ha  bcbe 
FACIAS  POSSESSIONEM,  Writ  of  Habere  fodos  potafsdoncm, 

VI.  As  TO  THE  Defence.  Appearance. 

The  cases  hitherto  mentioned  relate  to  the  prosecution  of  the 
action  in  ejectment  on  the  part  of  the  plaintiff,  or  of  his  lestor 
therein ;  it  remains  to  mention  some  of  those  which  relate  to  the 
defence ;  whether  that  defence  be  made  by  the  original  tenant,  his 
landlord,  or  by  any  other  person  claiming  title  also  to  the  pre- 
mises in  question. 

And  it  may  be  in  place  here  to  observe,  that  the  tenant  may 
shew  his  landlord's  title  at  an  end  in  ejectment  brought  apiost 
him  by  the  landlord.  Doe,  d.  Jackson  v,  Ramsbotham,  3  M.l^S. 
610. 

The  first  step  to  be  taken  on  the  part  of  the  tenant,  on  being 
properly  served  with  the  declaration  in  ejectment,  and  if  he  mean  to 
dispute  the  possession  is  duly  to  appear ;  or  if  his  holding  be  under 
landlord,  he  must  forthwith,  agreeably  to  the  statute  to  be  imme- 
diately mentioned,  give  him  due  notice  thereof,  and  this  he  usually 
does,  by  transmitting  to  him,  or  to  his  steward  or  agent,  the  de- 
claration with  which  he  has  been  served. 

As  well  to  prevent  fraudulent  recoveries  of  the  possession  by 
collusion  with  the  tenant,  and  also  probably  to  punish  the  care- 
lessness of  tenants,  in  a  matter  of  so  much  importance,  should 
they  neglect  to  give  due  notice  of  a  declaration  in  ejectment  being 
served  to  tbe  person  under  whom  they  hold,  or  whose  title  ma;  be 
impeached,  or  whatever  else  might  be  the  motives  that  actuated 
the  legislature,  by  stat.  11  G.  II.  c.  19.  s.  12.  that  every  tenant  to 
whom  any  declaration  in  ejectment  shall  be  delivered  for  any  lands, 
tenements,  or  hereditaments,  shall  forthwith  give  notice  to  his 
landlord,  or  hb  bailiff  or  receiver,  under  penalty  of  forfeiting  the 
value  of  three  years  improved  or  rack-rent  of  tbe  premises  ao  de- 
mised,  or  holden  in  the  possession  of  such  tenant,  to  the  person 
of  whom  he  holds,  to  be  recovered  by  action  of  debt,  &c. 

By  8. 13,  the  court,  where  such  ejectment  shall  be  brought,  may 
suffer  the  landlord  to  make  himself  defendant,  by  joining  with  tbe 
tenant  to  whom  such  declaration  in  igectment  shall  be  delivered,  in 
case  he  shall  appear ;  but  in  case  such  tenant  shall  refuse  or  neglect 
to  appear,  judgment  shall  be  signed  again^  such  casual  ejector  for 
want  of  such  appearance ;  but  if  the  landlord  of  any  part  of  the 
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lands,  &c.  for  which  sach  ejectment  was  brought,  shall  desire  to 
appear  by  himself,  and  consent  to  enter  into  the  like  rule,  that  by 
the  course  of  the  court  the  tenant  in  possession^  in  case  he  or  she 
had  appeared,  ought  to  have  done^  then  the  court,  where  such 
ejectment  shall  be  brought,  shall  permit  such  landlord  so  to  do, 
and  order  a  stay  of  execution  upon  such  judgment  againat  the 
casual  ejector,  until  they  shall  make  further  order  thereon* 

The  court  will  not,  after  a  plaintiff  has  obtained  judgment  and 
possession  in  an  undefended  ejectment,  without  collusion,  and 
bas  sold  part  of  the  premises,  and  transferred  the  possession,  let 
in  a  landlord,  to  defend  from  whom  his  tenants  had  concealed  the 
ejectment.    Goodtitle.t^.  Badtitle,  4  Taunt.  880. 

A  tenant  to  a  mor^;agor,  who  does  inot  give  him  notice  of  an  whd  not  liable  to 
ejectment  brought  by  the  mortgagee  to  enforce  'an  attornment,  is  the  penaltiet  of 
not  liable  to  the  penalties  of  this  statute.    Buckley  v.  Buckley,  J^iog'' notice?''^ 

I  2'.  R.  647«     But  as  such  ejectment  can  no  longer  be  brought  for 
such  a  purpose,  ^ti^re  the  practical  pertinency  of  this  case. 

It  is  said,  that  under  this  act  no  person  claiming  title  will  be  let  who  may  he  let 
in  to  defend,  but  he  that  can  first  seal  a  lease  upon  the  premises  »  to  defend, 
must  obtain  possession.    BulL  N.  P.  9^.  Ex  parte  Beauchamp    ' 
and  Burt,  Bar.  177;   and,  therefore,  a  mortgagee,  who  was  not 
in  possession,  and  had  never  received  the  rents,  was  revised  to  be 
admitted   a  defendant  with  the  tenant,  Jones,  d.  Woodward  v. 
'  Wiilioms,  T.  15  G.  II.  %Cromp.  173;  but  this  limited  construc- 
tion of  the  act  seems  to  be  doubtful  as  to  this  case ;  see  Runn. 
Eject.  M  edit.  208 ;  the  lord  by  escheat  has  a  right  by  law  to  be 
joined  with  the  tenant.    Fairclaim  ex  dimiu.  Fowler  i^.  Sbamtitle, 

3  Burr.  \2QO.  1304. 

In  the  course  of  the  argument  on  this  case,  Wilmot,  J.  observed,  ^l*  tUtnte  said 
that  two  different  acU  of  parliament  had  been  made  at  near,  500  ^^  unnetea- 
years  distance  upon  the  very  same  subject,  where  there  was  no  oc-  ^^* 
casion  for  either  (the  stat.  Westminster  2.  c.  3,  and  this  act  of 

II  G.  II.  e.  19).  This  observation,  it  will  be  seen,  related  to  the 
question,  whether  a  landlord,  or  he  that  stood  behind  the  tenant  in 
possession,  had,  or  had  not,  a  right  to  come  in  and  be  received 
pro  interesse  suo  [for  /ns  own  interest  in  the  .premises^  or  to  be 
made  co-defendant  with  the  tenant.  Vide  2  Inst,  34^^  345,  and 
Braeton^  lib.  5.  fo.  393  •&.  No.  14.  ibid.  130,  1.  And  it  has-  been 
decided,  that  a  devisee,  not  in  possession,  may  be  admitted  to  de- 
fend instead  of  the  tenant.     Lovelock,  d.  Norris  f».  Doncaster, 

4  T.  R.  122 ;  but  a  ce^ui  que  trust  cannot.    Same,  d*  Same  v* 
Same,  3  3'.  JR.  783. 

But  the  court  will  not  set  aside  a  judgment  and  execution  in 
ejectment,  in  order  to  let  in  a  person  to  defend,  though  he  mkke  an 
sSflMayit  setting  forth  a  clear  title,  and  offer  to  pay  costs.     Doe,  d. 
<  Leger  v.  Roe,  3  Taunts  506. 

And  a  third  person  cannot  defend  as  landlord  upon  the  trial  of  an 
ejectment,  where  it  appears  that  the  tenant  in  possession  came  in  as 
tenant'  to  lessor  of  the  pkintiff  and  paid  rent  to  him  under  an 
ngveement  that  has  eipired.     Doe^  d.  Knight  v.  Lady  Smythe, 

4M.*S.347. 

It  has  been  decided,  that  although  the  rule  made  upon  the  motion  As  to  appear^ 
/4»r  judgment  against  tbe^  casual.  Rector,  is  in  the  foUowwg  wprds  :  *^^*' 
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"  that  if  the  tenant  in  possession  shall  not  appear  within  four  days 
after  the  end  of  the  term,  judgment^may  be  signed  aguott  the 
casual  ejector;"  judgment  ought  not,  according  to  the  osual  prac- 
tice of  the  courty  to  be  signed  before  the  afternoon  of  the  fifth 
day  after  the  end  of  the  term.  Hyde,  d.  CuUiford  v.  Tbrastoui^ 
Say.  R.  303. 

In  all  country  ejectments  i\hich  shall  be  served  before  the  es« 
sbign  day  either  of  Michaelmas  or  Easter  term,  the  time  for  the 
appearance  of  the  tenant  in  possession  must  be  within  four  days 
after  the  end  of  such  Michaelmas  or  Easter  term,  and  must  not  be 
postponed  until  the  fotnrth  day  after  the  end  of  Hilary  or  Trinity 
term  next  respectively  following.  R.  G.  £.  2  G.  IV.  C.  P. 
5  J.  B.  Moore,  637. 

The  appearance  in  ejectment  should  be  entered  of  the  tens 
mentioned  in  the  notice ;  and  where  the  notice  to  appear  was  in 
Hilary,  and  the  tenant  entered  an  appearance  in  Michaelmas  fol- 
lowing, and  did  nothing  farther,  and  plaintiff  finding  no  appearance 
of  Hilary,  and  no  common  rule  entered  into  or  pleaded,  signed 
judgment  against  the  casual  ejector,  the  court  held  it  regular;  but 
afterwards  set  it  aside,  upon  payment  of  costs  to  try  the  meriti. 
Mason,  dt  Kendale  v.  Hodson,  Bar,  ^50. 

Mr.  Crompton  has  collected  several  other  cases  in  relation  to 
appearance  and  defence,  by  persons  claiming  to  be  admitted  lo 
defend,  as  tenants,  as  landlords,  or  as  otherwise,  setting  up  a  title 
to  the  premises. 

If  one  tenant  in  common  bring  ejectment  against  another,  there 
is  no  occasion  to  prove  an  actual  entry  and  ouster,  for  that  is  con- 
fessed by  the  rule ;  but  if  the  fact  be,  thai  there  baa  beeo  no 
actual  ouster,  the  defendant  ought  to  apply  to  the  court  not  to 
compel  him  to  confess,  or  to  permit  him  to  do  it  specially,  ubick 
the  court  will  grant  where  it  is  only  matter  of  account,  and  die  only 
ouster  is  by  pernancy  of  the  profits,  without  an  actual  obstnictiou 
of  the  other  to  occupy.  Wigfall  v.  Bridon,  £.  6  6.  III.  cited 
fi  Cromp.  178.  So,  that  in  such  case,  the  defendant  should  only 
confess  lease  and  entry,  for  one  tenant  in  common  has  no  rigbt 
toiiust  another. 

In  C.  B.  it  was  moved,  that  the  landlords,  viz.  A.  B,  and  C. 
might  be  made  defendants,  without  the  tenants  in  poaaesskm,  «bo 
refused  to  appear;  but  the  motion  was  denied,  and  thecomnion 
rule  was  made  to  add  the  landlords  to  the  tenants  in  DoasesaioO' 
Bameif  178*    See,  however,  jpoaf,  where  funtes,  179,  is  cited. 

Motion  that  Mr.  P.  who  claimed  title,  might  be  made  deftodast 
instead  of  the  late  tenant  who  qaitted  poaaeasioD,  denied.  Brnna, 
175. 

In  ejectment,  the  court  denied  to  let  the  paiaon  of  Hampstead 
chapel  defend  only  for  a  right  to  enter  and  perfcwm  divine  senice, 
notwithstanding  the  case  in  Salk.  256,  (HiUwgawonh  v.  Brewster) 
^■yitijg,  it  had  often  been  denied  since  Martin  v.  Davis,  Sim.  914; 
but  it  is  said  otherwise,  and  these  casea  are  cited,  1  SeiL  107. 

Motion  on  aflSdavit,  that  the  tenant  in  possession  wa»  •  material 
witness  for  the  landlord,  that,  therefore,  the  landlord  mig^  be 
made  a  defendant  in  the  room  of  the  tenant  in  poasesaioii  si^cted; 
that  it  WM  never  doiie^  and  it  wo«ld  not  make  him  a  witaesa  irhcn 
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done*  4adf  p^r  Cur,  he  is  liable  for  the  meaoe  profit.  The  de- 
claratioD  is  regularly  delivered  to  the  tenant  in  possession.  It  was 
never  done  in  this  court.    Bourne  r.  Turner,  Stra.  632. 

A  motion  was  made  on  behalf  of  the  tenant  in  possession  against 
D.  an  attorney  for  appearing  and  pleading  for  him  without  au- 
thor!^: it  appeared,  that  the  tenant  in  possession  was  tenant  at 
will,  to  infants,  by  order  of  whose  guardian,  D.  had  appeared,  and 
pleaded  for  the  tenant,  and  offered  the  tenant  security  to  indemnify 
him ;  but,  per  Cur*  a  defence  cannot  be  made  for  the  tenant  with- 
out his  consent;  let  the  appearance  and  plea  be  withdrawn. 
Barnes^  39. 

In  C.  B.  the  agents  for  the  tenant  in  possession  entered  their 
appearance  with  the  filazer,  and  sent  a  note  to  plaintitTs  agent,  that 
defendants  pleaded  not  guilty ;  plaintiff's  agent  signed  judgn^qnt 
for  want  of  a  plea  in  form.  .  The  counsel  for  the  tenants  submitted 
to  the  court,  that  according  to  the  words  of  the  rule  for  judgment 
against  the  casual  ejector,  unless  the  tenants  appear,  a  new  decla- 
ration against  the  tenants  should,  in  strictness,  have  been  delivered 
before  a  plea  in  form  could  be  required.  Judgment  set  aside  with 
iCQSta.    Id.  S70. 

On  motion  for  the  landlord  to  defend  upon  the  statiite  II  G.  II. 
the  court  objected,  that  this  motion  could  pot  properly  be  made 
till  after  judgment  signed  against  the  casual  ejector,  and  that  an 
affidavit  ought  to  be  produced  of  the  tenant's  refusal  or  negleci  to 
appear;  to  which  it  was  answered,  that  after  judgment  signed 
against  the  casual  ejector  the  plaintiff  might  take  possession ;  but 
the  court  held  the  affidavit  to  be  necessary,  and  made  no  rule,  de- 
claring that  the  intent  of  signing  the  judgment  against  the  casual 
elector,  was  only  that  the  plaintiff,  after  having  tried  his  cause 
against  the  landlord  (the  tenant  not  being  a  party)  might  have  the 
benefit  of  his  verdict,  and  take  possession  under  the  juifgment, 
Mfhich,  under  such  verdict,  he  could  not.  It  seems  reasonable 
<tipon  a  proper  affidavit)  to  grant  a  rule  to  shew  cause,  before  judg- 
ment against  the  casual  /Rector  can  be  signed,  to  prevent  the  ill 
consequences  of  taking  possession  immediately  aften  Id,  179* 

The -tenants  had  the  forenoon  of  th^  29th  of  April  in  Ea^er 
term  to  appear  in ;  F.  the  landlord,  moved  to  add  hin^self  to  the 
tenants,  but  no  appearance  being  entered,  plaintiff,  on  the  SOth, 
signed  judgment  against  the  casual  ejector ;  t^e  landlord  afterwards, 
without  disclosing  to  the  court  what  had  been  previously  done,  ap- 
plied for  the  conditional  rule  as  a  matter  of  course,  and,  by  virtue 
thereof,  on  the  1st  .of  May,  appeared  alone  without  the  tenants  ; 
pkuntiff  moved  to  take  out  execution  on  the  judgment,  and  on 
ahewing  cause,  the  judgment  appeared  to  be  regular,  and  the  ap- 
pearance out  of  time ;  pkintift  offered  to  waiv^  his  judgment,  if 
the  landlord,  who  resided  at  Jamaica,  would  give  security  for  costs, 
to  which  his  coimaei  not  consenting,  die  court  made  tlie  rule  ab- 
aolute,  for  leave  to  take  out  execution.    Jt/.  186. 

It  was  moved  on  this  statute,  that  ttie  landlord  might  be  added 
/defcndant  to  •  C.  D.  one  of  bis  tenants,  who  appeared  to  defend 
tbe  premises  in  hb  possession,  and  that  as  to  the  residue  of  the 
premises  contained  in  the  declaration  in  the  possession  of  T.  M*« 
paotheF  tenanti  wbo  refused  to  appear  (as  per  affidavit),  ih^  lyid* 
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lord  might  appear  and  defend  singly  :  ruled  accordingly ;  and  tbat 
the  plamtifF  might  sign  judgment  against  the  casual  ejector  as  to 
the  tenements  in  possession  of  T.  M.,  but  that  the  writ  of  kab, 
fac.  poss.  be  stayed  till  further  order.     Bamet,  179. 

A  regular  judgment  had  been  fairly  obtained  against  the  casual 
ejector,  the  tenant  having  neglected  to  give  notice  to  the  landlofdy 
for  which  reason  the  landlord  moved  to  set  aside  the  judgment ;  the 
landlord  was  an  infant,  and  therefore  could  not  consent  to  any 
issue ;  the  court  held  that  the  possession  ought  not  to  be  changed, 
where  there  had  been  no  trial,  oor  opportunity  of  trying,  »id 
ordered  that  the  tenant  should  pay  the  costs,  that  the  rqpilar 
judgment  and  writ  of  possession  should  be  set  aside,  that  the  land- 
lord be  made  defendant,  and  not  to  set  up  any  satisBed  term,  or  trust 
estate,  and  to  admit  that  Z.  T.  was  seis^.  Bwrr.  Rep.  4.  pi. 
1996.  (Troughton  v.  Roe,  4  Burr.  1996.) 

Where  the  landlord  is  made  defendant,  the  plaintiff  onist  prove 
the  landlord  tenant,  in  possession  of  the  premises  id  question, 
1  Wih.  220.    But  see  R.  M.  stat.  1  G.  IV.  ante. 

A  landlord  was  made  defendant  according  to  the  1 1  G.  II*  c.  19« 
s.  13,  on  the  teni^nt's  non-appearance,  and  entering  into  the  com« 
mon  rule,  and  thereupon  a  stay  of  execution  was  ordered  until 
the  court  should  make  further  order.  Burr.  Rep.  4*  pi.  757. 
(4  Burr.  757.) 

If  a  writ  of  error  is  brought  by  a  landlord,  it  is  euflicieDt  rea- 
son against  taking  out  execution.    Ibid. 

But  the  proper  opportunity  for  the  landlord  to  make  his  stand 
against  the  execution  is,  by  shewing  this  as  cause  against  the 
plaintiff's  motion  for  leave  to  take  it  out.  Ibid.  And  if  he  omits 
this  opportunity,  the  execution  regularly  issued,  shall  not  be  set 
aside.    Ibid. 

A  landlord  m^e  defendant  without  his  tenant  may  bring  eiror, 
and  stay  execution.     Sira.  1241. 

The  landlord  had  applied  to  be  made  a  defendant,  and  hsd 
entered  into  the  common  rule,  but  the  lessor  of  plaintiiSF  bad  not 
joined  in  the  consent  rule,  and,  on  motion  to  set  aside  a  rule  to 
reply  (as  he  could  not  be  forced  to  proceed  against  a  person  whom 
he  had  never  accepted  as  defendant),  the  court  held  the  rule  to  be 
regular,  and  that  the  nominal  plaintiff  might  be  non-prossed 
thereby,  but  being  nominal,  the  defendant  could  have  no  costs. 
.2  BL  Kep.  76s.  In  C.  B.  the  plea  of  Marshall  and  others,  landladies 
and  tenants  in  possession,  who  had  appeared  urith  the  filacer,  tod 
entered  into  the  common  rule,  was  left  in  the  fH'othonotary'a  oflSoe, 
entitled  with  the  true  nanoe  of  the  cause,  but,  by  mistake  in  the 
t)ody  of  the  plea  the  name  of  the  plaintiff,  lessor  was  inserted  (as 
the  person  complaining),  instead  of  that  of  the  nominal  plaint^. 
Plamtiff 's  attorney  looking  upon  this  plea  as  null  and  void,  signed 
judgment  against  the  casual  ejector,  which  judgment  was  set  aside 
with  costs,  as  irregular,  the  plea  is  properly  entitled,  and  not  a 
nullity.     Bar.  191.  ' 

In  C.  P.  the  declaration  was  delivered  to  the  tenant  in  posses- 
sion, without  any  prothonotary's  name  set  thereon ;  upon  affidavil 
of  service,  the  court  made  a  rule  for  the  tenant  to  shew  cause  why, 
upon  notice  at  the  prothonotary's  office,  judgment  should  not  b^ 
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*  eotefed  againsl  the  casual  ejector,  unless  he  (the  tenant),  appeared 
within  the  usual  time,  which  rule,  on  affidavit  of  service,  was  made 
absolute*    Bar.  192. 

Motion  was  made  to  make  the  lessor  of  the  plaintiff's  wife^  a 
defendant  in  ejectment,  the  plaintiff's  title  being,  by  a  pretended 
intermarriage,  which  was  controverted,  Ei  per  HoU,  C.  J.  To 
make  a  landlord  a  defendant  in  ejectment  is  of  right,  for  otherwise 
lie  might  lose  his  possession  by  combination  between  the  plaintiff 
and  tenant  in  possession,  and  the  court  inclined  to  grant  the 
motion,  because  there  could  be  no  inconvenience,  and  it  would 
make  the  verdict  more  considerable ;  but,  in  regard  the  wife  lived 
ill  Cheshire,  and  must  have  fourteen  days  notice  of  the  trial,  and 
the  defendant  would  not  waive  that ;  the  court  perceived  it  a  trick 
to  put  off  the  trial,  so  nothing  was  done.     1  Salk.  157* 

The  court  will  not  endure  a  lessee  to  defend  (alone)  au  ejectment 
against  his  landlord,  or  those  claiming  under  him,  on  a  supposed 
defect  of  title.    2  BL  Rep.  1259* 

Having  pointed  out  the  obligation  of  the  tenant  to  give  bis  Caaci  on  tbe 
landlord  notice  of  the  being  served  widi  the  gectmeut  accordmg  to  *^n>m*^  ("^^^ 
tbe  act  of  parliament ;  also  as  to  who  may,  and  who  may  not  be  ad- 
mitted to  defend,  in  the  place  of,  or  with  the  tenant  in  possession^ 
it  becomes  necessary  next  to  notice  some  of  tbe  cases  that  have 
been  decided  on  the  consent  rule ;  but  previously  it  may  be  in  place 
to  mention  that  if  the  plaintiff  declare  generally,  and  the  defendant  Where  partieiH 
doubt  what  lands  the  plaintiff  means  to  proceed  for,  he  nuiy  call  ^  of  premiiM 
upon  him  by  a  judge's  order  to  specify  them ;  and,  on  the  other  fended  iny  h9 
kand,  tbe  plaintiff  may  call  on  the  defendant  to  specify  for  what  he  had. 
defends,  when  that  is  not  ascertained  by  the  consent  rule.     Good- 
light,  d.  Balch  v.  Rich,  7  T.  R.  327,  and  n.  832,  seq« 

So,  where  the  ejectment  is  brought  for  forfeiture  of  a  Iease»  ' 

the  court  will  compel  the  plaintiff  to. deliver  a  particular  of  the 
breaches  of  covenant  on  which  he  intends  to  rely.  Doe,  d.  Birch 
V.  Philips,  6  T.  R.  597*  And  it  should  seem  that  such  particular 
must  not  be  too  general;  the  breach  meant  to  be  proved  must  be 
specified.    See  3  Fes.  4r  B.  30. 

Where  a  defendant  in  ejectment  shews  by  affidavit  that  he  is 
<x>parcener,  joint  tenant,  or  tenant  in  common,  and  denies  actual 
ouster,  the  court  will  permit  him  to  confess  lease  and  entry  only, 
without  confessing  ouster.     Doe,  d.  Gigner  v.  Roe,  2  Taunt*  397. 

The  nature  of  the  consent  rule  has  been  shewn  above;  also 
bow  far  it  has  been  modified  by  a  late  rule  of  court*:  and  its 
operation  is  decided  to  be  sufficient  to  prevent  a  nonsuit  for 
want  of  proof  of  actual  ouster;  but  in  the  case  of  Goodright, 
lessee  of  Hare  v.  Cater,  where  this  effect  of  the  consent  rule  was 
acknowledged,  it  was  also  said,  that  actual  entry  is  only  necessary 
to  avoid  a  fine :  and  where  ejectment  was  brought  after  a  fine  Notwithttiiiding 
levied  by  the  defendant,  but  before  all  the  proclamations  have  been  ^here  Uti^  nmrt 
.—  .  be  proved. 

*  Whether  the  observations  made  in  that  when  making  those  observations,  he 
the  former  edition  of  this  compilation  anticipated  tbe  signal  Iroprovemeot  in 
upon  aome  of  the  tenas  of  the  consent  the  practice  wroaght  by  K.  M.  l  G,  IV. 
rule,  had  met  the  eye  of  those  in  ao-  ISteO,  long  before  that  important  rule 
thority,  the  editor  wifl  not  venture  to  was  proniulged. 

determine  ;  bat  he  witl^  pleas  are  finds         «      . . 
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made  under  the  sUt  4  H.  VII.  c.  24,  it  is  not  neoesssry  for  the 
lessor  to  prove  an  acUjial  entry  to  avoid  such  fine ;  considering  it 
to  operate  only  as  a  fine  at  common  law,  but,  by  the  defendant's 
confession  of  lease,  entry,  and  ouster,  the  merits  only  of  the  les- 
sor's title  are  put  in  issue.  Doe,  d.  Ducket  v.  Watts,  9  Eaat,  17. 
To  the  exception.above-mentioned,  althoueh  said  to  be  the  oulj 
one,  it  seems  that  others  may  be  added.  In  order  to  enable  a 
person  who  has  recovered  in  qjectment  to  mainlaio  trespass  for  die 
mesne  profits  against  one  who  was  occupier  when, the  title  accrued, 
but  not  at  the  time  of  the  ejectment,  actual  entry  is  necessary. 
Law  ofN.  P.  ed.  1775,  p.  87,  cited  2  Doiig.  485,  n.  Jn  the 
same  note  a  question  is  made  as  to  whether  an  actual  entry  is  not 
also  necessary  in  order  to  prevent  the  operation  of  the  statute  of 
limitationB,  vide  Law  of  Ni  P.  ed.  1775,  p.  102.  So  held  on:  a 
trial  at  bar  in  Ford  v.  Gray,  Bi  R.  H.  2  Jnne,  unless  there  be 
spme  special  reason  to  the  contrary.     1  Salk.  285. 

It  appears  that  a  new  defendant,  giving  a  rule  to  reply,  may 
non  pros  the  plaintiff  in  ejectmenV  but  being  nominal,  the  de- 
fendant can  have  no  costs.  Goodright^  d.  Ward  v,  Badtitle,  2  BA 
Rep.  763. 

Fine  and  non-claim,  or  a  descent  cast,  which  takes  away  the 
entry,  are  good  pleas  in  this  action  in  bar  of  the  plaintiff's  right 
of  entry. 

A  record  is  a  good  plea  in  ejectment,  Petoe's  Case,  9  Co.  77; 
as  is  also  ancient  demesne,  because  it  tastes  of  the  realty,  Abden's 
Case,  5  Co.  105 ;  but  this  cannot  be  pleaded  without  leave  of  the 
court  and  affidavit,  Doe,  d.  Kuat  v.  Roe,  2  Burr.  1046 ;  but 
see  Doe,  d.  Morton  v.  Roe,  B.  jR,  H.  49  G.  III.  cited  2  Selw. 
N.  P.  2d  edit.  756. 

If  the  term  expire  pending  the  suit,  the  tenant  is  not  barred 
from  shewing  that  fact.  £ngland|  <^«  Sybum  ^.  Slade,  4  37.  jR, 
683.  . 

It  seems  that  if  the  defendant. refuse  on  the  trial  to  confess 
lease,  &c.,  the  plaintiff's  only  remedy  for  costs  is  by  serving  a  copy 
of  the  consent  rule  on  which  the  allocatur  is  made,  after  which  an 
attachment  may  issue.  Runn.  Eject*  2d  edit.  463,  who  cites  Salk. 
259i    See  also  Doe,  di  Prior  and  Wife  v.  Salter,  3  Taunt.  485. 

1'hough  statute  16  &  17  Car.  II.  provide,  that  no  execution  in 
ejectment  shall  be  stayed,  unless  the  plaintiff  in  the  writ  of  error 
shall  be  bound  for  die  costs  in  case  judgment  be  affirmed,  &c.  yet, 
by  reasonable  construction,  it  is  sufficient  if  he  procure  proper 
security  to  enter  into  the  recognizance  of  bail;  but  these  may  be 
examined  as  to  their  sufficiency,  which  the  plaintiff  in  error  him- 
self cannot  be ;  the  practice  is  to  take  the  rec<^izance  in  double 
the  improved  rent,  and  the  single  costs  of  the  ejectment.  Keene, 
d.  Lord  Byron  v.  Deardon,  8  East,  298.  And  he  is  not  bound 
to  give  the  defendant  in  error  notice  of  his  entering  into  the  re- 
cognizance pursuant  to  16  &  17  Car.  II.  c.  8.  s.  3.  to  pay  co^ts 
on  affirmance.     Doe,  d.  Webb  v.  Goundry,  7  Taunt.  427. 

The  practice  has  been  to  take  recognizance  in  double  the  an- 
nual rent  of  the  premises,  when  that  can  be  ascertained.     Id.  ib. 
'But  he  is  not  required  to  find  h9Jl  to  joiD  ip  (lis  recognizance  \Q 
pay  costs  on  affirmftiice. '  Id.^ 
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But  if  the  plaintiff  after  obtainiDg  a  verdict  in  ejectment  sue 
out  a.  writ  of  habere  facias  possessionem,  without  waiting  to  tax  bis    ' 
costs,  the  defendant  s  writ  of  error  will  not  pperate  as  a  super- 
sedeas.   Doe,  d.  Messiter  v.  Dynely,  4  Taunt.  £89. 

VII,  Of  the  Procbbdings  in  Ejectment  on  other  than 
oEoiNARY  Occasions;  Rb-entry  under  the  Statute 
4  G.  II.  e.  28 ;  Vacant  Possession  ;  Mortgagee. 

By  Stat.  4  G.  II.  c.  28.  s.  2.  in  all  cases  between  landlord  and  Re-eotiy  ander 
tenant,  as  often  as  it  shall  happen  that  one  half  year's  rent  siiall  ^  ^-  H*  '•  <^ 
be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  d|i^»  '*  ^* 
hath  right,  by  law,  to  re-enter  for  the  non-payment  thereof,  sucb 
landlord  or  lessor  may,  without  any  formal  demand,  or  re-entry, 
serve  a  declaration  in  ejectment  for  the  recovery  of  the  demised 
premises ;  or,  in  case,  the  same  cannot  be  legally  served,  or  no 
lenant  be  in  actual  possession  of  the  premises,  then  may  affix 
tb^  same  upon  the  door  of  any  demised  messuage;  or,  in  c;ase 
such  ejectment  sliall  not  be  for  the  recovery  of  any  messuage,  theti 
Mpon  some  notorious  place  of  the  lands,  tenements,  or  heredita- 
ments, comprized  in  such  declaration  in  ejectment,  and  such  affix- 
ing shall  be  deemed  legal  service  thereof,  which  service  or  affiaiing 
such  declaration  in  ejectment  shall  staud  in  tlie  place  of  a  demand 
and  re-entry ;  and  in  case  of  judgment  against  the  casual  ejector 
or  nonsuit,  for  not  confessing  lease,  entry,  and  ouster,  it  shall  be 
made  appear  to  the  court  where  the  said  suit  is  depending .  by  affi- 
ilavit,  or  be  proved  upon  the  trial,  in  case  the  defendant  appears, 
that  half  a  year's  rent  was  due  before  the  said  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on  ihe  de- 
mised premises  countervailing  the  arrears  then  due,  and  that  the    . 
lessor  in  ejectment  had  power  to  re-eater,  then,  and  in  every  such 
case,  the  lessor  in  ejectment  shall  recover  judgment  and  execution 
in  the  s^me  manner  as  if  the  rent  in  arrear  had  been  legally  de- 
manded, and  a  re-entry  made ;  and  in  case  the  lessee,  his,  her,  or 
their,  assignee,  or  other  person,  claiming  or  deriving  under  llie  said 
lease,  shall  permit  and  suffer  judgment  to  be  had  and  recovered  on 
such  ejectment  and  execution  to  be  executed  thereon,  without  pay- 
ing the  rent  and  arrears,  together  with  full  costs,  and  without  filing 
any  bill  for  relief  in  equity,  within  six  calendar  months  after  such 
execution  executed ;  then  the  said  lessee,  his  assignee  and  all  other 
persons  claiming  and  deriving  under  the  said  lease,  shall  be  barred 
and  foreclosed  from  all  relief  or  remedy  in  law  or  equity,  other 
than  by  writ  of  error  fof  reversal  qf  such  judgment  i|i  case  the 
same  shall  be  erroneous,  s^nd  the  landlord  or  lessor  shall,  from 
thenceforth,  hold  the  said  demised  premises  discharged  from  such 
lease,  and  if  on  such  ejectment  verdict  shall  pass  for  the  defendant 
or  defendants,  or  the  plaintiff  shall  be  nonsuited  therein,  except 
for  the  defendant  not  confessing  lease,  entry,  and  ouster,  then  such 
defendant  shall  recover  his  full  costs.    The  act  not  to  bar  the 
right  of  any  mortgagee  of  such  lease,  or  any  part  thereof,  who 
shall  not  be  in  ppssession,  so  as  such   mortgagee  shall,  within  sii^ 
calendar  months  alter  such  judgment  obtained  and  execution  exe-. 
(PUted,  pay  all  rent  in  arrear;  and  aU  costs  itnd  damages  st|8ta\q«4 
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bytmch  lessor  or  person  entitled  to  the  remainder  or  revenion 
«8  aforesaid,  and  perform  all  the  covenants  and  agreements  which, 
'  on  the  part  and  behalf  of  the  first  lessee  are  and  ooght  to  he 
performed. 

By  sect.  3,  in  case  the  said  lessee,  or  assignee  or  other  person 
tlaiming  any  right,  title,  or  interest,  in  law  or  equity,  of,  in,  or 
to  the  said  lease,  shall,  within  the  time  aforesaid,  file  one  c^  more 
bill  or  bills  for  relief  in  any  court  of  equity,  sudi  person  shall  not 
have  or  continue  any  injunction  against  the  proceedings  at  law  on 
such  ejectment,  unless  he  shall,  within  forty  days  next  after  a  fiill 
answer  shall  be  filed  by  the  lessor  of  the  plaintiff  in  such  eject- 
ment, bring  into  court,  and  lodge  with  the  proper  officer,  such 
sum  of  money  as  the  lessor  of  the  plaintiff  in  the  said  ejectment 
shall,  in  his  answer,  swear  to  be  due  and  in  arrear,  over  and  above 
all  just  allowances,  and  also  the  costs  taxed  in  the  said  suit,  there 
to  remain  till  die  hearing  of  the  cause,  or  to  be  paid  out  to  the 
lessor  or  landlord  on  good  sectuity,  subject  to  the  decree  of  the 
court;  and  in  case  sucli  bill  shall  be  filed  within  the  tidiie  afore- 
said, and  after  execution  is  executed,  the  lessor  of  the  pUin- 
tiff  shall  be  accountable  only  for  so  much  and  tar  more,  as  be 
shall  really  and  bond  Jide,  without  fraud,  deceit,  or  wilfid  neglect, 
make  of  the  demised  premises,  fi-om  the  time  of  his  entering 
into  the  actual  possession  thereof;  and  if  what  shall  be  so  made 
by  the  lessor  of  the  plaintiff,  happen  to  be  less  than  the  rent  re- 
served on  the  said  lease,  then  the  said  lessee  or  his  assignee,  before 
he  shall  be  restored  to  his  possession,  shall  pay  such  lessor  or 
landlord  what  the  money  so  by  them  made  fell  short  of  the 
reserved  rent  for  the  time  such  lessor  of  the  plaintiff,  landlord, 
held  the  said  lands. 

By  sect.  4,  if  the  tenant  or  his  assignee  shall,  before  the  trial 
in  such  ejectment,  pay  or  tender  to  the  lessor  or  landlord,  his  exe- 
cutors or  administrators,  or  his  attorney  in  that  cause,  or  pay  into 
the  court  where  the  same  cause  is  depending,  all  the  rents  and 
arrears,  together  with  the  costs,  then  and  in  such  case  alt  further 
proceedings  on  the  said  ejectment  shall  cease  and  be  discontinued; 
and  if  such  lessee  or  his  executors,  administrators,  or  assigns  shall, 
upon  such  bill  filed,  be  relieved  in  equity,  he  shall  have  the  de- 
mised lands,  accordfing  to  the  lease  thereof  made,  uritbdut  any  new 
lease  to  be  thereof  made  to  him. 

The  preamble  to  this  statute  very  clearly  points  out  and  exjdaini 
the  evil  intended  to  be  remedied,  and  Lord  Mansfield,  G.  Jy.  in 
the  case  of  Doe^^  d.  Hitchings  v.  Lewis,  1  Burr.  614.  recognises 
such  the  intention  of  the  act.  The  true  and  professed  intention 
of  this  act  of  parliament  was  to  take  off  from  the  landlord  the 
inconvenience  of  his  continuing  always  liable  to  an  uncertainty  of 
possession  (from  its  remaining  in  the  power  of  the  tenant  to  offer 
uim  a  compensation  at  any  time  in  order  to  found  an  application 
for  relief  in  equity)  and  to  limit  and  confine  the  tenant  to  six 
calendar  months  after  execution  executed  for  his  doing  this,  or 
else,  that  the  landlord  should,  from  thenceforth,  hold  the  denused 
premises  discharged  from  the  lease.  Wilmot,  J.  added,  that  the 
act  was  Qiade  to  compel  lessees  to  bring  their  ejeeti;nent  or  their 
bill  in  equity  in  a  limited  time.  -' 
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It  has  been  ruled,  that  tendering  of  tbe  rent  before  ejecttaent  Cases  as  to  ten-* 
delivered,   ahall  stay  proceedings  under  this  statute,  a9  welljas  <lerof  fentandar 
before  its  passing.     Goodrigbt,  d.  Stevenaon  v.  Norigbt,  S  BL  J2.  ^^  ^^ 
746.    And  even  after  judgment  against  the  casual  Rector,  svid 
before  any  writ  of  possession  executed,  proceedings  will  be  stayed 
on  motion,  on  payment  of  all  rent  due,  and  costs*    Goodtitle  v. 
Holdfast,  2  Str.  900.  or  on  summouB  in  vacation,  2  SeL  1^;  but 
the  rent  must  be  calculated  only  to  tbe  last  rent  day,  not  to  tbe 
day  of  computing.    Doe,  d.  Harcourt  v»  Roe,  4  T.  R.  883* 

But  the  court  will  not  after  a  trial  stay  the  proceedings  on  pay- 
ment of  rent,  &c.  tbe  statute  only  wanrantkig  such  application 
before  trial.  And  that  statute  is  not  confined  to  cases  of  ejectment 
brought  after  half  a  year's  rent  due,  where  no  sufficient  distress  . 
was  to  be  found  on  the  premises.  Roe,  d.  West  v.  Davb^  7  East$ 
363. 

It  might  seem  that  under  this  statute  a  demand  of  the  rent  is  or  demaod  of 
necessary  previously  to  ejectment,  and  it  has  been  said,  that  the  *ent  under  this 
act  of  the  4  G.  II.  is  very  perplexed,  but  the  meaniog  certainly  '^^^  j 

only  is,  that  where  there  is  no  stipulation  in  the  lease  for  entry 
without  demand,  you  may,  notwithstanding,  enter  without  demand, 
provided  sis  months  rent  i$  in  arrear,  and  there  is  no  sufficient 
distress;  otherwise  in  such  cases  you  must  make  a  demand.  Good- 
right,  lessee  of  Hare,  v,  Cator,  2,  Doug.  477*  485* 

Where  the  witness  who  proved  tlie  demand  of  the  rent  had  a  How  to  ba 
power  of  attorney  from  the  lessor  for  that  purpose,  which  he  noti-  P^'^^^^* 
lied  to  the  tenant,  and  had  ready  to  produce;   held  sufficient, 
though  he  did  not  produce  it  at  the  time  of  the  demand,  the 
tenant  not  questioning  his  authority.      Roe,  d*  West  v.  Davis, 
9East,36S.  i 

And  proof  by  the  lessor  of  the  counterpart  of  the  lease  by  the  Aa  to  proof  of 
subscribing  witness,  is  sufficient  proof  of  the  holding  upon  con-  lioldiDg. 
dition  of  re-entry  in  case  of  non-payment  of  rent.  Ibid. 

But  it  is  ruled  that  the  statute  is  not  confined  to  cases  of  eject-  Sutnte  not  cob- 
ment,  brought  after  half  a  year's '  rent  due,  where  no  sufficient  ^^« 
distress  was  to  be  found  on  the  premises.  Ibid, 

If  the  tenant  appear,  it  will  be  necessary  to  prove  on  the  trial,  wiiat  most  be 
as  on  moving  for  judgment  against  the  casual  ejector,  it  would  proved  on  triaL 
have  been  necessary  to  have  verified  by  affidavit  that  there  was 
half  a  year's  rent  in  arrear  before  the  declaration  was  served,  that 
the  lessor  of  the  plaintiff  had  a  right  to  re-enter;  that  no  sufficient 
distress  was  to  be  found  upon  the  premises,  countervailing  the 
arrears  of  rent  then  due;  that  the  premises  were  untenanted,  or 
the  tenant  couI4  not  be  legally  served  with  the  declaration,  as  the 
case  is ;  and  that  a  copy  of  the  declaration  was  fixed  on  the  most 
notorious,  and  what  part  of  the  premiaea*  Doe,  d,  Hitchings  r. 
Lewis,  1  Burr.  614;  and  this  affidavit,  where  judgment  has  beep 
obtained  agaiqst  the  casual  cjeqtor,  will  be  presumed.  Same  v. 
Sanie. 

Under  this  statute,  the  common  consent  rule  is  sufficient,  with-  Coanadii  eoiisM 
put  actual  entfy,  and  sealing  a  lease,  and  widiout  proving  entry  ^»  if^^ 
and  ouster.    Goodright  v.  Cator,  2  Doug.  486.  sufficient. 

B(|t  in  the  case  of  vacant  possession,  the  proceedings  must  be  A$  to  vaeanl 
agreeably  to  the  old  forms.    See  Phactical  DiB^CTlONa,  in  poMcwtoa. 
case  of  vacaqt  possession,  post. 
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The  next  head  of  pnicticey  not  in  the  ordinary  conne  of  pro* 
ceeding,  is  where  ejectment  is  brought  by  a  mortgagee. 

Having  a  title  to  maintain  ejectment,  a  roor^jagee  proceeds  as 
others  having  title  proceed,  namely,  by  serving  a  declaration  where 
there  is  a  teiunt  in  possession,  or  by  proceeding  where  there  is 
noty  as  in  the  case  of  vacant  possession. 

But  tlioiigh  the  steps  be  the  same,  his  motive  in  bringing  eject- 
ment may  be  either  to  obtain  actual  possession  of  the  premiMS, 
where  there  is  a  tenancy  at  will  coounenced  before  the  date  of  the 
mortgage  deed,  or  to  obtain  the  rent  on  such  a  tenancy,  or  where 
there  is  a  tenancy  for  years  commenced,  also  before  the  date  of 
the  mortage  deed. 

If  bis  oQect  be  to  gain  possesion  of  premises  let  at  will,  or 
from  year  to  year,  by  the  mortgagor,  prior  to  the  date  of  the  mort- 
gage deed»  the  mortgagee  must  give  six  months  notice,  in  writisg, 
and  which  must  expire  previously  to  the  commencement  of  the  soit 
by  ejectment.  Birch  i7.  Wright,  1  T.  R.  378,  cited  1  Doag.Sl.o. 
But  if  the  mortgage  shall  have  been  made  before  the  lease,  or 
before  the  commencement  of  a  tenancy  from  year  to  year,  unless 
by  privity  of  the  mor^agee,  no  notice  previously  to  ejectment  bj 
the  mortgagee  appears  to  be  necessary.  Keech,  lessee  of  Wanw, 
o.  Hall,  Doug.  21.  for  the  lease  is  void  as  against  a  prior  mort- 
gagee.   See  Birch  v.  Wright,  1  T.  R.  378.  380. 

The  case  of  Moss  v.  Gallimore,  iDoug^  279»  by  which  it  was 
decided  that  an  ejectaaent  would  lie  when  the  moi^agee  only  in- 
tended to  get  possession  of  the  reserved  rent,  is  no  longer  held  to 
be  law ;  since  the  legal  estate  only  can  prevail  in  ^ectment.  See 
Doe  r.  Wroot,  5  Eas$,  132,  and  the  cases  cited.     Id.  139$  n. 

Mr.  Serjeant  Sellon,  in  quoting  the  case  of  Birch  v*  Wright, 
above  mentioned,  would  seem  to  inculcate  that  a  mortgagee  be- 
coming so,  subsequent  to  the  granting  a  lease  for  years,  might  eject 
the  tenant  under  that  lease ;  in  the  quotation  of  that  case  it  is  aii, 
f ?  but  if  subsequent  to  a  lease  granted^  or  even  pending  a  tenaacj 
from  year  to  year,  the  mortgage  is  made,  mortgagee  must  give  six 
months  notice,"  thereby  implying,  as  I  imderstand  the  statemtnt, 
(and  by  the  subsequent  wx>rds,  "  that  is,  if  he  wishes  to  gain  pos- 
session,"}  that  by  giving  six  months  notice  to  the  lessee,  he,  the 
mortgagee,  may  obtain  the  possession,  notwithstanding  the  exist- 
ence of  such  prior  lease ;  whereas  it  must  be  presumed,  that  the 
mortgagee  must  have  taken  the  estate,  subject  to  any  existing  bwi 
Jide  base,  even  though  that  lease  reserved  only  a  pepper^coni  of 
'  renli  and  the  ease  of  Birch  v.  Wright,  it  may  be  apprehoidedf 
only  so  applies  to  the  determmation  of  a  tenancy  at  will,  or  firoai 
year  to  year,  by  a  mortgagee^  on  giving  six  months  noti^;  that  is, 
H^bat  the  mortgagor  mi^t  have  done^  the  mortgagee  inay  do ;  bat 
what  the  mortgagor  could  not  do,  the  mor^agee  ia-.  equally  re- 
strained from  doing.  See  Birch  v.  Wright,  IT.R.  380l  the 
language  of  Buller,  J.  .therein* 

Mortgagees,  however,  even  after  commencement  of  ejectment 

for  imii-ptyment  of  mortgage-money,  &o.  may  be  prevonted  from 

.-obtaining  possession  of  the  mortgaged  premises  by  the  lih^y 

vested  in  whoever  may  be  defendant  in  the  ejectment  to  pay  off  t!f« 

ff»o|tgaget 
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By  Stat.  7  G.  II.  c.  SOy  where  any  action  shall  be  brotight  on  Stat.  7G*  II. 
iiny  bond  for  payment  of  the  money  secured  by  mortgage  or  per-  ''  ^* 
formance  of  the  covenants  therein  contained,  or  where  any  action 
t>f  ejectment  shall  be  brought  in  any  of  bis  majesty's  courts  of 
record,  at  Westminster,  or  in  the  court  of  great  sessions  in  Wales, 
or  in  any  of  the  superior  courts  in  the  counties  palatine  of  Chester, 
Lancaster,  or  Durham,^  by  any  mortgagee,  his  executors,  adminis- 
trators, or  assigns,  for  the>  recovery  of  the  possession  of  any  mort- 
gaged lands,  &c.  and  no  suit  shall  be  then  depending  in  any  of 
his  majesty's  courts  of  equity  in  England,  for  the  foreclosing  or  ^ 
redeeming  of  such  mortgaged  lands,  &c.  if  the  person  having 
right  to  redeeni  such  mortgaged  lands,  &c.  and  who  shall  appear 
and  become  defendant  in  such  acti<Hi,  shall,  at  any  time  pending 
such  actioui  pay  unto  such  mortgagee,  or  in  case  of  his  refusal, 
shall  bring  into  court  where  such  action  shall  be  depending,  all 
the  principal  monies,  and  interest,  due  on  such  mortgage,  and  also 
all  such  costs  as  have  been  expended  in  any  suit  at  law  or  in 
equity,  upon  such  mortgage  (such  money  for  principal,  interest, 
and  costs  to  be  ascertained  and  computed  by  the  court,  where 
such  action  is  or  shall  be  depending,  or  by  the  proper  officer,  by 
such  court  to  be  appointed  for  that  purpose)  the  money  so  paid 
to  sMch  mortgagee  or  brought  into  such  court,  shall  be  deemed 
to  be  in  full  satisfaction  and  discharge  of  such  mortgage,  and 
the  court  shall  and  may  discharge  every  such  mortgagor  or  de- 
fendant of,  and  from  the  same  accordingly ;  and  shall,  by  rule  of 
the  same  court,  compel  such  mortgagee,  at  the  costs  and  chaiges 
of  such  mortgagor,  to  assign^  surrender,  or  re-convey,  and  such 
mortgaged  lands,  &c.  such  estate  and  interest  as  such  mortgagee 
hath  therein,  and  deliver  up  all  deeds,  evidences,  and  writings  in 
his  custody,  relating  to  the  title  of  such  mortgaged  lands,  &c.  unto 
such  mortgagor,  who  shall  have  paid  or  brought  such  monies  into 
the  court,  his  executors  or  administrators,  or  to  such  other  person 
as  he  shall,  for  that  purpose,  nominate  and  appoint. 

By  sect.  3.  the  act  not  to  extend  to  any  case  where  the  person 
against  whom  the  redemption  is  prayed,  shall  (by  writing  under 
his  hand,  or  .the  hand  of  his  attorney,  agent,  or  solicitor,  to  be 
delivered  before  the  money  shall  be  brought  into  such  court  at 
law,  to  the  attorney  or  solicitor  for  the  other  side)  insist  either 
that  the  party  praying  a  redemption  has  not  a  right  to  redeem, 
or  that  the  premises  are  chargeable  with  other  or  different  prin- 
cipal sums  than  what  appear  on  the  face  of  the  mortgage,  or 
shall  be  admitted  on  the  other  side,  nor  to  any  case  where  the  right 
of  redemption  to  die  mortgaged  lands  and  premises  in  question, 
in  any  cause  or  suit,  shall  be  controverted  or  questioned  by  or 
between  different  defendants  in  the  same  cause  or  suit,  nor  shall 
be  any  prejudice  to  any  subsequent  mortgagee  or  subsequent  in- 
cumbrancer. 

The  points  arising  on,  and  which  appear  to  have  been  decided  C**^  <>"  ^^ 
apon  this  statute,  are  few.  statat©. 

By  the  act  now  mentioned,  all  just  allo^nces  and  deductions 
are  to  be  made  to  the  mortgagee,  and  agreeaUy  thereto  was  de- 
cided the  case  of  Goodright  o.  Moore,  Bar*  176;  but  it  seems 
that  other  securities,  collateral  to  the  mortgage,  and  which  are  a 
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lien  upon  the  estate,  will  take  the  case  out  of  the  provisians  of  this 
act.  See  Felton  v.  Ash,  Bar.  177 ;  but  where  the  assignees  6f  a 
mortgagee  also  insisted  upon  the  payment  of  a  debt  on  bond,  and 
of  another  upon  simple  contract,  due  to  them  in  their  own  right, 
the  rule  for  staying  proceedings,  on  bringing  in  the  mortgage- 
money  and  costs,  was  made  absolute ;  and  in  this  case  it  was 
said  per  cur.  that  a  bond  is  no  lien  in  equity,  unless  where  the 
heir  comes  to  redeem.  Bingham,  d.  Lane  and  Others  v.  Gregg, 
Bar.  18£ ;  and  therefore  it  may  be  presumed  that  the  applicatioa 
in  Felton  t.  Ash,  Id.  1279  was  made  on  the  part  of  the  heir. 

It  has  also  been  determined,  that  where  there  are  two  or  more 
mortgages,  the  court  will  not  compel  a  redemption  of  one  without 
the  rest.     Roe,  d.  Kayte  v.  Soley,  2  Bl.  R.  726. 

Notwithstanding  a  former  decision,  viz.  Skinner  r.  Stacej, 
1  Wils.  80,  the  court  will  not  stay  the  proceedings  in  an  ejectmeat 
brought  by  a  mortgagee  against  a  mor^agor,  on  the  latter  fnjvog 
principal,  interest,  and  costs,  if  the  mortgagor  has  agreed  to  con- 
vey the  equity  of  redemption  to  the  mortgagee.  Goodtitle,  d, 
Taysum  v.  Pope,  7T.R.IS5. 

If  a  mortgagee  recover  possession  of  the  mortgaged  premises 
tinder  a  judgment  in  an  undefended  eiectment,  the  court  has  no 
jurisdiction  to  restore,  on  payment  of  the  debt,  interest,  and  costs, 
the  possession  to  the  mortgagor,  who  has  not  appeared.  Doe,  ((. 
Tnbb  V.  Roe,  4^Taunt.  887.  But  if  the  recovery  be  had  agamst 
a  tenant  of  the  mortgagor,  the  court  will  set  aside  the  judgment, 
«nd  let  in  the  mortgagor  to  defend  as  landlord,  that  he  may  be  in 
a  condition  to  apply  to  the  court  to  stay  proceedings  on  the  terms 
of  the  statute.     Id*  ib. 
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VIII.  Wheee  several  Ejectments  mat  be  consoli- 
dated; Costs,  &c. 

Where  there  are  several  actions  in  ejectment  by  the  same  lessor 
of  the  plaintiff  for  the  same  premises,  they  will  be  consolidsted. 
See  title  Consolidating  Actions,  p.  804,  ante.  Abo  Doe, 
d.  Pulteney  v.  Freeman,  and  Same  v.  Caven,  2  Sel*  144,  in 
which  last  case  Lord  Kenyon,  C.  J.  is  reported  to  have  said,  ^  It 
was  a  scandalous  proceeding ;  they  all  depended  precisely  on  the 
same  title,  and  ought  to  be  tried  by  the  same  record." 

The  remedy  for  costs  in  ejectment  is  by  ^n  attacfamefit|  see 
page  545,  ante. 

But  the  court  will  not  refer  it  to  the  prothonotary  to  fake  an  sc- 
count  of  monies  received  by  the  lessor  of  the  plaintiff  in  respect 
of  annuities,  or  to  ascertain  the  costs  in  an  action  of  ^ectment. 
'  Doe,  d.  Johnson  v.  Roe,  6  J.  B.  Moore,  331. 

Where  the  lessor  of  the  plaintiff  having  entered  into  the  common 
rule  to  pay  costs,  died  between  the  commission  day  and  tbetrial, 
and  the  plaintiff  was  nonsuited  on  the  merits:  Held,  thai  the  ex- 
ecutor of  the  lessor  was  not  liable  to  pay  the  costs*  Doe,  d. 
Pain  V.  Gf  undy,  1  B.  *  C.  284.  1  D.  *  Ji.  437.  S.  Cj ;  but  this 
report  states  that  the  death  occurred  after  the  commission  day. 

But  where  a  second  ejectment  is  brought,  the  proceedings  will, 
<oa  motion^  be.stayed*  until  the  costs  of  the  first  are  paid>  and  this 
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although  brought  in  a  different  court ;  and  this  rule  applies  to  whe- 
ther the  former  plaintiff^  or  whether  the  former  defendant,  biing 
the  new  ejectment.  See  Keene,  d.  Angel  v.  Angel,  6  T.  R»  740. 
Thurstout,  d.  Williams  v.  Holdfast,  6  T.  R.  223.  Several  other 
cases  might  be  cited  in  support  of  this  position,  but  it  is  a  point  so 
well  established,  and  it  is  so  consonant  with  the  principle  upon 
which  the  courts  decide  in  similar  cases  that  further  observations 
in  this  respect  may  now  be  spared.  But  it  has  been  decided  that 
although  the  court  will  stay  proceedings  until  the  costs  in  these 
cases,  and  also  those  of  an  action  for  mesne  profits  depend  thereon 
be  paid,  yet  they  will  not  extend  the  rule  to  include  the  damages  in 
the  action  for  the  mesne  profits^  however  vexatious  the  proceedings 
of  the  lessors  of  the  plaintiff  may  have  been.  Doe,  a.  Church  v^ 
Barclay,  15  East^  233. 

Nor  will  the  court  stay  the  proceedings  in  the  ejectment  until  the 
taxed  costs  of  a  suit  in  equity  brought  by  the  same  party  for  the 
recovery  of  the  same  premises  are  paid.  Doe,  d«  Williams  v. 
Winch  and  Others,  SB.SfA.  602. 

But  where  a  rule  has  been  obtained  for  staying  the  proceedings 
in  ejectment  till  the  costs  of  a  former  ejectment  have  been  paid 
the  court  will  not  interfere,  and  permit  the  defendant  in  case  those 
costs  are  not  paid  before  a  certain  day  to  be  named  by  the  court, 
to  non  pros  the  ejectment  pending.    Doei  J.  Sutton  v.  Ridgway, 

But  it  has  been  ruled,  that  the  lessor  of  the  pluntiff  bdng  in 
custody  upon  an  attachment  for  costs  in  a  former  ejectment,  by  the 
same  lessors,  which  attachment  is  in  the  nature  of  a  agnas  ad  satis-' 
fiiciendum,  there  is  no  reason  to  grant  a  rule  to  stay  proceedings 
in  another  action  brought  by  the  same  lessors  on  the  same  de- 
mise.    Benn,  d.  Mortimer  o.  Denn,  Bar.  180. 

It  may  be  questionable,  however,  whether  such  a  custody  would 
be  considered  as  sufficiently  satisfying  the  costs  of  a  former  pro- 
ceeding at  the  present  day  ;  for  a  litigious  plaintiff,  to  whom  cus- 
tody might  be  familiar  or  elemental,  and  lamentable  is  the  fact 
sudi  there  are,  would  be  thus  countenanced  in  repeatedly  bringing 
ejectments :  and  it  is  the  more  probable  that  a  second,  or  repeated 
ejectment,  would  not,  under  sucli  circumstances,  be  now  ^Uoved, 
especially  as  the  court  has  since  refused  leave  to  a  plaintiff  to  dis- 
continue after  a  special  verdict  in  order  to  adduce  fresh  proof  in 
contradiction*  of  that  verdict.    Roe,  d.  Gray  v.tjiray,  2  BL  R.  815. 
See  also  Weston  v.  Withers,  2T.R.  511.    And  certainly  with  the 
same  view  to   throw  impediment  in  the  way  of  a  harassing  and 
vexatious  disposition,  it  has  been  ruled  that  no  new  ejectment 
shall  be  brought  by  the  defendant  after  recovery  against  him  till  he 
has  quitted  the  possession,  or  the  tenants  have  attorned  to  the 
plaintiff  so  as  he  be  in  possession,  and  the  defendant  out.    Fcn- 
wick  V.  Grosvenor,    1  Salk.   258.     Mr.  Serjeant  Sellon  adds, 
*'  And  I  conceive  (upon  the  principle  of  cases)  cited  until  he  has 
abo  paid  the  costs  of  the  former  ejectment,"  and  where  an  eject* 
ment  was  brought  by  the  fraudulent  assignee  of  an  insolvent  debtor, 
proceedings  were  stayed  till  the  costs  of  the  former  ejectments, 
which  had  been  brought  by  the  debtor  himself,  were  paid«     Doc, 
d.  Chambers  v*  Law,  2  BL  R,  1 180.  but  Could,  J.  ^aid  be  gave 
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'tio  opbioii  as  to  whether,  tn  a  fm  case,  the  assignee  of  an  insohent 
debtor  should  be  called  upon  for  former  costs  before  he  was  suf- 
fered to  proceed  to  try  a  new  ejectment  on  the  title  of  his  principtL 
Where  a  defendant  in  ejectment  pending  a  writ  of  error^  brings  a 
new  action,  the  court  will  stay  the  proceedings  on  the  second  eject- 
liient  till  the  error  is  determined.    2  Bac  Abr.  441. 

It  has  been  said,  Earl  of  Bath  v.  Sherwin,  10  Mod.  2.  that  it 
is  a  known  maxim  of  the  common  law  that  a  man  may  try  his  tide 
as  often  as  he  pleases  in  an  ejectment,  and  in  Bac*  Abr.  it  is  also 
said  that  one  of  the  advantages  attending  this  action  is,  that  a  maa 
nuiy  have  a  remedy  to^tes  quoties,  he  being' allowed  to  bring  as 
many  ejectments  as  he  pleases^r.  But  this  has  sometimes  proved  a 
very  great  mischief,  and  yet  it  seems  to  be  without  remedy,  for 
though  it  has  been  attempted  in  Chancery  after  three  or  four  eject- 
ments by  a  bill  of  peace  to  establish  the  prevailing  party's  tide ; 
yet  it  hath  been  always  denied  to  alter  the  course  of  law,  for  that 
every  termor  may  have  an  ejectment,  and  every  new  ejectment  sup- 
poses a  new  demise,  and  the  costs  in  ejectment  are  a  reCompence 
for  the  trouble  and  charge  to  which  die  possessor  is  put.  fiut 
where  the  suit  begins  in  Chancery,  for  relief,  touching  pretended 
mcumbrauces,  on  the  tide  of  lands,  and  that  court  has  ordered  the 
defendants  to  pursue  an  ejectment  at  law  there,  after  one  or  two 
ejectments  tried,  ,and  the  right  settled  to  the  satisfaction  of  the 
court ;  it  bath  ordered  a  perpetual  injunction  against  the  defendaat, 
because  there  the  suit  was  first  attached  in  diat  court,  and  neter 
began  at  law ;  and  such  precedent  incumbrances  appearing  to  be 
frimdolent  and  inequitable  against  the  possessor,  it  is  within  tbe 
compass  of  the  court  to  relieve  against  them.  Bac*  Abr.  tit 
EjectmefiL 

But  in  the  case  of  the  Earl  of  Bath  v.  Sherwin,  above  cited, 
the  court  of  Chancery,  in  a  most  vexatious  prosecution  of  eject- 
ments, refused  to  grant  a  perpetual  injunction  :  the  judgment  for 
the  dismissal  of  the  bill  was  afterwards  reversed  by  the  House  of 
Lords,  and  it  was  directed  that  the  perpetual  injunction  prayed 
should  be  issued.  £ro.  Cos.  Pari  270. 

As  to  quiet  possession  after  execution  in  gectment  executed|  ftf* 
Iher,  see  title  Habbrb  facias  possessionem. 


IX.  PRACTICAL  DIRECTIONS. 
Oh  the  pakt  of  the  Plaintiff,  generally,  K.  F. 

The  deelaratian  beUiff  prepared  agreeaibhf  to  the  fateg^emg  moiefp 
ie  to  be  engroB9ed;  bkaUte  are  kept  by  the  eiaHemen  far  male 
demuee.  See  Forms,  No.  1,  2,  3,  or  4,  as  ocosstofi  moy  reqmre.  the 
deeiaratioit,  imut  be  etUiiled  speeialfy  of  the  premam  iarw^  if  the 
tiik  accrued  after  the  commencement  of  that  term. 

The  day  of  appearance^  to  be  meerted  in  the  notice,  meat  be  the  fM 
<^y  of  the  following  term,  if  in  London  or  Middleeex;  tf  elmwhere, 
the  notice  must  be  to  appear  the  next  term  generally. 

Before  the  eeeoign  day  of  every  term,  whether  a  town  or  eoantrf 
esvse,  eerve  a  copy  of  the  declaration  on  the  tenant;  or  if  more  than 
one,  on  each  tenant  inpotsemon;  eervice  on  the  eewign  day^^  or  on  St^ 
day,  iiilL 
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Sertnee  am  the  tenant  himie^t  ^"Hf  ^AerVy  it  sfood;  en  hi$  wtfe^  at  the 
kmbaufTs  dwellitig ;  if  on  other  relative^  or  on  a  servant  ^  eervice  then 
must  be  on  the  premiset^  and  eervice  on  them  is  only  good  when  it  ap* 
pears  the  tenant  keeps  out  of  the  way  to  avoid  service,  and  that  endea- 
vours have  been  made  to  serve  him,  and  it  shall  also  appear  by  affidavit 
that  the  proceeding  actually  reached  his  hand  in  time,  and  that  he  was 
apprized  of  Us  meaning.  But  if  there  be  any  ground  for  doubt,  read 
over  the  eases  noted  page  534,  ante. 

On  serving  any  party,  read  over,  aUmd,  in  his  presence,  the  notice  to 
appear,  subscribed  at  the  foot  of  the  declaration ;  thus  to  read  it,  is  to 
6«  preferred  to  verbal  explanation.  If  the  tenant  or  person  to  whom  the 
declaration  may  be  offered,  refuse  to  receive  ii;  or  if  he  close  the  door^ 
or  otherwise  avoid  receiving  it;  or  if  he  threaten  the  person  serving  t<» 
if  he  come  near  for  that  purpose;  or  if  the  servant  ofrefuie  to  call  the 
tenant,  the  service  will,  on  a  statement  of  the  facts,  verified  by  affidavit, 
be  allowed  to  be  good,  though  the  declaration  shall  have  been  stuch 
agai$ut  the  door,  thrown  in  at  the  window,  or  left  at  the  house.  See  the 
observations  and  cases,  if  necessary,  page  536,  ante. 

The  defendant  or  tenant,  if  the  cause  be  in  London  or  Middlesex^ 
and  the  ejectment  shall  have  been  served  before  the  essoign  day,  has  four 
days,  inclusive,  in  which  to  appear,  after  the  motion  for  judgment 
against  the  casual  ejector.  On  the  first  day  of  term,  therefore,  or  as  soon 
as  may  be  after  that  day,  let  the  affidavit  of  the  service  be  duly  made* 
If  the  motion  be  made  late  in  the  term,  the  court  will  allow  two  or  three 
days  only ;  if  moved  only  within  three  or  four  days  before  the  end  of 
the  term,  the  defendant  has  till  two  days  before  the  essoign  day  of  the 
next  term  in  which  to  appear.  For  the  affidavit  see  FoRMfl,  iVb.  5> 
subjoined.  J^  service  shall  have  been  attended  with  any  special  ctr- 
eumstanees,  those  should  be  particularly  stated  as  a  ground  for  the 
discretional  interference  ef  the  court,  whether  to  allow  or  disallow  the 
service.  The  declaration  of  which  that  served  was  a  correct  copy,  must 
be  annexed  to  this  affidavit.  Of  course  a  copy  will  have  been  hept  for 
future  use. 

When  sworn,  the  affidavit  indorsed  with  the  title  in  the  causc^  as  thus : 

"  {Court)  Doe  (the  usual  nominal  plaintiff)  on  the  demise  of - 

(the  lessor  of  the  plaintiff  Doe)  v.  Roer  is  given  to  counsel,  also 
indorsed  "to  move  for  judgment  against  the  casual  ejector ^*  counsel 
lOs.  6d. :  apply  at  the  office  of  the  ckrh  of  the  rules  in  the  evening ; 
pay  9s.  2d.  And  the  rule  for  judgment  cannot  be  drawn  up  condi* 
tionaUy.  lChitR.4d9, 

See  rules  for  judgment  Nos.  6,  1,  8,  Forms  subjoined,  and  in  this 
court  it  is  necessary  that  the  motion  be  made  the  same  term  with  that 
mentioned  in  the  notice  to  appear. 

If  the  ejectment  be  hrought  in  any  other  county,  and  the  tenancy  be 
not  under  lease  or  agreement  in  writing,  no  time  is  gained  by  serving  the 
declaration  immediately  before  Michaelmas  or  Easter  terms;  it  is  there- 
fore  usual  to  serve  the  ejectment  other  than  in  London  or  Middlesex^ 
before  an  issuable  term  preceding  the  ^ssixes  held  in  the  place  or 
county  where  the  premises  are  situated* 

The  demise  must  be  in  writing  to  bring  the  case  within  stat.  1 G.  IV. 
c.  87.  Doe,  d.  Earl  of  Bradford  v*  Roe,  6  B.  &  A.  '770.  And  if  in 
writing,  a  tenancy  for  three  months  is  within  the  statute.  See  Doe,  d. 
PhilKps  v.  Roe,  5  Id.  766,  S.  C.  mentioned  page  533,  ante. 

In  such  country  cases,  therefore,  the  appearance  may  be  entered  at 
any  time  within  four  days,  exclusive  of  the  day  on  which  the  term  ends, 
after  the  end  of  such  next  issuable  term. 

VOL.  u  M  N 


563  EJECTMENT;  IX.  Pr.  Bi.  Oh  part  of  PL  gmeraUyylL:^. 

B«l  vohere  the  tentmof  u,  or  rather  was,  tmder  leate  or  agreematt  in 
writimo^  it  vjill  be  neeeuary  to  advert  to  the  Mtatute  iGeo.  IV.  c  07, 
f .  1,  JvUy  stated,  page  530,  ante.  And  see  also  No,  15,  clause  to  he 
added  to  consent  rule  under  this  statute* 

And  although  this  be  a  statute  greathf  beneficial  to  the  landlord  whom 
rigktfitl  possession  is  denied,  yet  he  is  still  at  liberty  to  pursue  the  prac- 
tice as  if  such  statute  had  not  been  made. 

And  it  is  important  that  the  practitioner  bear  in  nsind  the  latter  part 
of  the  R,  G,  M,  31  G.  III.  which  more  particularly  eoneems  hm : 
that  part  is  as  follows :  And  it  is  Jnrther  ordered,  that  unless  the  rait 
for  judgment  shall  be  drawn  up  and  tahen  away  from  the  office  of  the 
clerh  of  the  ndes  within  two  days  after  the  term  m  wAtcA  the  ejectment 
shall  be  mooed,  no  rule  shall  be  drawn  up  or  entered  in  the  booh,  war 
shall  any  proceedings  be  had  in  such  ejectment. 

At  the  expiration  of  the  time  mentioned  in  the  rule  nisi,  «earc&  the 
gectment  boohs,  which  are  kept  at  the  several  judges  chambenfor  the 
plea  and  consent  rule  ;  if  filed  or  entered,  the  judge  at  whose  diambm 
it  will  hate  been  found,  will  sign  it,  and  the  piainHff^s  attorney  Mam 
it  on  giving  a  receipt  for  the  same.  Further,  as  to  consent  ruk,  tee 
ss.  XII.  XIV.  I%e  defendants  attorney  leaves  space  for  the  stgnatart 
of  the  plaintiff^s  attorney,  to  be  added  by  him  to  the  consent  ruk;  the 
consent  rule,  or  rather  the  agreement  for  the  consent  rule,  is  then  to  he 

carried  to  the  cUrk  of  the  rules  ;  pay fili^^g  the  same,  andfis 

consent  rule.    The  consent  rule  may  be  limited  to  confessing  lease  and 
^ntry  only.    See  the  above  sections. 

The  landlord,  or  other  person  appearing  without  the  tenant,  ngs 
judgment  immediately  against  the  casual  ejector  ;  otherwise,  though  At 
plaintiff  obtain  a  verdict  against  the  person  who  defends,  yet,  not  bang  in 
possession^  the  writ  of  possession  cannot  be  executed  against  such  defendsMi. 

The  judgment  is  signed  as  mentioned,  sect,  X. 

TTie  issue  may  be  now  made  up  and  proceeded  on,  whether  as  agrdsd 
landlord  or  tenant,  or  as  against  both,  tts  the  case  may  be,  as  in  eomsm 
cases  as,  viz,  with  a  memorandum  if  the  action  be  by  bill;  without,  tf 
it  be  by  original,  A  copy  of  the  consent  rule,  as  also  a  copy  ef 
the  other  rule,  if  any,  annexed  to  the  plea,  shoM  also  be  anneted  to 
.  the  issue  when  delivered ;  these  copies,  so  annexed,  are  office  cBpt»% 
obtained  of  the  clerh  of  the  rules,  and  in  stating  the  plea,  say,  **ina 
plea  of  trespass  and  ejectment,^'  The  plaintiff  may  have  a  sumnumi 
far  particulars  for  what  premises  the  defendant  means  to  defend.  See, 
if  necessary,  title  Particulars,  Bill  of  Partieolars, 

On  verdict  for  the  plaintiff  against  the  tenant  in  possession,  gwe 
rule  for  judgment ;  tax  costs :  sign  final  judgment ;  issue  execution  fr 
the  costs,  either  capias  ad  satisfaciendum  to  tahe  the  body,  or  fieri  iacits 
to  levy  the  amount  on  the  goods ;  or,  agreeably  to  Forms  Nos*  33, 34, 
35,  the  writ  of  capias  ad  satisfaciendum  or  fieri  facias  may  be  isesr- 
porated  with  the  writ  of  habere  facias  possessionem. 

By  the  practice  of  JC,  B,  the  plaintiff  in  ejeetmOnt  is  not  entUkd  to 
sign  judgment  against  thecasual  ejector,  until  after  the  postea  is  brought 
in  on  the  day  in  banc,  but  where  after  verdict  by  dtfault  of  defendant, 
the  plaintiff  issued  out  a  writ  of  possession  on  the  6f  A  of  November, 
without  producing  the  postea,  and  executed  it  on  the  X^h,  without  omf 
flection  on  the  part  of  the  defendant  until  afterwdrds,  the  court  re/used 
to  set  aside  the  writ,  it  appearing  that  the  defendant  had  sustained  uo 
prejudice,  and  said  that  if  he  had,  that  was  matter  of  reference  to  the 
Master,     Davis  v,  Williams,  2  D.  &  B.  220. 

But  if  the  verdict  be  against  the  landlord,  the  plaintiff  cannot  issse 
execution  without  leave  of  the  court ;  for  this  purpose  eounsd  mat 
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he  ituirueied  to  mofDe  for  a  ruk  to  lAeio  caiae  why,  on  the  production 
of  the  postea  and  office  copies  of  the  two  rules^  the  plaintiff  may 
not  be  at  Uberty  to  take  out  execution  against  the  casual  efector ; 
counsel  lOs,  6d. ;  rule  — ;  move  to  make  it  absolute  as  in  other  cases* 
The  entry  of  the  judgment  will  be  varied  as  to  whether  it  be  for  the 
whole  or  for  part  of  the  premises  ;  whether  it  be  part  for  the  plaintiff 
and  part  for  the  defendant;  precedents  for  each  of  these  cases  will  be 
found  in  the  Forms  subjoined. 

For  other  points,  see  titles  Infant;  Particulars  of  Defence) 
Particulars,  Bill  of  Particulars  ;  Staying  Proceedings. 

X.    PRACTICAL  DIRECTIONS. 
On  the  Part  of  the  Plaintiff,  where  the  Defendant 

DOBS  not  appear   TO    CONFESS   LeASE^  EnTRY,   AND  OuS<* 

tbr.    K.  B. 


If  the  drfendant  do  not  appear  on  the  trial,  and  pursuant  to  his 
dertahing,  by  the  terms  of  the  consent  rule  confess  lease,  entry,  and 
ouster,  the  plaintiff  is  not,  as  before  the  statute  1 6«  IV.  c.  B7.  he  was, 
nonsuited,  as  mentioned  and  explained  page  541,  ante;  but  under  that 
Stat.  A.  2.  toAicA  see  page  632,  ante,  the  production  of  the  consent  rule 
shall  in  all  cases  be  sufficient  evidence  of  lease,  entry  and  ouster,  and  the 
plaintiff,  in  due  time,  signs  judgment  against  the  defendant.  This 
may  be  done  the  day  in  banc  following  the  day  appointed  for  the  trials 
that  isp  the  first  day  of  the  term  next  after  the  assizes,  if  it  be  a  country 
cause,  and  tfit  be  a  town  cause,  immediately  after  that  day,  that  is  to 
say,  the  day  next  after  the  day  in  bank  succeeding  the  day  of  trial.  And 
a  writ  of  possession  may  issue  on  the  same  day,  although  the  postea  be 
not  delivered  over  at  the  time  by  the  associate  to  the  attorney  for  the 
plaintiff.  Doe,  d.  Davies  4*  Wife  v.  Roe,  1  B.  &  0. 118.  It  should 
also  be  recollected  that  the  plaintiff  may  now  go  into  evidence  of  mesne 
profits,  and  that  the  jury  under  this  action  may  give  a  verdict  upon  the 
whole  matter  both  as  to  recovery  of  the  whole  or  any  part  of  the  premises^ 
and  also  as  to  the  amount  of  damages  for  mesne  profits. 

The  practice  as  to  when  the  judgment  may  be  signed  is  different  in 
C  P.     See  sect.  XIV.  post 

The  judgment  against  the  defendant  so  faiUng  to  appear,  and  confess 
lease,  entry,  and  ouster,  is  to  be  signA  upon  paper;  tahe  this,  as 
directed,  post,  in  case  he  do  not  appear  at  all,  the  consent  rule,  and  the. 
postea,  together  with  an  affidavit  of  the  due  service  of  notice  of  trial, 
and  that  the  defendant  did  not  appear  thereon^  to  the  master,  who  taxes 
the  costs,  for  which  and  the  amount  of  damages  found  by  the  jury,  writ 
of  possession  incorporating  fi.  fa.  issues  in  the  usual  way. 

Hitherto  it  has  been  supposed  that  appearanoe  has  been  duly  entered  t 
a  consent  rule  and  plea  duly  filed;  that  trial  has  occurred;  that  verdict 
and  judgment  against  dtfendant  thereon,  and  taxation  of  costs  and 
execution  have  been  obtained ;  and  it  now  remains  to  mention,  that  in 
ease  no  appearance  hate  been  entered,  the  judgment  may  at  first  be 
signed  against  the  casual  ejector. 

Having  searched  the  judge's  boohs,  and  found  no  due  appearance 
therein, 'file  common  baU  for  the  casual  ejector,  agreeably  to  R. 
M.  33  dor.  II.;  obtain  rule  for  judgment  at  the  office  of  the  derh  of 
the  rules,  sign  judgment  by  making  an  iocipitar  on  paper,  and  ako 
on  the  roll;  the  cUrh  of  the  judgments  signs  the  rule  for  judgment^ 
and  marks  the  judgment  paper  and  roll ;  pay  4s.  2d. 

If  the  proceedings  are  by  original,  it  is  said,  appearance  needs  not  in 
tie  above  case  be  entered ;  the  rule  mentions  only  commem  baiL 
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Mortgagee. 

Vacant  posses- 
sion. 


XI.  PRACTICAL  DIRECTIONS. 

On  TrtE  Part  of  the  Plaintiff  on  other  than  or- 
dinary Occasions;  Re-entry  under  the  statute 
4G.  II.  €.28;  Mortgagee;  Vacant  Possession. 

See  sect.  VII.  ante. 
'    The  declaration  and  premaus  proceedings  are  the  same  as  those  ahreadjf 
detniledf  remembering  to  lay  the  demise  after  the  rent  became  due, 

Bui  on  the  usual  motion  for  judgment  against  the  casual  efedar, 
see  sect.  IV.  ante,  an  affidavit  of  the  facts  attending  the  sertnee 
of  the  ejectment  must  be  made ;  but  it  is  essential  that  the  affidavit 
state  that  half  a  yearns  rent  ums  due;  that  no  sufficient  distress  was 
to  be  found  on  the  premises,  and  that  the  lessor  had  power  to  emter. 
Observe  whether  the  clause  for  re-entry,  m  case  of  non-payment,  renders 
it  necessary  that  a  demand  should  be  previously  made:  tf  so,  densand 
must  be  made ;  but  if  not,  no  demand  is,  necessary. 

As  to  proceedings  by  mortgagee,  and  in  cases  of  vacant  possessioiL,  see 
sect.  VII. 

Where  the  possession  is  vacant,  all  the  old  Forms  of  proceeding 
in  ejectment  must  be  observed;  lease,  entry,  and  ouster  will  noi  be 
confessed,  because  no  one  appears  as  tenant  to  be  served,  and  there- 
fore  before  judgment  can  be  obtained  against  the  casual  ejector,  a 
formal  entry  must  be  made  on  the  lands,  and  while  in  possession,  of 
or  on  the  soil,  the  lessor  of  the  plaintiff  seals  a  lease  thereon.  Where  tie 
estate  is  situate  in  different  counties,  separate  entries  must  be  made  in 
each ;  and  where  tfie  premises  were  let  to  different  tenants,  separate 
entries  will  be  also  necessary.     Tfierefore  proceed  thus : 

Let  the  lease,  iVb.  30;  Forms  subjoined,  be  prepared;  then  the  daima^i, 
taking  with  him  the  person  named  therein  as  lessee,  enters  mon  the  pre- 
mises, and  whilst  thereon,  the  lease  is  duly  executed.  The  claimant 
then  quits  the  land  for  a  minute  or  two,  leaving  the  lessee  in  pos- 
session ;  let  any  one  then  force  the  lessee  off  the  premises;  for  this 
ijection  the  lessee  may  become  plaintiff  in  ejectment,  and  the  perooi^ 
so  pushing  him  off  the  premises  thus  becomes  the  defendant,  and  is 
the  casual  ejector;  the  declaration  is  the  same  as  m  other  eases, 
except  that  tlie  forenamed  parties  must  have  real  being ;  Ond  the 
declaration  is  then  served  on  the  defendant,  who,  for  the  time,  pmr- 
^posely  stays  oti  the  premises.  An  attention  to  the  firm  of  the  declara- 
tion in  ejectment,  and  to  the  explanation  before  offered,  wul  famiHarine 
the  yeung  practitioner  to  another  application  of  the  form  of  this  most 
useful  fiction.    ' 

After  the  service  of  the  declaration,  the  affidavit.  No.  92,  FoRMS  ra^ 
joined,  must  be  made,  inserting  or  omitting  tJte  first  cUnMse  relating  <b 
the  letter  of  attorney,  as  the  case  may  be.  But  where  one  copy  if^tke 
declaration  was  sworn  to  have  been  fixed  on  the  premises,  and  another 
served  -on  the  lessee,  but  not  on  the  premises,  it  is  necessary  to  state  that 
such  lessee  was  tenant  m  possession  at  the  time  of  the  serviecm  Doe,  d. 
Seabroohe  v.  Roe,  4  J.  B.  Moc^e,  350. 

The  motion  for  rule  for  judgment  against  the  casual  ejector,  msust  be 
made  as  More. 

In  C.  J^  there  is  no  necessity  for  this  affidavit.    See  sect.  XFV. 

If  it  be  ineonvenient  for  the  claimant  to  go  on  the  premises  asid  seal 
the  lease,  he  may  empower  another  to  do  it  for  him ;  in  which  case  the 
letter  of  attorney,  No.  31,  Forms  subjoined,  must  be  eneemtedm 
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XII.    PRACTICAL  DIRECTIONS. 
On  the  Part  of  the  Defendant  generally,  K.  B.  ' 

See  $ect.  VI. 

When  the  appearance  must  he  entered  is  mentioned  page  548,  ante. 

In  country  ejectments,  served  before  the  essoign  of  Michaelmas  or 
Easter  terms,  the  appearance  mttst  now  be  entered  within  four  days  after 
the  end  of  same  terms  respectively,  and  not  postponed  to  the  fourth  day 
after  Unary  or  Trinity  terms,  as  formerly.     See  page  548,  ante. 

Whether  the  tenant  appear  alone,  or  in  conjunction  with  another,  will, 
of  course,  depend  upon  whether  he  be  mere  tenant,  or  whether  he  be 
entitled,  or  consider  himseff  entitled  to  the  premises;  if  mere  tenant, 
his  landlord  may  appear  and  defend  in  their  joint  names ;  if  the  tenant 
will  not  defend  jointly,  or  by  agreement  with  his  landlord  separately,  the 
landlord  may  appear  alone  ;  or  if  the  tenant  himself,  on  his  own  presumed 
or  actual  title  will  defend,  he,  in  that  case,  of  course  appears  alone, 

Bui  if  the  landlord,  or  person  other  than  the  tenant  in  possession 
intend  to  appear  and  defend  without  the  tenant,  he  not  consenting  to 
defend  with  or  without  the  landlord,  counseVs  hand  must  be  obtained 

to  a  motions-paper,  indorsed,  "  to  move  that (such  person) 

may  be  made  defendant  instead  of  Roe,  (the  nominal)  the  now  defenr 
dant ;"  counsel  \0s.  6d,     The  rule  thereon  must  be  obtained  at  the  office 

of  the  clerk  of  the  rules;  pay  ;  annex  copy  to  the  plea:  see, 

rule  for  this  purpose.  No.  1,  Forms  subjoined. 

And  where  a  landlord  defrays  the  cost  of  defending  an  efectment  {n 
the  name  of  an  illiterate  tenant,  who  gives  a  retraadt  of  the  plea, 
and  cognovit  of  the  action,  the  court  will  set  aside  the  retraxit  and 
cognovit,  andpermit  the  lessor  to  defend  as  landlord.  Doe,  d.  Locke  t. 
Franklin,  7.  Taunt*  9. 

The  appearance  to  be  of  the  term  mentioned;  the  notice  is  thus  en* 
tered.  Gel  a  blank  consent  rule;  it  will  be  agreeably  to  No.  10,  Forms 
subjoined.  Its  form  is  altered  since  the  statute  1  G.  IV.  c.  87.  No.  9 
is  the  old  form.  And  the  consent  rule  for  admitting  the  landlord  to 
defend,  needs  not  set  out  the  christian  and  surname  of  the  lessor  of  the 
plaintiff.  Doe  v.  Reid  and  Another,  3  J.  B.  Moore,  96.  Whoevei'  is  to 
defend,  his  name  ii  to  be  inserted  instead  of  that  of  the  nominal  d^- 
fendant.  Ifdrfence  be  intended  for  part  only  of  the  premises  mentioned 
in  the  declaration,  such  intention  must  be  expressed  in  the  margin  of 
the  consent  rule;  see,  for  this.  No.  9,  Forms  subjoined. 

The  consent  rule  may  he  drawn  vp  for  confessing  lease  and  entrjff 
only,  agreeable  to  No.  19,  Forms  subjoined. 

Having  fUed  up  the  consent  rule,  or  rather  the  consent  of  the  attor^ 
nies,  that  such  their  consent  shali  be  made  a  rule  of  court,  the  defen-' 
danVs  attorney  signs  the  same,  leaving  a  blank  for  the  signature  of  the 
plaintiff's  attorney;  an  issuable  plea,  agreeably  to  the  rule,  is  to  be 
engrossed,  usually  the  general  issue,  **  in  a  plea  of  trespass  and  eject' 
ment,^  see  No.  20,  Forms  subjoined;  this  is  to  be  annexed  to  the 
consent  rule ;  common  bail  is  then  to  b^  filed,  pay  Is.  2d.  tn  term,  1«,  6(/. 
in  vacation  ;  or  appearance  if  by  original  entered  with  thefifazer,  pay 
^.  ed.  See,  if  necessary,,  titles  Appearance,  Common  Bail; 
then  leave  the  consent  rule,  with  the  plea  annexed,  at  tike  chambers  tf 
eith^  of  the  judges,  K.  B. ;  pay  on  leaving  2s»  The  rule,  if  there  be 
one  to  admit  the  landlord  to  defend  with  the  tenant,  or  alone,  must  a2so, 
be  annexed.     This  rule  will  be  agreeably  to  No.  7,  Forms  sidjoined... 

The  defendant  may,  at  this  stage  of  the  cause,  or  before,  if  he  ^ 
doub^^ljor  what  the  ejectifient  is  brought,  obtain  a  summons, fo»^ a 
bill  of  particulars.  So  Ae  may  be  called  upon  for  j^rticfilatM  ef  for 
what  premises  he  means  to  defends 
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And  should  ike  defendant  have  tnffered  judgment  to  go  bg  default,  ii 
mag,  ok  an  affidavit  of  merit$  and  no  trial  lutf  be  set  ande  upon 
payment  of  costs,  and  taking  short  notice  of  triaL  Dobbs  r.  Passer, 
2  Str.  976.    See  also  Doe,  d.  Troughion  v.  Moe,  4  Burr.  1996. 

From  thenceforth  the  proceediug  to  trial,  with  relation  to  the  drfend^ 
ant,  is  the  same  as  in  common  cases  of  trespass,  or  other  action* 

If  he  obtain  a  verdict,  or  if  the  plaintiff  be  nonsuited,  the  eo^s  are 
faxed  on  the  postea ;  for  the  amount  of  the  costs,  a  writ  of  capias  ad 
satisfaciendam  is  to  be  issued  against  the  plaintiff:  but  suehplahUiff 
being  nominal,  the  writ  is  shewn  under  seal  to  his  lessor,  who,  at  the  same 
time,  is  to  bepersonaUg  served  with  a  oopg  of  the  content  rule  ;  shew  the 
original:  the  costs  are  then  also  to  be  demanded,  which,  if  not  paid, 
an  affidavit  of  the  facts  may  be  made,  on  which  an  attachment  witt 
be  granted  against  mch  tenor.    For  the  affidavit,  see  No.  29,  Forms 
stdfjoined. 
THiere  one  tenant       Where  one  tenant  in  common  brings  ejectment  for  the  recovery  of 
in  common  brings  j^,-,  ^016/^,  and  where  the  other  tenant  intends  to  resist  such  ^eetment, 
ejectment.  ^^  application  to  be  made  defendant  instead  of  the  tenant  tn  posses- 

sion, on  the  terms  of  confessing  lease  and  entry  only,  may  be  made  by 
summons  in  vacation.  To  ground  the  application,  the  affidavit  may  be 
made  agreeably  to  No.  \1,  Forms  subjoined,  or  agreeably  to  the  facts  ; 
and  it  should  seem  that  iu  each  ejectment  such  affidavit  should  be 
made;  that  is  to  say,  as  many  rules  as  may  be  necessary,  so  numy 
tnust  be  the  affidavits  to  found  the  several  appUoations. 

XUL  PRACTICAL  DIRECTIONS. 

On  thb  Part  of  thr  Defendant  on  other  than  or- 
dinary Occasions;  Rb-rntry  under  the  Statute 
4  G.  IL  c.  28 ;  Mortgagor. 

See  sect.  VII.  //  the  defendant  be  desirous  of  comtimuing  m  pos- 
session, and  he  be  able  to  pay  the  rent,  he  may,  at  any  time  before  trial, 
take  out  a  summons  to  shoo  cause  why,  upon  payment  of  the  rent  in 
arrear,  and  the  costs  to  be  taxed,  all  further  proceedings  should  not  be 
stayed. 

This,  it  is  said,  may  be  done,  even  after  judgmemt  against  the  casual 

f'ector,  and  before  any  writ  of  possession.      Ooodtitk  y.  Holdfast, 
tr.  900. 
I!5!?j-???"^*®'      Jtfr.  Impey,  Pr.  K.  B.  page  608,  says,  "  /  applied  under  this  act 

(7  G.  II.  G.  20.)  after  a  writ  of  possession  by  summons  to  pay  principal, 
interest,  and  costs,  and  the  lessor  of  the  plaintiff's  attorney  obj^ed 
.to  come  into  the  terms*  Mr.  Justice  Buller  said,  '  Do  you  choose  to 
have  a  bill  to  redeem?  if  so,  I  cannot  relieve*  But  by  consent  he  made 
the  order.    Doe  ex  dem.  ^ttnce  v.  Roe,  2  T.  1791.'' 

XIV.  PRACTICAL  DIRECTIONS. 
On  the  Part  of  the  Plaintiff^  generally,  Q.P. 

Generally,  the  decisions  in  relation  to  the  practice  in  eieetment, 
in  any  one  of  the  superior  courts,  apply  equally  to  all  of  tnem,  and 
therejore  a  reference  to  such  decisions,  as  to  any  practical  point,  and 
to  the  Practical  Directions,  K.  B^  may  afford  the  requisite  informatitm, 
rtmembering  however  as  to  qffices,  officers,  ^c.  that  such  reference  must 
be  understood  mntatis  mutaadis. 

Yet  the  course  of  practice  in  C.  P.  differs  in  some  points  from  that 
ofK.B.;  which  difference  will  now  be  noted. 
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Jk  C,  P.  ike  motumfor  judgment  against  the  cagual  eftctar,  if  in  a 
country  came,  and  the  dedaratian  ihall  have  been  served  in  Michaelmae  , 

or  Easter  terms,  must  be  made  in  the  term  in  which  the  tenant  has  notice 
to  appear. 

As  to  whether  the  court  would  now  consider  the  notice  to  appear  irre^ 
gular,  if  it  were  not  signed  with  the  name  of  the  nominal  defendant, 
is  daubtjul;  Mr.  Impeg  is  particular  in  recommending  that  it  be  so 
signed,  and  citing  Peaceable  v.  Troublesome,  Bar.  172,  adds  "  Contra, 
K,  B,  3  T.  R.  351.  I  remember  this  court  very  lately  refused  the  motion 
[for  judgment  against  the  casual  qector']  for  want  of  that  name!" 
Imp.  C.  P.  048. 

By  R.  G.  T.  33  C.  II.,  the  plaintiffs  for  the  future  shall  tahe  nothing 
by  motion  made  for  judgment  against  the  casual  ejector  for  defauU 
if  appearance,  unless  such  motion  be  made  within  one  week  next  after 
the  first  day  of  every  Michaelmas  term,  and  of  every  Easter  term,  and 
of  every  Trinity  term,  but  in  a  country  ejectment,  the  judgment  may 
be  moved  for  at  any  time  in  the  term  in  which  notice  to  appear  is 
made,  or  on  the  last  day  of  that  term. 

But  it  seems  that  the  above  rule  only  relates  to  declarations  served 
upon  tenants  in  possession  in  London  and  Middlesex,  Negative  r.  Posi- 
tive, Bar.  172. 

And  regard  should  be  had  to  the  stat,  1  G.  IV.  c.  Bl,  which  see 
page&ZO,  ante. 

The  motion  paper  needs  not  be  delivered  by  a  Serjeant  in  open  court. 
Pay  filing  affidavit,  if  a  country  cause  2s,  and  of  course  keep  a  copy 
of  the  affidavit. 

Search  with  the  filazer  of  the  proper  county  for  appearance  within 

four  days  after  motion,  if  a  town  cause  ;  if  a  country  cause,  the  de^ 

fendant  having  the  whole  term  to  appear  in,  tlie  motion  for  judgment 

is  not  made  till  late  in  the  term,  and  the  defendant  has  till  four  days 

after  the  term  in  which  he  has  notice  to  appear. 

But  if  the  ease  be  one  within  the  statute  1  G.  IV.  c.  87,  reference  for 
the  practice  should  be  had  thereto.    See  same  page  630,  ante. 

The  secondary  draws  up  the  rule  for  Judgment ;  pay  ■  Enter, 

on  a  sheet  of  paper,  the  declaration  as  far  as  the  names  of  the  plain- 
tiff and  defendant ;  file  warrants  of  attorney  and  let  the  derh  marh  the 
judgment  paper,  pay  Qd, ;  the  judgment  is  then  to  be  signed  at  the  pro^ 
tkonotary*»  office;  pay  125.  8d.  and  note  a  point  of  difference  of  practice 
in  the  two  courts.  On  signing  judgment,  K,  B,  common  bail  must  be 
filed,  though  it  is  said,  that  in  proceedings  by  original  appearance  in 
that  court  need  not  be  entered;  so  in  this  court,  C,  P,  appearance  is  not 
to  be  entered  for  the  defendant  previously  to  'ig^^9  judgment,  Execu- 
tion  may  now  issue.  See  Nos.  33,  34,  30.  These  may  be  used  maiatis 
tniitandu,  title  Habere  facias  possessionem,  post.  At  the  time  of  sign-* 
ing  the  judgment,  a  roll  may  be  had  of  the  prothonotary's  ckrh,  on 
which  to  enter  up  the  judgment. 

If  the  defendant  appear,  and  plead,  plaintiff  \  attorney  will  observe 
another  devu^tion  from  the  practice  in  K,  B,  In  that  court  the  consent 
rule  and  plea  may  be  filed  at  the  chambers  of  any  one  of  the  iudges  of 
that  court ;  but  in  C,  P,  the  same  are  filed  at  the  prothonotary  s  office  as 
mentioned,  post;  and  the  secondary  draws  up  two  rules  thereon;  annex 
one  of  these  rules  to  the  copy  of  the  isiue  delivered;  the  issue  is  made 
up  as  in  K,B,  by  original,  that  is  to  say,  begin  with  the  term  the^ 
declaration  is  of,  and  add,  when  necessary,  imparlance  to  the  term 
of  which  the  plea  is  entitled,  but  of  course  leave  out  the  word  *^  where 
soever,''  Sfc,  and  substitute  the  word  ''  Aere."  See  title  Issue,  and 
say,  "  til  a  plea  of  trespass  and  ejectment;^'  payment  for  the  issue  is 
now  unnecessary. 
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The  record  u  made  up  as  in  the  ease  hut  menti<mcd;  the  first  placitum 
of  the  term  the  issve  is  joined;  and  in  the  jarata,  add,  **  in  a  plea 
of'  trespass  and  ejectment" 

Bv. reason  of  the  defendant's  refusal  to  appear  at  tJie  trial  and  cott- 
fess  lease  f  entry  4ind  ouster,  the  plaintiff  was  formerly  called  and  non^ 
suited,  and  the  judgment  might  in  this  court,  {before  the  late  act, 
viz.  statute  1  G.  IV.  c.87,  s.  2,  which  see  page  532,  ante,)  be  signed 
immediately,  and  execution  tahen  out.  See2T.  R.  770;  but  that  statute 
obviates  this  unmeaning  anomaly  altogether,  as  to  the  non-appearance 
of  the  defendant. 

On  obtaining  a  verdict,  wait  four  days,  as  in  otitfir  cases:  tax  costs. 
See,  as  in  K.  B.  But  as  to  suggestion  of  death,  4rc. ;  see  Practical 
Directions,  K.  B. 
Vacant  posaes-  Where  the  possession  is  vacant,  the  proceeding  on  the  part  of  the 

plaintiff  in  this  court  differs  from  that  in  K,  B.  in  this  point ;  namely, 
in  C,  P.  after  compliance  with  the  formalities  of  entry,  lease,  ouster, 
dnd  service  of  declaration,  no  affidavit  of  the  facts,  or  of  the  ser- 
vice of  the  declaration  needs  be'  made;  neither  is  any  motion  for 
judgment  against  the  casual  ejector  necessary.  The  practice  in  this 
court  is,  on  the  first  day  of  the  term,  to  give  a  rule  to  plead  as  ta 
other  cases,  and  if  no  plea  filed  and  appearance  entered  in  due  time, 
that  is,  infhur  days,  sign  judgment,  but  it  does  not  seem  settled  whether 
any  person  may,  or  not,  appear  and  defend.  It  is  said,  2  Sel.  133, 
after  citing  Bull.  N.  P.  296.  that  a  new  ejectment  must  be  brought,  and 
that  no  one  will  be  allowed  to  appear  and  defend,  but  see  also  Barr.  177. 
dted  Imp.  K.B.  628.  Jn  Ball.  M.  P.  96,  and  it  is  said,  incases  of  vacant 
possession,  no  person  claiming  title  will  be  let  in  to  defend,  but  he  that 
can  first  seal  a  lease  must  obtain  possession.  And  no  defence  can  be 
made  by  the  defendant  U)ho  is  the  real  ejector,  and  the  landlord  ves 
refused. 

But  see  Sty.  S68.  which  seems  the  much  more  reasonabk  doctrine. 
**  If  one  move  that  the  title  of  land  doth  belong  unto  him,  and  that  the 
plaintiff  hath  made  an  ejector  of  his  own,  and  thereupon  prays  that, 
giving  security  to  the  ejector  to  save  him  harmless  he  may  defend  the 
title,  C.  P.  will  grant  it,  but  will  not  compel  the  plaintiff  to  confea 
the  lease,  entry,  and  ouster,  except  he  will  be  ejector  himself.  But  it 
is  not  so  in  K.  B.for  there  in  both  cases  they  will  compel  him  to  confess 
lease^  entry j,  and  ouster.  But  qnasre, /or  /  have  not  known  it  so  ruled,'* 

XV.  PRACTICAL  DIRECTIONS. 
On  the  Part  of  the  Defendant,  C.P. 

The  appearance  is  to  be  entered  in  the  tsmes  mentioned,  sect.  VI.  aat0. 

By  R.  G.  H.  2  G.  II,  it  is  ordered,  that  the  secondaries  shall,  in  the 
fnoming  next  after  the  end  of  every  term^  and  at  other  tmes,  when  re- 
guired,  produce  and  shew  to  any  person  or  persons  who  shall  demand 
the  same,  their  alphabetical  paper  of  ejectments  wwved  or  delivered  ta 
court  each  term. 

This  paper,  therefore,  the  plaintiff  wUl  search,  and  the  appearance 
is  thus  entered,  Oct  the  blank  consent  rule  from  the  stationer's.  By 
R.  G.  H.  1  ^  2  G.  IV.  C.  P.  5  J.  B.  Moore,  310,  m  every  action 
of  ejectment,  the  defendant  must  in  future  specify  in  the  consent 
rule  for  wJtat  premises  he  intends  to  defend,  and  must  consent  in  snch 
rule  to  confess  upon  the  trial  that  the  defendant  (if  he  defend  as 
tenant,  or  in  case  he  defend  as  landlord  that  his  tenant)  was,  at  the 
time  of  the  service  of  the  declaration  in  the  possession  of  such  prewuses, 
and  if  upon  the  trial  the  defendant  shaU  not  confess  such  possession,  e» 
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well  as  lease^  entry ^  and  ouster,  whereby  the  plaintiff^  shall  not  be  iMe 
further  to  prosecute  his  suit  against  the  said  defendant^  then  no  costs 
shall  be  allowed  for  not  further  prosecuting  the  same,  but  the  said  de^ 
fendant  shall  pay  costs  to  the  plaintiff,  in  that  case  to  be  taxed. 
See  No»  14,  Forms  subjoined. 

This  rule,  vrith  the  plea  of  not  guilty.  No,  20,  Forms,  is  to  be  tahen    ^ 
to  the  filazer  of  the  county,  with  whom  the  appearance  is  to  be  entered; 
the  filazer  enters  the  appearance  from  a  precipe,  No,  18,  Forms  suIh 
joined,  and  signs  the  rule^  writing  thereon  **  appearance  entered^  pay 
2s.  (kU ;  leave  plea  and  r^U  at  the  prothonotaries  office  ;  pay  2f . 

Jf  part  only  be  defended,  give  the  notice  No.  12,  Forms  subjoined. 

If  the  verdict  be  for  the  defendant,  or  in  case  of  nonsuit,  the  costs 
being  taxed,  are  recovered  by  execution  as  mentioned,  sect.  %.  ante* 

//  appears  that  if  the  sheriff  deliver  more  than  the  writ  of  posses-^ 
sion  vHirrants,  the  court  will,  on  motion,  direct  a  re-delivery  ujithout 
putting  the  defendant  to  an  ejectment. 

And  see  Jhbbs  y.  Passer,  2  Str.  975«  Doe,  d.  Troughton  T.  Soe, 
4  Burr.  1906,  cited  sect.  XII.  ante, 

XVI.    FORMS  IN  EJECTMENT. 

ICourt.-]  '  No.  1. 

term,  in  the  ■  year  of  the  reign  of  king  George  Declaration  in 

the  fourth.  ejectment  by  bilL 

Venue,  to  wit,  John  Doe  complains  of  Richard  Roe,  being  in  tho 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king, 

before  the  king  himself:  For  that  whereas {the  lessor  of  the 

plaintiff)  on  the day  of (this  may  be  any  day  after  the 

title  commenced,  unless  it  shall  have  commenced  the  same  term  of  which 
the  declaration  is  entitled,  in  which  case  the  declaration  must  be  entitled 

specially)  in  the year  of  the  reign  of  our  lord  the  now  king,  at 

Westminster,  in  the  said  connty  of ,  did  demise,  grant,  and  tot 

farm  let  to  the  said  John  Doe,  the  manor  of ,  in  the  connty 

of ,  with  the  rights,  members,  and  appurtenances  thereunto 

belongings  and  also  the  rectory  of  the  parish  church  of ,  in 

the  connty  aforesaid,  and  also  ten  messuages,  ten  bams,  ten  stables, 
ten  orchards,  one  hundred  acres  of  arable  land,  one  hundred  acres  of 
meadow,  one  hundred  acres  of  pasture,  one  hundred  acres  of  land 
covered  with  water,  fifty  acres  of  wood,  fifty  acres  of  furze  and 
heath,  with  the  appurtenances,  situate,  lying,  and  bebg  in  the  parish 

of ,  in  the  county  aforesaid,  and  also  all  and  singular  the  tithes 

of  corn,  grain,  hay,  wood,  grass,  wool,  lambs,  and  calves,  arising, 
growing,  renewing,  increasing,  and  happening  within  the  parish  of 

— • aforesaid,  and  within  the  bounds,  limits,  and  titheable  places  of 

the  said  rectory,  to  have  and  to  hold  the  said  tenements  with  the  appur« 

tenances  to  the  said  John  Doe  and  his  assigns,  from  the day 

of ; ,  (the  day  before  that  on  which  the  demise  is  stated  to  be)  in 

the  year  aforesaid,  for  and  during  the  full  end  and  term  of  seven 
years  then  next  ensuing,  and  fully  to  be  complete  and  ended,  by  virtue 
of  which  said  demise,  the  said  John  Doe  entered  into  the  said  pre- 
mises, with  the  appurtenances,  and  was  possessed  thereof  until  the 

said  Richard  Roe  afterwards,  to  wit,  on  the  ■■  day  of — 

(the  day  after  the  demite)  in  the year  aforesaid,  with  force  and 

arms,  ^c  entered  into  the  premises  aforesaid,  with  the  appurtenances 
in  the  ppsseasion  of  the  said  John  Doe,  and  then  and  there  ejected 
the  said  John  Doe  from  the  said  farm,  his  said  term  therein  not  being 
yet  ended,  and  the  said  John  Doe  so  ejected,  hath  kept  out,  and  stiU 
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doth  keep  him  from  his  possession  thereof,  and  other  injuries  to  htm 
then  and  there  did,  against  the  peace  of  our  said  lord  the  now  king»  to 
the  damage  of  the  said  John  Doe  of  £5,  and  therefore  he  brings 
aaity  &c« 

,  attorney  for  plaintiff.  C  John  Fenn 

Pledges  to  prosecute  \  and 
,  attorney  for  defendant                         ^Richard  Femu 

Mr.  — ^ (the  imuiiU  in  poitemon,) 

I  am  informed  that  yon  are  in  possession  of,  or  claim  title  to  the 
premises  in  this  declaration  of  ejectment  mentioned,  or  to  some  part 
thereof,  and  I,  being  sued  in  this  action  as  a  casual  ejector,  and 
having  no  claim  or  title  to  the  same  premises,  do  advise  you  to  appear 

tile day  of (if  in  Londm  and  Middkux,  thefrH  dtufoftke 

termy  if  elsewhere,  $ay,  instead  of  a  particular  day,  "  tii- 7  term 

next,"  but  where  the  demise  is  in  writing  be  guided  bg  the  laie  stiU.  w. 
1  G.  IV.  c.  87.  s.  1.  abttracted  page  630,  ante)  in  his  majesty's  court 
of  Kbg's  Bench  at  Westminster,  by  some  attorney  of  that  court,  and 
then  and  there,  by  rule  of  the  samo  court,  to  cause  yourself  to  bo 
made  defendant  in  my  stead,  otherwise  I  shall  suffer  judgment  to 
be  entered  against  me,  and  you  will  be  turned  out  of  poaaeasaon. 

(.Date.)  Your  loving  friend , 

^  Richard  Roe. 

No.  2.        {Omrt,)  ^''^^.'L 

The  like  by  ori-       Venue,  to  wit,  Richard  Roe,  late  of  London,  yeoman,  was  attached 
I Uial.  to  answer  John  Doe,  in  a  plea,  wherefore,  with  force  and  arms,  «c 

he  entered  into  {here  describe  the  premises  generally,  so  as  to  coj^^rm 
those  daimed;  the  above  precedent  may  be  a  general  guide),  with  the 
appurtenances,  in  the  parish  of  ,  in  the  said  county  of  — -^f 

which  (the  lessor  of  the  plainHff,  or  person  realfy  entMd^ 

demised  to  the  said  John  Doe,  for  a  term  which  is  not  yet  evfued, 
and  ejected  him  from  his  said  farm,  and  other  wrongs  to  him  did,  to 
the  great  damage  of  the  said  JoJbi  Doe,  and  against  the  P®*©®^  ^ 
aoTcreign  lord  the  now  king,  and  whereupon  the  said  John  Doe,  by 

,  his  attorney,  complains:  For  that  whereas  the  aaid — ' 

(lessor  of  the  plainHff)  on  the day  of («  to  this  day, 

see  farmer  precedent)  in  the year  of  the  rwgn  of  his  swd  »»- 

jesty,  at  the  parish  aforesaid,  had  demised  to  the  said  John  Dee  the 
said  tenements,  with  the  appurtenances,  to  have  and  to  hold  ^«"r 
tenemenU,  with  the  appurtenances,  to  the  said  John  Doe  and  hi« 
assigns,  from  the day  of (as  to  this  day,,  see  former  pre- 
cedent) then  last  past,  to  the  full  end  and  term  of  ten  years  fro™  ^fj*? 
next  ensuing,  and  fully  to  be  complete  and  ended,  by  virtue  of  wwcli 
said  demise  the  said  John  Doe  entered  into  the  said  tenements  wim 
the  appurtenances,  and  was  possessed  thereof,  and  the  said  John  Doe 
being  so  possessed  thereof,  the  said /ZicAardiScMs  afterwards,  to  wit, 

on  the day  of  (as  to  this  day,  see  the  lost  jtrecedenl)  m 

the year  aforesaid,  with  force  and  arms,  &c.  entered  into  the  saio 

tenements  with  the  appurtenances,  which  the  said (thekt^ 

of  the  plainHff)  demised  to  the  said  Jo&«  Doe  in  manner  a^®'^?;?*'^ 
the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  the  omdJM 
Doe  out  of  his  said  farm,  and  other  wrongs,  &c.  to  the  damage,  ««• 
and  against  the  peace,  &c.  whereupon  the  said  -Wbi  Doe  saith  thai 
he  is  injured,  and  hath  damage  to  the  value  of  £b,  and  thereupon 
brings  suit,  &g. 
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Mr. — {The  teiutnt) 

I  am  informed  that  yoa  are  in  possession  of,  or  claim  title  to  the 
premises  in  this  declaration  of  ejectment  mentioned^  or  to  some  part 
thereof^  and  I  being  sued  in  this  action  as  a  casual  ejector,  and  having 
no  claim  or  tide  to  the  same  premises,  do  advise  yoa  to  appear  the 
first  day  of  next  — —  term,  (the  day  cf  appearance  will  be  gooemed  as 
^Ml;  namefy,  if  inLondon  or  Middlesex,  the  notice  wiU  be  asabwe: 

if  in  any  other  cowUy,  the  notice  will  run  **  next term,^  bnJt  m 

case  of  demise  hatnng  been  in  writing  be  guided  bg  slat.  1  G.  IV.  c.  87. 
s.  1.  abstracted  page  630,  ante)  in  his  majesty's  court  of  King*8  Bench, 
wheresoever  his  majesty  shall  then  be  in  England,  by  some  attorney 
of  that  conrt,  and  then  and  there  by  role  of  the  same  court  to  canso 
yourself  to  be  made  defendant  in  my  stead,  otherwise  I  shall  suffer 
judgment  to  be  entered  against  me,  and  you  wiU  be  turned  out  of 
possession. 

(^ate.)  Yonr  loving  friend, 

Richard  Roc 

(Court.)  {Term.)  %I^   ^ 

(Feime), ,  hte  of  — ^ — ,  was  attedhed  to  answer ,  Ti«i«Ar*i« 

of  a  plea,  wherefore  with  foroe  of  arms,  he  entered  into {here  ^ec^eotby  wi- 

d^cribe  the  premises^  according  to  No.  1,  as  the  ease  mag  require),  with  Kinal;  on  a  do»- 

the  appurtenances,  in  the  county  of aforesaid,  which  .  ble  demise. 

demised  to  the  said ,  for  a  term  which  is  not  yet  expired, 

and  also  into  • {here  describe  the  premises  under  the  other 

demise),  with  the  appurtenances,  in aforesaid,  in  the  county 

of aforesaid,  which demised  to  the  said  — — , 

for  a  term  which  is  not  yet  expired,  and  ejected  the  said 

from  his  said  several  farms,  and  other  wrongs  to  him  did,  to  the  great 

damage  of  the  said ,  and  against  the  peace  of  our  sovereign 

lord  the  king,  &c. ;  and  thereupon  the  said ,  by , 

his  attorney,  complains,  that  whereas  the  said {the  first-named 

lessor),  ou    the  — ■ day  of  {as   to  this   day,    see 

No.  1.),  in  the year  of  the  reign  of  his  present  majesty,  at 

— ,  in  thd  county  aforesaid,  had  demised  to  the  said  ■■ 

the  said  tenements  first  above  mentioned,  with  the  appurtenances,  to 
have  and  to  hold  the  same  tenements  with  the  appurtenances,  to  the 

said  ,  and  his  assigns,  from  the day  of , 

then  last  past    (oi  to   this  day,  see  No.  1.),  to   the  full  end  and 

term  of  .  years  from  thence  next  ensuing,  and  fully  to  be 

complete  and  ended,  by  virtue  of  which  said  demise,  the  said 

entered  into  the  same  tenements  with  the  appurtenances,  and  was 

thereof  possessed,  and  the  said being  so  possessed  thereof, 

the  said afterwards,  to  wit,  on  the  said day  of  , 

(as  to  this  day,  see  No.  I.),  in  the  said  year,  with  force 

and  arms  entered  into  the  tenements  first  above  mentioned,  with 

the  appurtenances,  which  the  said demised  to  the  said , 

in  manner  aforesaid,  for  the  term  aforesaid,  which  is  not  yet  expired, 
and  ejected  the  said out  of  the  said  farm  first  above  men- 
tioned :  And  also  that  whereas  the  said  — ' ,  on  the  ■ 

day  of ■■ (as   to   this  day,  see  No.  1.),  in  the  ■     ■ 

year  aforesaid,  at aforesaid,  in  the  county  aforesaid,  had 

demised  to  the  said — *  the  said  tenements  secondly  above  men- 
tioned, with  the  appurtenances,  to  have  and  to  hold  the  same  tene- 
ments, with  the  appurtenances,  to  the  said ,  and  his  assigns, 

from   the day  of {as  to  this  day,  see  No.  1.), 

then  last  past,  to  the  full  end  and  term  of  — —  years  from  thence 
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next  ensuing,  and  foUj  to  be  complete  tnd  ended,  by  nrtae  of  which 
last-mentioned  demise,  the  said entered  into  the  same  tene- 
ments, with  the  appurtenances,  and  was  thereof  possessed ;  and  the 
said being  so  possessed  thereof,  the  said  ■  after- 
wards, to  wit,  on  the  said day  of (m  to  thu  dta/f 

see  No.  1.),  in    the  said  year,    with  force    and   arms, 

entered  into  the  said  tenements  lastly  above  mentioned,  with  the 

appurtenances,  which  the  said demised  to  the  said  ■ 

in  manner  aforesaid,  for  the  term  aforesaid,  which  is  not  yet  eiqpired, 

and  ejected  the  said oat  of  his  said  last  mentioned  farm, 

and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said , 

and  against  the  peace  of  our  said  soyereign  lord  the  king,  &c.  where- 
upon the  said says  he  is  injured,  and  has  sustained  damagei 

to  the  value  of  £ ,  and  therefore  he  brings  his  suit,  &c. 

[For  the  notice  see  the  above  precedetUs,] 

No.  4.        (Court.)  (Tern.) 

Declaration  on  a       Femte,  to  wit,  Richard  Roe,  late  of  ,  yeoman,   was  at- 

doable  demise,    tached  to  answer  John  Doe,  of  a  plea  wherefore  the  said  Richard  Eoe, 

By  dSto^oTii  ^'^  ^^"®  •"*  "^^^  *^  entered  into ■-  (the  pretmses,  as  ta 

cfp.         '  -^^^  ^»   ^  ^^  ^^^tse  may  require),  with  the  appurtenances,  sitnate 

and  being  in  the  parish  of  >,  in  the  county  of , 

which (one  of  the  lessors  of  the  plainiiff),  had  demised  to 

the  said  John  Doe,  for  a  term  which  is  not  yet  expired,  and  ejected 
him  from  hia  said  farm :  And  also,  wherefore,  the  said  Riduard  Roe, 

with  forge  and  arms,  &c.  entered  into other  — (tke 

premises  as  before),  with  the  appurtenances,  situate  and  being  in  the 
parish  aforesaid,  in  the  county  aforesaid,  which  ■      {the  other 

lessor  of  the  plaintiff),  had  demised  to  the  said  John  Doa^  for  a  term 
which  IS  not  yet  expired,  and  ejected  him  from  his  laat  mentioaed 
farm,  and  other  wrongs  to  the  said  John  Doe  there  did,  to  the  grest 
damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the 

now  king,  &c:;  and  thereupon  the  said  John  Doe,  hy .his 

attorney,  complains,  that  whereas  the  said (fAe  firsi  ksssr 

of  the  plaintiff),  on  the day  of  ,  (as  to  etU  the  dufi 

mentioned  in  this  form  see  the  above  forms}  ih  the  ■  ■  year 
of  the  reign  of  our  said  lord  the  king,  «^  the  parish  aforesaid,  in  the 
county  aforesaid,  haid  demised  the  said  tenements  first  above  men- 
tioned, with  the  appurtenances,  to  the  said  John  Doe,  to  have  and  to 

hold  the  same  to  the  said  John  Doe,  and  his  assigns,  ifrom  the ■ 

day  of then  last  past,  for  and  during  and  unto  the  full  end 

and  term  of  ■  -'  year^  from  thence  next  ensuing,  and  lully  to  be 
complete  and  ended,  by  virtue  of  which  said  dennse,  the  said  Jokn 
Doe  entered  into  the  said  teneuEients  first  above  mentioned,  with  the 
appurtenances,  and  became  and  was  possessed  thereof,  for  the  said 
tevm  ao  to  him  thereof  granted;  and  the  said «/o&n  Doe  being  so 
.    thereof  possessed,  the  said  Richaard  Roe,  afterwards,  to  wit,  on  the 

■    ■  day  of ,  in  the : year  aforesaid,  with  force 

and  arms,  &c.  entered  into  the  said  tenements  first  above  mentioned, 

with  the  appurtenances,  which  the  said  {the  first  lessor  «f 

the  plaintiff),  had  demised  to  the  said  John  Doe  in  manner  and  for  the 
term  aforesaid,  which  is  i^oi  yet  expired,  and  ejected  the  said  Joks 

Doe  from  his  said  farm  ;  and  ako  that  whereas  me  said (1^ 

same  lessor),  on  the : — -  day  of ,  in  the JW 

,  aforesaid,  at  the  parish  aforeaaid,  in  the  county  aforesaid,  had  de- 

,  mised  the  said  tenements  secondly  above  mentioned,  with  ibid  appoi^ 

^naocesi  to  the  said  JoAh  Doe,,  tp  have  and  to  hold  the  same  to  tbo 
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said  John  Doe  and  bis  assigna,  from  the  said ^  day  of 

then  last  past,  for  and  during  and  unto  the  full  end  and  term  of 


years  from  thence  next  ensuinK,  and  folly  to  be  complete  and  ended,  by 
virtue  of  which  said  last-mentioned  demise,  the  saiq  John  Doe  entered 
into  the  said  tenements  secondly  above  mentioned,  with  the  appur- 
tenances, and  became  and  was  thereof  possessed  for  the  saia  last 
mentioned  term  so  to  him  thereof  granted ;  and  the  said  John  Doe, 
being  so  thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit, 
on  the  said dfey  of ■ ,  in  the  year  afore- 
said, with  force  and  arms,  &c»  entered  into  said  tenements  secondly 
above  mentioned,  with  the  appurtenances,  which  the  said  ■ 
(the  same  lestor),  had  demised  to  the  said  J(An  Doe,  in  manner  and  for 
the  term  last  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said 
John  Doe  from  his  said  last  mentioned  farm,  and  other  wrongs  to  the 
said  J<An  Doe  then  and  there  did,  to  the  great  damage  of  the  said 
John  Doe,  and  against  the  peace  of  our.  said  lord  the  now  king,  where-> 
fore  the  said  John  Doe  saith  that  he  is  injured,  and  hath  sustained 

damage  to  the  value  of  £ ,  and  therefore  he  brings  his  suit,  &c. 

l%e  notice  to  appear  u  rimilar  to  that  in  Form  No.  2,  page 

670,  leaving  out  wheretoever,  Sfc,,  in  italie,  and  interting 

"  Common*'  far  •'  King's:' 

In  the  King's  Bench.  No.  5. 

Between  t/bAii  Doe,  on  the  demise  of ,  plaintiff.  Affidavit  of  ter- 

and  vice  of  declmra- 

Riehard  Roe,  defendant.  ^  ^  ."«^««* 

,  of ,  maketh  oath  and  saith,  that  he  did,  on  the  ^^iJnLit."  *^ 

■         day  of ,  personally  serve ; and • — 

(tenants  of  the  premises  in  the  declaration  of  ejectment  hereunto  annexed 
mentioned),  with  the  said  declaration,  and  the  notice  thereunder  writ- 
ten, by  deU'vering  a  true  copy  [omission  of  the  word  **  copy,''  after 
**  true,"  bad,  1  Chit.  A.  562],  of  the  said  declaration  and  notice  to 

each  of  the  said  — ■  and (if  the  notice 

were  not  directed  to  all  the  tenants,  say,  ^*  except  that  the  said  notice 
was  directed  to  each  of  them  the  said and  — r— ,  sepa- 
rately,'^ and  this  deponent  at  the  same  time  read  over  the  said  notice 

to  each  of   the  said •  and ,  and    explained    to 

them  respectively  the  intent-  and  meaning  of  such  service  (or,  **  this 
deponent  at  the  same  time  explained  and  made  known  to  each  of 
the  said and  — : ,  the  intent  and  meaning  of  the  said 

declaration  and  notice.'^ 

•     .. 

(Court.)  (fTie  day  on  which  the  rule  itisues.)  No.  6. 

Doe,  on  the  demise  of  ■■  , ^     Unless  ■  (the  tenant  served  Role  for  jadg- 

V.  i  with  the  declaration  in  ejectment,)  meat  agwmt  tlie 

Roe.  >  tenant  in  possession  of  part  of  the  g*^*'  ejector, 

premises  in  question,  shall  appear  and  plead  to  issue  on  ,  let 

judgment  be  entered  for  the  plaintiff  against  the  now  defendant  Roe^ 
by  default,  but  execution  shall  issue  for  such  parts  of  the  premises 

only  as  are  in  his  possession,  upon  the  motion  of  Mr. ^«— . 

By  the  court 

(Coanrt.)  (Day  in  Term.)  No.  ?• 

Doe,  on  the  demise  of ,)     It  is  ordered,  that ,  Role  where  the 

•    V.  Vlandlord  of  the  tenant  in  possession  ^""^^^'t.^i***- 

Roe.  3  of  the  premises  in  question,  in  this  J^'/gf  ^  ^^"^"^ 

cause  shall  be  joined  and  made  defendant  with  the  said  tenant,  if  he 
shall  appear,  and  the  said  — .-—^  (fke  landlord),  desiring  if  the 
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said  tenant  sball  not  appear,  that  be  may  appear  by  binsdf*  and  con- 
sentingy  that  in  snch  case  be  will  enter  into  tne  common  mlot  to  con- 
fess lease*  entry*  and  ouster,  in  snch  manner  as  the  said  tenant  ooght 
in  case  he  had  appeared  (if  the  rnle  be  to  confess  lease  and  entry 
only*  it  states  the  special  terms  thos :  "  to  confess  lease  and  entry 
only,  without  ouster,  unless  an  actual  ouster  of  the  lessor  of  the 

plaintiff,  by  the  said (the  ienani  in  pimestum),  or  tbo&e 

claiming  under  him,  be  proved  at  the  trialy'O  leave  is  given  to  the  said 
— — ^—  (the  landlord)^  pursuant  to  the  late  act  of  parliament,  if  the 
said  tenant  shall  not  appear  by  himself,  and  upon  his  entering 
into  such  common  rule  to  become  defendant  in  the  stead  of  the 
casual  ejector,  and  to  defend  his  title  to  the  said  premises,  without 
the  said  tenant,  the  plaintiff,  nevertheless,  is  at  liberty  to  sign  judg- 
ment against  the  casual  ejector,  but  execution  thereon  is  stayed  unBl 

the  court  shall  further  order  upon  the  motion  of  Mr. . 

By  the  court 

No.  8.  {Comi.)  {Day  w  Term.) 

The  like  in  the    Dae,  on  the  demise  of  ,1     It  is  ordrrrd,  that 


C.P.  V.  Vlandlord  of  the  premises  in  question, 

Rae»  3  be  joined   and   made    defendant, 

together  with  ■  — ,  tenant  in  possession  of  the  premises  in  ques- 

tion, in  the  common  rule,  by  consent  in  ejectment,  instead  of  the 

casual  ejector,  in  case  the  said  (Jtke  tenant  m  poeeemM), 

shall  appear:  And  it  is  further  ordered,  that  in  case  the  said 

(the  tenant  m  possession),  shall  neglect  to  appear,  the  said  

(the  landlord)^  may  appear  by  himself,  and  defend  his  title  to  the  pre- 
mises in  question,  pursuant  to  the  late  act  of  parliament,  he  hereby 

consenting  to  enter  into  the  like  rule,  that  the  said (Ifte 

tenant  in  pas»eman)f  by  the  course  of  the  court,  in  case  he  had  ap- 
peared, ought  to  have  been  done ;  nevertheless,  the  plaintiff  shall  bo 
at  liberty  to  sign  judgment  against  the  casual  ejector,  bat  execution 
is  hereby  stayed  until  this  court  shall  make  further  order  therein : 
And  by  consent  of  counsel  for  the  said  — .  (the  landlord),  it  is 
further  ordered  that  the  said  _- — .  (the  landlord),  upon  the  trial  to 
be  had,  shall  admit  himself  to  be  in  the  actual  possession  of  fhe  said 

premises.  On  the  motion  of  Mr. ,  for  the  said {Hie 

landlord). 

By  the  eourt 

No.  9.  (CW#.)  .... 

Comnon  consent  ■  term,  m  the year  of  the  reign  of  king 

rale,  K.  B.  before  George  the  fourth* 

R.M.10.IV.  Venne.    to  wit.  Doe,       It  is  ordrrrd,  by  consent  of  the  at* 

on  the  demise  of  >,    tomies  of  both  parties,  that 


of  {here  deeeribe  the  pre-  {the  tenant  or  kii  landlord,   ae  ike  osss 

flitses  oi  m  the  deelara^  may  be),  be  made  defendant  in  the  stead 

#UMu  IfmoMiy  demieee,  eay  of  the  now  defendant,  Richard  Roe,  and 

of  ami  ,  do  forthwith  RpP^ar  at  the  suit  of  the 

lUMitN^  the    lemon.     If  plaintiff,  and    nle    common   bail   (t/*  b$ 

the  premieee  tn  the  eeeomd  original,  these  worde  mmst  be  omitted),  ana 

demiae  vary  from  thoie  do*  receive  a   declaration   in    an    aotion  of 

ecrib^  m  the  firet,  etate  trespass  and  ejectment  for  the  premises 

the  firtt  premiMei  on  the  in  question  in  this  oause,  and  forthwith 

/int  demise,  and  the  sc"  plead  thereto  not  guilty,  and  upon  the 

eondon  the  eeeond  demiee,  trial  of  the  issue,  confess  lease,  enfiTf 

€u  in  the  declaration ;  re*  and  ouster,    and    insist   upon   the    tide 

metfiber^  that  if  part  only  only,  otherwise  let  judgment  be  entered 

be  defended^   the  coneent  for  the  plaintiff  against  the  now  defend- 

rule  in  this  place  may  tay  nut,  Richard  Roe,   by  default :    And  if 
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wkat  parif  and  add, "  be-  upon  the  trial  of  the  issue,  the  said 
ingpart  of  the  tenemeiUs    ■  (the  tenant  or  hii  loMdlord,  at 

memtUmed  in  the  dedara-  the  cote  may  be\  shall  not  confes9  lease, 
tion.)  entry,  and  ouster,  whereby  the  plaintiff 

shall  not  be  able  farther  to  prosecute  his 

bill  {if  by  original,  *^  Ait  wrif)  against  the  said {the  tenant 

or  his  iandhrd,  as  the  ease  may  be),  then  no  costs  shall  be  allowed  for 

not  prosecuting  the  same,  but  the  said {the  tenant  or  hi$ 

landlord,  as  the  ease  may  be),  shall  pay  costs  to  the  plaintiff  inthat  case 
to  be  taxed  :  And  it  is  farther  ordered,  that  if,  upon  the  trial  of  the 
Slid  issue,  a  verdict  should  be  given  for  the  said  ■'    ■  {the  tenant 

or  his  landlord,  as  the  case  may  be),  or  it  shall  happen  that  the  plaintiff 
shall  not  farther  prosecute  his  said  bill  {if  by  original,  **  writ'%)  for 
any  other  cause  than  for  not  confessing  lease,  entry,  and  ouster,  then 

the  lessor  of  the  plaintiff  shall  pay  to  the  said {the  tenant 

or  his  landlord,  as  the  case  may  be),  his  costs  in  that  behalf  to  be 
adjudged. 

By  the  oourt, 
■  ,  attorney  for  the  lessor  of  the  plaintiff. 

,  attorney  for  the  defendant 
{Court.) 

— -^—  next  after  — — — ,  in  the  ^  year  of  king       No.  10. 

George  the  fourth.  The  like,  lelMe- 

Venae,  to  wit,  {title  ^     It  is  ordered,  by  the  consent  of  the  at-  qncnt  to  R.  M. 

cause    in   margin  atStomies  of  both  parties,  that be  made  I'S-IV. 

tfi  No.  9.)  y  defendant  in  the  stead  of  the  now  defendant 

Richard  Roe,  and  do  forthwith  appear  at  the 
suit  of  the  plaintiff  and  file  common  hail  {if  the  declaration  be  by  original 
omit  the  words  in  italic)  and  receive  a  declaration  in  an  action  of  tres* 
pass  and  ejectment  for  {if  defence  be  for  the  whole  omit  the  words  in 
italic)  part  of  the  premises  in  question,  which  part  of  the  premises  the 
said  ■  *  hereby  admits  to  be  or  consist  of  {here  specify  for  what  pre-^ 

ntises  defence  is  intended,  if  for  the  whole,  state  them  as  in  declaration, 
if  for  part  only  state  eudk  part)  for  which  he  intends  as  tenant  {or 
landlord)  to  defend  this  action  of  trespass  and  ejectment;  and  it  is 
farther  ordered  by  the  like  consent  that  the  said  '         do  forth- 

with plead  Not  Guilty  to  the  said  declaration  and  upon  the  trial  of  the 
issue,  confess  lease,  entry,  and  ouster ;  and  that  he  {if  landlord  defends 
^,  "  his  tenant'")  was,  at  the  time  of  the  service  of  the  said  declara- 
tion in  possession  of  the  premises  hereinbefore  mentioned  and  spe- 
cified, and  insist  upon  the  title  only,  otherwise  let  judgment  be 
catered  for  the  plaintiff  a^^inst  the  now  defendant  Richard  Roe,  br 

default;  and  if  upon  the  trial  of  the  said  issue  the  said shall 

not  confess  lease,  entry,  and  ouster,  and  such  possession  as  aforesaid, 
whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his  bOl 

(or  '« loril"  if  hy  original)  against  the  said ,  then  no  costa 

shall  be  allowed  for  not  further  prosecuting  the  same,  but  the  said 

shall  pay  eosts  to  the  plaintiff  in  that  case  to  be  taxed  by 

the  master ;  and  it  is  further  ordered  that  if  upon  the  trial  of  the 

><^id  issue  a  verdict  shall  be  given  for  the  said ,  or  it  shall 

l^ftppen  that  the  plaintiff  shall  not  further  prosecute  his  said  bill  (or 
**  torif^  for  any  other  cause  than  for  not  confessing  lease,  entry, 
<^Qster,  and  such  possession  as  aforesaid,  then  the  lessor,  of  the  plain- 
tiff shall  pay  to  the  said     i  eosts  in  that  case  to  be  adjudgsd. 

By  the  court. 

>  attorney  for  the  plaintiff. 
,  attorney  for  the  defendanti 
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No.  11.  (Conrti)                                                                         (TUIe  cm«.) 

Affidavit  to  ^*  ^-  ^f  — — »  in  the  ■  ■,   gendeman,  and  C.  D.  of 

groand  a  motion ,  in  the of ,  severallj  make  oath  aod  wj, 

or  sommons  that  and  first  the  said  A.  B.  on  his  oath  saith,  that  he  is  attorney  for  £.  F. 

la*c2l2SS[oi^°h;^^  ^^ » '"^  ^® ^^ •  ^^  ••°^*^'^  *' 

at  liberty  to  ap-  person  in  receipt  of  the  rents  and  profits  of  the  whole  of  the  mes- 

pear  and  defend,  Snage  (&c.),  sitnate  (^c.),  and  now  occupied  by  the  said  C.  D.  and 

without  confe«-    mentioned  in  this  declaration  of  ejectment :  And  that  if  the  abore- 

sing  ooBter.  ntimed  G.  H.  (the  kaor  of  the  plainiiff)  the  lessor  of  the  plaintiff  in  this 

ejectment  hath  any  right  or  title  to  the  same  premises,  or  to  any  part 

thereof,  the  said  E.  F.  and  G.  H.  are  entitied  to  the  same  as  joint 

tenants,  as  this  defendant  believes :  And  this  deponent  farther  8aitb,that 

this  ejectment  is  brought  to  recover  the  possession  of  one  moietj  of 

^the  said  messuage  (&c.),  so  occupied  by  the  said  O.  D.  and  described 

in  the  declaration  of  ejectment  as  one  moiety,  (&c.) :  And  depoDeot 

further  saith,  that  he  believes  no  actual  ouster  of  the  said  O.  U.  hath 

been  committed  from  the  said  premises  or  any  part  thereof.    The 

deponent  C.  D.  on  his  oath  saith,  that  he  is  tenant  in  poasession  of  the 

whole  of  die  said  messuage,  (&c.)  in  diis  dedaration  of  ejectment 

mentioned, 4ind  hath  been  such  tenant  for years,  daring  ail  which 

time  he  hath  paid  the  whole  of  the  rent  of  the  same  premises  to  the 

said  £•  F.  from  whom  he  first  took  the  same :  And  the  said  C.  D. 

hath  not,  nor  hath  any  person  to  his  knowledge  committed,  or  csosed 

any  actual  ouster  of  the  said  G.  H.  from  the  said  promises  or  toy 

part  thereof. 

Sworn,  (&c.)  (Signed) • 

No,  12.        (Cawrt).  {Title  cause,) 

Notice  or  par-  Take  notice,  that  I  defend  for  (a  mesguage,  Sfc,  or  whatever  tkt 

ticular  of  what  premiges  may  be)  situate  (where  they  are)  now  in  the  possession  of  the 

is  defended.    .     ^^j  ^^;^g  defendant)  or    his    under-tenant.      Dated  this 

day  of ,  182—. 

Your's,  &c: 

To  Mr.  ,  plaintiff's ,  defendants  attorney. 

attorney. 

No.  13.        In  the  Common  Pleas. 

Consent  mle,  .term,  in  the  ■  •  year  of  the  reign  of  kin^ 

C  P.  before  R.  George  the  fourth. 

U.  1  ft  a  O.  IV.         Fenue,  to  wit    John        It  is  ordbrbd,  by  consent  of * 

Doe,  on  the  demise  of    attorney  for  the  plaintiff,  and  ■ — ^i 

— —  ,   against  Roe,    attpmey  for         "  (jthe  imiemded  defeair 

of ,(herein$ert    ant)  who  claims  tide  to  the  tenement  ii 

premises,  Ao.  9,  pa.  574,    question,  that  the  said (the  isr 

may   serve    as    genertd    tended  defendant)  shall  be  .admitted  defeod- 

instmetioms  their  for  tn-    ant,  and  that  the  said (the  imteadei 

sertion,)  defendant)  shall  immediately  appear  by  hif 

said  attorney,  who  shall  receive  a  dedart- 
don^  and  plead  thereto  the  general  issue  thii  term,  and  that  at  the 
trial  to  be  had  thereon,  shall  appear,  in  his  proper  person^  or  by  his 
counsel,  or  attorney,  and  confess  lease,  entry,  and  ouster,  of  so  mask 
of  the  tenements,  specified  in  the  plaintiff's  declaration,  as  are  in  poi- 
aession  of  the  said  defendant,  or  his  tenant,  or  any  person  claiming  hji 
or  under,  his  tide,  or  that  in  default  thereof,  judgment  ahall  be  there* 
upon  entered  against  the  defendant,  Richard  Roe,  the  caauai  ejector, 
but  proceedings  shall  be  stayed  against  him  until  default  shall  be  ms^ 
in  any  of  the  premises,  and. by  the  like  consent:  It  is  further orderc<)> 
that  if  by  reason  of  any  such  default,  the  plaintiff*  shall  happen  io  U 
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noDsoited  upon  the  trial,  the  said  (the  intended  defendant) 

shall  take  no  advantage  thereof,  but  shall  thereupon  pay  to  the  plain- 
tiff costs,  to  be  taxed  by  the  prothonotaries :  And  it  is  further 
ordered,  that  the  lessor  of  the  plaintiff  shall  be  liable  to  the  payment 

of  costs  to  the  said  ^—  (the  intended  *  defendant)  by  the  conrt 

herei  to  be  in  any  manner  alldwed  or  adjudged. 

By  the  court. 

In  the  Common  Pleas. 

r—  qext  after .^— ,  in  the s— •  year  of  king        No.  14- 

George  the  fourth.  CoMent  rule, 

Venue,  &c.  (as  in  )      It  is  ordered,  by  the  consent  of . — ,  ^*  ^-  •^^^  ^* 

fnargin  of  No.13.)     J  attorney  for  the    plaintiff,     and  ■_ ,  at-  ^  ' 

torney  for  — ■ ,  who  claims  title  to  the  pre- 
mises in  question  (in  case  of  part  defended,  say  *'  to  part  of  the  premises 

in  question")  which  premises  (or  "  part  of  them")  the  said (the 

now  defendant)  hereby  admits  to  be,  and  consists  of  '  .  (if  defence 
he  for  all  the  premises  mentioned  in  the  declaration^  describe  them  here  as 
in  that,  if  for  part  only  specify  what  part)  for  which  he  intends  as  tenant 
(or  landlord)  to  defend  this  action  of  trespass  and  ejectment,  that  he 
may  be  admitted  defendant;  and  that  the  said  defendant  shall  imme- 
diately appear  by  his  said  attorney,  who  shall  receive  a  declaration, 
and  plead  thereto  the  general  issue  this  term,  and  at  the  trial  to  be 
thereupon  bad,  the  said  defendant  shall  appear  in  his  own  proper  person, 
or  by  his  counsel  or  attorney,  and  confess  lease,  entry,  and  ouster; 
and  that  he  (or  if  he  defend  as  landlord,  "  bis  tenant")  was  at  the  time 
of  the  service  of  the  declaration,  in  possession  of  thq  premises  herein- 
before mentioned  and  specified,  and  insist  upon  the  title  only,  other- 
wise let  judgment  be  entered  for  the  plaintiff  agiinst  the  now  de- 
fendant by  default;  and  by  the  like  consent  it  is  further  ordered^  that 

if,  upon  the  trial  of  the  said  issue  the  said (the  now  defendant) 

shall  not  confess  lease,  entry,  and  ouster,  and  such  possession  as 
aforesaid,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute 

thb  action  against  the  said  (the  now  defendant),  then  no 

costs  shall  be  allowed  for  not  further  prosecuting  the  same ;  but  the 

said  (the  now  defendant)  shall  pay  costs  to  the  plaintiff's 

lessor,  in  that  case  to  be  taxed  by  the  prothonotaries ;  and  it  is  fur- 
ther ordered,  that  if,  upon  the  trial  of  the  said  issue  a  rerdict  shall  be 

given  for  the  said  (the^now  defendant)  or  it  shall  happen 

that  the  plaintiff  shall  not  further  prosecute  the  said  action  for  any 
other  cause^  than  for  not  confessing  lease,  entry,  and  ouster,  and 
such  possession  as  aforesaid,  then  the  lessor  of  the  said  plaintiff  shall 

pay  to  the  said  — > (the  now  defendant),  costs  in  that  case  to  be 

adjudged. 

•  * 

And  lastly,  it  is>  ordered,  by  the  like  consent,  that  in  case  a  ver-        No.  15. 
diet  shall  pass  for  the  plaintiff  on  the  trial  of  the  said  issue,  judgment  Clause-  added  to 

shall  be  entered  up  thereon  against  the  said (tJie  defendant)  consent    rule 

of  the  term  next  preceding  the  time  of  trial  ("  or  of  the  session,  as^  iTowI^fen    See 
sizes,  or  court  day,'  as  the  case  is)  at  which  the  trial  shall  be  had.  ^tatnte  i  G.  IV. 

c.  87.  B.  1. 

In  the  Exchequer  of  Pleas.  (rem.)  No.   16. 

John  Doe,  on  the  demise  of  — : — < ,  against ,  The  like  in  Ex- 
tenant,  (or /arMf/orrf.)  chequer,  before 
It  is  ordered,  by  the  court,  by  and  with  the  consent  of  both  par-  K.fi.1  G.  lY, 
ties,  their  counsel  and  attornies,  that  the  aforesaid  defendant,  upon 

VOL.  I.  O  O 
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No.  17. 

The  like  tinee 
game  rale. 

No.  18. 

Precipe  for   ap- 
pearance, C.  P. 

No.  19. 

Coment  role,  for 
confessing  lease 
and  entry  only. 


No.  21. 
lisne  by  bill. 
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Ibe  trial  of  the  issue  between  the  said  parties,  do  confess  lease,  entij 
and  ouster,  for  such  lands  and  tenements  mentioned  lb  the  deckuir 
tion,  as  are  in  the  possession  of  the  said  defendant  (if  dtfaue  hf 

landlord,  gay  **  of ,  tenant  in  possession,  pursuant  to  an  order 

of  court  for  that  purpose,")  and  insist  upon  the  title  only,  otkerviM 
that  judgment  be  entered  for  the  plaintiff  againat  bin  own  caiaal 
ejector,  by  default. 

By  the  coort 

The  form  is  the  same  mutaiii  mutandis,  as  No.  14,  C  P.  onfe. 


Venue,  to  wit.    Appearance  for 

Doe,  on  the  demise  of '. 

{Bate.) 


-,  at  tbe  aoit  of  Joht 


;  {Ait€mey*9  iiaaie.) 


{Court). 


{Dmy  m  7Vm). 

It   is  orderbd,    by  the  consent  of  tte 

(tktnd 


Doe  V.  Roe^  (as  in  1 
margin  of  No.  9  or  W.)  )  attomies  for  both  parties,  that 


defendant)  be  made  defendant  in  the  stead 
of  the  now  defendant.  Roe,  and  do  forthwith  appear  at  tbe  suit  of 
the  plaintiff,  and  (if  by  bill)  file  common  bail,  and  receive  a  dechrs- 
tion  in  an  action  of  trespass  and  ejectment  for  the  premises  io 
question,  and  forthwith  plead  thereto  not  guilty,  and  upon  the  trial  of 
the  issue,  confess  lease  and  entry,  and  also  ouster  of  the  nomiml 
plaintiff,  in  case  an  actual  ouster  of  the  plaintiff's  lessor,  by  the  de- 
fendant, shall  be  proved  at  the  trial,  but  not  otherwise,  and  insist 
upon  the  title,  ana  such  actual  ouster  only,  otherwise  let  judgmeDt 
be  entered  for  the  plaintiff,  against  the  now  defendant,  Roe,  by  de- 
fault; and  if,  upon  the  triid  of  the  said  issue,  the  said {ik 

real  defendant)  shall  not  confess  kase  and  entry;  and  also  ouster, 
upon  the  condition  aforesaid,  whereby  the  plabtiff  shaH  not  be  able 
further  to  prosecute  bis  biU  {if  bg  original,*^  bis  writ'O  againat  the  said 

—  {the  real  defendant)  men  no  costs  shaU  be  aUowed  for  not 

further  prosecuting  the  same,  but  the  said  -^ (the  realdefesd' 

ant)  shall  pay  costs  to  the  plaintiff  in  that  case  to  be  taxed  :  And  it  is 
further  oraered,  that  if,  upon  the  trial  of  the  said  issuo,  a  verdict 

shall  be  given  for  the  said (the  real  defendant)  or  if  it  sbaii 

happen  fliat  the  plaintiff  shaH  not  further  prosecute  his  said  bill  {ifbjf 
ariainal,  **  hh  writ")  for  any  other  cause  than  for  not  confeasiiu^  lesae 
and  entry,  and  also  ouster,  subject  to  the  condhion  aforesaid,  then 
the  lessor  of  the  plaintiff  shall  pay  to  the  said  —-—.——  (tks  rsd 
^defendant)  costs  in  that  case  to  be  adjudged. 


By  the  court. 


No.  20. 

Plea  of  general 
itsoe   in   iject-, 
ment. 


(Coier^) 


at  the  suit  ")    And  the  said 


of  John  Doe,  on  the 
demise  of 


(Term.) 
(the  rml  defigndaU) 


— —  his  attorney,  conies  and  defends 
the  force  and  injury  when,  &o.  and  says,  that 
be  is  not  guilty  of  the  trespass  and  ejcctmoot 
above  laid  to  his  charge,  in  manner  and  form  as  thto  said  JUb  hsth 

above  thereof  complained  against  him;  and  of  this  he  the  said 1 

{the  real  defendant)  puts  himself  upon  tbe  country^  See, 

See  title  TssiTB,  and  describe  the  plea  ^  in  a  plea  of  trespass,  sad 
ejectment  of  farm."  , 


EJECJTMENT;  XVI.  Fobms  in  Ejbctmbxt;  C.P.  679 

{Court.)  (Term.)  No.  QS. 

Venue,  to  wit, ,  was  attached  to  answer /oAnPoe  (copy  iMoe  by  ortginal» 

deelaraiionp  omitting  Richard  Roe,  and  naming  instead  the  new  or  real  K»  B. ;  C»  F» 
defendant,  aUo  omit  the  notice.) 

And  the  said (add  the  plea,  verbatim.)    And  the  said 

John  Doe  doth  the  like.    Therefore  the  sheri^  is  commanded,  that 

he  cause  to  come  before  our  lord  the  king ,  wheresoever  oar 

said  lord  the  king  shall  then  be  in  England,  (C.  P.  that  he  cause  -— « 
to  come  here)  twelve,  &c.  bj  whom,  &c.  and  who  neither,  &c.  to 
recognize,  &c.  because  as  well,  &c.  the  game  day  is  given  to  the  parties 
aforesaid,  ^c    (in  C.  P.  omit  the  words  in  italic.) 

George,  (Sec.)    To  the  sheriff  of  ,  greeting:  We  command  '      No.  23, 

you  that  you  distrain  (here    name  the  jury)  being  the  DiHringas  iyra-, 

jurors  summoned  in  our  court  before  us  at  Westminster,  between  '*''^»  /°  V^.^^'. 

-,  plainUff,  and  ,  defendant,  by  all  their  lands  and  SJ "^  ufaraf STr! 

chattels  in  your  bailiwick,  so  that  neither  they,  nor  any  one  of  them, 
intermeddle  therewith  until  you  shall  have  another  precept  from  us, 
and  that  you  answer  to  us  out  of  the  issues  of  the  same,  so  that  you 

have  their  bodies  before  us  on wheresoever  we  shall  then 

be  in  England,  to  make  a  certain  jury  of  the  country,  between  the 
parties  aforesaid,  of  a  plea  of  trespass  and  ejectment,  and  to  hear  their 
judgment  thereupon  of  many  defaults ;  and  have  you  then  there  the 
names  of  that  jury  and  this  writ    Witness,  (&c.) 

Venue,  to  wit    Be  it  remembered,  that  in  -^ term  last        No.  24. 

past,  before  our  lord  the  king,  at  Westminster,  came  John  Doe,  by   Sntry  of  jndg- 

; —  his  attorney,  and  brought  into  the  court  of  our  said  lord  ^^° J^  ^SLS'* with' 

the  king,  before  the  king  himself,  then  there,  his  certain  bill  agaij^st  ^remittitur 
Richard  Roe,  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  damna.  By  MH. 
.  our  said  lord  the  king,  before  the  king  himself,  of  a  plea  of  trespass 
and  ejectment,  and  there  are  pledges  for  the  prosecution  thereof,  to 
wit,  John  Denn  sand  Richard  Fenn,  which  said  bill  follows  in  these 
words,  that  is  to  say,  Venue,  to  wit.  John  Doe  complains  of 
Richard  Roe  being,  &c.  (go  on  with  the  deelaratioi^  verbatim  to  the  end, 
emit  the  pledges  and  notice ;  commence  a  new  line  toith) 

And  now  at  this  day,  that  is  to  say,  on  —  next  after ,  in 

this  same  term,  until  which  day  the  said  Richard  Roe  had  leave  to  im* 

i»arl  to  the  said  bill,  and  then  to  answer  the  same,  &c.  before  our  said 
ord  the  king,  at  Westminster,  came  as  well  the  said  John  Doe,  by  his 
attorney  aforesaid,  as  the  said  Richard  Roe,  in  his  proper  person ;  and 
the  said  Richard  Roe  defends  the  force  and  injury  when,  &c.  and  says 
nothing  in  bar  or  preclusion  of  the  said  action  of  the  said  John  Doe, 
whereby  the  said  John  Doe  remains  therein  undefefided  against  the 
eaid  Richard  Roe;  therefore  it  is  considered  that  tAe  said  John  Doe 
recover  against  the  said  Richard  Roe,  his  said  term  yet  to  come  of 
and  in  the  tenements  aforesaid,  with  the  appurtenances,  and  also  his 
damages  sustained  by  reason  of  the  trespass  aqd  ejectment  aforesaid, 
and  hereupon  the  said  John  Doe  freely,  here  in  court,  remits  to  the 
said  Richard  Roe  all  such  damages,  costs,  and  charges,  as  might  or 
ought  to  be  adjudged  to  the  said  John  Doe,  by  reason  of  the  tres? 
pass  and  eiecUnent  aforesaid ;  therefore  let  the  said  Richard  Roe  be 
acquitted  of  those  damages,  costs,  and  charges,  <&c. ;  And  hereupoqi 
the  said  John  Doe  prays  the  writ  of  the  said  lord  the  king,  to  be  dir 
reefed  to  the  sheriff  of  the  county  aforesaid,  to  cause  him  to  have 
possession  of  his  said  term  yet  to  come,  of  and  in  the  tenements  aforer 
said,  with  the  appurtenances,  and  it  is  granted  to  him,  returnable  be« 

fore  the  said  lord  the  king  on wheresoever,  &c. 

90« 


580  EJECTMENT;  XVI.  Forms  in  Ejectment;  C.  P. 

No. 25.  As  yet  of term,  in  the  ■•  year  of  the  reigq 

The  like  by  ori-  of  king  George  the  foorth.   Witness,  Sir  Charles  Abbott,  knt 

*^"**  *  Venue,  to  wit.    John  Doe,  on  the  demise  of ,  puts  in  his 

place  his  attorney,  against  Riduxrd  Roe,  in  a  plea  of  tres- 
pass and  ejectment  of  farm. 

Venue,  to  wit.  The  said  Richard  Roe,  in  person,  at  the  suit  of 
the  said  Jofin  Doe, 

Venue,  to  wit«  (Here  go  on  with  the  ileclaraHon  verbatim  to  the  end; 
omit  the  notice  ;  commence  a  new  line  with) 

And  the  said  Richard  Roe,  in  his  proper  person,  come  and  defends 
the  force  and  injury  when,  &c.  and  says  nothing  in  bar  (as  in  the  laU 
precedent  by  bill,  to  the  end.) 

No.  26.  (The  entry  is  made  as  in  other  cases,  to' the  end  of  the  postea;  after 

Entry  of  jiidg^     *«  say  upon  their  oath,**  add)  that  the  said — —  (defendant)  is  guilty  of 

ment  for  plaintiff,  the  trespass  and  ejectment  aforesaid,  in  manner  and  form  as  the  said 
er  Terdict.        j^f^^  j^^  above  against  him  complains,  and  they  assess  the  damages 

of  the  said  John  by  reason  of  the  trespass  and  ejectment  aforesaid, 
besides  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  ex- 
pended to  12<f.  and  for  those  costs  and  charges  to  6d.* ;  therefore 
it  is   considered  that  the    said  John  Doe  do  recover  against  the 

said  {the  defendant)  his  said  term  yet  to  come  of  and  in  the 

tenements  aforesaid,  with  Uie  appurtenances,  and  his  said  damages 
to  £'-^ — ,  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  and 
also  £— -  for  his  said  costs  and  charges  by  the  court  of  our  said 
lord  the  king  now  here  adjudged  of  increase  to  the  said  John  Ike, 
and  with  his  assent,  which  said  damages,  costs,  and  charges,  in  the 

whole,  amount  to  £ :    And  let  the  said : — (defendani) 

be  taken,  &c. :  And  hereupon  the  said  John  Doe  prays  the  writ 
of  our  said  lord  the  king  to  be  directed  to  the  sheriff  of  the  county 
of  ■■  —  aforesaid,  to  cause  him  to  have  possession  of  his  said 
ternii  yet  to  come  of  and  in  the  tenements  aforesaid,  with  the  appar- 
•  tenances,  and  it  is  granted  to  him,  returnable  before  our  said  lord 
the  king,  on wheresoever,  &c. 

No.  fi7f            {As  in  the  last,  down  to  the  asterisk*) ;  therefore  it  is  considered,  that 
The  like   where  the  said  John  Doe  do  recover  against  the  said {the  defendant)  his 

Sfa^ntiff  p^^^^  for  ®*^^  *®'""  ^®^^°  ^°"®  °^  *°^  *°  ^^^  **'^  ' ^''*^  premises  found  fir 

defendaDt.  Atm), parcel,  &c.  with  the  appurtenances,  and  the  damages,  costs,  and 

charges  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  assessed, 

and  also  £ for  his  said  costs  and  charges  aforesaid,  by  the 

court  of  our  said  lord  the  king  now  here  adjudged  of  increase  to  the 
said  John  Doe,  and  with  his  assent,  which  said  damages,  costs,  and 
charges,  in  the  whole  amount  to  £    .    ■ :  And  let  the  said  JoAs 

Doe  be  amerced  for  his  false  claim  against  the  said {the  de- 

fendant)  as  to  the  residue  of  the  tenements  in  the  said  declaration  men- 
tioned, whereof  the  said {the  defendant)  is  acquitted  in  form 

aforesaid,  and   the  said  {the  defendant)  go  thereof  without 

day,  Sic:  And  hereupon  the  sM  John  Doe  prays  the  writ  of  our 
said  lord  the  king  {conclude  as  in  the  last). 

No.  S8.  Venue,  to  wit.     If  John  Doe  shall  make  you  secure,  &c,  then  pot, 

Precipe  tor  ori-    &c.  Richard  Roe,  late  of,  &c.  that  he  be  before  our  lord  the  king,  on 

ginal  writ  for  ihe  -, — . (a  general  return)  wheresoever,  &c.  to  shew  wherefore,  Ac. 

tarsitor.  ^jj|,  fQ^ce  and  arms  lie  entered  into  the  premises,  {here  state  genera Uy 

as  in  a  declaration  in  ejectment)  with  the  appurtenances^  in  the  parish 


EJECTMENT;  XVI.  Fobms  in  Ejrctmbnt;  C.P.  «8l 

in  the  county  of  — — ,  idiich — •  (the  iesior  of 


the  plaintiff)  demised  to  him  for  a  term  which  is  not  yet  expired, 
and  ejected,  &c.  and  other  enormities,  &c.  against  the  peace,  &c* 
to  the  damage,  &c. 

{Date,)  f  {Attomey*8  name.) 

(Court.)  ( Title  cause.)  No.  29. 

^  of  ■     ',  maketh  oath  and  saith,    that    this   de-  Affidavit  to 

ponent  did,  on ,  the  ■  day  of ,  personally  grooad  an  at- 

serve  the  above  named ,  with  the  rule  or  order  for  the  pay-  t«A™«ntforiioii. 

ment  of  costs,  on  account  of  bis  not  having  proceeded  to  trial  pur^  '^^ 
suant  to  his  notice,  and  the  master's  allocatur  on  the  same  rule  or 
order,  and  also  with  the  consent  rule  and  writ  of  capias  ad  satisfaei* 
endum,  under  the  seal  of  this  honourable  court  hereunto  annexed,  by 

delivering  unto  him  the  said ,  true  copies  of  the  said  rule  or 

order,  with  the  said  master^s  ailocatur  thereon  respectively,  and  at 
the  same  time  he,  this  deponent,  shewed  the  said  original  rule,  allo^ 
catur,  and  writ  of  capias  ad  satirfadendum^  to  the  said  ,  and 

demanded  of  him  the  payment  of  the  sum  of  £ ,  taxed  upon  the 

said  firs^  mentioned  rule  or  order,  and  also  of  the  further  sum  of 

£ ,  being  the  costs  adjudged  to  him,  this  deponent,  on  the  final 

judgment  obtained  in  the  above  action,  as  appears  by  the  master's  said 
allocatur  on  the  said  first-mentioned  rule  or  order,  and  by  the  said 
writ  of  capias  ad  satisfaciendum^  but  the  said      »  refused  to 

pay  the  same  or  any  part  thereof,  and  the  same  are  still  wholly  due 
and  unpaid. 

Sworn  »  (Signed)  . 

This  indenture,  made  the day  of • ,  in  the  fifth        No.  SO. 

year,  (&c.)  between  of ,  of  the  one  part,  and  A  lease  to  be  ex- 

of ^,  of  the  other  part,  Witnessbth,  that  the  «cnted  ob  the 

said ,  for  and  in  consideration  of  the  sum  of  5s.  of  lawful  J^^^^t'So^ 

money  of  Great  Britain,  to  him  in  hand  paid  by  the  said —  ^^^^^        pow»- 

at  or  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  the  said  ■  doth  hereby  acknowledge,  hath  demised, 
granted,  and  to  farm  let,  and  by  these  presents  doth  demise,  grant, 
and  to  farm  let,  unto  the  said ,  his  executors,  and  adminis- 
trators, all  — ,  situate  and  being  in  the  parish  of ,  in 

the  county  of———,  late  in  the  possession  of ,  but  now 

Tacant  and  untenanted,  to  have  and  to  hold  Uie  said       ■  

and  premises  hereby  demised,  with  the  appurtenances,    from  the 

day  of  (about    the   day    when,    but    after  the 

lessor's  title  accrued)  last  past  before  the  date  hereof,  for  and  during 
the  full  end  and  term  of  ten  years  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended,  yielding  and  paying  there- 
fore yearly,  and  every  year,  during  the  said  term,  unto  the  said 
*  —  or  his  assigns,  the  rent  of  one  pepper-corn,  if  lawfully  de- 
manded, at  the  feast  of :  Provided  always,  ^nd  upon 

this  condition,  that  if  the  said shall  at  any  time  or  times 

hereafter  tender,  or  cause  to  be  tendered  to  the  said  ,  his 

executors  or  administrators,  the  sum  of  Is.,  that  then,  and  in  such 
case,  and  from  thenceforth,  this  present  indenture  shall  be  void  and 
of  none  effect  (any  thing  herein  contained  to  the  contrary  thereof  in 
anywise  notwithstanding).  In  witness  whereof  the  parties  hereto 
have  interchangeably  set  their  hands  and  seals,  the  day  and  year  first 
above  written. 

Sealed  and  delivered,  in  the  i  L.  S. 

presence  of  ■^-  ■ 


680  SJECTMENT;  XVI.  Foums  in  Ej£ctii«vt;  C.P. 

If  the  letue  he  executed  in  ecmequence  ef  a  tetter  ef  eMamegp 

the  atiestatien  will  notice  thai  jaet^  a$  tJbaif : 

Sealed  end  delivered,  ae  the  eel  end  deed  of  the  above  aetiMwl 

,  b J  ,  (the  penon  ae  detcribed  t»  the  letter 

of  attorney)  by  virtae  of  a  letter  of  attomej  to  him  for  that 

purpose  made    bj  the    aaid  ,   bearing  date  tke 

day  of  ■  instant,  in  the  presence  of 


No.  31.  Know  all  men  by  these  presents.  That  I »  of 


A  powar  of  ^  j^^^  made,  ordained,  constitnted,  and  appointed*  and  by  these  pre- 

andMwfa  a  leiSe  ******  ^^  make,  ordain,  constitote,  and  appoint  — ^ ,  of  ■» 

in  case  of  vacant  to  be  my  trae  and  lawful  attorney  for  me,  and  in  my  name  to  entar 
poBsession.            into  and  take  possession  of                 '  (^^.  describe  the  preatisee)  si- 
tuate and  being  in  the  parish  of  — — ,  in  the  county  of , 

but  now  vacant  and  untenanted,  and  after  the  said '  liath 

taken  possession  thereof  for  me«  and  in  my  name,  and  as  my  act  and 
deed  to  sign,  seal,  and  execute  a  lease  of  the  said  premises,  with  the 

appurtenances,  unto  ,  of j— ,  to  hold  the  same  unto 

the  said ,  his  executors,  administrators,  and  assigns,  from 

the  ■.  day  of last  past  before  the  date  of  these  pre- 
sents, for  the  term  of  ten  years,  at  the  yearly  rent  of  a  pepper^com 
0f  lawfully  demanded)  subject  to  a  proviso  to  make  void  the  same  oa 

payment  by  me  of  the  sum  of  1«.  to  the  said  -— ,  his  executors 

and  administrators*    In  witness  whereof  I  have,  (&o.) 

,  Witness,  ^  .  ,  I-  S* 

Kn  <ia         (^^'''•>  (Itofecewe.) 

Affid     t     f  doc      — — ,  of  — ,  maketh  oath  and  saith,  that  he  was  prc- 

execotioii  of  the  ^^^  ^^  ^^^  *** >  ^^  the  letter  of  attorney  hereto  annexed 

above  letter  of  at-  named,  duly  sign,  seal,  and  as  his  act  and  deed  deliver  the  said  letter 
torney  and  lease,  of  attorney :  And  this  depoqent  further  saith,  that  on  the ^ 

*f  *^thll*d  *  uJ'!*  ^•^  ®^ ^^*  P"**  ^'  deponent  did  see  the  said 

tion.  ^'    ^  ^*  letter  of  attorney  hereto  annexed  nanied,  for  and  in  the  name 

of  ■  ■,  {the  lessor  of  the  abooe^-nawted piaintiff)  enter  upon  and 

take  possession  of  the  ■    in  the  lease  hereto  also  annexed, 

mentioned  by  {here  describe  any  act  of  tahing  possession^  as)  "  by  en- 
tering on  the  threshold  of  the  outer  door  thereof,  {supposing  the  prt^ 
mises  to  be  a  messuage)  the  same  messuage  beinff  locked  up  and  un- 
inhabited,'* so  that  no  other  entry  thereon  couM  be  made,  nor  any 
possession  thereof  had  or  taken  without  force:  And  this  deponent 
saith,  that  he  did,  on  the  same  day,  see  the  above-named  —— , 
after  such  entry  made,  and  whilst  he  stood  on  the  threshold 
of  the  said  door,  duly  sign  and  seal  the  lease  hereunto  annexed  ia 
the  name  of  the  said  ■    ■,  and  as  his  act  and  deed  deliver  the 

same  unto  the  said  — — —  the  plaintiff  above  named,  and  that  after 
the  said  lease  was  so  executed,  this  deponent  did  see  the  said  ■    ■■ 

.take  possession  thereof  by  virtue  of  the  said  lease,  by  entering  upon 
the  tbreshold  of  the  said  outer  door  of  the  said  messuage  {here  men- 
tion any  other  act  of  tahing  possession)  (the  same  messuage  being  then 
locked  up  and  uninhabited)  so  that  no  other  entry  could  be  had  or 
made  thereon  (save  as  aforesaid),  and  that  immediately  afterwards 
the  said  -*— ,  the  above-named  defendant,  came  and  removed  the 
said  ■  '  ■  from  the  said  door,  and  put  his  foot  on  the  threshold 
thereof,  whereupon  this  deponent  did,  on  the  day  and  year  aforesaid, 

deliver  to  the  said  defendant ,  who  still  continued  upon  the 

threshold  of  the  said  messuage,  a  true  copy  of  the  declaration  of 
.  rjectmept  and  notice  thereunder  written  heireto  annexed. 

Sworn,  (Ac.)  (Signed) ^ 
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G«oi)gtt»  (&€•)  To  the  f  heriff  of ,  greeting :    Whereas  John       No.  S3. 

Doe,  lately  iq  cor  court  before  ns  by  bill,  without  our  writ  aad  by  Writ  of  capiat  ad 

the  jadgmeot  of  the  same  court  recovered  against  (real  de-  uiitfaeienaum  in- 

ftndani)  his  term  yet  unexpired  of  and  in (here  Hate  the  pre-  f/*''P^''?/*J  Jjjj!* 

fliiset  neooered)  with  the  appurtenances,  in  in  your  county,  /^^auestiauM 

which ,  {the  kmr  of  the  plaintiff)  on  the {theae  By  bilU 

nnd  the  folhwing  hlanht  mmi  he  JUied  up  fr^  the  declaration,  er 

9ee  ihi  nexi  precedeni)  day  of ,  in  the year  of  our  reign, 

demised  to  the  said  John  Doe  for  a  term  of  years  which  is  not  yet 

expired,  that  is  to  say,  from  the  ■  »  in  the  said  -. year  of 

our  reign,  to  the  fall  end  and  term  of ^  years  from  thence  next 

ensuing^  and  fally  to  be   complete    and    ended.    And  whereas  the 

said afterwards,  that  is  to  say,  on  the  ■  day  of *— , 

in  the year  of  our  reign,  entered,  with  force  and  arms,  into 

the  messuage  and  tenements  aforesaid,  with  the  appurtenances,  and 
ejected  the  said  JoAii  Doe  therefrom;  therefore  we  command  you, 
that,  without  delay,  you  cause  the  said  John  Doe  to  have  his  possession 

yet  unexpired,  of  and  in  the aboTO  speciBed,  and  in  what 

manner  you  shall  execute  this  our  writ  do  you  make  appear  to  us  at 

Westminster,  on (any  particular  day  in  term) :  We  likewise 

command  you,  that  you  take^  the  said (real  defendant)  if  he 

be  found  in  your  bailiwick,  add  safely  keep  him,  so  that  you  have 
his  body  before  us  at  Westminster  at  the  day  aforesaid,  to  make  satis- 
faction to  the  said  John  Doe  for  £ ,  for  his  damages  which  he  has 

sustained,  as  well  by  reason  of  the  trespass  and  ejectment  aforesaid, 
as  for  his  expences  laid  out  by  him  about  his  suit  in  this  cause, 

whereof  the  said (real  defendant)  is  coUTicted,  as  it  appears 

to  us  on  record,  and  bare  there  this  writ.    Witness,  (^c.) 

George,  (&o.)  To  the  sheriff  of ,  greeting :  Whereas  John  Doe,        u^^  34^ 

lately  in  our  court  before  us  at  Westminster,  by  our  writ  (if  by  bill,  then  ^^it  of  fieri  fa- 
eay,  by  f*  bill  without  our  writ*^,  and  by  the  judgment  of  the  same  oom  for  costs,  in* 

court  recovered  against  (real  dejendawt),  late  of r,  his  ^^'P^^^^^-T'lJ^ 

term  yet  unexpired,  of  and  (here  itate  the  premiaee  recavared)  with  the  S^"l^^ejf^* 

appurtenances,  in  the  parish  of in  your  county,  which  one  moiimi.   By  ori«, 

■  ,  (the  leuor  of  the  ^lainiiff)  on  the  day  of  ■    ■     .-,  in  giosL 

the  '  year  of  our  reign  (lAe  demite  to  he  tahenjrom  the  deelara^ 

Hon),  demised  to  the  said  Johi  Doe  for  a  term  of  years  which  is  not 

yet  expired,  that  is  to  say,  from  the ,  day  of  ■     ■  —  (as  men- 

tioned  in  the  declaration),  to  the  full  end  and  term  of (as  m«ft- 

tionedin  the  declaration),  years  then  next  following,  and  fully  to  bo 
complete  and  ended,  by  virtue  of  which  said  demise  the  said  John 
Doe  entered  into  the  said  tenements,  with  the  appurtenances,  and  was 

thereof  possessed,  until  the  said  (real  defendant)  afterwards^ 

that  is  to  say,  on  the  — • day  of (ae  in  the  declaration) 

in  the  said   ■  year    of  our  reign,   with  force   and  arms 

entered  into  the  said  tenements,  with  tbt  appurtenances,  in  and 
upon  the  possession  of  the  said  Johi  Doe  thereof,  and  ejected  the 
said  John  Doe  from  his  said  farm,  the  said  term  then  and  yet 
being  unexpired,  and   did,  and  staU  doth  withhold  the  possession 

of  the  same  from  the  said  John  Doe,  whereof  the  said (real 

defendanf)  is  convicted,  as  appears  to  us  of  record,  and  fbrasmoch  as 
it  is  adjudged  in  our  same  court  before  us,  that  the  said  John  Doe 

have  execution  upon  his  said  judgment  against  the  said (real 

defendant)  according  to  the  force,  form,  and  effect  of  the  said  reco- 
very ;  therefore,  we  command  you,  that  without  delay,  you  cause  the 
said  John  Doe  to  have  his  possession  of  his  said  term  yet  unexpired 
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bt  and  in  the  ssiid  tenemeDts, -with  the  appurtenaiices,  and  in  what 
manner  yon  shall  have  executed  this  precept  do  joa  make  appear  to 

US  in (if  by  original,  a  general  return  ;  if  by  bill^  a  partiatlar 

dag)  wheresoever  we  shall  then  be  in  England :  We  likewise  com- 
mand you,  that  yon  cause  to  be  made  £ of  the  goods  and  chat- 
tels of  the  said (real  defendant)  in  your  bailiwick,  which  were 

awarded  to  the  said  John  Doe  in  our  same  court  for  his  damages, 
which  he  sustained  by  reason  of  the  said  trespass  and  ejectment,  and 
have  you  those  monies  before  us  at  the  same  time  wheresoever  we 
shall  then  be  in  England,  to  render  to  the  said  John  Doe  for  his  da- 
mages aforesaid,  whereof  the  said  — > —  (real  defendant)  is  con- 
▼icted,  as  appears  to  us  of  record*,  and  have  there  this  writ.  Wit- 
ness, &c. 

No.  35.  (S^<^y  '^  ^l  precedent  down  to  the  asterisk*,  then  proceed) :  And  also 

Habere  facias  £ — ^  which  in  our  court  of  parliament  were  adjudged  to  the  said  John 
Sw*^'wi« '  ad  ^^  according  to  the  form  of  the  sUtute  in  such  case  made  and  pro- 
satisfacundum  for  "^ided,  for  his  damages,  costs,  and  charges,  which  he  had  sustained  and 
costs  in  error,  on  expended  by  reason  of  the  delay  of  execution  of  the  judgment  afore- 
an  affirmance  in  gaid,  pn  pretext  of  prosecuting  our  writ  of  error  brought  thereupon 

L^rd"*'"*^  ^y  ^^®  **^^ S^^'^^  de/enrfanO  against  the  said  John  jDoe,  in  the 

same  court  of  parliament,  the  said  judgment  being  there  in  all  things 
affirmed,  whereof  the  said   '  (real  defendant)  is  also  conricted 

as  by  the  inspection  of  the  record,  and  proceedings  thereof  remitted 
from  our  said  court  of  parliament  into  our  said  court  before  us  like- 
wise appears  to  us  of  record ;  and  have  there  this  writ.     Witness,  &c. 
N.  For  other  Formi^  tee  title  Habere  Facias  Possessionem. 

ELECTION.    Electioti  to  forego  suit  at  law  against  a  bankrupt. 
Stat.  49  6.  III.  gee   mention    of  ihis    title,    pages  255,  O,    ante.     And  see 

*'-^^^-  '    Stat.  5  G.  IV.  c.  98.  s.  57.     Before  stat.  49  G.  III.   c.  121.  a 

creditor  of   a  bankrupt  was  at  liberty  to  prove  bis  debt  under 
the  commission,  and  also   to  proceed   at  law  against  the   bank- 
rupt;   but  although    the    creditor  might    have    been    prevented 
from  pursuing    the    bankrupt    and   proving    the   debt  under  his 
commission  too,   yet  the   means   of  compelling    the  creditor  to 
elect  to  abide  by  the  result  of  his  action,  or  of  his  proof  upon  the 
estate,  were  attended  with  delay  and  expensive.     By  s.  14,  it  shall 
'    not  be  lawful  for  any  creditor,  who  has,  or  shall  have  brought  any 
;   action,  or  instituted  any  suit  against  any  bankrupt  in  respect  of  any 
'   demand  which  arose  prior  to  the  bankruptcy  of  such  bankrupt,  or 
'    M'hich  might  have  been  proved  as  a  debt  under  the  commission  of 
bankrupt  issued  against  such  bankrupt,  to, prove  a  debt  under  such 
commission,  for  any  purpose  whatsoever,  or  to  have  the  claim  of 
a  debt  entered  upon  the  proceedings  under  such  comrai^ion,  with- 
out relinquishing  such  actipn  or  suit,  and  all  benefit  from  the  same, 
.    and  that  the  proving  or  so  claiming  a  debt  under  a  commission  of 
bankrupt  by  9ny  creditor,  shall  be  deemed  an  election  by  such  cre- 
ditor to  take  tlie  benefit  of  such,  con^mission  with  respect  to  the 
.    debt  so  proved  or  claimed  by  him,  provided  always  that  such  cre- 
ditor shall  not  be  liable  to  the  payment  to  the  bankrupt,  or  bis 
assignees^  of  the  costs  of  such  action  or  suit  which  shall  be  so 
relinquished  by  him  ;  and  provided  also,  that  where  any  such  cre- 
ditor shall  have  brought  any  action  or  suit  against  such  bankrupt 
jointly  with  any  other  person  or  persons,  his  relinqubhiug  sud^ 
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,  action  or  suit  against  such  bankrupt  or  bankrupts^  shall  not  in  any 
manner  affect  such  action  pr  suit  against  such  other  person  or 
persons. 

It  has  been  held,  that  if  a  creditor  have  both  proved  his  debt 
under  a  commission  of  bankrupt,  and  commenced  an  action  against 
the  bankrupt  before  the  passing  of  this  statute,  that  act  did  not 
compel  him  to  relinquish  his  action.  Atherson  v,  Huddlestone, 
2  Taunt.  181. 

But  where  the  plaintiff  after  an  action  brought,  makes  his  elec- 
tion to  proceed  under  the  commission,  the  defendant  is  entitled  to 
have  some  entry  or  suggestion  of  that  fact  put  upon  the  record. 
Kemp  V.  Potter,  6  Taunt.  549. 

Where  an  attorney,  in  order  to  get  possession  of  papers  belonging 

.  to  A*  B.  in  the  hands  of  A.  B.' s  former  attorney,  who  had  a  liea 
upon  them  for  the.  amount  of  his  bill  then  in  dispute,  undertook 
that  A.  B.  should  '^nter  into  an  unqualified  reference,  not  revoc- 
able, &c.  Held,  that  A.  B.  having  become  subsequently  bankrupt 
for  the  second  time,  and  without  paying  1 5s.  in  the  pound,  the 
proof  of  the  debt  under  the  commission  was  not  an  election  by  the  , 
former  attorney  under  49  G.  III.  c.  121.  s.  14.*  so  as  to  dispense 
with  the  reference,  and  that  the  attorney  was  liable  pursuant  to  hb 
undertaking  to  procure  A.  B.'s  signature  to  an  agreement  of  refer- 
ence, and  to  find  security  for  the  performance  of  the  award  to  the 
satisfaction  of  the  master.     Ex  parte  Hughes,  5  B.S^A.  482. 

Since  this  act  it  might  seem  unnecessary,  except  for  the  principle 
determined,  to  mention  the  case  of  an  application  for  a  mandamus 

,  to  the  quarter  sessions,  to  inquire  and  give  the  benefit  of  an  in- 
solvent debtor's  act  to  a  prisoner,  being  denied.    The  principle  on 

,  which  the  mandamus  was  refused,  seems  to  have  been,  that  no 
subsequent  election  to  abandon  part  of  the  original  debt  for  which 
tlie  debtor  was  confined,  by  proving  it  under  the  commission, 
against  tlie  prisoner,  would  be  allowed  so  to  reduce  that  debt  as  to 
bring  it  within  the  sum  and  time  limited  by  the  act,  and  of  which 
the  prisoner  would  therefore  be  permitted  to  avail .  himself.  £k 
parte  John  King,  7  T.  £.  91. 

J^;  LECTION.    Election  as  to  legal  remedy. 

Election  is  also   used  where  a  plaintiff,  having  many  remedies  As  to  remedies, 
for   the  same  cause  of  action,  by  electing  and  pursuiug  one,  pre- 
cludes himself  from  adopting  another. 

In  many  cases  the  demandant  or  plaintiff  may  elect  either  to  have 
one  action  or  another;  for  in  all  cases  where  the  register  has  two 
>vrits  for  the  same  case,  the  plaintiff,  may  have  one  or  the  other. 
Com.  Dig.  tit.  Action,  M.  \.  ^ 

He  may  sometimes  have  action  upon  the  case  or  trespass,  t&. 
M.  2 ;  in  others  action  upon  the  case  or  debt,  ib.  M.  3 ;  in  others, 
debt  or  covenant,  ib.  M.^4 ;  in  others,  case  or  account,  ib.  iH.  5 ; 
in  others,  detinue  or  replevin,  or  trespass,  ib.  M.  6 ;  in  others, 
trover  or  trespass,  ib.  M.  7  ;  in  others,  action  upon  a  statute  or  by 
common  law,  ib.  M.  8';  in  others,  he  may  sue  in  the  temporal  or 
spiritual  court,  ib.  M.9;  and  it  is  a  rule,  that  the  party  applying  . 
for  an  information,  shall  be  understood  to  have  made  his  election 
^ud  waived  his  remedy  by  a9tion|  whatever  may  be  the  fate  of  the 
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Another,  H72B  G.  HI.'  K.  B. 

So  wfaone  the  plttotiflr  hafkig  filed  s  bffl  in  ttpAj,  mti  are 
die  defendnt  in  C.  P.  for  the  same  came  of  actioo,  hnd, 
sequence  of  an  order  in  Cbanceiy  for  that  purpose,  elected  to  pro- 
ceed in  equity,  the  court  refused  to  discharge  the  bail,  bat  left 
them  to  more  to  set  aside  any  proceedings  which  m^ht  be  taken 
i^nst  them.  Horaley  and  Anodier  r.  Wabtab,  2  Mank,  648. 
S.C.  7  Toiml.  295. 

ELEGrr.    Writ  of  de^t. 

This  writ  derifcs  its  thie  lirom  its  reciting,  tiller  aBa,  that  the 
plaintilF  came  into  court,  and  by  the  statute  in  sncfa  case  made  and 
prorided,  dkise  to  have  delirered  to  him,  &c. 

By  die  Stat,  of  Watmu  2.  (13  E.  I.)  c  18,  when  debt  is  fe- 
covered  or  acknowledged  in  the  king's  court,  or  dam^es  airarded, 
it  shall  be  from  henceforth  in  die  election  of  him  that  oaelh  for 
sndi  debt  or  damages,  to  have  a  writ  of  fieri  fmdax  onto  the  sheriff 
for  to  levy  the  debt  of  the  lands  and  goods,  or  that  the  sheriff 
shall  deliver  to  him  all  the  chattds  of  the  debtor  (savu^  only  his 
oxen  and  beasts  of  his  plough),  and  the  one  half  of  his  land  until 
the  debt  be  levied  upon  a  reasonable  price  or  extent.  And  if  he 
be  put  out  of  that  tenement,  he  shall  recover  by  a  writ  of  mocd 
Htmdn^  and  after  by  a  writ  of  redSwism,  if  need  be. 

The  statute  thus  snppHes  a  remedy  for  a  conusee  of  a  rccog- 
niamce,  or  a  plaintiff  who  had  recovered  jmlgment  for  debt  or 
damages,  against  the  land  itself  belonging  to  the  defendant 

And  by  Stat.  17C.  II.  c.  7«  tk^  maybe  sued  for  damages 
^  recoveied  imder  that  statute  in  replevin. 

Formerly  it  was  of  importance  that  the  plaindff  shonld  be  well 
asmed  of  the  beneficial  grounds  for  entering  on  the  roll  a  prayer 
of  an  degit  in  preference  to  another  writ  of  execution  ;  for  having 
by  such  entry  once  made  his  dectioii,  he  could  not  afterwards  re- 
sort to  another  writ  of  execution,  1  iZol.  Abr.  9M  (F.)  fl.  1 ;  but 
then  it  appears  that  this  election  to  bind  him  most  have  been  made 
in  the  mme  court ;  for  in  placita  2  and  4  following  that  above  ched, 
it  b  said,  diat  if  after  an  award  of  an  eUgit  on  the  roO  upon  a 
judgment  in  C.  B.  such  jui^ment  was  removed  by  writ  of  error 
into  K.B.  and  aflirmed  widiin  the  year,  the  plamtiff  might  have 
execution  hj  capias  or  fieri  facias,  diongh  el^i  were  sued  out 
and  returned  in  bank  by  the  dieriff  into  C.  B.  served  before  the 
judgment  was  removed  into  K.  B,.  and  the  case  was  said  to  be  still 
stronger  if  mUl  had  been  returned. 

In  Foster  v.  Jackson,  Hob.  57,  58,  and  in  several  subsequent 
cases,  it  was,  however,  held  that  an  award  of  an  dmt  on  the  roil 
should  be  no  longer  a  bar  to  an  execution  by  capias  ad  saii^'a^ 
dendum^  or  fieri  fadasy  but  only  the  sheriff's  return  that  he  had 
delivered  the  land  according  to  the  exigence  of  tbe  writ.  See  also 
Knowles  v.  Pahner,  Cro.  EUz.  168.  Cooper  r.  Langworth,  JIf oor, 
545,  pi.  724.  It  seems  that  the  only  bar  [against  another  execo- 
tion]  given  by  the  statute  is  for  the  sheriff  to  deliver  the  lands. 
Palmer  v.  KnowUis,  1  Leon.  176 ;  for  where  the  sheriff  levies  part 
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of  the  debt  upon  the  goods  of  the  defeodant,  and  retoms  nUiil  as 
to  die  land^y  the  plaintiff  may  sue  out  out  a  capias  ad  satisfacU' 
endum  for  die  residue.  Bacon  «?.  Peck^  1  Stra.  226 ;  or  he  may 
issue  another  ekgit,  for  in  that  case  the  first  elegit  is  in  effect  no- 
thing else  but  ^  fieri  facias.  Foster  v.  Jackson,  Hob*  58,  1  RoL 
Ahr.  905,  pL  5 ;  or  he  may  have  debt  upon  the  judgment.  Glas- 
cock V.  Morgan,  1  Lev*  92 ;  and  that  the  defendant  might  be  held 
to  bail  thereon,  Hesse  v.  Stevenson,  \N,R.  ISS;  and  it  appears 
by  the  case  of  Foster  r.  Jackson,  above  cited  from  Hobart,  that 
when  a  part  of  the  debt  has  been  levied  under  a  fieri  facias,  an 
elegit  reciting  the  fieri  facias,  and  how  much  was  levied  thereon, 
may  issue  for  the  residue.     See  Fobms  subjoined. 

Where  a  testattun  elegit  is  issued,  it  is  necessaiy  to  warrant  it  Testatmrnelegli. 
that  an  elept  must  previously  be  returned  nihiL    Goodyere  t. 
Ince,  Cro.  Jac.  246 ;  and  where  there  are  several  writs  of  el^it 
awarded  on  the  roll,  writs  of  elegit  only  and  not  testatum  writs 
must  be  issued.  ,  S.  C.    See  also  Bro,  Execution,  72. 

Executors  or  administrators  of  the  plaintiff  (or  party)  may  issue  Ezeeotors,  &c. 
elegit,  bu^  not  without  scire  facias,  even  within  the  year.    2  Ifut»  ™*y  *w«e  ^^t^» 
395. 

It  has  been  observe^  above,  that  only  the  delivering  the  land  Scire  faews  after 
by  the  sheriff  bars  another  execution,  and  the  reason  is  said  to  be  c^^^^n, 
that  when  an  elegit  is  extended  upon  the  land  of  the  defendant 
and  returned  and  filed,  it  is  considered  in  law  as  a  full  satisfaction 
and  end  of  the  suit ;  insomuch  that  if  the  land  were  afterwards 
evicted,  the  tenant  by  e/egtV  was  formerly  not  entitled  to  a  re*extent, 
but  only  to  a  writ  of  novel  disseisin  or  re-^isseisin,  given  by  the 
statute  of  Westminster,  for  the  law  reputes  him  satisfied.  Crawley 
V.  lidgeat,  Cro.Jac.  338.  But  now  by  stat.  32i7.yiII.  r.  5.  Stet.  3S  H.  VIII. 
which  Sir  Edward  Coke  calls  **  a  profitable  statute,''  if  lands,  &c.  c.  5. 
delivered  in  execution  on  a  judgment-statute  or  recognizance  shall 
be  evicted  without  fraud  or  default  of  the  tenant  who  holds  them 
in  execution  before  the  debt  and  damages  are  wholly  levied,  the  re- 
coveror  or  conusee  may  have  a  scire  facias  out  of  the  same  court 
from  whence  the  execution  did  proceed  against  the  person  on 
whom  the  execution  was  first  sued,  his  heirs,  executors,  or  assigns 
of  lands  then  liable  to  the  execution,  returnable  in  the  same  court 
40  days  after  the  date  of  the  scire  facias,  and  if  the  defendant 
make  default,  or  shews  not  cause,  the  chancellor  or  justices  of  the 
court  where  the  scire  facias  is  returned,  shall  make  a.  new  writ 
of  the  like  nature  of  the  former  execution  for  levying  the  residue 
of  the  debt. 

It  maybe  observed  that  the  benefit  of  this  statute  seems  to  Exccntors,  Sec. 
limit  the  scire  facias  to  the  recoveror  or  the  conusee,  but  it  is  noted  JJJ^*"  **^  ■**" 
that  though  ''  executors,  administrators,  or  assigns"  are  omitted 
in  this  material  place,  '<  yet  by  a  benign  interpreUition  this  sUitute 
shall  extend  to  them,"  and  that  the  remedy  must  by  constructioii  be 
extended  to  all  the  persons  that  appear  by  the  act  to  be  grieved. 
Co.  Litt.  290.  a.    And  though  the  statute  give  a  scire  facias  out  Where  scire  /«- 
of  the  same  court,  yet  if  the  record  be  removed  by  error  into  ^TaTOXci'coiuS 
another  court,  and  affirmed  there,  the  tenant  by  execution  who  is 
evicted  shall  have  a  scire  facias  by  the  equity  of  the  statute  out  of 
that  court,  because  the  scire  facias  must  be  grounded  on  the  record. 
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Where  aAer  evic- 
tioo  from  part,  te- 
nant most  be  con- 
tent with  the  re- 
mainder. 


For   how   lon{^ 
plaintiff  may  rule 
the  lands; 


Plaintiff  has  onljr 
a  chattel  interest. 


Whether  elegit 
nay  be  issued 
aAer  a  year  with- 
•at   icirg  facioM. 


It  may  issne  after 
the  defendant's 
death  in  execu- 
tion. 

Interest  may  be 
levied   under  an 

What  may  or  not 
be  extended  un- 
4tr  an  elegii* 
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ib.  But  if  part  of  the  land,  &c.  eveo  if  all  be  evicted,  saving 
one  acre,  the  tenant  by  execution  must  be  contented  to  bold  that, 
though  it  be  but  a  poor  remedy :  for  no  new  execution  in  that  case 
can  he  have  upon  this  statute.  Co*  Lit.  289>  h.  Crawley  v. 
Lidgeat,  Cro,  Jac.  338 ;  for  where  the  tenant  by  execution  hath 
remedy  given  to  him  by  law  after  eviction,  there  the  statute  ex- 
tendeth  not  to  it.     Fulwood*8  Case,  4  Rep.  66,  a. 

On  tlie  delivery  of  the  moiety  of  the  defendant's  lands,  the 
plaintiff  is  to  hold  the  same  until  his  whole  debt  or  damages  are 
paid  and  satis6ed,  and  during  that  term  he  is  tenant  by  elegit.  Co. 
Lit.  289. 

fiut  though  the  words  of  the  writ  are  ''  to  hold  as  his  freehold,* 
yet  the  plaintiff  or  tenant  by  elegit  has  only  a  chattel  and  no  free- 
hold.   2  Inst.  396. 

Notwithstanding  the  case  of  Seymour  r.  Greenvill,  Carth,  283, 
which,  if  the  report  be  to  be  credited,  was  adjudged  with  considera- 
tion, and  the  precedents  to  be  found  in  Vlift.  874  and  883,  it 
might  seem  questionable  whether  an  elept  or  some  other  writ  of 
execution  ought  not  to  be  sued  out  within  the  year,  and  returned 
and  filed  to  warrant  the  entry  of  the  continuance.  Witliami 
Sound.  68,  d.  it.  4th  edit.  See  Blayer  v.  Baldwin,  2  IVils.  82; 
Jbut  this  case  and  others  mentioned  by  the  learned  Serjeant  apply 
to  other  writs  of  execution,  and  not  to  elegit:  it  therefore  becomes 
discretional  with  the  practitioner  whether  to  rely  on  Carlhew  or 
rather  on  the  precedents  in  Clift,  or  to  issue  scire  facias  where  the 
judgment  is  of  more  than  a  year  standing.  The  great  learning  of 
Mr.  Serjeant  Williams  may  entitle  his  doubts  upon  this  question  to 
the  highest  consideration,  and  the  'more  especially  so  as  the  issuing 
a  scire  facias  can  little  prejudice  the  plaintiff;  while  such  issue 
would  be  quite  analogous  with  the  rule  of  practice  which  requires 
that  in  continuing  a  writ,  it  is  the  constant  course  to  shew  that  it 
has  been  returned  and  filed. 

fiut  7  Mod.  64>  Co.  Lit.  290,  2  Show.  235,  may  be  cited  to 
shew  that  scire  facias  need  not  issue. 

If  the  defendant  in  debt  die  in  execution,  the  plaintiff  shall  have 
a  new  elegit  afterward.    5  Rep.  87. 

It  seems  that  in  equity,  interest  beyond  the  pemitty  of  the 
judgment  would  be  allowed  to  be  recovered.  Godfrey  v.  Watson, 
3Jtk.5l7,  18. 

The  statute  will  have  pointed  out  the  effect  of  the  writ  as  to 
lands  generally,  and  the  previous  observations  supported  by  the 
several  authorities  quoted,  will  have  sufiiciently  shewn  the  nature 
of  the  writ  and  who  the  parties  are  that  may  issue  it,  and  what  may 
be  levie^l  under  it.  A  few  cases  may  be  stated  to  shew  what  tnay 
or  may  not  be  extended  under  elegit. 

A  rent  or  a  rent-charge,  Wootton  v.  Shirt,  Cro.  Eliz.  742.  Bro* 
Elegit,  13.  Moor,  32.  A  term  for  years,  2  Inst.  395.  Fleetwood's 
Case,  BRep.  \7\,a.  Dalt.  Sher.  137*  Lands  in  ancient  de- 
mesne. Cox  V.  Barnsly,  Hob.  47.  Lands  before  in  executioa 
upon  a  statute,  Fulwood's  Case,  4  Co.  64.  Lands  in  the  hands 
of  trustees  for  debt  contracted  by  cestui  que  trusts,  25  C.  II.  c.  3. 
s.  10.  Lands  of  a  bishop,  Dalt.  Sher.  136.  And  also  the  wife's 
lands  which  the  husbaud  has  during  the  coverture,  ib.    Also  re* 
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iTcrsions  on  leases  for  lives  or  years,  1  Roll.  Abr.{B.)  894,  pi,  5. 
Sishop  of  Bristowe's  Case,  3  Leon.  1 13.  MooVf  36.  And  all 
lands  (i.  e.  a  moiety)  which  the  conusor  or  defendant  was  seised  of 
at  the  time  of  the  judgment  or  recoguizance,  or  after,  2  Inst,  395. 
Dak.  Sher.  134. 

Copyhold  lands  are  not  extendible  under  an  elegit.     Heydon's  What. 
Case,  3  Rep.  9.     1  Roll.  Abr.  888.  {M.)pl.  2. 

Although  if  an  inquisition  comprehend  both  freehold  and  copy-  Whew  good  for 
hold,  it  may,  although  bad  for  the  copyhold,  be  good  for  the  ?"*• 
freehold.     Morris  v.  Jones,  S  D,  8f  R.  603. 

Nor  an  advowson  in  gross.  Gilb.  Execution,  39;  but  see 
3  P.  fVilliams,  401.  Nor  of  the  glebe  belonging  to  the  parsonage 
or  vicarage,  nor  of  the  church-yard.    lb.  40. 

No  notice  of  executing  the  writ  appears  necessary  to  be  given* 
2  fVilliams*$  Saund.  69-  a»  n.  2.     1  Cromp.  363. 

The  word  "  price,''  mentioned  in  the  sUtute,  is  referable  to  the  ^^**^* '^  *®^  J* 
defendant's  goods  and  chattels,  and  extend  to  the  defendant's  ^^^ 
lands.  A  Rep.  74.  b.  Palmer's  Case,  ^Imt.  S^.  And  the 
sheriff  must  take  an  inquisition  through  the  medium  of  a  jury. 
DaU.  Sher.  134.  who  cites  Semayne's  Case,  Co.  5.  91-  and  the 
sheriff  and  jurors  may  go  into  the  house  or  ground  if  the  doors  or 
gates  be  open,  but  may  not  break  open  the  gates  or  doors,  8cc.  lb. 

On  this  writ  it  will  be  seen,  that  either  the  goods  or  a  moiety 
of  the  laiid  of  the  defendant  may  be  delivered ;  but  where  the 
goods  only  are  delivered,  the  elegit  is  only  so  far  considered  as  a 
Jieri  facias.  The  following  cases  and  observations  apply  to  the 
elegit  issued  with  a  view  to  extend  the  defendant's  lands ;  but  if  it 
appear  to  the  sheriff,  that  there  are  goods  and  chattels  of  the 
debtor's  sufficient  to  satisfy  the  debt  he  ought  not  to  extend  the 
lands.    2  Inst.  395. 

The  inquisition  ought  to  find  the  lands  with  convenient  cer- 
tainty ;  for  to  find  no  certain  estate  will  be  insufficient.  Moor.  8, 
pi.  28  ;  and  after  the  inquisition  is  taken,  the  sheriff  must  deliver 
a  moiety  by  metes  and  bounds.  Dalt.  Sher.  135,  Anon.  \Fent. 
^5g.  Den  d.  Taylor  v.  Lord  Abingdon,  2  Dotig.  473,  and  if  he  do 
not,  tlie  inquisition  is  voidable,  according  to  JPullen  v.  Birkbeak, 
Carih.  453.  but  a  nullity  according  to  S.  C.  1  Ld.  Raj/m.  718.  .  . 
1  Sid.  91,  pi.  12.  upon  ejectment  S.C.  reported  under  the  name 
of  Fatten  v.  Purbeck,  ft  Salk.  563.  Fenny  v.  Durrant,  I  B.8f  A. 
40,  S.  P.  In  this  case  the  sheriff  returned  that  he  had  delivered  * 
ao  equal  moiety  of  a  bouse,  but  without  setting  out  such  moietly  by 
metes  and  bounds. 

It  seems  tnat  the  sheriff  is  not  bound  to  deliver  a  moiety  of 
each  particular  tenement  and  farm,  but  only  certain  tenements,  &c« 
making  in  value  a  moiety  of  the  whole.  Den  d.  Taylor  v.  Earl  of 
Abingdon,  2Doug^.  473;  and  the  case  of  Count  de  Stamford  t?. 
JN^edham,  iLev.  160.  was  denied  to  be  law.  This  last  case  was 
v^here  the  defendant  had  20  acres  in  D.  and  20  acres  in  5.  and  the 
sheriff  had  delivered  the  20  acres  in  <S.  for  the  moiety  of  the  whole, 
and  it  was  ruled  that  the  moiety  of  the  20  acres  in  each  ville  ought 
to  have  been  delivered.  But  one  of  two  manors  may  be  delivered 
M'bere  they  are  of  equal  value.  Bro.  Abr,  Elegit,  14.  But  if  the 
sheriff  deliver  more  tlian  a  moiety  of  the  lands,  the  elegit  b  void  of 
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titled  may  enier;  u  e.  bring  ejectment  without  scire  faciM;  2  WiHubbsltf 

Satind.  72  u. 
How  to  me  out        The  writ  of  ele^i  utohe  engro$$ed  on  parckmetU;  indorae  «imi  to  be 
^^^f  4p^*  leoied  besides,  Sfc.  it  is  signed  by  the  signer  of  the  writs  Kin^s  Bench 

Office;  pay  Is.  8d.  and  sealed;  pay  Id,    For  precipe,  see  No.  2,  FoBMS 
\svhjoined,    A  warrant  is  obtained  at  the  sheriffs  office;  pMi2s.4d. 

Sheriffs  fee,  12d.  in   the  pound  for  the  first   £100,  on  the  yearly 

value  delivered;  and  6d.  in  the  pound  for    the   excess  above  thai 

sum, 

PRACTICAL  DIRECTIONS,  C.  P. 

The  foregoing  cases  and  directions  equally  oppfy  to  this  court,  as  also 
the  Forms  sabjomed,  matatis  mataDdis,  which  see. 

The  writ  is  to  be  signed  by  the  prothonotary ;  pay  Is.  4d. ;  seal  Id. 

FORMS. 

No.  1.  Afterwards,  that  is  to  saj,  on next  after  (the 

Award  of  a  writ  teste  of  the  elegit)  then  next  ensuing  before  our  lord  the  king,  at 

•f  elegit  on  the  Westminster,  the  said came  by  his  attorney  aforesaid,  and 

roll,  K.  B.  according  to  the  form  of  the  statute  in  snch  case  made  and  proTided, 

elected  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
■                ■,  except  the  oxen  and  beasts  of  his  plough ;  and  also  a  moi- 
ety of  all'  the  lands  and  tenements  of  the  said -^ '—  of  which  the 

said was  seized,  on on  which  day  the  said  jiidg- 

mentwaa  given,  or  at  anytime  afterwards,  to  hold  the  said  goods 
and  chattels  at  his  own  proper  goods  and  chattels,  and  also  to  hold 
the  said  moiety  of  all  the  said  lands  and  tenements  as  his  freehold  to 
him  and  his  assigns,  by  a  reasonable  price  and  extent,  according  to 
the  form  of  the  said  statnte,  until  he  shall  have  ftilly  levied  thereof 

the  debt  and  damages  aforesaid.    And  the  said —  prays  a  writ 

of  our  lord  the  king  to  be  directed  to  the  sheriff  of  the  said  county 

of in  manner  aforesaid,  and  it  k  grafted  him  returnable 

before  our  lord  the  king  at  Westminster,  on  next  after 

— — ,  the  same  day  is  given  to  the  said  — at  the  same 

place.    At  which  day  before  our  lord  the  king  at  Westminster,  the 

said  : came  by  his  attorney  aforesaid,  and  the  sheriff  of  the 

said  county  of ,  namely  — ,  by  rirtue  of  the  said  writ 

.  to  him  directed,  returned  a  certain   inquisition  taken  before  hini» 
at  ,  in  the  county  aforesaid,  on         •   ■ — ',  the  — — —  day 

of ,  in  the  year  of  the  reign  of  king  George  tbe 

fourth  aforesaid,  by  the  oath  of  twelve  honest  aod  lawful  men  of  his 
bailiwick,  which  said  inquisition  follows  in  these  words,  to  wit,  {hese 
copy  the  inquisition.) 

No.  2.  Venue,  to  wit     Elegit  for against  : —  for  \£  — 

Preeipe  for  an       debt  and  damages  (or  case  in  promwc*)  returnable  on p 

««^«^-  ,        (Date.)  , ,  (Plaintiff  *s  attorney.) 

No.  S.'  George,  (&c.)    To  the  sheriff  of  ■     ,   greeting :    Whereia 

Elegii  in  debt  in  »  lately  in  our  court  before  us,  (in  C.  P.wy  "before  our  jns- 

K.  B.orCP.       tices,'^  at  Westminster,  by  the  consideration  of  the  said  court  reco- 

▼ered  against ,  late  of (m  K.  B.  have  out  late  of 

— -I )  as  well  a  certain  debt  of  £— sis  -^ shilliog^, 

,  which  in  our  said  court  were  adjudged  to  the^aitl ,  for  bis 

damages,  which  he  had  sustained  hy  occasion  of  the  detaiiting  the 
said  debt,  whereof  the  said       '.  '      is  convicted ;  as  appears  to  as 
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cf  reconl/*  and  because  the  said afterwards  eanfe  into  bnf 

said  coorC  liefore  us,  and  according  to  the  form  of  the  statute  ia  that 
case  made  and  provided,  chose  to  have  delivered  to  him  all  the  goods 

and  chattels  of  the  said except  his  oxen  and  the  beasto  of 

his  plough,  and  also  a  moiety  of  all  his  lands  and  tenements  in  year 
bailiwick,  to  hold  to  him  the  goods  and  chattels  aforesaid,  as  his  own 
proper  goods  and  chattels,  and  also  to  hold  the  said  moiety  as  his  , 
freehold  to  him  and  his  assigns,  according  to  the  form  of  the  said 
statate,  until  the  said  debt  and  damages  (ifincoMennf  '*  damages/')  shall 
be  thereof  levied.   And,  therefore,  we  command  yon  that  you  cause  to 

be  delivered  to  the  said ,  by  a  reasonable  price  and  extent,  all 

the  said  goods  and  chattels  of  the  said ^ —  except  the  oxen  and 

beasts  of  his  plough,  and  also  a  moiety  of  all  his  lands  and  tenements 

m  your  bailiwick,  whereof  the  said ,  on  ,  in  the 

—  year  of  our  reign,  on  which  day  the  said  judgment  was 


given,  or  at  any  time  after  was  seised.  To  hold  to  the  sai 
the  said  goods  and  chattels  as  his  own  proper  goods  and  chattels,  and 
to  hold  the  said  moiety  as  his  freehold  to  him  and  his  assigns,  accord- 
ing to  the  form  of  the  said  statute  until  the  debt  and  damages  {if  in 
«o<e  9ay  "  damage")  aforesaid,  shall  be  thereof  levied.  Aud  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us 

(C.  P.  tay  « to  our  justices'^)  at  Westminster,  on (C.  P.  ge- 

neral  reinm)  under  your  seal  and  the  seals  of  them  by  whose  oath 
you  shall  make  the  said  extent  and  appraisement,  and  have  then 
there  (C.  P.  leave  out  **  then'O  this  writ.  Witness,  (ike  name  and  stik 
of  the  chief  justice  of  the  eomrtf  at  the  case  u,)  at  Westminster, 
the  -'■■  day  of ,  in  the year  of  our  reign. 

George,  (&c.)    To  the  sheriff  of ,  greeting :  Whereas        No.  4. 

lately  in   our    court,  before  us  at  Westminster,  by  bill  EUfU  in  case. 


withont  our  writ,  and  by  the  consideration  and  judgment  of  the  same  ^  B 

court,  recovered  against ,  j£ which  in  our  said  court 

before  as  Were  adjudged  to  the  said as  well  for  his  damages, 

which  lie  had  sustained  by  means  of  the  non-performance  of  certain 
promises  and  undertakings,  made  by  the  said  ■    ■   '  to  the  said 

r ,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 

behalf  expended,  whereof  the  said  — — -  is  convicted,  as  appeairs 
to  us  of  record.    And  because,  (go  on  from  the  aiteriek  in  No.  3.) 

George,  (&c.)    To  the  sheriff  of ,  greeting :   Whereas        No.  5. 

-*— -,  lately  in  our  court,  before  our  justices  at  Westminster,  by  the  Elegit  in  trea- 
consideration  cf  the  said  court  recovered  against  ,  late  of  pauy  C.  P. 

• jC  ■  ■■        which  in  our  said  court  were,adjudged  to  the  said 

* — • for  his  damages,  which  he  had  sustained  by  occasion  of  a 

certain  trespass  done  to  the  said hy  the  said ,  with 

force  and  arms  against  our  pe^ce,  at  — ^ ,   in  your  county, 

whereof    the    said   is  convicted*    a^d  because  the  said 

■  ■  afterwards  came  into  our  i  court  (Gro  on  from  the  aste* 
rifk  No.  3.  Vte  the  word  "  damages,"  uutead  of  "  debt  and  da- 
mages.") 

George,  (&c.)    Tp  the  sheriff  of  ' ,  greeting  :   Whereas        No.  -6. 

" ^--*y  lately  in  our  court,  before  us  by  bill,  without  our  writ,  and  by  Elegit  or  re-eUgit 

the  judgment  of  the  said  court,  hath  recovered  against ,  £ "ftc""  ^  *'^  ?•» 

of  .debt,  and  also  £ fcr  the  damages  of  the  said which  ^7^^^*^°*^^* 

he  bad  sustained  as  well  by  occasion  of  the  detaining  of  that  debt  as  iq  ^^bt. ' 
for  bui  costs  and  charges  which  he  hath  been  put  to  about  his  suit  in  that 

▼OL.  I.  p  p 
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bebilf^  whereof  the  stid is  eonvicted  as  appears  to  as  of  r:* 

cordi  And  because  the  said  ■  came  into  oar  cowtbefore  as,  and 

hath  elected  to  have  delivered  to  him  all  the  goods  and  chatteb  of  tlis 

said  — » except  his  oxen  and  beasts  of  his  ploi^h,  to  hold  tbe 

said  goods  and  chattels  to  him  as  his  own  proper  goods  and  chatteb, 
and  likewise  a  moietv  of  all  and  singular  the  lands  and  tenements  of 
the  said  within  your  bailiwick,  to  hold  to  him  and  his  as- 
signs (as  their  own  freehold)  according  to  the  form  of  the  statatd 
thereupon  made  and  provided,  until  the  debt  and  damages  aforesaid 
should  be  thereof  fully  levied,  therefore  we  commanded  yoa  that 
vou  should  cause  to  be  delivered  to  the  said  ■  ■  without  dels^ 
by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of  tte 
said  ■■  in  your  bailiwick,  except  his  oxen  and  beasts  of  his 
plough^  and  likewise  a 'moiety  of  all  the  lands  and  tenements  of  the 
Mid  ■  ■             within  your  bailiwick,  whereof  the  said  ■—  was 

seised  on  the  day  of ,  in  the year  of 

our  reign,  on  which  day  the  aforesaid  judgment  was  rendered,  or  at 
any  time  afterwards,  to  hold  the  said  goods  and  chattels  to  him  as  hii 
own  proper  goods  and  chattels,  and  ako  to  hold  the  moiety  of  the 
lands  aforesaid  as  his  own  freehold,  according  to  the  form  of  tte 
aaid  statute,  until  he  should  have  thereof  levied  the  debt  and  da- 
mages aforesaid.  And  in  what  manner  you  should  have  executed  that 
our  writ,  you  were  to  make  known  to  us  at  Westminster,  at  a  certaia 
day  DOW  past,  under  your  seal  and  the  seals  of  those  by  whose  sath 
yoii  shoidd  have  made  that  extent  and  appraisement ;  and  yoa  at  that 

day  returned  to  us  an  inquisition  taken  before  you,  at on 

— the  *  day  of      ■  last  past,  by  the  oath  of 

twelve  honest  and  lawful  men  of  your  bailiwick,  whereby  it  appears 

that  the  said  — -^was  seised  in  his  demesne  aa  of  fee,  at  the 

time  of  the  recovery  of  the  debt  aforesaid,  of  (hare  specify  tke  k»di 
oarehinMrf  iy  ike  inquisiiUm.)  And  the  said  ■  hath  humbly  r^ 

presented  to  us  that  the  said at  the  time  of  rendering  the 

judgment  aforesaid,  and  afterwards  had  and  now  hath  divers  «dier 
lands  and  tenements  besides  those  specified  in  the  return  aforesaid, 
the  moiety  of  which  said  other  lands  and  tenements  ought  also  to  be 
had  in  exeoution  for  the  speedier  recovering  of  the  said  debt,  and 
hath  also  besought  us,  that  he  may  so  hare  them  ddivered  to  him  ac- 
cording to  law,  therefore  we  command  you,  that,  in  dm.  preseace 
of  the  said  ~^—  to  be  thereunto  summoned,  if  to  be  there  he 

be  willing,  you  cause  to  be  delivered  to  the  said by  a  res- 

aonable  price  and  extent,  as  wdl  the  other  moiety  of  all  and  singnhr 
the  said  other  lands  and  tenements  of  the  said  'aaof  these 
whereof  the  moiety  is  already  extended  in  execution  for  payment  of 
the  aforesaid  debt^  being  within  your  bailiarick ;  to  hold  the  same  to 
the  said and  his  assigns,  as  his  own  freehold,  until  the  afore- 
said £— dudl  be  fully  levied,  and  whatsoever  you  shall  do 

therein,  make  known  to  us  at  Weatminster,  on  -*— —  next  ailer 

-"^ 9  under  your  aeal  and  the  seals  of  those  by  whose  oath  jos 

*  ahall  make  that  extent  and  appndseaient,  and  that  yoa  there  sand  the 
same,  together  with  thia  writ.    Witness, • 

No.  7.  George,  (*c.)    To  the  shertiT  of ^  greeting :   Whew« 

£lff^  for  tba  N*  » lately  in  our  court,  before  our  justioes  at  Westminster,  hj 

eidoe  alltr  a  levy  the  consideration  of  the  same  court  reeorerad,  (copy  N^^^io^ 
2^  •T'JJ  ^  uwirfs  ••  ia  cenrtde^*)  and  whereupon  hr  mr  wrrit,  we  btdy  coa^ 
^ir%/mnm,\..r.  ^^^^  ^^^^  ^^^  ^f  H^  ^^^^^  ,^  chatteb  (here  tteUe  dtewrUtf 

fieri  foeiaa«)    And  you  at  that  day  returaed  (Anns  vnnia  Ht  rslKf»> 
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And  afterwards  the  said  — ■  ■     '    came  into  otr  said  court  before 
oar  said  justices,  and  chose  to  have  delivered  to  him  ail  the  goods  and 

chattels  of  the  said  in  your  bailiwick,  except  the  oxen  aiid 

beasts  of  his  plough,  to  hold  the  said  goods  and  chattels  as  his  own 
proper  goods  and  chattels,  and  also  a  moiety  of  all  the  lands  and  tene-* 

ments  of  the  said  in  your  bailiwick,  by  a  reasonable  price 

and  extent,  to  hold  to  him  and  his  assigns,  according  to  the  form  of 

the  statute  in  such  *case  made  and  provided,  until  £ residue  of 

the  damages  aforesaid,  should  be  thereof  fully  levied,  therefore  we 
command  you  (Acre  foUow  No.  3,  from  the  wordi  "  command  you,** 
dowu  to  ike  words  "  according  to  the  form  of  the  statute  aforesaid*^ 

until  the  said  £ ,  residue  of  the  damages  aforesaid,  shall  be 

thereof  fully  levied.  And  in  what  manner  you  shall  have  executed 
this  our  writ.    (Concbuie  as  in  precedent  No.  3.) 

€^orge,  (Ac.)    To  the  sheriff  of  -^ ^ — ,  greeting:  Whereas        No.  8. 

btely  in  our  court,  before  our  justices  at  Westminster,  it  was  cofi-  Elegit  tfler  teL 

sidered  that " have  execution  against ,  by  the  de-  /■•  C.  P. 

fault  of  the  said         ■ ,  as  well  a  certain  debt  of  £ — ^-- — ^, 

which  the  said  — — • — ,  in  our  court  before  our  justices  at  Westmin- 
ster recovered  against  rtie  said — ,  as  also  £ — * which  in 

our  said  court  were  adjudged  to  the  said  — •  for  his  damages 

vhich  he  had  by  occasion  of  detaining  that  debt  whereof  the  said 

• is  convicted;  and  the  said afterwards  came,  (as 

ta  No,  3,  ante,) 

It  appears  by  the  following  precedent,  that  formerly,  the  tct. 
JfJBt,  was  not  recited  in  the  elegii,  where  it  was  brought  at  the 
instance  of  an  executor. 

George,  (&c.)    To  the  sheriff  of  — — ,  greeting :    Whereas         No.  Q. 

executor  of  the  last  will  and  testament  of  ^ —,  dc-  Elegit  on  ajad^- 


ceased,  lately  in  our  court  before  our  justices  at  Westminster,  by  the  j™*"*  *^h[K*" 

consideration  of  the  same  court  recovered  against ,  late  of  "^^^^1^?  C.^.*" 

',  £ which  IB  our  same  court,  before  our  said  jus-  ' 

ticcs  at  Westminster  aforesaid,  were  adjudged  to  the  said , 

according  to  the  form  of  the  statute  in  that  case  made  and  provided 

by  the   default  of  the  said ,  for  the  damages  of  the  said 

,  which  he  had  sustained,  by  occasion  of  the  not  performing 

certEtin  promises  and  undertakings,  made  by  the  said to  the 

said in  his  life-time,  whereof  the  said is  con- 
victed ;   and  the  said afterwards  came  into  our  same  court, 

and  chose  to  have  delivered  to  him  all  the  goods  and  chattels  of  the 

said ,  except  the  oxen  and  beasts  of  his  plough ;  and  likewise 

a  moiety  of  all  his  lands  and  tenements  in  your  bailiwick,  to  hold 

to  the   said  the  goods  and  chattels  aforesaid  as  his  own 

proper  soods  and  chattels,  and  also  to-  hold   the  •  said  ,  moiety  of 

the  said  lands  and  tenements  as  his  own  freehold,  to  the  said 

and  hia   assigns,  according  to  the  form  of  the  statute  aforesaid,  until 
the  damages  aforesaid  be  thereof  levied  :  And  therefore  we  command 

jou,    that  without  delay  you  deliver  to  the  said  ,  by  a 

reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said 

' ^9  except  the  oxen  and  beasts  of  his  plough ;  and  also  the 

moiety  of  Lis  lands  and  tenements  in  your  bailiwick,  of  which  the 

said was  seised  on ,  in  the year  of  our 

reign,    on  which  day  judgment  was  thereof  given,  or  at  any  time 
afterwards,  to  hold  to  the  said  '  —  the  said  goods  and  chattels 

as  Ills  own  proper  goods  and  chattels,  and  to  hold  the  said  moiety  as 

-      p  p  2 
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freebold  to  Hhe  f  aid and  bit  mt^jM,  wceariiDg  to  tlie 

form  of  the  statnte  aforesaid,  Qotil  the  damages  aforesaid  simD  be 
thereof  levied  :  and  in  what  manner  jon  shall  exeente  U^s  our  writ, 

make  appear  to  oar  jastices  at  Westminster  aforesaid,  on  , 

nnder  yoor  seal,  and  the  seals  of  them  by  whose  oath  yon  sbaH  make 
the  extent  and  appraisement  thereof;  and  hare  yon  there  tbis  writ 
Witness, . 

The  following  precedent  seems  preferable. 

No.  10.  Oeorge,  (&c.)    To  the  sheriff  of ,  greeting:   Wbcrean 

EUfU  in  debt      ■  lately  in  onr  conrt,  before  as  at  Westminster,  by  bill,  withotft 

*2*''k  'iJ^^*"    onr  writ,  and  by  the  jadgment  of  the  same  coort,  recorercd  against 
4ku,  K.  B. ^ ^j  ^^  ^ ^^j.  ^.^  damages  which  he 

had  sustained  as  well  by  reason  of  the  detention  of  that  debt,  as  for 
bis  costs  and  charges,  by  him  about  fab  suit,  in  that  behalf  expended, 

whereof  the  same is  convicted,  as  appears  to  as  of  record, 

and  whereof  in  oar  court  before  us  at  Westminster,  it  is  considered 
that  the  said may  have  his  execution  against  the  said 

■  for  the  debt  and  damages  aforesaid,  by  the  default  of  the 

said «  &c.    And  because  the  said hath  come  into 

our  said  court,  and  chose  to  have  ddivered  to  him  all  the  goods  and 

chattels  of  the  said ,  saving  only  his  oxen  and  beasts  of  his 

ploogh,  and  likewise  the  one  half  of  all  the  lands  and  tenements  of  the 

said in  your  bailiwick,  to  bold  to  bim  the  goods  and  chatteb 

aforesaid  as  his  own  goods  and  chattels ;  and  also  to  hold  the  one 
half  aforesaid,  to  him  and  his  assigns  as  his  freehold,  according  to  the 
form  of  the  statate  in  such  case  made  and  provided,  until  he  shall 
have  thereout  fully  levied  the  debt  and  damages  aforesaid ;  therefore 
we  command  you,  that  you  without  delay  cause  to  be  delivered  to  the 

said all  the  goods  and  chattels  of  the  said in  your 

bailiwick,  saving  only  his  oxen  and  beasts  of  his  plougb;  and  also  the 

one  half  of  all  the  lands  and  tenements  of  the  said in  your 

bailiwick*  whereof  the  said ,  and  any  penoit  and  pcnonM  in 

trust  for  the  said ,  on next  after ,  in  the 

■  — ^  year  of  our  reign,  on  which  day  the  judgment  aforesaid 
was  given,  or  ever  after  was  or  were  seised,  upon  a  reasonable  price 
and  extent,  to  hold  to  him  the  goods  and  chattels  aforesaid  as  bis  own 
goods  and  chattels,  and  also  to  hold  the  one  half  of  the  lands  and  tene- 
ments aforesaid  to  him  apd  hii^  assigns,  as  his  freehold,  according 
to  the  form  of  the  statute  aforesaid,  until  the  debt  and  damages  afore- 
said shall  thereout  be  fully  levied :  and  in  what  manner  you  shall 
have  executed  this  writ,  make  appear  to  us  at  Westminster,  on 

next  after »  under  your  seal,  and  the  seals  of  those,  by  whose 

oath  you  shall  make  that  extent  and  appraiaement,  together  with  this 
writ.    Witness,         ■ 

No.  11.  {Venue)  to  wit    An  iDquisition   indented,  taken  at  — •  in 

la^aiiiUoa  oa  aa  the    county   aforesaid,    on  the  day  of  ,  in  the 

Wcjpl,  where  a    — year  of  the  reign  of  king  George  the  fourth,  before  mc, 

l'**'*il^^iiiidT*  d    '   sheriff  of  the  county  aforesaid,  by  virtue  of  the  writ  of 

wn  ,  and  itad    ^^^  ^^^  j^^j  ^^  1^*^^  ^^  ^^  directed,  and  to  this  inquisition  annexed, 

by  the  oath  of good  and  lawful  men  of  the  county  aforesaid, 

who  being  sworn  and  charged,  say,  on  their  oath,  that  —  ,  in 

the  writ  to  this  inquisition  annexed,  named,  on  the  day  of  tbe  caption 
of  this  inquisition,   was  possessed  of  the  residue  of  the  term  of 

— ^ years   then  to  come,    if   and ,    and 

-*-i  or  any  of  them  should  so  long  Uve,  which  said  term  was 


■M^a 
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granted  by  one  ^-*-  to  the  said ,  his  /executors,  adnii-     • 

Distrators,  and  assigns^  for  the  term  aforesaid,  by  indontare  boariag  , 

date  the  day  of ,  io  the Year  of  the  ' 

reiga  of  the  lord  the  now  king,  to  hold  from —  for  the  term 

aforesaid,  (the  said  and  at  the  said  time  of  the 

caption  of  this  inqaisition  being  in  full  life)  and  of  and  in  one  messu- 
age with  the  appurtenances,  one  close  called ,  one  other  close 

called,  (&c.)  in  my  county,  now,  or  late  in  the  tenure  or  possession 

of  the  said ,  or  his  tenants,  the  estate,  interest,  and  term  of 

which  said  '  in  the  tenements  aforesaid,  the  jurors  aforesaid 

have  on  their  oath  aforesaid  appraised  to  £ ,  whteh  said  term 

I  the  said  sheriff  hare  causecl  to  be  delivered  to  the  said  — » 

to  hold  to  him  as  his  own  proper  goods  and  chattels,  in  part  of  satis- 
faction of  his  debt,  in  the  wnt  aforesaid  mentioned.    And  the  jurors 

aforesaid  on  their  oath  aforesaid,  likewise  say,  that  the  said 

at  the  time  of  giving  of  the  judgment  in  the  same  writ  mentioned,  to 

wit,  from  the  in  the  writ  aforesaid  mentioned,  was  seised 

in  his  demesne  as  of  fee  of  and  in with  the  appurtenances^ 

containing  by  estimation acres,  situate,  lying,  and  being  in 

aforesaid,   in  the  county  aforesaid,  now,  or  late  in  tho 

tenure  or  possession  of ,  or  his  assigns,  of  the  clear  yearly 

value  in  all  issues,  besides  reprises  of  £ ,  and  of  and  in  one 

other '• — ,  with  the  appurtenances,  called ^  containing 

by  estimation acres,  situate,  lying,  and  being  in  ■ 

aforesaid,  in  the  county  aforesaid,  aud  now  or  late  in  the  tenure,  or 
■ ► (a«  before)  And  the  jurors  aforesaid,  on  their  oath  afore- 
said, farther  say,  that  the  said and  the  said are  a 

true  an(}  equal  half  of  all  and  singular  the  lands,  tenements,  and 
hereditaments  whatever  of  the  said  defendant,  in  the  writ  aforesaid 
named,  in  my  county,  which  said  half,  I  the  said  sheriflT,  on  the  day 
of  the  caption  of  this  inqaisition,  upon  the  reasonable  price  and  ex- 
tent aforesaid,  have  caused  to  be  delivered  to  the  said ,  in  the 

writ  aforesaid  named,  to  hold  to  him  and  his  assigns  as  his  freehold 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
uiilii  the  residue  of  the  said  debt  and  damages  shall  thereout  be  folly 
levied.   And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say, 

that  the  said ,  in  the  writ  aforesaid  named,  had  not,  on  the 

day  of  the  caption  of  this  inquisition,  any  other  or  more  goods  cor 
chattels  in  my  bailiwick,  nor  at  the  time  of  giving  the  judgment  afore- 
said in  the  writ  aforesaid  mentioned,  nor  at  any  time  after,  hitherto, 
had  any  other,  or  more  Istnds  or  tenementa  in  my  county*  In  witoesa. 
whereof,  * 

Afterwards,  to  wit,  on  ^  next  after     >  -  oomes  tiie-       No.  N. 

said in  his  proper  person,  and  aceerding  to  the  ibrm  of  th&  The  entry  of  an 

statute  in  such  case  made  and  provided,  chuses  to  have  delivered  to  ^^i  against  tw» 

him  all  the  goods  and  chattels  of  the  said  and ^ad^'**«u^n*^ 

saving  okily  their  oxen  and  beasts  of  their  plough,  and  also  one  half  /ac^^^  with  mk 

of  all  the  lands  and  tenements  of  the  said and r  >n  'liniiam 

the  county  of  ■  »  of  which  the  same and p 

on ,  in  the  — year  of  our  reign,  on  which  day  the 

judgment  aforesaid  in  the  writ  of  sdre  facias  aforesaid  mentioned  was 
given,  or  ever  after  were,  or  either  of  them  was  seised,  on  a  reason- 
able price  and  extent,  to  hold  to  him  the  goods  and  chattels  aforesaid 
as  his  own  proper  goods  and  chattels,  and  to  hold  the  one  half  afore- 
said to  him  and  bis  assigns  as  his  freehold;  according  to  the  form  of 
the  statute  aforesaid,  until  the  debt  and  damages  shall  be  thereoul 
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fnlly  leTiedy  and  the  same prays  the  writ  of  oar  lord  the 

now  king  to  be  thereupon  directed  to  tiie  sheriff  of  the  ooimty  of 

,  and  it  is  granted  retnmable  before  the  lord  the  kin^  at 

Westminster  on next  after  ,  the  same  day  is  given 

to  the  said  —  there,  &c.    On  which  day,  before  the  loid  the 

king  at  Westminster,  comes  the  said in  his  proper  person, 

and  the  said  sheriff  of  the  connty  of hath  not  retomed  the 

writ  aforesaid  nor  done  any  thing  therein,  and  upon  this  the  said 

c—  prays  another  writ  of  the  said  lord  the  king  to  the  same 

sheriff  of  the  connty  of in  form  aforesaid  to  be  directed, 

aod  it  is  granted,  &c.  retnmable  before  the  said  lord  the  king  at 

Westminster  on  — '• next  after ,  the  same  day  is  giren 

to  the  said  • ,  there,  &c.     On  which  day,  before  the  said 

lord  the  king  at  Westminster  comes  the  said in  his  proper 

person,  and  the  said  sheriff  of  tbe  connty  of hath  not  re- 
turned the  writ  aforesaid,  por  done  any  thmg  therein ;  and  upon  this 
the  sqjd  ■  prays  another  writ  of  the  said  lord  the  king  to  the 
same  sheriff  of  the  connty  of in  form  aforesaid  to  be  di- 
rected, ^nd  ii  is  granted,  &c.  retnmable  before  the  said  lord  the  king 

ajt  Westminster  on  -^ next  after ,  the  same  day  is 

given  to  the  said there,  &c.    On  which  day  before  the  said 

lord  the  king  at  Westminster  comes  the  said in  his  proper 

person,  and  the  said  sheriff  of  the  said  connty  of ,  to  wit, 

,  by  virtue  of -ibe  said  last-mentioned  writ  tQ  him  directed, 

retums  that  the  said  had  no  goods  or  chattels  in  Lis  baili- 
wick whereof  he  could  cause  to  be  levied  the  d^bt  and  damages  afpre- 

said  or  any  part  thereof,  and  that  the  said  -r— , on next 

after  * r-,  in  the —  year  of  the  reign  of  the  said  lord 

the  king  aforesaid,  l>eing  the  day  of  the  giving  of  the  judgment  afore- 
said, or  ever  after  had  no  lands  or  tenements  in  his  bailiwick  whereof 
he  could  cause  to  be  levied  the  debt  and  damages  aforesaid,  or  auy 
part  thereof.    And  the  same  sheriff  farther  returns  a  certain  inqui- 

sition  taken  before  him  at ,  in  the  connty  of ,  on 

the  day  of ,  in  the year  of  the  reign  of 

the  lord  the  king  aforesaid,  which  said  inquisition  follows  in  theso 
words,  to  wit.  An  inquisition  indented,  taken,  (&c). 

yfhiif  ELISORS.    ''  If  the  plaintiffe  alledge  a  cause  of  challenge  against 

^be  dieriffe,  the  processe  shall  be  directed  to  the  coroners ;  if  any 
cause  against  any  of  the  coroners,  processe  shall  be  awarded  to 
the  rest ;  if  against  all  of  them,  then  the  court  shall  appoint  cer- 
tain e/tjors  or  edion,  {so  named  ah  eligendo,)  because  they  are 
named  by  the  court,  against  whose  r^turne  no  challenge  shall  be 
taken  to  the  array  because  they  were  appointed  by  the  court ;  but 
he  may  have  his  challenge  to  the  polles.^    Co.  Ut.  168,  a. 

As  it  appears  that  elmrs  are  named  by  the  court,  that  is,  b;  the 
master  K.  B.  or  prothonotary  C.  P. if  on  the  civil  side;  and  by 
the  master  of  the  crown  office  if  on  the  crown  side ;  a  special  ap- 

Jlication  must  of  course  be  m^de  for  that  purpose.    Holland  v. 
teron.   Bar.  465.     See  title  ATTiiCHMBNT   agahui  Skeriff, 
^.  B.  page  106. 

If  the  sheriff  be  interested,  the  writ  is  directed  to  the  eorooer ; 
he  benig  interested,  it  must  be  directed  to  elisors.     Grant  v. 
Bragge,  3  East,  141. 
'  A  special  suggestion  must  be  made  on  the  award  of  the  v^ifXf 

Sec  foRSfs  subjomed  to  title  V^nirb* 
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PRACnCAL  DIRECTIONS. 

In  ike  eaae  cited  Jwm  Bames,  tnte,  598,  it  appean  there  were  two 
mieg.  The  Jhnt  wai  tt^  ihew  etnue  whf  it  ehoM  wot  be  referred  to  the 
prathoHotary  to  consider  of  two  Jit  penone  to  be eUeore ;  mid  to  report: 
whieh  rule  being  nmde  abeohde  without  opposkkmf  mmd  the  prothomatmry 
hummg  named  them  aeeordinghf,  the  next  ruhwoi  to  ithew  eouee  whf  the^f 
should  not  be  appointed  dieort  bg  the  court;  which  nUewaeaimmado 
abeohde  without  oppoeUiam* 

XLY.    See  tide  Direction  of  Writs. 

A  writ  of  fori  facias  directed  in  die  first  instance  to  the  bailiff 
of  the  Isle  of  Ely  out  of  K.  B.  is  erroneous  and  voidi  and  the 
bailiff  ezecoting  the  same  is  guiltj  of  a  trespass  against  the  partj 
whose  ^oods  are  taken  in  execution.  The  Kshop  of  Elj  has  not 
a  palatinate  jurisdiction  within  the  isle,  though  exercising  jura 
regalia  [rights  of  rojaltyl  there.  Process  issued  out  of  the  courts 
at  Westminster  into  the  isle  roes  in  the  first  instance  to  the  riieriff 
of  Cambridgeshire,  who  thereupon  issues  his  mandate  to  the 
bailiff  of  the  franchise.  Grant  v.  Bragge»  3  East,  128.  And 
'  certiorari  lies  to  remove  a  cause  from  the  court  of  the  Isle  of  Elj« 
]  Tidd,  400,  where,  amonsst  other  cases  anterior  in  time,  WilKams 
V.  Thomas,  S2  G.  III.  K.  B.  is  cited  from  Doug.  751.  See  titk  . 
Conusance. 

In  C.  P.  the  writ,  when  directed  to  the  Court  of  Pleas  of  the 
Bishop  of  Ely,  is,  previously  to  sealing  it,  indorsed  ^  Isle  of  £ly.^ 
M.  E.  13  fV.  III.  C.  P.    And  see  3  East,  72B.  Id. 

ENGROSSMENT.    Engrossment  of  pleadings. 

^  It  seems  that  engrossments  must  be  fair  and  without  oblitera- 
tions of  printed  counts*  Hartop  o.  Juckea,  gent,  one,  &c.  1  M» 
if  S.  709*  And  copy  ejectment  served  cannot  be  written  on  both 
sides  of  the  paper.  See  title  Ejectment,  ante.  Yet  it  should 
seem,  that  since  the  repeal  of  the  statutes  imposing  stamps 
on  Icgjsl  proceedings,  no  objection  can  be  taken  to  engrossmeuts 
fairly  on  both  sides  the  paper. 

ENLARGED  RULE.    See  title  Rule. 

ENTERING  ISSUE.    See  title  Issue,  En/enngMsne. 

ENTERING  CAUSE  for  TRIAL.  No  cause  can  be  tri^d 
unless  the  same  be  duly  entered,  or  set  down  in  the  list  or  paper 
of  the  Chief  Justice,  which  contains  the  names  of  the  causes  to 
be  tried;  and  there  are  particular  days  aad  times  for  this  entry, 
both  as  to  town  and  as  to  country  causes.    The  rules  respecting 

.   4his  entry  of  the  cause  will  best  explain  the  practice. 

As  TO  Town  Causes,  K.B. 

By  R.  G.  H.  34  G.  III.  all  causes  to  be  uied  at  the  nttings  R.0.H.S46.III. 
aiier  term  shall  be  entered,  and  the  records  to  l>e  deliipeied  to  the 
marshal  at  the  times  following :  the  causes  in  Middlesex  the  first 
day  of  the  sitting  after  term  in  Middlesex,  and  the  causes  for 
London  two  days  before  the  adjournment  day  in  London. 

By  jR.  G.  U.  44  G.  III.  in  future  no  cause  shall  be  tried  by  of  ipeeW  Jory 
,    a  special  jury  in  Middlesex  or  London,  unless  the  rule  for  such  i^anset.  R.  O.  a. 
j^pecial  jury  be  served,  and  the  cause  marked  in  the  marshal's  ^^'^^^* 
.  book,  as  a  special  jury  cause,  on  or  before  the  day  preceding  the 
Adjournment  day  in  Middlesex  and  London  respectively.    Peahens 
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Rides  if  Orders,  K.B.  N.  B.  Thk  or  a  nmihr  rule  is  said  by 
Mr.  Jmpey  to  have  been  made  long  before^  yiz*  T.  3  G.  III. 
The  cause,  it  is  said,  must  be  entered  by  nine  id  the  evening. 
By  R,  G.  M.  4  Jnnif  if  the  defendant  in  an  action  in  London 
or  Middlesex,  and  to  be  tried  at  the  sittings  of  the  L.  C.  J.  shall 
enter  a  ne  recipiaiur,  and  by  reason  thereof  hinder  the  plaintiff 
tliat  he  cannot  proceed  at  that  sitting;  that  then  it  shall  be  lawful 
to  the  said  plaintiff  to  proceed  to  trial  in  the  said  cause,  at  the 
next  sitting  of  the  said  C.  J.  after  the  entering  of  the  said  tie  rt- 
cipiatur  upon  notice  given  during  the  said  first  sittings. 

By  R.  G.  M.  17  G.  II.  every  cause  to  be  tried  at  rtist  prius  in 
Jjondon  and  Middlesex,  be  tried  in  the  order  in  which  it  is  en- 
tered (beginning  with  remanets,)  unless  it  shall  be  made  out  to 
the  satisfaction  of  the  judge  of  nisi  prius  in  open  court,  that 
there  is  a  reasonable  cause  to  the  contrary,  who  thereupon  will 
make  such  order  for  the  trial  of  the  cause  so  to  be  put  off  as  to 
him  shall  seem  just, 
r^*"  **  bf^"  ^  "*  recipiatur  cannot  be  entered  until  after  proclamation  made 

tered?^^        ^"^^      ^J  order  of  the  lord  chief  justice   for  bringing  in   the  records. 

See  Practical  Dibectioms,  postn 

PRACTICAL  DIRECTIONS,  K.  B. 

A  slip  pf  papevi  <^  t^AicA  is  wriiUn  the  short  title  of  the  cause,  is  to 
he  delivered  to  the  marshal,  who  attends  at  the  chambers  of  the  datf 
justice  for  that  purpose,  and  in  the  order  in  which  thetf  arc  received  the 
marshal  sets  them  down  in  his  booh  accordinglu.  Pay  him  lis.  tki.  mid 
at  the  same  time  the  record,  duly  passed,  with  the  venire  and  distringas, 
is  left  toith  him. 

J^  the  cause  be  to  be  tried  at  the  sittings^  the  same  must  be  set  down 
two  days  exclusive  before  the  day  of  such  sitting. 

If  in  Middlesex,  the  case  must  be  entered  the  first  day  at  the  sitting 
rftCT  term. 

If  in  London,  it  must  be  entered  two  days  before  the  adjourmnent  day 
'         ta  London. 

In  the  entry  of  a  cause  for  the  a^&ummeut  day  in  London,  or  for  the 
sittings  after  term  in  MidUegex,  considerable  patience  and  soaie  addrets 
.  i0ere  accustomed  to  be  exerted  to  procure  that  entry  to  be  made  as  k^e  at 
possible,  in  order  to  give  the  latest  time  for  the  preparation  and  dehverg 
of  the  briefs  before  actual  trial;  a  step  which  is  too  often  deferred  to  the 
last  moment. 

The  marshal,  on  the  last  evening  that  causes  are  by  the  above  ruies  to  be 
entered  or  set  down  for  trial,  frequently  annaunees  his  detemrinatum  to 
receive  no  moreentriesp  and  this  proclamation,  as  it  may  be  caikd,  has 
the  effect  in  some  small  degree  oj  accelerating  the  entry. 

As  TO  CbuNTRT  Caused,  K.B* 

R.  O.  T.  10  St  By  R.  G.  T.  10  &  11  G.  II.  by  all  the  judges  of  England/  in 

liG.II.  eyery  cause  to  be  tried  before  them  in  theit  respective  circuits,  the 

writ  and  record  shall  be.  entered  together,  and  no  record  shall 
be  entered  without  the  writ. 
R.H.G.14G.IL  By  JR.  G.  T.   UG.  II.  by  all  the  judges  of  England,  that 

no  writ  and  record  of  nisi  prius  shall  be  received  at  the  assizes  ifl 
any  county  in  England^  unless  they  shall  be  delivered  to  be  En- 
tered with  the  marshal  before  the  first  sitting  of  the  court  aAer 
the  commission  day,  except  in  the  counties  of  York  and  NorfdUc^ 
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and  diere  the  write  mid  records  shall  be  deltirered  to  snd  entered 
^ith  the  marshal  before  the  first  sitting  of  the  court  on  the  second 
day  after  the  commission  day,  otherwise  they  shall  not  be  re- 
ceived; and  that  eveij  cause  shall  be  tried  in  the  order  in  which  it 
shall  be  so  entered  without  any  preference  or  delay^  unless  it  shall 
be  made  out  to  the  satisfaction  of  the  judge  in  open  court,  that  it 
IS  impracticable  or  inconvenient  so  to  do,  who  thereupon  may 
make  such  order  for  the  trial  of  the  cause  so  put  off,  as  to  him 
shall  seem  meet.  And  it  is  further  ordered,  that  a  list  of  the 
causes  when  so  entered  as  aforesaid,  shall  be  made  by  the  mar- 
shal, and  forthwith  fixed  up  in  some  public  place  in  the  nisiprius 
coUrt,  there  to  remain  during  the  whole  time  of  the  assizes* 

By  R.  G.  H.  S3  (32  Pea.  Ru.  is  Ord.)  G.  III.  no  writ  or  re-  R.o,H,330.III. 
cord  of  nisiprius  shall  be  received  at  the  assizes  in  and  for  the 
county  of  Norfolk,  or  city  of  Norwich,   unless  such  writ  and 
record  shall  be  delivered  to,  and  entered  widi  the  marshal  before 
the  first  sitting  of  the  court  on  the  day  after  the  commission  day* 

PRACTICAL  DIRECTIONS, 

As  TO    ENTBBING   CoUNTRT  CaUSES. 

The  applieatian  for  this  purpose  is  to  be  made  to  the  marAal  at  the 
lodgings  of  the  judge  on  the  circuit.    Pag  him  13s« 

As  TO  Town  Causes,  C.  P. 

If  the  cause  be  to  be  tried  at  London  or  Westminster  at  the 
sittings  in  term,  the  same  must  be  entered  two  days  inclusive  be- 
fore such  sitting. 

By  jR.  G.  32  G.  III.  all  records  of  nisi  prius  for  the  sittings  R.  0. 32  O.  III. 
after  term  in  London  and  Middlesex,  shall  be  passed  with  the 
clerk  of  the  treasury,  and  the  causes  entered  with  the  marshal  two 
days  at  least  before  the  acyoumment  day,  and  in  defeiult  thereof,, 
that  the  defendant  shall,  after  eight  of  the  clock  of  the  evening  of 
the  second  day  (preceding,  the  adjournment  day.  Imp,  C.  P.  406,) 
be  at  liberty  to  enter  a  ne  redpiatur. 

PRACTICAL  DIRECTIONS,  C.  P. 

The  rules  and  practical  directions,  K.  B.  will  be  applicable  in  this 
courts  ichether  in  toum  of  country  causes,  mutatis  mutandis.  Pag  on 
setting  down  cause,  13s,  9J.  The  different  practice  in  the  two  courts 
is  marked  above.  See  titles  Nb  kECiFiATUR ;  Nisi  Prius  ;  Re- 
cord; Trial. 

ENROLLING  DEEDS.    See  title  Ineollino  Deeds. 

ENTRY.     fVrii  of  entiy  to  avoid  the  Statute  of  Limitations^   See 
titlcr Limitations,  Statute  of  Limitations. 

ENTRY.    IVrit  of  Entry  sur  Abatement. 

The  right  to  bring  this  writ,  viz.  Writ  of  Entry  sur  Abatement, 
passes  to  the  assignees  of  a  bankrupt  by  the  usual  words  of  the 
deed  of  assignment.  Smith  and  Others,  assignees,  &c.  v.  Coffin 
and  Ux,  2  nen.  Bla.  444.  The  forms  of  pleading  in  this  writ 
are  rather  fully  set  out  in  this  report. 

ENTRY  OF  PROCEEDINGS  in  Error.    See  title  Error. 
ENTRY  OP  RECOGNIZANCE.  See  title  Bai^,  Proceedings, 

AOAIMST  Bail  on   RECOGNia^ANCE. 
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ENTRY  OF  SCIRE  FACIAS.    See  tide  Scibe  Facias. 

ERROR.    Writ  of  Error. 

I.  Of  error  genertllyi  before  bail. 
II.  Of  bail  in  error. 

III.  Of  proceedings  in  error  subsequent  to  bail.    AraendmeBt. 

Motion  to  ^uaah. 

IV.  Of  abatement  in  error. 

V*  Of  the  period  for  assignment  of  errors,  and  alleging  dimi- 
nution.    Certiorari.    Quar^  executionem  non,  in  error 
frona  C.  P.  to  K.  B. 
VI.  Of  assignment  of  errors  on  the  part  of  plaintiff  in  enor. 
The  like  on  the  part  of  the  defendant  in  error.    Plead- 
ing in  error. 
VII.  Of  the  issue  in  error.  Entrj  of  the  proceedings  on  the  roll, 
where  on  a  different  roll.    Of  the  trial  of  an  issue  in 
fact. 
Vill.  Of  the  judgment  in  error. 
IX.  Of  costs  in  error.    Of  interest. 
X.  Of  e^Lecution  in  error. 
XI.  Of  restitution  to  the  party. 

XII.  Practical  directions  m  error  from  K.  B.  to  Eichequer 
Chamber. 
XIII.  Practical  directions  in  error  from  K.  B.  and  Exchequer 

Chamber  to  House  of  Lords  in  Parliament. 
-  XIV.  Practical  directions  in  error  from  C*  P.  to  K.  B. 
XV.  Practical  directions  m  errori  coram  nobis  or  vobis.. 
XVI.  Forms  in  error. 

I.  Of  Erbor  genbrallti  bbforb  Baii- 

• 

Wbii.  A  writ  of  error  is  a  commission  in  the  form  ot  and  being,  sd 

original  writ  issuing  out  of  Chancery,  whereby  the  judges  of  the 
same,  or  of  a  superior  court,  are  authorized  to  esamine  the  re- 
^  cord  upon  which  a  judgment  was  given  in  the  same,  or  in  an  infe- 
rior court,  and  on  such  examination,  to  affirm  or  reverse  the  saiae 
according  to  law.  Spencer  v.  Woodward,  Yeh.  209*  Ca»  temp. 
Hardw.S46. 

wihere  it  lies  A  writ  of  error  lies  for  some  real  or  alleged  error  in  the  founds* 

t  geaeraUy.         |j^|,^  proceeding,  judgment,  or  execution  of  a  suit  in  a  court  of 

record.  2  Bac.  Aor.  448 ;  and  it  is  granted  exdebko  justiiia,  ex- 
cept in  treason  and  felony.  Id.  45S ;  but  thoush  the  obeervatioa 
be  foreign  to  this  compilation,  it  is  there  said  Uiat  a  writ  of  error 
snay.be  had  in  those  cases  by  leave  of  the  courts.  It  lies  upon 
matter  of  law  arising  upon  the  face  of  the  proceedings,  so  diat  ao 
evidence  is  necessary  to  support  it.    3  Comm.  407.* 

As  where  in  trespass  against  two  who  suffer  judgment  by  default, 
if  plaintiff  execute  writs  of  inquiry  asainst  them  separately,  and  lake 
several  damages  against  them,  ana  enter  up  final  judgment  for 
those  several  damages,  it  is  error.  Mitchell  v.  Milbank,  6  7*.  JZ« 
199*  So  in  action  on  a  penal  statute,  the  declaration  must  allege 
the  fact  to  be  done  contra  formam  statuti,  or  statutoru^n,^  Rs  the 
case  may  be.  Stating,  that  by  force  of  the  statute  an  action  ac- 
cruedi  &c«  19  not;  sufficient  where  the  penalty  is  given  by  ooe  eta* 
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tutOi  and  the  ri^ht  of  action  to  the  informer  is  given  by  another. 
Lee  V.  Clarke^  in  error,  2  Eastf  133.  Where  a  jury  having  found 
21  verdict  against  eight  of  ten  defendants  only^  and  in  favour  of  the 
other  two,  and  a  judgment  was  entered  accordingly,  held,  that  as 
the  action  was  founded  upon  a  breach  of  duty  imposed  by  the  cus- 
tom of  the  realm,  which  was  a  breach  of  the  law,  and  as  the  de- 
claration was  framed  on  a  misfeazance,  such  verdict  and  judgment 
were  not  erroneous,  audit  was  therefore  affirmed  in  the  Exchequer 
Chamber,  in  error.  Bretherton  and  Others  v.  Wood,  in  error, 
6  J.  B.  Moore,  141.  So  \vhere  on  bill  against  three,  on  the 
posteu  it  was  alleged,  that  **  the  jury  sav  that  two  only  did  un- 
dertake, &c.'' but  judgment  **  that  the  plaintiff  do  recover  against 
the  three,"  it  was  held  that  the  omission  of  the  one  name  m  the 
poitea  was  no  ground  of  error.  May  v.  Pige,  in  error,  1  Bing. 
315.    See  section  VI.,  post. 

But  it  does  lie  on  a  judgment  of  respondeat  ouster  on  a  plea  to  On  what  jndg- 
the  jurisdiction.  Hodgson  v.  Milles,  JB.  26  G.  III.  K.  B.  «  Bdd,  »«"*  error  lie* 
;i8I.  °*^^ 

Although  this  head  of  practice  may  easily  admit  of  being  very'  Obsenratioo. 
considerably  extended,  yet  when  it  is  considered  that  much  of 
the  law  of  error  has  become  obsolete,  or  of  rare  application,  a 
very  elaborate  statement  of  the  great  number  of  determinations 
that  have  taken  place  respecting  what  shall  be  deemed  error,  and 
what  shall  not,  will  not  be  expected  in  this  place.  Many  of  the 
determinations  to  be  found  in  the  books  may  at  first  sight  seem 
practical,  but  as  a  writ  of  error  is  now  roost  commonly,  and  yet 
.  most  strangely  permitted  to  be  brought  for  the  purpose  of  mere 
delay,  it  may  be  more  useful  to  limit  the  selection  of  the  cases  to 
points  of  present  and  immediate  practical  importance.* 


•  I  do  not  know  that  it  U  at  aU 
within  the  scope  of  a  mere  practical 
«ompUationf  that  matter  profesaedly  cri- 
tical sbonld  be  found  in  it.  But  al* 
tliovah  occasionally  I  have  interspersed 
obsenrations  which  for  everv  practical 

Snrpose  they  may  answer,  might  as  well 
ave  l>een  omitted,  yet  1  Imve  thoaghc 
it  not  inconsistent  with  the  respect  I 
"bear  a  profession  to  which  my  earliest 
and  my  latest,  and  now  long  attention, 
has  been  directed,  to  breathe  a  wish  now 
3Dd  then  for  its  advancement.  That 
practice  admits  of  amelioration,  is  in 
every  day's  experience.  The  oonsoU* 
dation  rale,  the  order  for  particnlan  of 
demand  and  set  off ;  the  modi6cation  of 
the  consent  role ;  the  limitation  of  one 
action  on  the  bail  bond,  and  other  in- 
ataooet  of  comparatively  vecy  modem 
inaoMitan,  shew  the  spirit  and  feeling 
.4>f  an  enlightened  court.  Bnt  the 
grmudUu  writ  of  error  yet  remains  a 
i>osittve  stigma  npon  the  practical  ad- 
ministration of  the  common  hiw.  Still 
•  it  may  reasonably  be  expected,  that 
upon  a  point  of  so  much  importance  to 
^e  pablicithe  pabtic,  aaticipattog  right 


must  do  right.  Official  emolument  deriv- 
ed from  actual  labour,  too  often  stands  in 
the  way  of  the  public  benefit :  but  where 
it  is  the  meed  of  service,  emolument 
cannot,  ought  not,  to  be  touched  with- 
out compensation.  Where  emolument 
is  derived  without  commensurate  ser- 
vice, compensation  is  altogether  idle ;  at 
all  events  justice  should  be  done.  The 
times  demand  some  legislative  inter- 
ference in  this  and  in  other  respects, 
so  far  as  practice  is  concerned*  The 
government  has  vrisely  consented  to 
forego  some  stamp  duties;  but  what 
were  these  in  point  of  personal  con- 
tribution, to  some  of  the  fees  of  office 
yet  blotting  practice?  Can  any  age, 
or  any  time  assuming  to  be  advanced  in 
just  knowledge,  the  result  of  enlightened 
principle,  longer  hesitate  to  inquire 
wherefore  suitors  should  yet  pay  for 
supposed  entries,  which  are  neither 
made  nor  intended  to  be  made? 

In  the  former  edition  of  this  com|>Ua- 
tion  were  subjoined  some  observations 
not  quite  in  unison  with  the  present ; 
but  a  more  extended  experience  has 
satisfied  mo  that  any  thing  there  said  in 
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But  if  it  be  apprehended  that  a  writ  of  error  will  be  brocq^t 
for  delay,  and  the  largeness  of  the  sun  recovered  be  of  so  much 
importance  as  to  render  the  loss  of  costs  of  little  comparative  con- 
seouence,  the  plaintiff  needs  not  wait  to  tax  them,  but  on  the 
juagment  being  signed  may  issue  execution  immediately  for  the 
amount  of  the  damages  and  costs  found  by  the  jury.  See  5  Eatt, 
436,  7.  4  TttunL  289. 

It  may  be  proper  to  nodce  in  limine,  that  by  stat.  10  &  1 1  fF.  III. 
c.  14«  no  judgment  in  any  real  or  personal  action  shall  be  reversed 
or  avoided  for  any  error  or  defect  therein,  unless  the  vriit  of  error 
be  brought  and  prosecuted  with  effect  within  twenty  years  after 
such  jud|;ment  signed  or  entered  of  record. 

The  Tights  of  infants,  femes-coverts,  persons  non  compot  meniis, 
in  prison  or  beyond  seas,  are,  as  usual,  saved  by  this  statute;  and 
in  Higgs  V.  Evans  the  court  would  not  quash  a  writ  of  error 
brought  twenty-nine  years  after  the  judgment,  because  it  would 
deprive  the  party  of  the  benefit  of  replying  the  exceptions  in  the 
statutes.    ^Str.  857. 

It  maybe  well  to  be  aware,  that  where  defendant,  pending  his 
motion  for  a  new  trial,  served  the  plaintiff  with  a  copy  of  an 
allowance  of  a  writ  of  error»  K.  B.  held  it  to  be  an  admission  of 
the  facts  of  the  case,  and  refused  to  grant  a  new  trial  Bennet  v. 
Hunt,  T.  15  G.III.  K.  B.  2  Tidd,  QIQ.  The  service  was  pro- 
bably  a  measure  of  precaution  should  the  motion  fail;  but  al- 
though in  such  a  case  the  suing  error  might  be  prudent,  the  ser- 
vice would,  before  the  event  of  the  motion  were  known,  be, 
according  to  the  above  case,  premature. 

Parties  may  restrain  themselves  from  bringing  error  either  by 
agreeing  to  release  error  as  in  the  case  of  a  cognovit,  or  warrant  of 
attorney,  or  where  they  have  agreed  under  a  consolidation  rule  not 
to  bring  any  writ  of  error :  and  this  rule  is  binding,  though  mani- 
fest error  be  on  the  record.  Camden  t;.  Edie,  iH.BL  21.  It 
may  be  brought  by  the  plaintiff  to  reverse  his  own  judgment  if 
erroneous,  or  given  for  a  less  sum  than  be  has  a  right  to  demand, 
in  order  to  enable  him  to  bring  another  action.  Johnson  v.  Jebb, 
S  Burr.  1772.  Feme-covert  and  the  husband,  in  judgment  against 
the  fene,  may  join  in  bringing  error*  1  RolL  Abr.  748,  pL  1. 8 ; 
and  where  others  are  joined  in  the  action  against  the  feme  covert, 
they  also  may  bring  error  witli  her  husband.  Id.  pi.  19-  And  it 
will  be  obvious  that  the  writ  must  be  brought  in  the  names  of  all 
the  parties  against  whom  the  jtadgnient  is  given,  that  it  may  agree 
with  the  reconl ;  and  notwithstanding  the  death  of  any^  one  of  the 
parties  he  must  still  be  named,  and  his  death  alleged  in  the  writ, 
though  the  writ  may  be  brought  by  the  survivors  alone.  £  Sound. 
101.  e.  ft.  101./.  n.  4lh  edit,  and  the  numerous  authorities  there 
cited.  See  also  Walker  v.  Stokoe,  iLd.  Raym.  71.  But  if  in 
trespass  against  two  or  more,  one  plead  to  issue,  and  there  is  a  ver- 
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diet  and  judgment  forhioii  and  a  judgment  by  default  and  after- 
wards final  judgment  againBtthe  others,  or  they  all  plead  to  issue, 
and  one  is  found  not  guilty,  and  there  is  a  verdict  and  judgment 
against  the  others,  they  may  bring  a  writ  of  error  without  the  de- 
fendant who  was  acquitted ;  for  they  cannot  say  that  it  was  to  his 
damage ;  and  the  suit  must  be  described  in  the  writ  according  to 
the  record.     2  Sound.  131.  /.  n. 

And  it  seems  that  if  the  writ  of  eiror  be  brought  in  one  descrip* 
tion  of  action  and  it  appear  by  the  transcript  to  be  another,  such 
writ  will  not  be  a  supersedeas,  e.  g.  where  the  writ  was  case,  and 
the  transcript  covenant.  Sampayo  p.  De  Payba,  5  Taunt.  82. 
.  In  this  case  the  defendant  in  error  had  taken  several  steps  in  error, 
bpfore  he  discovered  the  mistake,  and  then  sued  out  execution, 
treating  the  writ  of  error  as  a  nullity.  But  the  court  of  K.  B. 
amended  the  writ  of  error,  and  the  court  of  C*  P«  set  aside  the 
execution,  but  without  costs. 

Where  one  only  of  several  defendants  brings  a  writ  of  error, 
he  must  do  it  in  die  names  of  all ;  and  if  any  one  or  more  of  them 
refuse  to  appear  and  assign  errors,  they  must  be  summoned  and 
severed,  and  then  the  writ  of  error  may  be  proceeded  in  by  the 
rest  only,  and  the  court  will  give  them  time  to  assign  errors,  till 
there  can  be  a  summons  and  severance  of  the  others.  <  Sound. 
101./.  «• 

With  respect  to  defendants  in  error,  or  those  against  whom  of  defendaatt 
error  is  brought,  it  has  been  holden  that  where  one  only  of  two  in  error, 
defendants  in  error  appeared  and  sued  out  a  scire  facias  quare 
executionem  non,  and  the  plaintiff  in  error  thereupon  assigned 
errors,  it  was  a  waiver  of  the  objection  that  the  other  should  have 
Joined,  and  the  court  was  not  to  presume  that  he  was  alive.  Knox 
T.  Costello,  3  Burr.  1789*  And  principal  cannot  bring  error  on 
judgment  against  bail,  nor  can  bail  on  judgment  against  principal. 
2  Tidd,  1 174,  and  the  cases  there  cited. 

Although  a  writ  of  error  lies  from  the  Court  of  Exchequer  in  Fromwbatconrtt 
Scotland,  to  the  House  of  Lords  in  England,  and  in  like  manner  ^  ^^^  c«aru 
«ince  the  late  Union,  from  the  superior  court  in  Ireland  to  the  ^"^"^ 
House  of  Lords  here,  yet  further  observations  relative  to  error 
brought  upon  judgments  given  in  such  .courts  may  be  spared  in  this 
place:  this  compilation  relating  to  proceedings  in  error  on  judg- 
ment given  in  the  Kin^s  Bench  and  Common  Pleas  and  other 
courts  here. 

A  writ  of  error  lies  firom  the  inferior  courts  of  records  in 
England  into  the  King's  Bench,  and  not  into  the  Common 
Pleas.  It  likewise  may  be  brought  on  a  judgment  given  in  the 
Common  Pleas  at  Westminster  in  >the  King's  Bench,  and  then 
from  the  King's  Bench  the  cause  is  removeable  to  the 
House  of  Lords.  From  proceedings  on  the  law  side  of  the 
Exchequer,  a  writ  of  error  lies  into  the  Court  of  Exchequer 
Chamber,  before  the  Lord  Chancellor,  Lord  Treasurer,  and  the 
judges  of  the  courts  of  King's  Bench  and  Common  Pleas ;  and 
from  thence  it  lies  to  the  House  of  Peers.  From  proceedings  in 
the  King's  Bench  in  debt,  detinue,  covenant,  accountfbise,  eject- 
ment or  trespass,  originally  begun  therein  by  bill  (except  where  the 
king  is  a  party)  it  lies  to  the  Exchequer  Chamber  before  the  justices 
of  the  Common  Pleas  and  Barons  of  the  Exchequer,  and  from 
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tlieiioe  alio  to  die  House  of  Lonb.  B«t  when  the  pioeeefiiigf  ia 
die  Kiog^s  Bench  do  not  first  commence  dieiein  bj  bQl,  bat  by 
original  writ  sued  out  of  Chaoceiy,  this  takes  the  case  out  of  the 
general  rule  Idd  down  bj  the  statute,  so  that  the  writ  of  error  then 
Ues  without  any  mtermemate  stage  of  appeal,  direcdj  to  the  House 
of  Lords ;  the  dernier  resort  for  the  decision  of  every  civil  action. 
Each  court  of  appeal  may,  upon  hearing  the  matter  of  law  in 
which  the  error  u  assigned,  reverse  or  affirm  the  judgment  of  the 
inferior  court ;  but  none  of  them  are  finali  save  only  the  House  of 
Peers^  to  whose  judicial  decisions  all  other  tribunals  must  there- 
fore submit  and  conform  their  own.  SComm.  410.*  411.*  and 
the  numerous  authorities  there  cited. 

It  may  be  useful  to  mention  in  this  place,  although  omitted  by 
the  learned  commentator,  that  a  writ  of  error  lies  in  E.  B.  upon 
a  judgment  in  a  county  palatine.  1  RoU.Abr.  745 ;  and  by  statutes 
34  &  35  H.  VIII.  c.  26.  $.  1  IS.  iW.ifM.  c.  27.  s.  4.  error  lies 
in  K.  B.  on  judgments  given  in  the  great  sessions  in  Wales.  But 
it  also  appears  that,  upon  a  judgment  given  in  the  hustings  in 
London,  a  writ  of  error  lies  at  St.  Martinis  before  certain  com- 
missioners appointed  under  the  great  seal,  and  from  thence  imme- 
diately into  the  House  of  Lords.  iRoll.  Abr.  745,  pi.  19-  2  Bac, 
484;  but  if  the  judgment  be  on  the  equity  side  of  die  mayor's 
court,  the  appeal  lies  immediatelv  to  the  House  of  Lords.  Emer- 
son on  the  City  Courts,  86.  Also  that  if  an  erroneous  judgment 
be  given  in  the  Cinque  Ports,  a  writ  of  error  does  not  lie  into  the 
K.B.  but  it  shall  be  redressed  before  the  Constable  at  Dover  at 
the  court  at  Shepway.  4  Imt.  224.  Upon  a  judgment  ^ven  in  the 
court  of  Stannanes  in  the  duchy  of  Cornwall  for  any  matter  touch- 
ing the  Stannaries,  no  writ  of  error  lies  to  K.  B.  but  it  may  be  ob- 
served, that  the  course  is,  to  appeal  to  the  warden  of  the  Stan- 
naries, and  fit>m  him  to  the  prince ;  and  when  there  is  no  prince, 
to  the  king's  counsel.  1  Roll.  Jbr.  745,  pi.  8.  And  per  HoU,  C  J. 
in  courts  newly  constituted,  and  which  are  empowered  to  proceed 
in  a  method  different  from  the  course  of  common  law,  their  judg- 
ment is  not  subject  to  a  writ  of  error ;  but  yet  B.  R.  may  examine 
them  by  certiorari  or  mandamui.  Groenvelt  v.  Burwell,  3  Salk. 
148. 

And  in  an  action  of  debt  in  the  Palace  Court,  the  defendant 
having  suffered  judgment  to  go  by  default,  that  court  refused  to 
allow  the  plaintiff  to  sign  final  judgment,  as  by  law  it  was  con- 
tended he  might  do,  but  K.  B.  refused  a  mandamus  to  compel 
die  inferior  court  to  allow  final  judgment  to  be  signed,  leaving  the 
plaintiff  to  his  remedy  by  writ  of  error,  when  he  had  taken  the 
necessary  steps  for  that  purpose.     Rex  v.  Marquis  of  Conyngham, 

iD.4riZ.52g. 

There  seems  to  be  a  material  dbtinction  between  an  error  or 
supposed  error  in  gi^ng  judgment,  and  an  error  in  fact.  Error 
does  not  lie  for  fact  either  in  the  Exchequer  Chamber,  or  in  the 
House  of  Lords.  Hopkins  v.  Weigglesworth,  1  Fentr.  207.  Roe 
Where  writ  of       ^^  More,  Com*  Jiep.  597-    A  writ  of  error  may  be  brousht  in  the 

same  cooat  for  au  error  in  fact,  but  not  in  the^  Exchequer  Cham- 
her.  ]  Roll.  Abr.  755.  Binns  v.  Pratt,  1  Chit.  R.  369.  or  House 
of  Lords.  Knole's  Case,  S  Salk.  145.    Hie  writ  of  error  in  K.  B. 
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Alls  brottf^ty  18  properly  called  error  coram  nobis  Xnot  coram 
^Dobis.  See  the  writ.}  But  in  the  writ  of  error  brought  in  K.  B.  to  Wbere,  cMwm 
fcverse  a  judgment  in  C.  P.  it  is  properly  call^  a  writ  of  error  ^'*^' 
coram  vobis ;  but  if  the  error  be  in  the  judgment,  and  not  in  the 
process,  the  writ  of  error  must  be  brought  in  another  coort.  1  RolL 
Abr.  746,  pL  1.  £  Bac.  Abr.  £15 ;  and  a  writ  of  error  coram  nobis 
can  be  brought  after  abatement  of  error  brought  in  K.  B.  whether 
by  judgment  of  the  court,  by  plea,  death,  or  otherwise,  ib,  753. 
(Qtitfre),  pU  1.  and  if  it  be  quashed  for  any  other  fault  than  va- 
riance. Uooper  V.  Ginger,  2  Ld.  Raym.  1403.  After  affirmance 
in  K.  B.  error  coram  nobis  does  not  lie.  Burleigh  v,  Harris, 
2  Sir.  975.  contra  Winchurch  v.  Belwood,  1  Salk.  337 ;  but  this 
casfe  was  denied  to  be  law,  in  that  of  Burleigh  o.  Harris,  £  Sir. 
975.  So  after  affirmance  in  the  Exchequer  Chamber^  error  coram  - 
nobis  does  not  lie  in.K.  B.  Lambell  v.  Pretty-John,  1  Str.  690 ; 
nor  where  error  upon  a  judgment  in  K.  B.  is  brought  in  the  Ex- 
chequer Chamber.  iRoU.Abr.  735,  pi.  16;  and  when  brought, 
if  judgment  be  given  for  the  plaintiff  on  one  count  in  a  declaration, 
and  a  distinct  jud^ent  for  defendant  on  another;  and  the  de- 
fendant bring  a  wnt  of  error  to  reverse  the  judgment  on  the  first 
count,  the  cou^t  of  error  cannot  examine  the  legality  of  the  judg- 
ment on  the  second  count;  no  error  be^  assigned  on  that  part 
of  the  record.    Campbell  v.  French,  6  2;  jR.  £00. 

It  is  said,  £  Cron^.  394,  that  the  statutes  requiring  bail  do  not 
extend  to  this  writ.  ' 

Where  the  proceeding  is  in  K.  B.  by  bill,  and  judgment  shall  or  emr  fWwi 
have  been  given  therein,  the  court  of  Exchequer  Chamber  is  en-  K.  B.  by  hdL 
abled  to  exercise  a  jurisdiction  in  respect  of  a  writ  of  error  brought 
<m  such  judgment,  in  consequence  of  the  statute  £7  EUz. ;  for  g^^  ^  ^^^^  ^  ^ 
before  tmit  statute,  error  on  a  judgment  in  K.  B.  whether  pro- 
ceedings were  by  bUl  or  by  original,  only  lay  in  parliament,  as  is 
still  the  case  where  proceedings  shall  have  been  conmienced  by 
origmal.  Bye.  18.  of  the  above  statute  where  any  judgment  shall 
be  given  in  K.  B.  in  any  suit  or  action  of  debt,  detmue,  covenant, 
account,  action  upon  the  case,  gectione  JimuCf  or  trespass,  first 
commenced,  or  to  be  first  commenced  there,  (other  than  such 
only  where  the  queen's  majesty  shall  be  party)  the  party,  plaintiff, 
or  defendant  against  whom  any  such  juc^;ment  shall  be  given,  may 
at  his  election  sue  forth  out  of  the  Court  of  Chancery  a  special  writ* 
of  error,  to  be  devised  in  the  said  Court  of  Chancery  directed  to 
the  Chief  Justice  of  the  said  court  of  the  King's  Bench  for  the 
time  being,  commanding  him  to  cause  the  said  record,  and  all 
things  concerning  the  said  judgment,  to  be  brought  before  tlie 
justices  of  the  Common  Bench  and  the  barons  of  the  Exchequer 
into  the  Exchequer  Chamber,  there  to  be  examined  by  the  said 
justices  of  the  Common  Bench  and  barons  aforesaid;  which  said 
justices  of  the  Common  Bench  and  such  barons  of  the  Exchequer 
as  are  of  the  coif,  or  six  of  them  at  the  least,  shall  thereupon  have 
lull  power  and  authority  to  examine  all  such  errors  as  slisll  be  as- 
signed or  found  in  or  upon  any  such  judgment,  and  thereupon  to 
reverse  or  affirm  the  said  judgment  as  the  law  shall  require,  other 
than  for  errors  to  be  assigned  or  found  for  or  concerning  the  juris-^ 
diction  of  the  said  court  of  King^s  Bench,  or  for  any  want  of  form 
in  any  writ,  return,  plaint,  bill,  decfairation,  or  other  pleading  pro- 
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,  ^mBe^  or  pgoeccding  wliatioefer;  md  tint  wha  dhat  the 
aud  jvdgneBt  ahtU  be  aAined  or  revened,  the  mid  record  and  all 
dnogs  concefning  the  aune  ahall  be  removed  nod  hrooght  back  into 
the  aaid  court  of  the  King^a  Bench,  that  inch  fvrtfier  proceeding 
nay  be  had  thereupon,  as  weO  for  ezecntion  as  otherwise,  as  shall 
appertaia. 

Bjr  f  •  3.  soch  leveisal  or  afBrmation  of  any  soch  former  judg- 
ment shall  not  be  so  final,  but  that  the  party  who  findeth  biai 
grieved  therewith,  ahall  and  may  sue  in  die  high  court  of  parlis- 
ment  for  the  further  and  due  examination  of  the  said  judgment,  in 
such  sort  as  is  now  used  upon  erroneous  judgment  in  the  said  comt 
of  Kiag's  Bench. 

Actions  of  debt,  detinue,  covenant,  accotmt,  action  upon  the 
case,  ejectment,  and  trespass  are  only  mentioned  in  the  statute. 

In  repleian,  2  Roll.  Kep.  140.  $candahtm  magnatum:  Cro. 
Car.  142.  Ashby  v.  White,  2  Ld.  Raym.  954.  rescous ;  Vanghan 
9.  Williams,  Cro.  Jac.  17 !•  ravishment  of  ward;  Bamefield  r. 
Hutchins,  2  Roll.  Rep.  134.  and  judgment  in  actre  fadas  upon  a 
recognizance  of  bail.  Vaughan  v.  Justice  Williams  on  judgmeiiti 
given  therein  in  K.  B.  Cro.  Jae.  171.  error  can  only  be  brought  in 
parliament*  It  b  dear  that  error  upon  a  judgment  in  B.  R.  in 
icire  facias,  upon  a  recognizance  of  bail,  cannot  be  brought  hi  the 
Exchequer  Chamber.  I  Ld.  Raym.  98.  See  also  ib.  39S.  See 
28aund.l0l.4i. 

If  a  judgment  be  affirmed  in  K.  B.  on  error,  a  writ  of  error  lies 
from  thence  to  the  House  of  Lords,  and  not  to  the  Exchequer 
Chamber.    Harvey  v.  Williams,' 2  Buk.  l62. 

And  it  has  also  been  bolden,  that  if  a  scire  facias  he  brought 
t6  reverse  a  judgment  against  the  party  or  bis  executors,  a  writ  of 
error  will  lie  in  me  Exchequer  Chamber,  tarn  in  reddiiume  ju£m 
yuam  in  adjudicatione  executionis  [as  well  in  the  rendering  the 
judgment  as  in  the  awarding  of  execution].  Hartop  v.  Holt, 
I  Ijd.  Raym.  96.  but  not  upon  an  award  of  execution  only.  IM* 
Crow  9.  Maddock,  And.  287.  even  though  the  judgment  has  beeo 
affirmed  m  the  Exchequer  Chamber,  and  execution  is  afterwards 
awarded  in  K.  B.  ibid.  97«  And  notwithstanding  former  dotfbts^ 
it  has  been  determined  that  a  writ  of  error  lies  in  die  Eschetfaer 
Chamber  upon  a  judgment  in  an  action  of  debt  qui  tarn.  liojd 
V.  Skutt,  Dougl.  350.  Uoyd  v.  Skutt,  T.  £3  6.  III.  K.B. 
^Tidd,  1186. 

But  no  writ  of  error  can  be  brought  upon  an  interlocutoiy  judg- 
ment.   Samuel  t^.Judin,  6£as/,  333. 

A  court  of  error  cannot  award  a  f7em'f«  de  novo  where  the  pro- 
ceedings originate  in  an  inferior  court.  Bishop  v.  Kaye,  SB.i^^* 
610. 

The  teste  of  a  writ  of  error  need  not  be  on  a  seal  day.  H2I  r. 
Tebb,  1  N.  R.  298.  Notwithstanding  former  decisions,  a  writ  of 
error  tested  before  the  judgment  is  good,  provided  the  judgment  be 
given  before  the  return  of  the  writ ;  and  as  Ae  judgment  rehta 
to  the  first  day  of  the  term,  a  writ  of  error,  retumid)le  after  ibs^ 
day,  wilt  remove  the  record  whenever  &e  judgment  is  entered. 
Prydyard  v.  Thomas,  1  Fentr,  96.  Baker  v.  Bulstrode,  tt.  «55. 
and  the  cases  cited  in  the  ma]|;in.    See  also  Morfoot  v.  ChiterS| 
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1  Str.  632.  and  Jaques  v.  Nixon,  1  T.  R.  279.  Still,  however, 
a  writ  of  error  will  not  remove  a  judgment  given  after  the  term  in 
which  the  writ  of  error  is  returnable ;  but  a  writ  of  error  so  re- 
turnable before  the  judgment  ma^  be  quashed,  unless  the  plaintiff 
has  delayed  signing  judgment  until  after  the  return  of  the  writ  on 
purpose  to  defeat  it.  2  Sawid.  101.  d.  e.  7i.  4th  edition,  and  the 
authorities  there  cited.  And  see  Hill  i;.  Tebb,  1  N.  R.  298, 
wherein  it  was  ruled,  that  a  writ  of  error  may  be  made  returnable 
before  the  day  on  which  the  judgment  is  actually  signed,  if  the 
writ  of  error  and  judgment  are  of  the  same  term.  If  the  pro- 
ceedings are  by  original,  the  writ  is  returnable  wheresoever,  &c. 
If  in  the  Exchequer  Chamber,  on  a  day  certain ;  and  in  parliament 
the  writ  is  returnable  before  the  king  in  his  present  parliament, 
immediately. 

Having  attempted  to  ascertain  the. foregoing  points,  the  prac-  Observations  as 
titioner  may  be  better  enabled  to  distinguish  how  far  some  or  to  the  foregoing 
more  of  them  may  be  applicable  to  the  particular  case  in  which  P^"'^* 
it  may  be  expedient  to  bring  error ;  and  he  may  next  advert  to 
the  practical  cases  which  have  been  determined,  as  to  the  order 
of  proceeding  to  be  adopted  by  the  respective  parties  in  error, 
from   the  actual    issuing  of  the  writ  to  the  conclusion  of  the 
pffoceedings,  beginning  with  those  which  more  immediately  con- 
cern the  party  bringing  error ;  which  party  is  called  the  plaintiff 
in  error. 

Although  generally  brought  by  the  attorney  for  the  party  who  To  bring  error, 
conducted  the  original  suit,  it  has  been  decided,  that  a  writ  of  "P*'™*^  JJf,^  ^ 
error  is  to  be  considered  as  a  new  action;  and  therefore  the  defend-  ^  juice's  order, 
ant  in  the  original  action  may,  for  the  purpose  of  bringing  error, 
change  his  attorney  without  obtaining  a  judge's  order.     Batch- 
elor  V.  Ellis,  7T.i2.d37;  and  by  analogy,    this  decision,    it  is 
presumed,  may  extend  to  the  plaintiff  in  the  original  action,  bring- 
ing error. 

The  relation  which  the  teste  and  return  of  the  writ  of  error  Where  a  Mfwr- 
bear  to  the  final  judgment  in  the  cause,   will  have  been  seen  ^^<^  <"^  °o^* 
above ;  and  J2.  G.  E,  S6  Car,  II.  orders  that  all  writs  of  error  re- 
turnable  before   the  justices  of  the   Common   Bench  and  the 
barons  of  the  Exchequer  Chamber  shall,  tmlhoui  delay,  be  deli- 
vered to  the  clerk  of  the  errors  for  the   time  being,   and   that 
no  person  shall  be    bound  to  forbear  suing  out   execution  on 
pretence    of    any  such    writ    of   error,    before    the  writ  shall 
be  delivered  to  the  clerk  of  the  errors.     In  the  case  of  Jaques  r. 
. .  Nixoo,  1  T.  R.  280,  cited  above,  it  was  ruled,  that  if  the  writ  be 
sued  out  and  allowed  before  final   judgment,  and  the  plaintiff 
'     will  not  sign  the  same  till  a  subsequent  term  after  the  return  of  the 
writ,  in  order  to  avoid  the  effect  of  it,  and  then  sue  out  execution, 
the  court  will  set  it  aside.    Howston  v.  Howston,  1\  25  G.  111. 
K.B.    2Tidd,  1186.     So  where  several  years  had  elapsed  after 
judgment  obtained,  and  the  plaintiff  brought  an  action  thereon,  and 
after  it  had  been  signed  in  the  latter  action,  the  defendant  sued  out 
a  writ  of  error  upon  the  former  judgment,  it  was  held  that  the 
plaintiff  might  notwithstanding  take  out  execution  on  the  second 
judgment.    Bishop  v.  Best,  3  B.Sf  A.  275, 
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Where  a  tvptfr-  But  if  a  writ  of  error  is  sued  out  before  final  judgment^  and  die 

j^d^ofornot,  coo-      allowance  not  served  until  after  Ae  writ  of  error  is  spent,  the 
^^'^"^  *  plaintiff  may  afterwards  regularlj  sign  final  judgment.    Steveas 

V.  Ingram,  3  Taunt.  384.  And  it  has  since  been  ruled,  that  a 
writ  of  error  may  operate  as  a  stay  of  proceedings,  though 
sued  out  before  interlocutory  judgment.  Emanuel  r.  MarbDi 
2jSf.*S.S34. 

A  writ  of  error  sued  out  after  final  judgment,  and  before  execu- 
tion executed,  is  a  supersedeas  from  the  time  of  its  allowance. 

Hague,  gent,  one,  8ic.  v. ,  £.  45  G.  III.  K.  B.  9,  Tidd,  1187. 

And  see  9.  Saund.  101.  h,  fi.  and  the  authorities  there  cited.  So 
from  the  moment  of  the  allowance,  the  allowance  itself  is  a 
supersedeas,  without  any  communication  with  the  plaintiff.  In  this 
case  the  judgment  was  signed  the  8th  July ;  and  on  the  same 
day  zfi.  fa.  was  sent  into  Sussex ;  in  which  connty  it  was  executed 
the  lOth,  without  notice  of  aUowance  of  the  writ  of  error  ob- 
tained on  the  9th.    Hawkins  v.  Jones,  5  Taunt.  204. 

And  it  seems  that  a  fraction  of  a  day  will  be  taken  into  coo- 
sideration  as  to  whether  if  the  allowance  operate  as  supersedeas  ot 
not.  For  where  the  allowance  was  obtained  at  twenty-aght  mi- 
nutes after  eleven  o'clock^  and  execution  issued  twenty  minutes 
after  one,  and  notice  of  allowance  given,  held  that  writ  of  error 
operated  as  supersedeas.    v.  Buder,  1  Chit.  R.  241. 

And  in  an  action  against  a  sheriff  for  not  returning  nidla  b<mi  to 
bJi.  fa.  which  had  been  lodged  with  him,  at  seven  'o*clock  in  the 
evenmg,  to  be  levied,  and  no  writ  of  error  had  been  allowed  at 
half-past  six  on  the  evening  of  that  day,  but  it  appeared  that  die 
allowance  was  made  within  the  day:  Held,  first,  that  such  al- 
lowance operated  as  a  supersedeas,  as  it  might  be  made  at  any 
time  before  the  day  expired ;  secondly,  that  the  sheriff  should  not 
have  returned  ntf/Za  bofid,  but  that  a  writ  of  error  had  been  allowed, 
and  the  court  finally  decided  that  the  plaintiff  was  entitled  torecofer 
nominal  damages.  Cleghorn  v.  Des  Anges,  3  J.  B.  Moore,  83. 
Gravall  v.  Stimpson,  1  B.S^P.  478,  and  the  cases  there  dted. 

But  although  writ  of  error  be  a  supersedeas  from  the  time  of  its 
being  allowed,  yet  where  notice  was  wilfully  withheld,  the  esecu- 
tion  was  set  aside  without  costs,  and  on  terms  that  no  action 
should  be  brought.    Braithwaite  o.  Brown,  1  Chit.  R.  238. 

A  writ  of  error  is  no  supersedeas  of  execution,  unless  bail  in 
error  be  put  in  and  notice  thereof  given  withm  the  time  limited  by 
'     the  rules  of  the  court.    Attenbury  v.  Smith,  2  D.  ^  A.  85. 

Nor  unless  the  defendant  perfect  his  bail  in  time*  Smith  r. 
Howard,  Id. 

The  allowance  is  a  supersedeas  of  all  proceeding  in  the  or^ml 
•  cause  ;  for  the  plaintiff  cannot  take  out  a  capias  ad  satisfaciendum^ 
and  have  it  returned  fiois  est  inventus  in  order  to  proceed  against 
the  bail.  Sweetapple  v.  Goodfellow,  2  Str.  867-  JDudley  t- 
Stokes,  2  Bla.  Rep.  1 183 ;  nor  can  he  call  for  sudi  return  if 
allowed,  after  capias  ad  satisfaciendum  sued  out.  Smith  v. 
Nicholson,  2  Str.  1 1 86 ;  even  though  it  should  have  lain  in  die 
sheriff's  office  the  four  days  before  the  allowance.  Perry  v,  Camp- 
bell, 3  T.  R.  390.    So  likewise,  if  the  original  plaintiff,  after  such 
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allowance,  bring  an  action  on  the  judgment  and  recover,  it  will  be  wbere  a  tuper* 
obvious  he  cannot  sue  out  execution  on  the  second  judgment  till  gedeas  or  noi^  con- 
the  writ  of  error  be  determined.    Taswell  v*  Stone,  4  Burr.  £454«  ^^^^' 
Benwell  v.  Black,  S  T.  R.  643.     See  the  case  of  Bishop  tr.  Best, 
SB.i^J.  275,  cited  aniey  page  60g. 

But  though  it  may  seem  anomalous,  yet  in  strict  conformity 
with  the  different  rules  of  court  respecting  prisoners,  it  appears 
that  a  prisoner  after  judgment  against  him  may,  notwithstanding 
the  allowance  of  a  writ  of  error,  be  charged  in  execution.  Fisher 
V,  Macnamara,  1 JB.  ^  P.  29^.  And  where  an  action  is  brought 
on  a  judgment  recovered  in  K.  B.  and  after  judgment  the  defendant 
brings  a  writ  of  error,  and  obtains  a  rule  to  stay  proceedings  in 
the  mean  time,  and  the  plaintiff  die  before  judgment  affirmed,  the 
court  will  not  permit  judgment  to  be  entered,  nunc  pro  tunc. 
Bates  v.  Lockwood,  1  T.  R,  637.  But  if  the  action  be  brought 
on  a  judgment  recovered  in  C.  P.  the  court  will  not  stay  proceed- 
ings pending  a  writ  of  error,  without  the  defendants  giving  judg- 
ment in  the«econd  action.  Ibid.  And  by  the  case  of  Meagher  v. 
Yandyck,  2  B.  4"  P«  370,  it  was  determined  that  a  writ  of  error 
operates  as  a  supersedeas  from  the  time  of  the  allowance,  though  it 
be  not  served  till  after  execution.  So,  though  the  writ  of  error  be 
not  returned.  Sampson  v.  Brown,  2  East,  439-  And  the  allow- 
ance may  be  served  before  the  plaintiff  is  entitled  to  sign  final 
judgment.     Payne  c.  Whaley,  2  B.  &  P.  137. 

The  allowance  of  the  writ  of  error  will  not  be  deemed  a  super' 
sedeas  where  it  shall  manifestly  be  brought  against  good  faith. 
Gates  V.  West,  2  T.  JR.  183.      Per  Cur.  E.  44  G.  III.  K.  B. 

aTidd,nss. 

The  defendant  executed  a  warrant  of  attorney  to  enter  up  judg-  Where  set  aside 
inent,  with  the  usual  release  of  errors  and  defeazance,  and  signed  ^'  °^^ 
an  undertaking  written  beneath  the  defeazance,  that  no  writ  of 
error  should  be  brought.  The  plaintiff  revived  the  judgment  "by 
scire  facias,  to  which  the  defendant  pleaded,  and  the  plaintiff  had 
judgment;  whereupon  the  defendant  brought  a  writ  of  error,  which 
the  court  of  C.  P.  on  motion  set  aside  ;  the  defendant  having  con- 
tended, first,  that  this  was  a  release  of  error,  and  ought  to  have 
been  pleaded;  and  secondly,  that  it  did  not  apply  to  the  judgment 
on  the  scire  facias.     Badely  v.  Shafto,  8  Taufit.434. 

Nor  can  it  be  prosecuted  by  executors,  where  the  testator's  at- 
torney had  agreed  not  to  bring  error.  Executors  of  Wright  r.  Nutt, 
1  T.  R.  388.  See  Evans  v.  Gilbert,  4  T.  R.  436,  and  several 
other  cases,  title  Bail.  Surrender  where  error  broughty  page 
^7i  ante,  and  particularly  as  implying  some  diversity  from  former 
.  decisions :  -Rawlins  ty.  Perry,  1  N.  R.  307}  there  also  cited.  And 
notwithstanding  Box  v.  Bennett^  1  Hen.  Bla.  432,  Entwistle  v. 
Shepherd,  2  T.  R.  78,  and  Kempland  v.  Macauley,  4  T.  12. 436, 
the  court  in  a  subsequent  case  stayed  proceedings  pending  a  writ 
of  error  on  a  judgment  of  nonsuit,  there  appearing  no  declaration 
of  the  party,  that  the  writ  of  error  was  brought  for  delay.  Levett 
V.  Perry,  5  T.  R.  669.  So  the  court  would  not  permit  execution 
to  be  taken  out  pending  a  writ  of  error  in  parliament,  on  the  ground 
that  the  writ  of  error  is  brought  for  delay,  merely  because  the  de- 
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7r^'Zl  "*  "^''^      fendant  suffered  the  judgment  to  be  affirmed  in  the  Eichcquer 

Chamber,  without  any  objection.  Harrison  v.  Grote,  6  T.  R» 
400.  And  the  court  stayed  the  proceedings  in  an  action  on  the 
judgment,  notwithstanding  the  plaintiff  swore  that  the  writ  of 
error  was  brought  for  delay,  and  that  he  offered  to  the  defendant's 
attorney  to  waive  the  judgment,  if  he  would  point  out  any  error, 
which  was  refused.  Christie  v.  Richardson,  3  T.  JS.  76.  But  the 
court  refused  to  set  aside  an  execution  issued  pending  a  writ  of 
error,  where,  after  judgment,  the  party's  attorney  proposed  to 
give  a  cognovit  for  the  debt  and  costs  payable  at  a  futture  time,  and 
offered  to  sign  it,  observing  that  it  would  save  expence  to  the 
parties,  as  he  should  otherwise  be  under  the  necessity  of  bringing 
a  writ  of  error  to  obtain  the  time  he  had  requested  in  the  cog- 
novit,  for  that  he  must  obtain  time.  Spooner  and  Others  v.  Gar- 
land,' 9,  M.  S^  S.  474 ;  and  see  also  Hawkins  v.  Snuggs,  id.  476, 
where  the  rule  laid  down  appears  to  be,  that  if  the  party  has  de- 
clared he  will  bring  a  writ  of  error  for  delay,  and  afterw*ards  sue 
out  one,  it  shall  be  incumbent  on  him  to  shew  a  reasonable  ground 
of  error  to  the  court,  or  at  least  that  there  is  some  colour  for  bis 
writ  of  error.  And  see  Mee  o.  Hopkins,  ^  D.Sf  R,  208;  also 
2  Tidd,  11 88.  Where,  however,  it  did  not  appear  but  that  the 
declaration  of  the  defendant  that  he  would  sue  out  a  writ  of  error, 
and  delay  plaintiff,  was  made  before  any  action  pending,  leave  was 
refused.  Baskett  v.  Barnard  and  Another,  4M,SfS.  331.  And 
aee  Redford  v.  Garrod,  1  J.  B.  Moore,  253.  7  Tatutt.  o37.  And 
in  this  case  it  was  held,  that  die  affidavit  to  ground  the  rule  might  be 
made  before  the  judgment  signed.  Id.  t6.  So  where  the  def<»idant's 
attorney,  upon  the  taxation  of  costs,  stated  that  there  was  error 
upon  the  record,  viz.  a  variance  between  the  affidavit  to  bold  to 
bail,  and  the  declaration.  He  had  previously  told  the  plaintiff, 
that  he  would  never  recover  tha  fruits  of  his  judgment,  as  the  de- 
fendant was  not  in  a  situation  to  pay,  he  never  having  paid  him  any 
thing  on  accoimt  of  costs,  the  plaintiff  having  been  served  with 
the  allowance  of  a  writ  of  error,  and  the  defendant  having  dis- 
closed no  other  ground  of  error  by  his  affidavit,  the  court  reAned 
to  set  aside  an  execution  issued  aifter  the  allowance  of  a  writ  of 
error.  Eicke  v.  Sowerby,  1 B.  &  C.  287.  But  where  the  defen- 
dant having  suffered  judgment  by  default  in  an  action  bromht 
against  him  on  bills  of  exchange^  sued  out  a  writ  of  error  aAer  a 
rule  to  compute  principal  and  interest,  and  had  acknowledged  Ae 
debt  to  be  due  before  and  since  the  commencement  of  the 
action,  it  was  held,  that  the  plaintiff  could  not  take  out  execulkw 
without  some  express  declaration  either  by  the  defendant  or  his 
attorney,  that  the  writ  of  error  was  brought  for  delay.  Hamiltoo 
<T.  Schofield,  6  J.  B.  Moore,  45. 

When  a  first  writ  of  errof  abates^  or  is  put  an  end  to  by  ike 
act  of  the  plaintiff  in  error,  a  tecond  writ  of  error,  brought  m  tke 
same  court,  is  not  a  supersedeas  of  execution,  as  the  first  is,  sad 
execution  may  then  be  sued  out  without  leave  of  the  court ;  but  in 
error  of  matters  of  fact,  coram  vobis,  which  is  not  within  the  sta- 
tutes requiring  bail  in  error,  the  writ  of  error  is  or  is  not  a  uper* 
sedeas,  according  to  circunistancesi  and  the  court  musi  be  moicd 
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'for  leave  to  sue  out  execution  pending  it.    Birch  t>.  Triste,  8  Eadf 
412. 

But  where  the  writ  of  execution  h  issued,  and  the  sheriff  has  As  to  its  being 
levied  under  it,  but  before  the  sale,  a  writ  of  error  is  allowed,  *.P*'^**  •^'^ 
the  sheriff  must  proceed  to  sale,  and  return  the.  money  into  court, 
to  abide  the  event  of  the  writ  of  error.  Meriton  v.  Stevens,  fVilles, 
271,  and  the  cases  there  cited.  In  this  case  a  most  elaborate  opi- 
nion of  the  court  was  given  by  the  reporter ;  and  also  as  to 
whether  the  supersedeas  should  operate  from  the  time  of  sealing 
the  writ  of  error ;  and  that  it  did,  was  the  opinion  of  Fortes- 
cue,  J.,  or  from  die  time  of  the  allowance,  was  in  that  decision 
deeply  gone  into.  It  should,  however,  be  recollected,  that  the 
party  may  waive  his  costs  and  take  out  execution  before  a  writ,  of 
error  allowed.  X)oe,  d.  Messiter  v.  Pynely,  4  Taunt.  $89,  and 
cit^  ante. 

II.  Of  Bail  in  Error. 

But  it  may  be  taken  as  a  general  rule,  that  if  requisite,  bail  in  As  to  bsil  m 
error  must  be  duly  put  in,  or  the  writ  of  error  will  not  operate  a  ^^'^^^ 
^ipersedeas  of  execution  on  the  original  action.     See  Lane  v. 
Bacchus,  2  T.  R.  44.      Attenbury  v.  Smith,  2  D.  Sf  R.  85.     Or 
notice  of  bail  duly  given.    J(d,  ib^    Smith  v»  Howard,  Id,  both 
cited  pa^e  6 10. 

And  if  a  defendant  bring  a  writ  of  error,  and  put  in  sham  bail, 
the  plaintiff  may  treat  them  as  a  nullity,  and  issue  execution. 
Ward  V.  Levi,  1  fi.  ^  C.  268.  Crum  v.  Kitchen,  Id.  269.  n.  or  of 
proceeding  on  the  judgment  therein,  Smith  v.  Shepherd,  5  T.  JR.  9- 
and  it  must  be  perfected,  Bicknell  v.  Longstaffe,  6  T.  R.  455. 
The  practice  upon  this  head  is  very  clear,  and  both  by  the  statutes 
to  be  now  recited,  and  by  the  several  decisions  to  which  reference 
is  above  made,  well  defined. 

And  no  motion  can  be  m^de  to  stay  the  proceedings  'm  ai^  aetioa 
on  a  judgment  pending  a  writ  of  error,  unt^i  bail  have  been  put  ia 
and  perfected.     Abraham  v.  Pugh,  5  B.S^ji.  903. 

3y  statute  3  Jac.  I.  c.  8.  perpetual  by  3  C.  I.  c.  4..  s.  4.  no  ex-t  Statatess  Jac.  I. 
ecution  shall  be  stayed  or  delayed,  upon  or  by  any  writ  of  error,  c.  8,  perpeti^l^ 
OT supersedeas  thereupon  to  be  sued  for  the  reversing  of  any  judg-  »7/m  tolSuaiL 
ment  in  any  action  or  bill  of  debt,  upon  any  single  bond  for  debt,  error, 
or  upon  any  obligation,  with  condition  for  the  payment  of  money 
only,  or  upon  any  action  or  bill  of  debt  for  rent,  or  upon  any  con- 
tracts sued  in  any  of  the  <;ourts  of  record  at  Westminster,  or  in 
the  counties  palatine  of  Chester,  Lancaster^  or  Durham,  or  the 
courts  of  Great  Session  in  Wales;  nor  (bystat.  19  6.  III.  e.  70. 
s.  5.)  for  the  reversing  of  any  judgment  given  in  any  inferior  court 
of  record  where  the  damages  are  ^  under  «£  10  unless  the  person 
or  persons  in  whose  name  or  names  such  writ  of  error  shall  be 
brought,  with  two  sufficient  sureties,  such  as  the  eourt  wherein 

*  Mr.  Serjeant  Williams,  In  reciting  to  tbc  damages  here  referred  to ;  whe- 

tbis  statute,  adds,   **  that  is,  as  it  is  ther  they  are  the  damages  laid  in  the. 

conceived  vrhere  the  damages  laid  in  declaration,  or  the  damages  reeovered ;. 

the  declaration  ;'*  and  Mr.  Tidd,  when  and  if  the  latter,  vrtretber  they  aiQ 

seciting  tlii»  statute,  adds  x**  Qfi^re  as  iKith  or  without  costs  i[* 
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the  judgment  is  given  shall  allow  of,  shall  first  be  bound  unto  (he 
party  for  whom  the  judgment  is  given,  by  recognizance,  to  be 
acknowledged  in  the  same  court,  in  double  the  sum  adjudged  to  be 
recovered  by  the  former  judgment,  to  prosecute  the  said  writ  of 
error  with  effect;  and  also  to  satisfy  and  pay,  if  the  said  judgment 
be  affirmed  (or  the  writ  of  error  non-prossed^  19  G,  III.  c.  70. 
5.  5.)  all  and  singular  the  debts,  damages,  and  costs,  adjudged 
upon  the  former  judgment,  and  all  costs  and  damages  to  be 
awarded  for  the  delaying  of  execution. 

Stat.  3  Jac.  I.  c,  8.  extends  only  t6  the  actions  specified  ia  the 
act,  and  to  all  judgments  therein,  as  well  by  default  on  demorrer 
or  nul  tiel  record,  as  after  verdict.  But  if 'a  declaration  in  debt 
contain  any  one  count  on  a  contract  on  which  debt  would  not  lie 
at  the  time  of  passing  this  statute,  bail  in  error  is  not  necessary ; 
neither  does  the  statute  extend,  Webb  v.  Geddes,  1  Taufi/.'540, 
to  actions  upon  the  case  on  bills  of  exchange.  Vemat  v.  Debuste, 
cited  under  the  natne  of  Vernett  •j;.  Debushe,  1  Shoto.  15,  nor  to 
actions  of  debt  on  bond  conditioned  for  performance  of  covenants. 
Gilling  V.  Baker,  2  liuls.  54.  though  one  of  the  covenants  be  for 
the  payment  of  money,  and  the  action  be  brought  for  tlie  non- 
performance of  that  covenant.  Gerard  v»  Dan  by,  Carlh.  1:8. 
Butler  V.  Brushfield,  10  East,  407.  nor  for  performance  of  an 
award.  Gilling  v.  Baker,  2  Buls»  54.  nor  to  debt  on  a  general 
bond  of  indemnity,  1  Show,  14.  And  see  Flanagan  v.  Watkins, 
1  B,  Sf  C.  3l6;  but  where  a  person  who  had  entered  into  a  bond 
as  surety  for  another,  to  pay  a  sum  of  money  to  a  third  person, 
took  a  counter  bond  conditioned  for  payment  of  (he  money  by  the 
principal  to  such  third  person  by  way  of  indemnity,  the  court  held  it 
to  be  a  case  within  the  statute,  and  therefore  that  bail  was  necessary, 
Huddy  v.G'iRoTd,  Com.  JR.  521,  and  though  Par&er,  Ld.  C.J. 
and  Pratt,  J.  inclined  contri  in  Hammond  v.  Webb,  10  Mod.  281, 
yet  no  judgment  was  given  in  it.  Com.  R,  523.  See  also  Dean  of 
St.  Paul's  V.  Capeli,  I  Lev.  117.  And  bail  is  requisite  in  error  on 
a  judgment  obtained  on  a  bottomree  bond.  2  fVilIiams*s  Saund, 
101.  ^.  71.  and  the  cases  there  cited,  who,  however,  as  to  tbb 
point,  refers  to  Desbordes  v.  Horsey,  2  Str,  9o9»  and  to  Woods 
and  Armstrong,  Bar,  78,  and  others.  See  also  Chauvett  v.  Al- 
fray,  2  Burr.  746,  as  to  where  a  bond  was  given  as  a  security  to 
pay  I5s.  in  the  pound  by  instalments,  bail  was  held  necessary, 
whidi  seems  to  be  contrary  to  Thrale  v.  Vaughan,  2  Sir.  1190,  in 
which  bail  was  held  not  necessary.  In  that  case  the  bond  was  con- 
ditioned for  the  payment  of  the  value  of  such  beer  as  the  plaiotift 
should  furnish  a  third  person  with,  not  exceeding  ^100.  S.C. 
1  fVih.  ig ;  nor  to  debt  upon  an  account  stated.  Alexander  r. 
Biss,  7  T.  R.  449>  and  the  cases  there  cited.  But  where  a  mort- 
gage deed  contained  a  covenant  for  the  re-payment  of  the  money, 
i(  was  held  within  the  statute.  Buckney  v.  Metham,  3  Tawit,  3S.I 
It  has  also  been  determined  lately,  that  debt  will  not  lie  on  a  bill 
of  exchange  against  the  acceptor,  and  therefore  that  bail  in  error 
is  not  necessary  upon  a  judgment  in  debt  against  the  acceptor  of  a 
bill  of  exchange ;  nor  upon  a  judgment  for  goods  sold  and  de- 
livered ;  or  for  money  paid,  lent,  or  had  and  received  ;  nor  to 
debt  for  work  and  labour,  goods  sold  and  delivered,  or  luouey  bad 
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and  recemd.  Webb  v.  Geddes,  1  TaunL  SAO,  but  only  where 
it  is  brought  on  a  specific  contract.  Ablet  v.  EUis^  \B.ts  P.  249* 
But  as  to  debt  not  lying  against  the  acceptor^  see  Chit,  on  Bilb,  S^c. 
428,  9f  n. 

Bail  is  unnecessary  where  error  is  brought  upon  a  Judgment 
obtained  in  an  action  of  debt  upon  a  prior  judgment  Bidleson  v» 
Whytely  3  Burr.  1548.  1  Bla.  Rep.  506 ;  and  it  seems  also  unne- 
cessary upon  a  judgment  in  an  action  of  debt  upon  recognizance 
of  bail.  Trinderv.Watson,  3  £tf rr.  1566.  S.  P.  Bar.  194.  See 
also  Dell  v.  Wild,  8  East,  240,  where  it  was  held  that  a  writ  of 
error  upon  a  judgment  in  debt  on  a  recognizance  of  bail  is  a  stay  of 
execution  not  being  within  the  exception  of  the  above  statute  of 
3  Jac.  1.  c.S.  And  it  has  been  lately  determined,  that  where  a 
writ  of  error  is  brought  upon  a  judgment  on  demurrer  in  a  case  of 
scire  facias,  sued  out  pursuant  to  the  stat.  8  &  9  ^.  III*  c.  II.  8.8. 
bail  in  error  is  not  required.  Sparkes  v.  O'Kelly,  1  Taunt.  168. 
But  where  a  judgment  in  C.  P.  is  affirmed  on  a  writ  of  error  in 
K.  B.  or  a  judgment  in  K.  B.  is  affirmed  in  the  Exchequer 
Chamber,  new  bail  must  be  given  on  bringing  a  writ  of  error  in 
Parliament,  although  bail  was  put  in  on  the  first  writ  of  error. 
Tiliy  V.  Richardson,  Ld.  Raym.  840. 

In  Chauvett  v.  Alfray,  Qnurr.  746,  cited  ante,  614,  It  was  said  Strict  or  liberal 
as  the  ground  of  the  decision,  that  the  stat.  3  Jac.  I.e.  6.  is  reme-  S?"*^^**^  ®^ 
dial  law,  and  ought  to  be  construed   liberally ;  but  in  Bidleson      ^  '      ^* 
v^  Whytel,  3  Burr.  1545,  also  above  cited,  it  was  held  that  the 
statute  ought  rather  to  be  taken  literally  than  extended. 

Statute  3  Jac.  I.  c.  8.  was  extended  by  stat.  13  C.  II.  st.  2.  s.  9*  Extended  by 
to  other  actions,  which  enacts,  that  no  execution  shall  be  stayed  in  stat  i3  C.  II. 
any  of  the  courts  aforesaid  {the  courts  which  are  mentioned  in  **' ''  '*  ^* 
statute  3  Jac.  I.  c.  8)  by  any  writ  or  writs  of  error  or  supersedeas 
thereupon  after  verdict  and  judgment  in  any  action  of  debt  grounded 
upon  the  statute  2  Ed.  Vi.  for  not  setting  forth  tithes,  nor  in  any 
action  upon  the  case  upon  any  promise  for  payment  of  money,  ac- 
tions sur  trover,  actions  of  covenant,  detinue,  and  trespass,  unless 
such  recognizance,  and  in  such  manner  as  by  the  said  act  of  3  Jac^  I. 
is  directed,  shall  be  first  acknowledged  in  the  court  where  the  judg- 
ment is  given.  And  by  statute  l&fic  17  Car.  II.  c.  8.  s.  3.  (per- 
petual  by  statute  £2  4  ^  Car.  ll.  c.  4«)  no  execution  shall  be 
stayed  in  any  of  the  aforesaid  (mentionedin  3  Jac.i.)by  writ  of  error 
or  supersedeas  thereupon  after  verdict  and  judgment  in  any  action 
personal  whatsoever,  unless  a  recognizance  with  condition,  accord- 
ing to  the  statute  3  Jac.  I.  shall  be  first  acknowledged  in  die  court 
%vhere  such  judgment  shall  be  given.  And  further,  that  in  writs  of 
error  to  be  brought  upon  any  judgment  after  verdict  in  any  writ  of 
dower,  or  in  any  action  of  ejectione  firma,  no  execution  shall  be 
stayed  unless  the  plaintiff  in  such  writ  of  error  shall  be  bound 
vnto  the  plaintiff  in  such  writ  of  dower,  or  action  of  ejectione 
Jsmue,  in  suph  reasonable  sum  as  the  court  to  which  such  writ  of 
error  shall  be  directed  shall  think  fit,  with  condition,  that  if  the 
judgment  shall  be  affirmed,  or  the  writ  of  error  discontinued,  in 
default  of  the  plaintiff  therein,  or  the  said  plaintiff  be  nonsuit 
in  such  writ  of  error,  that  then  the  said  plaintiff  shall  pay 
such,  costs,   damages,   and  sum  and  sums  of  money  as    shall 
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be  awarded  upon  or  after  such  judgment  affirmed,  discon- 
tinuance or  nonsuit.  And  by  section  4,  the  court  whereto  such 
execution  ought  to  be  granted  upon  such  affirmation,  diacon- 
tinuance,  or  nonsuit,  shall  issue  a  writ  to  inquire  as  well  of  the 
mesne  profits  a»  of  the  damages  by  any  waste  committed  after 
the  first  judgment  in  dower  or  in  efeciione  Jirma,  and  upon  the 
•  return  thereof  judgment  shall  be  given,  and  execution  awarded  for 
such  mesne  profits  and  damages^  and  also  for  costs  of  suit  By 
sect.  5,  the  act  shall  not  extend  to  any  writ  of  error  to  be  brought 
by  any  executor  or  administrator,  nor  unto  any  action  popular,  nor 
unto  any  other  action  upon  any  penal  law  or  statute  except  actions 
of  debt  for  not  setting  forth  tithes,  nor  to  any  indictment,  present- 
ment, inquisition,  information,  or  appeal. 

Where  a  plaintiff  in  error  was  also  the  plaintiff  below,  it  was 
held  tliat  he  was  not  required  to  give  bail  in  error,  and  that  the  case 
was  not  within  the  stat.  3  Jac,  I.  c.  8.  and  having  given  bail  by  mis- 
take, the  bail  were  exonerated. .  Freeman  v.  Gardra,  1  D.  if  R* 
184. 

A  recognizance  entered  into  by  the  bail  in  error  without  the  prin- 
cipal is  good.  Dixon  v.  Dixon,  ^  B.  S^  P.  443.  It  is  observed, 
2  Saund.  101.  n.  that  the  statutes  are  confined  to  judgments  after 
verdict,  and  do  not  extend,  like  the  statute  of  3  Jac.  I.  r.  8.  to 
judgments  by  default,  upon  demurrer  or  riul  tiel  to  record  ^ 
therefore  a  writ  of  error  upon  a  judgment  by  any  of  these  three 
last  ways,  is  a  supersedeas  without  bail  in  such  actions  as  are  not 
enumerated  by  the  statute  3  Jac.  I. 

But  in  error  on  verdict  and  judgment  on  scire  facias  against 
bail,  there  must  be  bail  for  scire  facias  in  a  personal  action,  and 
therefore  within  the  statute  of  l6  &  17  Car.  II.  c.  8.  'Pulteney  v. 
Townson,  2  Bl.  Rep.  1227*  So  where  judgnient  has  been  obtained 
against  an  executor  or  administrator  de  bonis  propriis,  and  he  bring 
error,  he  must  put  in  bail  thereon  in  cases  where  it  wt>uld  be  re- 
quired of  other  persons.    Fitz-William  v.  Moore,  1  Ler*  245. 

In  .the  Ex.  Ch.  the  bail  engages  to  pay  the  sum  recovered  by 
the  judgment,  and  such  further  costs  of  suit,  sum  and  sums  of 
money  as  shall  be  awarded  for  delay  of  execution. 

In  the  C.  P.  the  recojgnizance  on  writ  of  error  returnable  in 
K.  B.  is,  that  the  plamtiff  shall  prosecute  his  writ  of  error  with 
effect,  and  if  judgment  be  affirmed,  shall  satisfy  and  pay  the  debt, 
damages,  and  costs  recovered,  together  with  such  costs  and  da- 
mages as  shall  be  awarded  by  reason  of  the  delay  of  execution,  or 
else  that  they  the  bail  shall  do  it  for  him. 

Bail  in  error  cannot  be  put  in  before  a  commissioner  in  the 
country.    I^shington  and  Godfrey  v.  Doe,  Barnes,  78. 

The  case  of  Jaques  v.  Nixon,  1  T.  R.  279>  determined  that 
bail  in  error  must  be  put  in  within  four  days  after  final  judgment 
signed,  without  reference  to  the  time  of  the  allowance,  or  serving 
the  copy  of  it.  And  the  case  of  Bennett  v.  Nichols,  4  T.  li.  l^U 
determined  that  those  four  days  were  to  be  reckoned  exclusively 
of  the  day  sudi  judgment  was  signed. 

Though  it  be  a  general  rule  not  to  grant  time  for  adding  and 
justifying  bail  in  error,  in  lieu  of  those  of  whom  notice  of  justifica- 
tion liab  already  been  given,  yet,  if  the  bail  are  prevented  coming 
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up  by  any  misconduct  of  the  opposite  party,  time  will  be  given  to 
put  in  other  bail.     Dyott  v.  Dunn  (in  error),  lD,Sf  R,  9* 

The  allowance  of  the  writ  of  error  is  itself  a  supersedeas^ 
Jaquesv.  Nixon,  1  T.  12.. 279;  and  the  sendee  of  the  allowance 
is  only  material  to  bring  the  party  into  contempt,  but  the  writ  of 
error  is  not  a  supersedeas  from  the  sealing,  but  from  the  delivery  to 
the  clerk  of  the  errors,  %Bar.  164.  170^  In  Jaques  o.Nixon^ 
the  case  of  Doe  v.  Bracebridge  (a  case  very  particularly  within  the 
editor's  own  knowledge)  was  cited  and  recognized,  and  in  which  the 
court,  assenting  to  the  practice  as  stated  by  Mr.  Cooper,  had  de- 
termined, that  though  a  writ  of  error  may  be  allowed  before,  it 
could  have  no  effect  till  the  judgment  is  actually  signed,  and  that 
the  party  is  allowed  four  days  after  the  signing  of  the  judgmei^^  to 
put  in  bail :  for  before  the  judgment,  no  bail  can  possibly  justify. 
The  distinction  is  thus  apparent,  that  if  a  writ  of  error  be  allowed 
before  judgment,  the  time  of  putting  in  bail  runs  from  the  signing 
of  the  judgment;  but  where  it  is  allowed  after  judgment,  the 
time  of  putting  in  bail  runs  from  the  time  of  the  allowance,  that 
is,  after  the  delivery  of  the  writ  to  the  clerk  of  the  errors.  Gra- 
vail  V.  Stimpson,  1  £.  4r  P-  478,  9*  See .  Blackburn  9.  Kym^r, 
1  Marsh.  278,  where  it  was  ruled  that  the  time  for  putting  in  . 
bail,  was  to  be  reckoned  from  the  time  when  the  taxation :  of 
costs  is  completed  by  the  insertion  of  the  sum. 

And  in  Lane  v.  Bacchus,  2  T.  12.  44,  the  court  would  not  «et 
aside  an  execution  sued  out  before,  but  executed  after  the  allow- 
ance of  the  wjit  of  error  served  on  the  sheriff  and  the  party,  if  the 
plaintiff  in  error  has  not  regularly  put  in  bail,  and  such  writ  of 
error  becomes  a  nullity.  The  language  of  the  court  in  this  case 
being,  that  tlie  party  taking  out  execution  after  the  allowance  of 
a  writ  of  error  and  before  bail  put  in,  does  it  at  his  peril;  for 
if  the  writ  of  error  be  regularly  followed  up,  the'execution  will  be 
set  aside. 

A  writ  of  error  is  no  supersedeas  of  execution,  unless  bail  in 
error  be  put  in  and  notice  thereof  given  within  the  time  limited  by 
the  rules  of  the  court.    Attenbury  v.  Smith,  2  D.  ^  J2.  85. 

ii  a  defendant  bring  a  writ  of  error,  and  put  in  sham  bail,  the 
plaintiff  may  treat  them  as  a  nullity,  and  issue  execution.  Ward 
t^.Levi,   lB.4C.268. 

Where  hired  bail  who  were  insolvent,  of  whom  notice  had  been 
given,  and  to  whom  no  exception  was  entered,  became  bail  in  error, 
and  the  plaintiff  treating  the  writ  of  error  and  the  bail  as  nullities^ 
entered  up  judgment  and  took  outicxecution ;  held,  that  the  execu- 
tion was  regular,  and  the  court  discharged  the  rule  for  setting  it 
aside  with  costs.  Ward  v.  Levi,  2D.  ^  12.  421.  Crum  v*  Kit- 
chen.   Id.  S.  P.    1  B.^  C.  268.  S.  C.  C. 

If  on  a  bond  debt,  double  the  sum  secured  by  the  bond  be  the  A«  to  fbe  «vm 
sum  for  which  the  bail  bind  themselves  in  the  recognizance  in  J**^  *^""^  ? 
error,  it  is  sufficient  though  a  further  sum  be  due  for  interest  and 
costs,    and  nominal  damages  have  been  recovered*      Dixon  v. 
Dixon,  2B.S^P.  443. 

The  statute  of  3  Jac.  I.  has  given  rise  to  a  rule  that  in  personal 
actions  the  recognizance  shall  be  acknowledged  in  double  the  sum 
adjudged  to  be  recovered  by  the  former  judgment^  sceK^ed.v. 
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CSooper,  5  Tauni.  S20,  thoiigfa  opon  error  in  dd>C  upon  a  bond, 
the  bail  is  to  be  boond  in  double  the  penalty  recofeied,  jet  bjthe 
coune  of  the  court  (K.  B.)  it  is  sufficient  if  di^  jostUj  in  double 
what  is  really  due.  Gomez  Serra  v.  Munez,  2  Sir.  890.  See 
also  Moore  v.  Lynch,  1  fVih*  213. 

A  recogniaanoe  in  error  on  ejectment  onght  to  be  in  the  valoe  of 
two  years  mesne  profits,  and  in  double  costs  in  both  courts.  Roe, 
4*  Fenwick  v.  Pearson,  Bar»  103.  Thomas  v.  Goodtitle,  4  Burr. 
iiSOl.  And  where  the  plaintiff  issued  execution  in  an  actioo  of 
ejectment  afker  writ  of  error  brought  by  the  defendant,  oo  the 
ground  that  although  the  defendant  had  entered  into  a  reoogmflmce, 
16  &  17  Car.  II.  c.  8.  he  had  not  given  notice  of  the  tenu  of 
such  recc^izance,  and  the  courts  findii^  that  those  terms  nere 
such  as  had  been  invariably  used,  thoofght  a  notice  Hmeoessaiy; 
and  consequently,  set  ande  the  execution  with  costs.  DoC;  d. 
Webb  V.  GoundrjT,  I  J.  B.  Moore,  118. 

But  the  bail  in  error  are  not  chargeable  in  an  action  upoo  the 
recognizance  with  mesne  profits,  where  they  have  not  been  as- 
certained by  writ  of  inquiry  pursiuuit  to  16  &  17  Car,  II.  c.  8. 
Doe,  d.  Reynolds  v.  Sawyer,  iM.SfS.  247* 

Bail  in  error  are  not  liable  for  interest,  although  the  origioal 
action  was  on  a  promissory  note.    Anon.  6  Price,  338. 

If  a  defendant  in  error  (the  plaintiff  in  the  action)  upoo  judg- 
ment being  affirmed,  take  in  execution  die  body  of  the  plaintiff  in 
error,  for  the  debt,  damages,  and  costs  in  error,  lie  does  not 
therdby  discharge  the  bail  in  error,  but  may  sue  them  upon  their 
recognizance.    Perkins  v.  Pettit,  ^  B.Sf  P.  440. 

But  it  will  be  obvious  to  the  practitioner,  that  where  bail  has 
been  put  in  upon  which  the  defendant  in  error  obtains  a  mie  for 
better  bail,  and  procures  the  writ  of  error  to  be  non^froised  for 
'Want  of  justification,  the  bail  already  put  in  are  as  no  bail,  and  the 
original  plaintiff  cannot  proceed  against  them.  Goidd  v.  Holm- 
strom,  3  Smith,  573. 

It  appears  hj  a  note  of  the  reporter,  that  the  court  bad  pit- 
viously,  in  this  case«  decided  con^a,  upon  the  authority  of  fonner 
cases;  although  having  some  doubts,  the  case  cited  was  aigued 
again,,  and  decided  as  above. 

Neither  were  they  held  entitled  to  be  discharged  where  the  bail 
wts  put  hi  in  vacation,  and  excepted  to,  and  the  plaintiff  in  error 
gave  notice  that  they  would  justify  on  the  first  day  of  next  tenii, 
and  before  that  day  noffprossed  his  own  writ  of  error,  and  the  bail 
did  not  Justify.  Dickenson,  caecutrtx  of  Hunt  v.  Heseltioe> 
2M.e!S.2l0i 


III.  Ov    PboCEEDINOS    in     ErKOR    snBSEfiUBlIT    TO    BAtt* 

Amendment.    Motion  to  quash. 

The  next  step  is  usually  taken  by  the  defendant  in  error.  Ip- 
n^ediately  fpUowing  the  putting  in  and  perfecting  bail  by  the  plain- 
tiff in  error,  if  bail  shall  have  been  necessary,  and  if  not|  the 
same  step  is  to  be  taken  on  the  return  of  the  writ  of  error,  the  de- 
fendant m  error  applies  for  a  rule  to  certify  the  record.  See  title 
..Certify  the  Record..    Rule  io  certify  the  reco^,  ante, posf 
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338.    If  not  done  within  the  time  specified  by  the  rule,  t.  e.  Rale  to  certify 
nvithin  eight  days  after  the  service  thereof,  the  defendant  in  error  ^^  record. 
may  non  proa  the  writ  of  error.  Goodright  v.  Hugoson,  Ca.  temp, 
Hardw.  35 1 ,  2.  > 

Only  a  transcript  of  the  record  is  removed^  although  the  record  What  in  remo^«d 
Itself  is  supposed  to  be  removed,  except  in  the  case  of  a  fine,  the  o^  certified, 
record  of  which  always  remained,  and  only  a  transcript  was  re- 
moved. Dyer,  89,  b.  And  in  error  from  C.  P.  only  the  body  of 
the  record  is  certified,  for  the  original  and  judicial  writs  remain 
with  the  custos  brevium  and  officers,  and  are  never  certified  but 
when  error  is  assigned  for  want  of  them.  Robsert  r.  Andrews, 
Cro.Eiiz.S4. 

On  the  transcript  being  returned  and  filed,  the  plaintiff  in  error  in  wliat,  and 
may  in  the  court  above  move  to  amend  the  writ  of  error,  which,  Mrhen,  writ  of 
since  stat.5  G.  I.  c.  13.  may  be  done  without  costs.  Gardner  v.  l"^^^^^^^'^ 
Merret,  2  Ld,  Raym.  15S7>  By  the  above  statute,  all  writs  of 
error  wherein  there  shall  be  any  variance  from  the  original  record, 
or  other  defect^  may  and  shall  be  amended  and  made  agteeable  to 
such  record  by  the  respective  courts  where  such  writ  of  error  shall 
be  returnable.  The  court  of  K.  B.  will  amend  a  writ  of  error 
brought  in  case,  where  it  appeared  by  the  transcript,  that  the  ori- 
ginal action  was  brought  in  covenant.  Sampayo  v.  Payba,  5  Taunts 
82.  Where  judgment  is  signed  in  a  term  subsequent  to  that  in 
which  the  writ  of  error  was  returnable,  it  is  a  fault  not  amendable 
by  the  statute.  Wright  v.  Canning,  2  Ld.  Raym.  1531,  but  see 
Verelst  v.  Rafael,  Cowp.  425.  As  to  the  application  of  the  above 
statute  to  amendments  of  writs  of  error,  and  as  will  be  seen  pre- 
sently, the  defendant  in  error  will  be  made  to  pay  the  costs  of 
qoaahing  it. 

And  if  brought  by  a  feme  eovert,  without  joining  the  husband, 
amendment  not  allowed  unless  affidavit  made  that  he  concurs. 
Binns  and  Wife  v.  Pratt  and  Another,  1  Chit.  R.  369- 

At  this  period  also,  namely,  on  the  transcript  being  returned,  when  motion 
the  defendant  in  error  may  move  to  quash  the  writ  of  error,  and  made,  and  in 
such  an  application  should  be  made  either  to  the  court  of  Chancery  q„j^g\,  wriPof^ 
from  whence  it  issues,   or  to  the  court  wherein  it  is  returnable,  error. 
Uoyd,  qui  tarn,  ^c.  v.  Skutt,  DougL  350 ;  and  it  is  intimated  by 
the  learned  reporter,  that  the  court  of  Chancery  being  moved,  re- 
fused to  entertain  the  question,  and  therefore  it  may  seem  that  the 
application  should  be  made  in  the  first  instance  to  the  court  in 
which  the  writ  of  error  is  returnable*    Note  subjoined  to  the  above 
case* 

The  defendant  in  error  may  move  to  quash  tlie  writ  for  some  The  in'ounds  of 
fault  or  defect  that  is  not  amendable  by  the  statute  5  G.I.  c.  13.  qnashlng  a  writ 
and  where  tfaerb  are  several  parties  who  are  i^grieved  by  a  judg-      ^^^^' 
ment,  and  the  writ  is  brought  by  some  or  one  of  them  only,  it  will 
be  quashed ;  bat  where  one  of  several  parties  to  a  judgment  who 
is  not  aggrieved  by  it,  joins  in  bringing  a  writ  of  error,  it  may  be 
amended  by  striking  out  bis  name,  and  it  will  stand  good  for  the 
other  parties.     Verelst  v.  Rafael,  Cowp,  425.     Where  a  writ  of 
error  was  brought  on  two  judgments,  it  was  on  sufficient  grounds 
quashed  as  to  one,  and  renuiiued  good  as  to  the  other.    Burr  t\ 
Atwood,  1  Id.  Raym.  328. 
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By  statute  4  Ann,  e.  16«  «.  25.  *^  upon  qiiasbiiig  any  writ  of 
error  for  variance  from  the  original  record  or  other  defect,  the  de- 
fendant in  error  shall  recover  against  the  plaintiff  issuing  <mt  such 
writ|  his  costs  as  he  should  have  had  if  judgment  had  been 
affirmed,  and  to  be  recovered  in  the  same  manner."  But  it  seems 
that  costs  are  payable  in  aU  cases^  on  Squashing  a  writ  of  enror, 
even  Aough  none  were  recoverable  in  the  court  below.  Arch- 
bishop of  Dublin  €.  Dean  of  Dublin,  1  Sira.  262.  Ratcliff  9.  Bur- 
ton, Ca.  temp.  Hardm.  135.  But  the  operation  of  this  statute  must 
be  understood  to  be  limited ;  for  where  the  writ  of  error  is  quashed 
by  reason  of  the  defendant  in  error  having  entered  continuanGes  on 
the  roll  until  the  term  subsequent  to  the  return  of  the  writ  of  error, 
and  as  it  appeared  on  purpose  to  defeat  it,  then  signing  judgment 
the  defendant  is  liable  to  pay  the  costs.  Reiindoz  v.  Randolph, 
25/r.834.    See  also  Gould  v.  Conlthurst,  l&r.  139- 

Where  writ  of  error  may  be  set  aside,  see  Badely  v.  Shafloj 
8  T«ttJ(U.434,  cited  page  611,  antt. 

IV.  Abatement  in  Eeros.^ 

At  this  period  also,  namely,  after  the  transcript  has  been  returned 
and  filed,  the  writ  of  error  may  abate.  Some  practical  cases  are 
collected  under  title  As atem  ent  of  Writ  of  Error^  page  6,  ante. 
Where  the  writ  of  error  abates  by  reason  of  the  death  of  the  plain- 
tiff in  error,  or  of  one  of  several  plaintiffs  in  error,  as  mentioned 
under  the  above  title,  it  has  been  said  that  the  defencbmt  in  erroi: 
must  sue  out  a  scire  facias  quare  executionem  non^  against  the  ex- 
ecutors in  the  foimer  case,  and  the  survivors  in  the  latter,  to  revive 
the  judgment  before  he  can  sue  out  execution ;  for  though  in  the 
latter  case,  the  death  of  one  of  the  plaintiffs  in  error  would  have 
made  no  alteration  of  die  record,  u  no  writ  of  error  had  been 
sued  out,  because  the  executor  of  the  deceased  would  nol^  be 
liable  to  2l  fieri  facias  or  capias  ad  satisfaciendum,  though  he 
would  to  an  elegit,  yet  a  writ  of  error  is  a  supersedeas  which  con- 
tinues until  the  court  is  apprized  of  the  abatement  of  the  writ  by  a 
scire  facias,  2  Saund.  lOl,  o.  n,  and  the  authorities  there  cited. 
And  where  in  error  in  parliament  on  judgment  in  B«  R.  plaialiff  in 
error  died  in  vacation,  and  the  defendant  in  error  sued  out  exe- 
cution tested  in  the  term  preceding,  it  was  held  irregular;  because 
at  the  teste  of  the  writ,  error  was  depending,*  and  execution  could 
not  be  taken  out  in  that  case  without  leave.  So  where  in  the  next 
term  after  the  original  defendant  died,  the  plaintiff  moved  for  leave 
to  sue  out  execution  tested  of  the  term  preceding,  it  was  refused, 
because  the  error  must  appear  upon  the  record.  Lord  Kinnaird 
V.  Lyall,  3  Smith,  280.  7  East,  296.  S.  C«  But  it  has  been  ex- 
pressly ruled,  that  the  stat.  8  &9  '^^  lU.  c.  11.  s.  7,  applies  to 
writs  of  error;  and  that  therefore  a  writ  of  error  does  not  abatexby 
the  death  of  one  of  several  plaintiffs  in  error,  Clarke  v..  Rippon^ 
lB.SfJ.5S6. 

If  the  plaintiff  in  error  die  aftec  eirors.  assigned,  the  wri^  as. 
mentioned  page  6,  ante,  does  not  abate;  but  the  defendant  nay 
join  in  error  and  proceed  to  have  the  judgment  affirmed,  if  not 
erroneous,  and  where  there  was  only  one  plaintiff  in  error,  ipust 
afterwards  revive  it  against  his  executors^  ib.  and.  a  wnLof  error 
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does  in  no  case  abate  by  the  death  of  the  defendant  in  error^  vfae* 
ther  before  or  after  errors  assigned,  3  Smith,  280 ;  or  of  one  of 
several  defendants  in  error ;  but  his  death  being  suggested  on 
the  roll,  the  writ  of  error  proceeds  against  the  survivors.  See  a 
precedent  for  such  suggestion.  Forms  subjoined,  t6. 

Where  the  defendant  dies  before  the  assignment  of  errorsi  and  Of  death  a&ct- 
the  plaintiff  will  not  assign  them,  the  executors  of  th^  defendant  *"«  ^^^  "*  ^^' 
in  error,  or  the  surviving  defendant,  ikia)^  have  a  scire  /acias  quare 
execiitionem  nou,  to  compel  him,  H.  Wicket  i;.  Creamer,  1  Salk. 
264 ;  or  if  he  die  after  assigning  errors,  the  executors  or  sur- 
viving defendants  roust  proceed  as  if  the  defendant  were  living, 
till  judgment  be  affirmed,  and  then,  if  there  were  only  one  de- 
fendiEint  in  error,  his  executors  must  revive  it  by  sctre  facias ; 
and  execution  cannot  be  taken  out  pending  the  writ  of  error. 
2  Saund.  101.  o.  n. 

Where  the  defendant  dies,  a  writ  of  scire  facias  ad  audiendwn 
errorts  goes  against  his  executors  or  administrators.  Sir  H.  Tliyn 
and  Corie,  mentioned  Anon.  1  Veni.  34.  Wicket  v*  Creamer, 
1  SaOc.  264.  and  this  generally,  according  to  Doddridge,  J.  as 
the  safer  and  better  way;  though  the  precedents  were  stated  to 
be  both  ways.    Huxley  v.  Harrison,  2  BuUt.  230,  1 . 

It  may  also  be  observed,  in  addition  to  title  Amendment,  that 
if  the  return  be  signed  by  the  chief  justice,  the  writ  does  not 
abate,  but  the  record  may  be  certified  afterwards.  AUen  v.  Shaw, 
1  Sid.  268. 

It  seems  clear,  that  writs  of  error  in  parliament  do  not  abate  Where  error  net 
by  reason  of  prorogation  or  dissolution.  Sec  ^r  T.  Raym.  383,  4.  »'»»*^  ••y  f^^ 
Com.  Dig.  tit.  Parliament,  (p,  2.)  ^^"^ 

V.  Or   THE  Period    for  Assignment  of  Errors,  and 
AXLEoiNO  Diminution.    Certiorari.    Quarb  execu- 

TIONEM    NON,   IN   EbROR   FROM   C.  P.    TO  K.  B. 

The  next  step  taken  by  the  plaintiflf  in  error,  is  to  assign  errors.    Of  the  wuign" 
In  practice  in  the  different  courts,  the  rule  for  certifying  the  re-  TS'**.^?!^"' 
cord,  the  rule  for  alleging  diminution,  and  the  rule  for  assigning  ^"jj^*"*  duniatt- 
errors,  are  steps  taken  at  different  periods  of  the  proceeding  in 
,  •error.     Thus,  the  plaintiff  in  error  from  K.  B.  to  Exchequer 
Chamber,   being  ruled  to  allege  dimtnntion  of  the  record,  the 
transcTipt  whereof  is  already  returned  or  carried  over  in  virtue  of 
the  rule  for  certifying  Ae  record,  may  allege  diminution  thereof, 
namely,  an  incomplete  or  imperfect  record  returned  and  filed.    The 
plaintiff  in  error  may  then  issue  a  certiorari,  in  consequence  of 
which  the  record  may  be  wholly  certified;  after  this  such  plaintiff 
may  assign  other  errors,  I  apprehend  of  his  own  accord,  or  he  mav 
be  ruled  to  do  so,  and  then  he  will  be  permitted  to  assign  such 
errors  in  fiict  or  at  law,  as  he  maybe  advised.    See  title  DiMi- 
N47TION.    If  such  plaintiff  allege  diminution  in  the  record  ear- 
ned oter,  he  issues  the  writ  of  certiorari.    See  title  Certiorari  As  to  certiorari 
inerror.    If  the  plaintiff  in  error  do  not  allege  diminution,  or  if  ^^"^* 
he  do  and  issue  the  certiorari,  that  writ  must  be  returned,  and 
^n,  and  not  till  then,  can  he  be  compelled  to  assign  errors. 
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Tt  is  a  nile^  that  a  man  cannot  allege  dimiaotion  contrary  to 
the  record  nvhich  is  certified,  as  if  on  a  writ  of  error  it  be  certified 
that  the  judgment  was  that  the  defendant  should  be  in  ntisrecordia, 
the  defendant  in  error  cannot  allege  for  diminution,  that  the  record 
is  quod  capiatur,  because  this  is  contrary  to  the  record  certified. 
Rowe  V.  Power,  in  Error,  Dom.  ProC.  die  Mari.  8  Mar.  1803. 
^Tiddf  1212. 

After  conviction  and  judgment,  at  the  sessions,  the  court  will 
not  grant  a  certiorari  to  remove  the  prpceedings  for  the  purpose 
of  having  an  indictment  quashed,  on  motion,  for  error  on  die  re- 
cord. Rex  V,  The  Inhabitants  of  Penegoes  and  Machynlleth, 
^D.S^R.  209. 

The  whole  record,  therefore,  being  removed,  and  before  the 
court  of  error,  the  plaintiff  should  proceed  to  assign  errors  there- 
in. The  rule  for  alleging  diminution  on  the  coming  in  of  the 
transcript,  is  peculiar  to  error  from  K.  B.  to  the  Exchequer  Chamber. 
In  error  firom  C.  P.  to  K.  B.  the  defendant  in  error,  instead  of  the 
rules  to  allege  diminution  and  to  assign  errors,  issues  a  sdre  facias 
guare  executionem  non^  which  with  an  alias  is  to  be  returned  nihil, 
and  then  execution  may  issue  against  the  plaintiff  in  error ;  unless 
he  in  due  time,  t.  e.  within  the  time  allowed  by  the  rule  on  the 
sci»  fa,  with  which  he  is  to  be  served,  shall  have  assigned  errors, 
or  shall  have  alleged  diminution  by  way  of  assigning  errors ;  and 
where  such  writ  may  be  issued,  although  the  transcript  shall  not 
have  been  delivered  and  filed.  See  title  Certiohari,  ante;  and 
Branscomb  v.  Hughes,  15  Eait,  646. 

As  to  what  may  or  may  not  be  alleged  for  diminudon,  see  titles 
Certiorari,  in  error-,  Diminution,  ante.  ' 


On  the  part  of 
Uie  pliiiDtiif. 


Where  bill  of  ex- 
ceptions waived. 
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tiff IN  Error.  The  like  on  the  part  op  Defen- 
dant IN  Error.    Pleading   in  Error. 

Having,  with  reference  to  the  court  in  which  error  is  brooghf, 
determined  upon  whether  to  take  out  a  rule  to  assign  errors,  or  to 
issue  a  writ  of  scire  facias  quare  executionem  non,  it  seeois  next 
material  to  insert  the  practical  cases  as  to  assignment  of  errors, 
on  the  part  of  the  plaintiff  in  enor. 

It  may  be  presumed,  that  if  a  party  who,  at  the  trial  of  a 
cause,  has  tendered  a  bill  of  exceptions,  bring  a  writ  of  error  before 
he  has  procured  the  judge's  signature  to  the  bill  of  exceptions,  he 
thereby  waives  the  bill  of  exceptions,  and  will  not  be  permitted  by 
the  court  of  error  afterwards  to  append  the  bill  of  exceptionB  to 
the  writ  of  error.    Dillon  v.  Doe,  d.  Parker,  1  Bing,  17* 

An  error  may  be  assigned  in  fact  or  at  law ;  e.g.  that  being  under 
age,  the  defendant  in  the  original  action  appear^  by  attorney;  but 
where  judgment  of  nonsuit  has  been  given  in  an  action  brought 
against  an  infant,'  it  is  no  ground  of  error  that  the  tnfimt  had 
appeared  by  attorney.  Bird  v.  Pegg  and  Another,  5  B.SfA.  418. 
.  So  coverture  in  plaintiff  or  defendant  at  the  time  of  comm^nciog 
the  action  is  assignable  for  error ;  so  that  the  plaintiff  or  defen- 
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dant  die<l  before  verdfct  cit  interlocutoiy  judgment ;  these  are  errors 
in  fact,  and  the  assignment  of  them  must  conclude  wkh  a  verifi' 
cation.  Sheepshanks  t;.  Lacas,  lJBtirr.410;  and  it  is  to  be  ob- 
served^ that  only  one  error  in  fact  can  be  assigned.  F,  N,  B.  45 ; 
nor  can  error  in  fact  and  error  in  law  together  be  assigned,  for 
they  are  distinct  things  and  require  different  trials.  Burdett  t;. 
Wbeatley,  2  Ld.  Eaym.  883.  2  Bac.  Abr.  217.  Davie  v.  Franklin, 
H.«6  G.  III.  K.  B.  2  Tidd,  1220. 

If  an  error  in  fact  be  assigned,  that  is  not  assignable,  or  be  ill 
assigned,  in  nulh  eat  erratum  is  no  confession  of  it,  but  shall  be 
taken  only  for  a  demurrer.    Id.  ib. 

Errors  in  law  are  common  or  special ;  that  the  declaration  is 
insufficient  in  law  to  maintain  the  action,  that  the  judgment  was 
given  for  the  plaintiff  instead  of  the  defendant,  or  for  the  defen*^ 
dant  instead  of  the  plaintiff,  are  the  common  errors  assigned  in 
law;  and  of  errors  in  law  common  or  special,  many  errors  may 
be  assigned. 

The  want  of  an  original  writ,  bill,  or  warrant  of  attorney ;  or 
other  matter  appearing  on  the  fiEu:e  of  the  record  which  shews  the 
judgment  to  have  been  erroneousi  are  special  errors.  But'  it 
seems  to  be  a  general  rule  that  nothing  can  be  assigned  for  error 
that  contradicts  the  record,  or  that  was  for  die  advantage  of  the 
party  assigning  it;  or  that  is  aided  by  appearance;  or  l^  advant- 
age not  being  taken  in  due  time ;  nor  can  a  man  assign  that  for 
error  which  he  might  have  pleaded  in  abatement;  nor  where  he 
has  pleaded  it  in  bar  to  an  action,  as  coverture.  2  Sattnd.  lOl. 
q»  n.  and  the  numerous  authorities  there  dted,  and  Bac.  Abr.  487* 
490.  Nor  where,  havii^  executed  a  bond,  describing  himself  as 
T.  B.  of  C.  in  the  county  of  N.  esq.  and  being  outlawed  by  such 
description,  can  he  assign  for  error,  that  he  was  not  properly  de- 
scribed in  the  writ  *^  of  a  town,  hamlet,  or  place/'  within  the 
words  of  the  statute  of  additions,  I  Hen.Y.  c.  5.  Bonner' r. 
Wilkinson,  I  D,  S^  R.  328.  And  where  the  assignment  of  errors 
has  been  merely  calculated  for  delay,  the  court  have  in  some  in- 
stances set  it  aside.  Chartres  t?.  Cusaick,  iStr.  141.  Moor  r. 
Goodright.  2  Str.  899.     Lil.  Ent.  228,  in  marg. 

Stat.  18  Eliz,  c.  14^  aids  the  want  of  an  original  after  verdict, 
aud  also  by  an  equitable  extension  the  want  of  a  bill  upon  the 
file,  Wilson's  Case,  Hob.  130;  but  not  aft^r  judgment  by  de- 
fault or  confession,  4  Ann.  c.l6.  $.2;  or  upon  demurrer  Or  nul 
tiel  record.  In  order  to  supply  these  defects,  a  petition  must  be 
presented  to  the  Master  of  the  Rolls.  See  title  Certify  tIie 
Record.  Rule  to  certify  the  record^  and  the  Practical  Directions 
and  Forms  subjoined  thereto. 

In  K.  B.  in  error  from  C.  P.  after  assignment  of  errors,  the 
plaintiff  may  have  a  scire  facias  ad  audienaum  errores.  The  Ex- 
chequer Chamber  doth  not  award  this  writ,  but  netice  is  given  to 
the  parties  concerned,  2  Bac.  Abr.  473 ;  and  in  K.  B.  the  writ  is 
rendered  wholly  unnecessary  in  practice  by  the  party  taking 
notice  of  the  assignment  of  errors  voluntarily,  and  pleadine  in 
fiulloest  erratum.  Moseley  v.  Cocks^  Carth.  4K  See  sect.  I.  of 
this  title.  • 
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'  The  assignment  of  errors  being  in  tbe  nature  of  a  dedaration, 
2tSaund.  101.  p.  n.  tbe  defendant  in  error  may  plead  or  demur 
thereto.    The  plea  is  either  common,  such  as  that  of  tjs  nylio 
est  erratum,  and  this  is  also  called  a  joinder  in  error  ;  in  ooiain 
cases  joinder  in  these  terms  may  be  deemed  a  demurrer.    The  ex- 
ample however  to  be  found  in  a  work  of  high  authority^  %Bac. 
Abr.  488y  is  wrong,  for  it  is  said  that  if  the  plaintiff  in  error 
assigns  an  error  m  fact,  viz.  that  the  defendant  who  was  an  in&nt, 
did  not  appear  by  guardian,  but  by  attorney,  and  concludes  with 
hoc  paraius  est  verificare^  instead  of  coiKluding  to  tbe  countiy  as 
'  be  ought  to  do,  though  the  defendant  in  error  pleads  in  nullo  etf 
erratum^  it  shall  not  amoimt  to  a  confession,  but  shall  be  taken 
only  for  a  demurrer ;  yet  it  appears  that  the  conclusion  with  an 
averment  is  right  where  an  error  in  fact  is  ass^ed  in  order  to  give 
an  opportunity  of  trying  the  fact  by  the  country,  if  the  defendant 
in  error  choose  it.    Sheepshanks  v.  Lucas,  1  Bwrr.  412.     Walker 
o.  Stokoe,  Carth,  367.    But  it  is  properly  said,  that  the  plea  in 
nullo  est  erratum  b  itself  in  the  nature  of  a  depiurrer,  and  at  once 
refecB  the  matter  of  law  arising  thereon  to  the  judgment  of  the 
court.    2  Tidd,  1220.    See  ako  RoL  Mr.  763.  (K.)  ^/.  4.    Bro. 
Error y  03 ;  as  when  an  error  in  fact,  that  is  not  assignable,  be 
assigned,  and  tn  nullo  est  erratum  be  pleaded,  it  is  no  coofessitHi, 
but  a  demurrer,  2  jBoc.  Abr.  488.     If,  however,  an  error  in  fact 
be  well  assigned,  and  the  defendant  in  error  would  put  in  issue  the 
truth  of  it,  he  ought  to  deny  the  fact  and  join  issue  on  it,  and  have 
it  tried  by  the  country ;  and  not  say  tn  nullo  est  erratum :  for  by 
so  doing  he  acknowledges  the  fact  to  be  true,  1  Rol*  Abr»  763. 
(£•)  J9/.2.    And  after  iifi//o  est  erratum  pleaded,  no  diminution 
can  be  alleged,  ift.  764,  pL  5.    Bro.  Error,  93.    Robsert  v.  An- 
drews, Cro>Eliz.S4. 

If  the  plaintiff  in  error  assign  error  in  fact  and  error  in  law, 
which  are  not  assignable  together,  and  tfid  defendant  in  trror  plead 
to  nuUo  est  erratum ;  this  is  a  confession  of  the  error  in  Aict,  and 
the  jiulgment  must  be  reversed;  for  he  should  have  demurred 
for  the  duplicity.  2  Bac.  Abr,  487.  but  no  admission  of  tbe  party, 
whether  before  or  after  errors  assigned,  can  or  ought  to  restiam 
the  court  from  looking  into  the  record  before  them,  and  there- 
jfore  even  after  in  nullo  est  erratum  pleaded,  the  court  ex  officio, 
as  before  observed,  may  award  a  certiorari. 

The  practitioner  will  have  gathered  the  general  effect  of  the 
usual  plea  tn  nullo  est  erratum  to  an  assignment  of  errors ;  and 
his  time  to  advert  to  what  special  matters  may  be  pleaded  to  such 
assignment. 

These  may  confess  and  avoid  the  error  asagned,  but  may  allege 
a  release  of  all  errors,  or  of  all  suits.  Bac*  Abr.  497.  and  sudi 
release  contained  in  a  warrant  of  attorney  to  confess  a  judgment, 
is  good,  though  given  before  judgment,  provided  the  release  be 
dated  in  the  term  of  which  the  judgment  is  entered  up.  London 
V.  Pickerbg,  2  Stra.  1215.  but  where  there  are  several  plamtiffs, 
the  release  of  one  of  them  shall  not  bar  the  others.  Ruddock^s 
Case,  6  Rq^,  2,5.  a.  And  in  pleading  a  release,  the  defendant 
must  lay  a  venire  ^  but  though  it  be  iU  pleaded,  yet  if  there  are 
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•BO  ciTors,  the  court  will  aiBrm  the  judgment.  2  Bac.  Abr.  497,  n* 
Or  he  may  plead  the  10  <^  1 1  fT.  III.  that  the  writ  of  error  was  not 
brought  within  twenty  years  after  the  signing  the  judgment. 
Street  v.Hopkinson,  2  Str.  1055 ;  and  this  statute  must  be  pleaded^ 
because  it  contains  a  clause  for  saving  of  the  rights  of  infants^  &c* 
and  it  must  conclude,  as  well  as  that  of  a  release  of  errors,  with 
praying  that  the  plaintiff  may  be  barred  of  his  writ  of  error. 
2  Bac.  jibr.  499.  To  the  special  plea  jhe  plaintiff  in  error  may 
reply  or  demur,  and  proceed  to  trial  or  argument,  and  the  court 
o^  error  may  award  a  venire, 

'  It  is  mentioned  before,  that  special  matter  of  law  already  ap- 
parent on  the  record,  needs  not  be  especially  assigned  for  error. 
See  the  previous  section. 

VII.  Of  the  Issue  in  Error.  Entry  of  Proceedings 
ON  THE  Roll  where  on  a  different  Roll.  Of  the 
Trial  of  an  Issue  in  Fact, 

The  next  consideration  is  the  issue  in  errors  joined  as  is  before 
observed,  or  by  the  defendant's  denial  of  the  fact  assigned  for 
error,  and  so  putting  it  in  issue :  or  by  the  plaintiff's  replication 
to  the  special  plea  of  the  defendant  in  error  putting  the  matter 
of  fact  of  that  plea  in  issue. 

The  proceedings  are  then  entered  on  tlie  roll  or  of  record.     In  of  the  entry  of 
error  from  C.  P.  to  K.  B.  the  entry  is  made  on.  a  roll  different  tlie  proceedings 
from  that  on  which  the  judgment  was  entered.     Holdlipp  r.  Ot-  ^°  ^^  ™"* 
way,  2  Sound.  102*     On  a  writ  of  error  coram  nobis,  the  pro- 
ceedings in  error  are  entered  on  the  same  roll  on  which  the  original 
judgment  or  former  writ  of  error  warentered,  ptherwise  the  whole 
would  be  discontinued,  though  after  verdict.     Yates  v,  Windham, 
Cro.  Eliz.  155.  £81.     Walker  v.  Stokoe,  iLd!.  Raym.  151.  S.  C. 
Carth.  369- 

The  trial  of  an  issue  in  fact  on  a  writ  of  error  appears  to  be  of  Of  the  trial  of 
very  rare  occurrencCy  and  the  particular  steps  to  be  taken  in  re-  ^"™'  ^  ^**'* 
latioD  to  such  trial,  are  not  different  from  those  which  occur  on 
the  award  of  a  new  venire  in  a  common  case ;  tlie  court  of  error 
having  power,  as  observed  before,  to  award  one.  After  the  plea 
or  replication  by  which  the  matter  of  fact  will  be  put  in  issue, 
proper  continuances  down  to  the  period  of  trial,  will  of  course  be 
entered,  and  also  an  award  of  the  venire. 

VIIl.  Of  the  Judgment  in  Error. 

The  nest  point  in  due  course  occurring  for  consideration  is  the  of  the  jndgment 
judgment  in  error.  '"  error,  reversed 

If  it  be  for  the  plaintiff  in  error,  the  judgment,   in  case  the  ^'  •^"^^^ 
error  be  in  fact^  is,  that  the  judgment  (in  the  original  action)  be 
recalled,  1  Rol.  Abr.  805;  pL  Q  ;  in  case  the  error  be  in  law,  that 
the  judgment  be  reversed.    2  Bac.  Abr.  503. 

If  it  be  for  the  defendant  in  error,  he  being  the  original  plain- 
tiff in  the  cause,  the  common  judgment  in  error  is,  that  the  judg* 
ment  be  affirmed ;  and  this  is  the  language  of  such  judgment  in 
error,  whether  the  errors  assigned  shall  have  been  iti  fact  or  in 

vol.  I.  II  r 
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law.-  Bat  on  a  plea  of  release  of  errora  foond  for  the  defendant 
in  error,  the  jadgment  is,  that  the  plaintiff  be  bahed  of  his  writ 
>  of  error;  and  not  that  the  judgment  be  affinned.  So  also  where 
the  statute  of  limitation  of  error  is  pleaded.  Street  v.  HopldoaoD, 
Cos.  temp.  Hardw.  345. 
A  judgment  being  an  entire  thing,  cannot  regolariy  be  reversed 

•  in  part  and  affirmed  for  the  residue.  2  Bac.  Ahr.  500 ;  and  in  like 
manner  if  a  man  recover  in  debt  upon  a  judgment,  if  the  first 
judgment  be  reversed,  the  second  judgment  shall  also  be  reversed. 

/6.  501. 

So,  where  a  judgment  consists  of  distinct  parts,  one  part  may 

•  be  affirmed,  and  tlie  other  part  reversed.  Frederick  v.  JLookop, 
4  Burr.  2018.  In  this  case  the  judgment  as  to  the  costs  was  re- 
versed. But  it  is  said,  that  where  costs  are  merely  accessary  to 
the  principal  judgment,  there,  if  they  are  erroneously  given,  the 
judgment  cannot  be  reversed  as  to  that  only,  but  must  be  reversed 
fit  toto.  2  Bac.  Abr,  503.  Rous  v.  Etherington,  2  Ld^  JZoym. 
870;  but  see  Green  v.  Waller,  lb.  891. 

A  distmction  may  present  itself  as  to  the  judgment  where  the 
plaintiff  in  the  original  action  is  the  defendant  in  error.  In  that 
case,  if  the  judgment  in  error  be  also  against  the  original  pluntiff^ 
such  judgment  shall  only  be  to  reverse  the  former  judgment ;  for 
the  writ  of  error  is  brought  only  to  be  eased  and  discharged  from 
that  judgment ;  but  if  the  judgment  shall  have  been  given  for  the 
original  defendant,  and  the  origbal  plaintiff  in  the  cause  bring 
error  which  shall  be  determined  for  him,  the  judgment  in  error 
is  not  only  that  the  original  judgment  be  reversed ;  but  the  conrt 
shall  also  give  such  judgment  as  the  court  below  should  have 
given.      See  Parker  v.  iiarrb,  1  Salk*  262.      And  where  jodg- 

•  ment  for  the  defendant  on  a  special  verdict  is  reversed  in  the  £x« 
chequer  Chamber,  that  conrt  will,  on  motion,  give  a  final  judg- 
ment for  the  plaintiff.  Den,  d.  Mellor  v.  Moore^  \B.tf  P.  30. 
recognised  Clements  r.  Waller,  4  Biffr.  2156.  On  the  reversal  of 
a  judgment  for  a  defendant,  a  new  judgment  shall  be  given  for 
the  plaintiff,  if  he  appears  to  have  any  cause  of  action.  Fliillipa  r. 
Bury,  1  Ld.  Raym.  5.  S.  C.  1  Salk.  403.  and  it  may  be  deemed 
decided,  that  the  courts  above  may  give  a  new  judgment  for  the 
plaintiff  to  recover  his  damages ;  but  where  the  damages  are  not 
assessed,  as  when  judgment  was  given  on  demurrer^  the  £x* 
chequer  Chamber  or  Hoose  of  Lords  not  having  the  record  before 
them,  but  only  a  transcript,  cannot  give  a  new  and  complete  jndg* 
ment,  but  only  an  interlocutpry  one,  quod  reaipmt ;  and  the  tran- 
script being  remitted,  K.  B.  will  award  a  writ  of  inquiry  and  give 
final  judgment.     S;  C.  Carih.  319*    2  Sound.  101,  v.  ir. 

As  to  the  judgment  on  one  of  different  counts  for  the  plaintiff, 
and  on  another  for  the  defendant,  it  has  been  determined,  that  ii: 
judgment  be  given  for  the  plaint^  on  one  count  in  a  declaration, 
and  a  distinct  judgment  for  the  defendant  on  another,  and  the  de- 
fendant bring  a  writ  of  error  to  reverse  the  judgment  on  the  first 
count,  the  court  of  error  cannot  examine  the  legality  of  the  judg- 
ment on  the  second  count,  no  error  being  assigned  on  that  part  of 
the  record.  Campbell  v.  French,  6  T.  R.  200.  And  it  seems 
that  after  an  award  of  a  writ  of  inquiry  of  damages^  if  final  judg- 
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ment  be  given  for  a  certain  suniy  with  the  plaintiff's  assenti  it  is 
no  cause  of  error,^  altiiough  the  record  contain  no  entry  of  any 
inqoisition  executed.  Gould  v.  Hamoiersley,  in  error,  in  the  Ex- 
chequer Chamber,  4  Taunt.  148. 

Upon  error  assigned  of  a  misnomer  of  the  christian  name  of  one  Where  amend* 
of  the  plaintiffs  below,  in  the  warrants  of  attorney,  the  court  of  "■•?*  ®(  *J*"" 
Exchequer  Chamber  held  it  to  be  immaterial,  and  they  also  al-  "^"P'  '^'^' 
lowed  th^  transcript'  of  the  record  to  be  amended,  before  amend- 
ment  in  the  court  below,  where  there  had  been  no  verdipt  and 
judgment  entered  in  the  Nisi  Prius  record  and  judgment-roll  upon 
a  plea  of  set-off.    De  Tastet  v.  Rucker  and  Others  (in  error)i 
S  J.  B.  Moore,  135. 

IX.  Op  Costs  in  Errob.    Of  Intbrest. 

Where  a  judgment  is  reversed,  each  party  must  pay  his  own 
costs.  Wyvil  V.  Stapleton,  iSir,  617.  The  following  statutes  are 
silent  where  the  judgment  is  reversed,  2  Saund,  101,  x.  n. 

By  Stat.  3  if.  VII.  c.  10.  if  any  defendant  or  tenant  against  Statitte8« 
whom  judgment  is  given,  or  any  other  that  shall  be  bound  by  the  3  H.  VIL  c.  lO. 
said  judgment  sue,  before  execution  had,  any  writ  of  error  to  re-»  ^ 

verse  any  such  judgment,  in  delay  of  execution,  that  then,  if  the 
same  judgment  be  affirmed,  or  the  writ  of  error  be  discontinued 
in  default  of  the  party,  or  the  plaintiff  in  error  be  nonsuited 
therem,  the  person  or  persons  against  whom  the  writ  of  error  is 
sued,  shall  recover  his  costs  and  damages  for  his  delay  and  wrong-» 
ful  vexation  in  the  same^  by  the  discretion  of  the  justice  before 
whom  the  writ  of  error  is  sued.  In  the  case  of  Pearson  v.  lies, 
iDotig.  556.  n,  5.  561.  it  is  observed  by  the  learned  reporter^ 
that  the  word  '*  justice"  in  the  singular  number  is,  without  the 
possibility  of  a  doubt,  made  use  of  for  the  court,  and  that  there 
IS  no  court  of  error  consisting  only  of  one  judge.  The  statute  Stat  19  H«  VII* 
19 H.  VII.  c.  20.  recites  the  above  act;  but  it  seems  to  have  ^*^* 
escaped  the  learned  reporter,  that  this  act  states  and  recites  the 
word  in  the  former  act  to  have  been  **  justices,"  and  enacts,  that 
it  shall  be  thenceforth  duly  put  in  execution ;  and  in  a  late  case 
the  court  said,  ''  by  the  discretion  of  the  justice,  t.  e.  the  court 
afore  whom  the  writ  of  error  is  sued."  Salt  v.  Richards,  3  SmUh, 
121 ;  and  in  the  same  case  it  was  decided,  that  where  a  writ  of 
error  is  nonprossed  for  want  of  a  transcript,  the  defendant  in  error 
is  not  entitled  to  costs  under  the  statute  3  H,  VII.  e.  10.  See  also 
Milborn  v.  Copeland,  I  M.B^S.  104. 

These  statutes  do  not  extend  to  a  writ  of  error  sued  out  after  Csset. 
execution  served,  Gilb,  C.  P.  275 ;  but  costs  are  recoverable  in 
every  case  of  error  brought  before  execution  executed.  Ferguson  v* 
Rawlinson,  And,  113.  This  last  over-ruled  many  prior  cases ;  and 
Lee,  C.  J.  said,  that  the  case  of  Foot  v.  Berkly,  1  Fent.  88,  might 
be  considered  in  a  different  light  from  the  others  (those  over-ruled), 
upon  a  vefy  strict  construction  of  the  statute ;  so  that  it  may  hardly 
be  said  that  case  was  over-ruled  by  the  decision  in  Andrews,  as  it 
is  stated  to  have  been,  ^  Sound.  101.  w.n.  And  in  the  affirm- 
ance of  a  judgment  after  devastavit,  the  court  lield  that  an  ex- 
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ecutor  ought  to  pay  costs.  Caswell  v,  Norman,  2  Str.  977 ;  and  in 
Williams  v.  Rily,  it  was  held,  that  executors  and  admmbtratofa 
are  liable  to  costs  in  error,,  io  cases  where  they  would  be  liable  in 
the  original  action.  \H.  Bla..566.  See  also  Caswell  v.  Norman, 
J5.  2  G.  II.  B.  R.  there  more  fully  cited  than  in  Strange^  n. 
The  court  of  Ex.  Ch.  is  bound  to  allow  double  costs  to  the  defen- 
dant in  error  on  the  affirmance  of  a  judgment  in  the  K.  B. ;  bat 
it  is  entirely  a  matter  in  their  discretion,  whether  or  not  interest 
shall  be  allowed  on  such  affirmance.  Shepherd  o.  Mackredi, 
2  H.  BL  284.  In  the  House  of  Lords  they  give  sometimes  very 
large,  sometimes  very  small  costs,  in  their  discretion,  aooordiog  to 
the  nature  of  the  case,  and  the  reasonableness  or  unreasonablenesB 
of  litigating  the  judgment  of  the  court  below ;  and  it  is  under- 
stood to  be  the  practice,  that  in  order  to  lessen  the  costs  the  plsin- 
tiff  will  withdraw  his  errors.  But  where  errors  are  argued  in  the 
House  of  Lords,  without  having  been  argued  below,  and  jud^ 
ment  is  affirmed,  though  the  alleged  errors  may  be  well  worthy  of 
consideration,  the  plaintiff  in  error  must  pay  the  costs  of  the  pro- 
ceedings as  if  the  case  had  not  been  argued  at  all  in  that  house. 
Doran  v.  O'Reilly,  5  Dow,  233.  And  unless  the  costs  of  the 
proceedings  in  error  in  Parliament  be  there  given,  the  party  seeas 
without  remedy  for  them,  since  the  court  below,  to  which  the 
record  is  remitted,  has  no  power  to  give  them.  See  Bealec. 
Thompson,  2Af.^S.  249. 

By  Stat.  13  Car,  11.  st.  2.  c.  2.  s,  10.  if  any  person  shall  sue  or 
prosecute  any  wiit  of  error  for  reversal  of  any  judgment  given  after 
verdict,  and  the  said  judgment  shall  afterwards  be  affirmed,  ev^ 
such  person  shall  pay  unto  tlie  defendaiit  in  the  said  writ  of  error, 
double  costs,  to  be  assessed  by  the  court  where  such  writ  of  eiTor 
shall  be  depending,  for  the  delaying,  execution. .. 

By  Stat.  ^  Sf9  fV.llh  c.  1 1.  <.  2.  if  any  person  shall  commence 
or  prosecute,  in  any  court  of.  record,  any  action,  plaint,  or  soit, 
wherein,  upon  any  deoiurrer,  either  by  plaintiff  or  defendant,  de^ 
mandant  or  tenant,  judgment  shall  be  given  by  the  court  against 
such  plaintiff  or  demandant,  or  if,  at. any  time  after  judgment 
given  for  the  demandant  in  any  action,  phunt,  or  suit,  the  plain- 
tiff or  defendant  shall  sue  atiy  writ  of  error  to  annul  the  sud 
judgment,  and  the  said  judgment  shall  be  afterwards  a^rmed,  the 
writ  of  error  discontinued,  or  the  plaintiff  be  nonsuit  thereon,  the 
defendant  in  error  shall  have  judgment  to  recover  his  costs  against 
the  plaintiff  or  demandant,  and  have  execution  for  the  same,  by 
capias  ad  satisfaciendum,  fieri  facias,  or  elegit. 

An  avowant  in  replevin  for  rent  in  arrear,  for  whom  verdict 
and  jtidgment  are  given  below,  which  are  afiirmed  on  a  writ  of 
error,  is  not  entitled  to  his  costs  on  this  statute,  which  is  con- 
lined  to  judgments  for  defendants  on  demurrer.  Golding  v.  Om, 
lOEast,  2. 

A  judgment  for  the  plaintiff  was  reversed  .on  a  writ  of  error 
in  fact,  brought  by  the  defendant,  and  the  court  held,  that  the 
plaintiff  in  error  was  entitled  to  the  costs  of  tlie  original  actian* 
dioiigh  not  to  the  cpsts  in  error.  Per  Cur.  H.  40  G.  III.  K.  B. 
2  Tidd,  1234. 
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If  amendment  be  made  after  error  brought,  and  before  final  Where  plaintiff  in 
'  judgment,  or  the  plaintiff  proceed  after  notice  thereof,  he  shall  «^  «>»t  allowed 
not  be  allowed  his  costs.     Lloyd  v.  Skutt,  T.  23  G.  IIL  K.  B. 
2  Tidd,  748. 

Judgment  for  plaintiff  in  error  from  an  inferior  court,  and  that  Where  motion  ne- 

it  might  be  referred  to  the  master  to  tax  the  plaintiff  his  costs,  ^^^^Jm^^l^^l 
—  u        -^L      J  r     I        II  •  •      t   •  •  !•  •  /  nicnt  after  error 

wnere  the  defendant  had  not  jomed  m  error,  m  compliance  with  brought. 

*  the  usual  side-bar  rule,  can  only  be  obtained  on  motion*     Swift  ^ 
«.  Bottom,  iD.Sf  R.  183. 

It  has  been  seen,  that  damages  and  costs  shall  be  given  in*  error  Of  interest  in 
for  delay  of  execution,  although  none  were  recoverable  in  the  first  «'"'*>'• 
action.  Graves  v.  Short,  Cro.  Eliz.  617.  And  on  error  retum- 
'  able  in  K.  B.  that  court  will,  on  motion,  order  the  master  to  com- 
pute interest  on  the  sum  recovered,  by  way  of  damages,  from  the 
day  of  signing  final  judgment  below,  down  to  the  time  of  affirm- 
ance, and  to  add  the  same  to  the  costs  taxed  for  the  plaintiff  in 
the  original  action.     2  Saund,  101,  tr.  n.'  and  the  authorities  there 

*  cited,  particularly  Zinck  v.  Langton,  Dough  752,  n.  3.  and  £n- 

*  twistle  V.  Shepherd,  2  T.  R.  78.  In  a  reference  from  the  above 
note  on  the  case  of  Zinck  v.  Langton,  it  is  observed  by  the  late 
learned  reporter,  that  if,  by  the  course  of  the  court  of  error,  in- 
terest is  not  computed  in  the  allowance  of  costs  on  the  affirmance 
of  the  judgment,  the  jury  may  give  interest  by  way  of  damages, 
from  the  time  of  signing  the  original  judgment.      Entwistle  v. 

*  Shepherd,  2  T.  R.  78.     And  the  Exchequer  Chamber  does  not, 

*  in  the  ordinary  exercise  of  its  discretion,  give  interest  upon  the 
'  evidence  of  affidavits,  but  only  on  that  which  appears  on  the  re- 
'  cord.       Dorau  v.  O'Reilly,   [printed  as  Anonymous],   7  Taunt. 

244.  But  an  avowant  in  replevin  for  rent  in  arrears  for  whom 
verdict  and  judgment  are  given  below,  which  are  affirmed  on  a 
writ  of  error,  is  not  entitled  to  be  allowed  interest  on  the  sum 

*  recovered  by  force  of  the  statute  3  H.  VIL  c.  10,  which  is  con- 
fined to  judgments  recovered  by  plaintiffs  below,  and  affirmed  on 
a  writ  of  error.  Golding  v.  Dias,  10  East,  2.  But  in  debt  on  re- 
cognizance against  bail  in  error,  in  Cx.  Ch;  the  bail  are  not  liable 
to  pay  interest  between  the  time  of  the  original  judgment  and  the 

*  affirmance;  Frith  v.  Leroux,  2  T.  R.  57.  59*  and  n.  (a).  And 
the  dourt  decided,  that  the  bail  were  liable  only  for  the  interest 
subsequent  to  the  time  of  affirming  the  judgment;  and  also  that 

*'  the  case  of  White  v.  the  Duke  of  Newcastle,  went  by  surprise. 

See  also  Welford  v.  Davison,  4  Burr.  2 127.    Anon.  4  Taunt.  722. 

In  the  Ex.  Ch.  where  interest  was  denied  generally,  the  recog- 
'  nizance  being  in  K.  B.  the  court  remarking  the  difference  between 

the  recognizance  in   that  court  and  in  C.  P. ;  that  in  K.  B.  being 

confined  to  the  amount  of  the  debt.    In  the  court  of  Ex.  Ch.  it  is 

*  a  matter  entirely  in  the  discretion  of  the  court,  to  allow  interest 
on  the  affirmance.  Shepherd  v.  Mackreth,  2  H.  Bl.  284.  As  to 
where  it  was  allowed  in  error  brought  upon  a  judgment  in  an 
action  of  trover  for  certain  bills  of  exchange,  see  Atkins  v. 
Wheeler,  2  New  R.  205  ;  and  also  on  a  contract  to  make  good  to 
the  acceptor  of  a  bill,  so  much  money  as  the  dividends  of  a  bank- 

-  rupt*8  estate  should  fall  short  of  the  amount  of  the  bill.    Furlotiga 
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9.  Rucker,  in  error^  in  the  Exchequer  Chamber,  4  Tauat.  250. 
Also  on  a  balance  on  a  merchant's  account,  and  for  interest  on 
that  balance.  Hammel  v.  Abel,  Id,  298.  And  although  not 
allowed  on  mere  money  lent;  but  it  was  allowed  for  balance 
of  account  and  money  lent,  and  for  interest  upon  the  advances, 
where  the  plaintiiFs,  as  bankers,  have  been  in  the  habit  of  chargiag 
it.  Gwyn  v.  Godby,  in  error,  in  the  Exchequer  Chamber, 
Id.  346.  So  also  where  goods  were  to  be  paid  for  by  a  hill 
which  was  not  given,  from  the  time  the  bill  would  have  become 
due.  Middleton  v.  Gill,  Id.  298.  So  also  on  an  affirmance 
of  a  judgment  on  a  promise  to  give  a  mortgage.  Anon,  in  the 
Exchequer  Chamber,  Id.  876.  So  also  for  the  proceeds  of 
stock  fraudulently  sold  out.  Mitchell  v.  Minikin,  6  Tmcti/.  117. 
But  upon  a  contract  to  replace  stock,  and  pay  dividencb  in  the 
mean  time,  though  the  jury  give  damages  for  the  value  of  the 
stock  and  the  amount  of  the  dividends,  yet  upon  affirmance  in 
error  of  the  judgment,  the  measure  of  increase  that  oiay  hive 
accrued,  is  not  the  further  dividends  that  may  have  accrued, 
but  interest  on  the  damages  given  as  the  value  of  the  ca« 
pital  stock.  Dwyer  v.  Guny  and  Others,  7  Taunt.  14.  So 
also  on  an  attorney's  undertaking  to  pay  debt  and  costs  oo  a  daj 
certain.  v.  Edmimds,  6  Taunt.  346.  But  it  was  re- 
fused, where  in  covenant  on  a  charter-party,  the  plaintiff  assigned 
two  breaches,  one  for  a  specific  sum,  the  other  for  unliquicJated 
damages ;  on  judgment  by  default,  damages  are  assessed  generallj. 
Martin  v.  Emmote,  Ex.  Ch.  in  error,  2  Marsh.  230.  6  TgumL 
530.  St  C.  And  upon  the  affirmance  of  a  judgment  for  the  plain- 
tiff, in  an  action  upon  an  attorney's  bill,  they  will  not  allow  in- 
terest. Walker  v.  Bayley,  9,  B.  S^  P.  219.  But  this  court  will 
allow  interest  to  a  defendant  in  error,  under  stat.  3  H.  VII.  r.  10. 
on  a  judgment  of  non  pros,  as  well  as  on  a  judgment  of  affirm- 
ance. Sykes  v.  Harrison,  1  fi.  S^  P.  29.  but  not  where  the  ori- 
ginal debt  carried  no  interest,  unless  it  distinctly  be  proved  or 
admitted  that  the  writ  of  error  were  brought  for  delay.  Saxelby 
V.  Moor,  3  Taunt.  51.  Nor  where  judgment  b  entered  generallj 
upon  a  declaration  in  assmnpsit,  some  of  the  accounts  wherec^ 
are  for  unliquidated  damages.  Powell  v.  Saunders,  5  Taunt.  28. 
And  semb.  that  a  judgment  on  a  count  for  not  accounting  for  goods 
delivered  to  sell  on  commission,  will  not  bear  an  interest  oo  affirm- 
ance in  error.  Id.  ib.  And  interest  refused  on  affirmance  in  enor 
of  a  judgment  in  an  action  on  a  judgment  of  a  court  in  Jamaica, 
in  an  action  for  goods  sold  and  delivered,  and  interest  on  tbe 
price  of  the  goods.    Doran  v.  O'Reilly  [printed  as  AnoDjmous], 

'jTaunt.9AA. 

So  where  the  judgment  in  the  court  below  was  in  an  action  on 
an  account  stated,  and  for  interest  on  the  balances.  Id.  ib.  In 
the  court  holden  before  the  lord  chancellor  and  treasurer  and 
judges,  under  stat.  31  £.  III.  for  examinii^  erroneous  judgments 
in  the  Exchequer,  th^  practice  is  to  give  interest  from  the  day  of 
signing  the  judgment  to  the  day  of  affirming  it  there,  computed 
according  to  the  current,  not  accordiqg  to  the  strictly  legal  rate  of 
interest.  Bodily  v%  Bellamy,  2  Burr.  1094.  See  also  Anopu 
4  Taunt.  30. 
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Hie  sum  now  allowed,  at  least  in  the  court  of  Ex.  Ch.  is,'  I 
believe,  4/.  per  cent. 

X.  Of  Execution  in  Ehbor. 

« 

Tbe  sum  for  which  execution  is  to  be  taken  out,  may  include 

die  sum  recovered  in  the  original  action,  as  well  as  the  damages 

and  costs  in  error,   or  for  these  alone  by  fieri  facias^  elegit ^  or 

capias  ad  satisfaciendum.    2Saund.  101.  n.  x.  and  also  by  levari 

J'adas,  which  is,  indeed,  in  the  nature  of  a  yiftxt  of  fieri  facias. 

Judgments  must  be  executed  in  those  courts  in  which  they  are  By  what  court 
given.     Bac.  Abr.  721  •    See  also  Vicars  v.  Haydon,  4  Cowp.  843.  execution  issued. 
And  where  a  writ  of  error  determines  in  the  Ex.  Ch.  by  abatement 
or  discontinuance,  the  judgment  is  not  again  in  B.  R.  till  there  be 
a  remittitur  entered ;  or  without  a  remittitur  it  cannot  appear  to 
the  court  but  that  the  writ  of  error  is  still  pending  in  the  Ex.  Ch. 
Howard  v.  Pitt,  iSalk,  £6l.  and  if  the  writ  of  error  abate  by 
motion,  it  is  said  to  be  usual  for  the  pljiintifF  to  move  the  court 
on  an  affidavit  of  the  fact,  for  leave  to  enter  a  remittitur  and  take 
out  execution.     Giggeer's  Case,  ib.  264.    So  if  the  plaintiff  re- 
cover a  judgment   against  two  defendants  in  B.  R.   and  one  of 
them  bring  error  in  Ex.  Ch.  the  plaintiff  cannot  charge  the  other 
defendant  in  execution  till  the  record  be  remitted  into  B.  R.  not- 
withstanding the  writ  of  error  might  have  been  quashed  imme- 
diately,  because  not  brought  by  both  defendants.      Laroche  v. 
Wasbrugh,  2  T.  R.  1ST,     But  where  the  judgment  is  affirmed  on 
a  writ  of  error,  coram  nobis,  or  from  C.  F.  or  an  inferior  court, 
returnable  in  K.  B.  tbe  execution  may  issue  immediately  out  of  that 
court ;  for  the  record  remains  there,  or  is  supposed  to  be  re- 
moved thither.     Vicars  o.  Haydon,  Cowp.  843.      This  was  not 
indee^l  the  precise  point  in  this  case,  but  Lord  Mansfield,  C.J. 
said,    that  upon  a  writ  of  error  to  the  House  of  Lords  from 
K.  B.  a  transcript  only  goes  up,  and  the  record  is  supposed  to  be 
sent  back  again  to  K.  B.  and  if  the  judgment  is  affirmed,  K.  B. 
may  award  execution,  and  that  on  a  writ  of  error  from  C.  P. 
though  transcript  only  is  removed,  K.  B.   may  award  execution. 
Cowperthwaite  v.  Owen,  3  T.  R.  657. 

XL  Op  Restitution  to  the  Party. 

It  seems  material  to  inquire,  to  what  the  parties  shall  be  restored  Of  restitution  on 
on  the  reversal  of  the  judgment ;  and  it  appears,  that  if  a  man  'erersal. 
recover  damages,  and  hath  execution  hy  fieri  facias,  and  upon 
the  fieri  facias  the  sheriff  sells  to  a  stranger  for  a  term  of  years, 
and  after  the  judgment  is  reversed,  the  party  shall  be  restored  only 
to  the  money  for  which  the  term  was  sold,  and  not  to  the  term 
Itself.  2  Bac.  Abr.  505.  But  it  also  appears,  ubi  supra,  that 
if  the  goods  of  an  outlawed  man  are  sold  by  the  sheriff  upon  a 
capias  utlagatum,  and  after  the  outlawry  is  reversed  by  writ  of 
error,  he  shall  be  restored  to  the  goods  themselves. 

Subject  to  this  state  of  the  case,  as  influenced  by  a  change  of 
certain    property  u^der    certain    circumstances,   tlie  decision  in 
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SympsoQ  r.  Jucod,  Cro.  Jac.  699f  must,  it  is  presvmcd,  be 
taken,  which  says,  that  the  plaintiff  in  error,  after  the  reirenal, 
is  to  be  restored  to  ail  that  he  lost,  and  «|hat  the  plaintiff  on  the 
judgment,  by  colotir  thereof,  bad  taken  after  the  judgment*  >o 
certain  cases  also,  a  scire  facias  must  be  sued,  but  the  following 
case  sufficiently  ascertains  what  those  cases  are.  Where  the  plaiu- 
tiff  has  execution,  and  the  money  is  levied  and  paid,  and  that 
judgment  is  afterwards  reversed,  diere  because  it  appears  on  the 
record  that  the  money  is  paid,  the  party  shall  have  restitution  with* 
out  a  scire  facias ;  and  there  is  a  certainty  of  what  was  lost, 
otherwise  where  it  was  levied  but  not  paid,  there  must  then  be  a 
scire  facias  suggesting  the  matter  of  fact,  viz*  the  sum  levied,  &c. 
Anon.  2  Salk,  588.  But  where  personal  goods  are  delivered  to 
the  party  per  rationabile  prelium  4r  extentitm^  upon  the  reversal 
of  the  judgment,  he  shall  be  restored  to  the  goods  themselves. 
RoL  Abr.  778.  And  it  seems  that  a  collateral  judgment  sliall 
not  be  reversed,  although  the  principal  one  be,  for  if,  after  ju<i^- 
ment  in  a  scire  facias  against  bail,  tlie  judgment  against  the  prin- 
cipal is  reversed,  tliis  is  no  reversal  of  the  judgment  against  the 
bail.  2  Bac.  Abr.  506 ;  but  tliey  may  be  relieved  by  audiLa 
querela. 

XII.  PRACTICAL  DIRECTIONS, 
In  Error  from  K.  B.  to  Exchequer  Chamber. 

WhOyplaintiflTand  The  party  suing  out  the  tcrit  of  error,  whether  plaintiff  or  defeudniU 
defendant  in  er-  in  tite  oiiginal  cause,  is  thence  called  the  plaintiff  in  error;  and  the 
^^^'  opposite  party  is  called  tlie  defendant  in  error. 

Of  soiog  pnt  the  The  first  step  to  be  taken  in  proceeding  in  error,  is  to  bespeak  the  writ 
writ.  of  error;  prepare  the  precipe.  No.  1,  Forms  subjoined.      Carry  sawe 

to  the  cursitor  of  the  county  trJiere  venue  is  laid,  who,  according  to  the 
exigency  of  the  case,  will  either  procure  the  writ  to  be  sealed  at  a 
private  or  at  the  public  seal,  and  he  will  direct  you  when  to  call  for  the 
writ;  pay  for  the  same  £1.  10s.  6d.  If  private^  sealed,  pay  ^  6d. 
more.  ■• 

Allowance  and  Having  procured  the  writ  (No.  2,  FoRMS  suhjoined)  Jirsi  taking  '• 
service.  copy  as  soon  as  may  be,  agreeable  to  R.  G.  £.  36  C.  II.  deliver  it  to  the 

clerk  of  the  errors,  Mr.  Smith,  at  the  chambers  of  the  L.  C. «/.  K.  B. 
Serjeant's- IiiD.    Pay,  on  allowance,  which  is  of  course,  £2. 

Tlie  allowance  is  No,  3,  Forms  subjoined.  A  correct  copy  of  the 
allowance  may  be  served  on  the  opposite  party,  either  immediaiely  or  <m 
the  taxing  the  costs;  and  at  the  time  of  service,  the  original  aUmoanee 
should  be  sl^ewn :  this  is  in  the  ordinary  course  df  proceeding »  Bui  if 
the  defendant  in  error,  with  a  view  to  defeat  the  writ  of  error,  will  wt 
proceed  to  sign  the  judgment  until  after  the  return  of  the  writ  of  error 
the  court  will  not  q%ULsh  it;  see  the  cases,  sect.  III.  of  this  title. 
Ai  to  bail.  In  four  days  exclusively  after  the  service  of  the  allowance  of  the  writ 

of  error,  or  within  four  days  after  judgment  signed,  provided  such  al- 
Uncance  shall  have  been  served  before,  bail  in  error  must  be  put  in  wUk 
the  clerk  of  the  errors,  in  cmirt  or  before  a  judge  ;  procure  necessary  at- 
tendance;  give  the  notice.  No,  6,  Forms  subjoined:  pay  in  court 
£1.  V2s.  Sd.  if  at  clmmbers  only  £1.  5s.  Gd.  The  names  of  the  bail, 
with  their  additions,  are  previously  given  on  a  slip  of  paper  ta  the  ckrk 
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of  the  errors,  by  whom  they  are  duly  entered  in  a'  book  kept  for  thai 
pnrpose.    See  the  recognizance,  No.  4,  Forms  subjoined. 

Where  bail  is  put  tn,  in  vacation,  it  should  be  reeoUected,  that  notice 
should  be  immediately  given  of  their  justification  for  the  first  day  of 
ike  next  term.  This  is  done  in  the  way  usual  in  cases  of  bail  on  or^ 
dinary  occasions.    See  the  case  presently  cited.  *' 

The  allowance  of.  the  writ  of  .error  being  served,'' and  bail,  where 
necessary,  duly  put  in,  and  notice  given,  the  next  step  to  be  taken  is  on 
the  part  of  the  defendant  in  error,  who  is  to  procure  a  rule  for 
better  bail ;  this  he  must  do  in  twenty  days,  or  not  at  all,  agreeably  to 
R.  G.  M.  5  W.  «&  M.  See  No.  G,  Forms  subjoined;  pay  for  the  same  2#. 
serve  copy.  If  this  rule  be  served  in  the  vacation,  the  bail  in  this  court 
need  not  justify  till  the  next  term ;  but  notice  of  justification  for  the 
first  day  of  next  term,  should,  I  think,  be  given  within  four  days  after 
the  service  of  the  rule  for  better  bail.  No.  1,  Forms  subjoined^  And  ii 
appears  that  only  the  bail  of  whom  suck  notice  shall  have  been  given, 
will  be  permitted  then  to  justify.  See  the  ease  below,  unless  under 
special  circumstances.  Same  ease  See  also  Ostreick  and  Another  r^ 
Wihon,  1  M.  &  S.  367,  n.  but  a  difference  m  thu  re^din  C.  P.  will 
be  mentioned  in  its  place.  The  same  rule  as  to  how  many  days  notice 
of  justification  are  necessary  to  be  observed  in  error,  as  in  common  cases, 
ante.  A  rule  for  the  allowance  of  bail  must  also  be  duly  obtained, 
and  a  copy  served.  No.  8,  Forms  subjoined.  The  bail  is  justified  in 
court,  and  the  clerk  of  the  errors  has  notice  to  attend.  Pay  court  fees 
Vs,  6d.  and  clerk  of  the  errors  10s. 

Bui  where  tlie  plaintiff  in  error,  within  four  days  after  being  nded 
to  put  in  better  bail,  viz.  on  the  day  after  Hilary  Term,  gave  notice  thai 
he  should  nutify  the  sawte  bail  on  the  first  day  of  the  ensuing  term,  and 
two  days  before  the  first  day  of  that  term,  gave  notice  of  fresh  bail,  it 
teas  held,  that  the  latter  were  not  entitled  to  justify,  there  being  no  * 
reason  assigned  for  the  non-attendance  of  the  former  bail.  Lunn  v. 
Leonard,  1  M.  ^(s  S.  306.  Hickky  ▼.  Mutton,  B.  R.  H.  27  6.  III. 
1  M.  &  S.  368,  n.  contra. 

It  is  a  rule  that  no  time  be  allowed  to  justify  bail  in  error.  Per  Bay- 
Icy,  J.,  G.  55  6.  III.  K.B.  Tidd,  298.  But  see  an  exception  to  this 
rule,  Dyott  v.  Dann,  1  D.  &  R.  9. 

The  defendant  in  error,  on  being  served  with  the  allowance  of  the  Rule  to  certify  or 
writ  of  error,  and  bail  being  perfected,  or  if  bail  are  unnecessary,  may,  transcribe  tiie  ie« 
on  the  essoign  day  of  the  term  on  which  the  writ  of  error  is  returnable,  ^^ 
apply  to  the  clerk  of  the  errors,  Mr.  Smith,  before  mentioned,  for  a 
rule  to  transcribe  or  to  certify  the  record;  pay  for  the  same  2s.    See 
2Vb.  9,  Forms  subjoined.    Sme  copy  on  the  attorney  for  the  plain* 
tiff  in  error ;  the  eight  days  are  reckoned  exclusive. 

The  defendant  in  error  at  the  time  of  taking  out  this  rule,  or  soon 
afierwartu,  leaves  a  close  copy  of  the  whole  proceedings  with  the  clerk 
of  tlie  errors ;  and  the  attorney  for  the  plaintiff  in  error,  within  the 
time  mentioned  by  the  rule,  pays  the  clerk  of  the  errors  £l.ls.  on  oc- 
count  of  transcript ;  and  when  afterwards  called  upon  by  him,  care 
must  be  taken  to  pay  tke  remainder,  or  a  non  pros  may  be  signed. 

If  the  judgment  be  on  inquiry,  a  bill  should  be  filed  with  the  clerk  of 
tke  declarations,  entitled  of  the  same  term  with  the  declaration. 

The  transcript  being  complete,  a  copy  is  delivered  by  the  clerk  of  the 
errors  to  the  attorney  for  the  defendant  in  error,  who  thereupon  proceeds 
to  the  treasury  to  examine  the  same  with  the  roll  there ;  pay  for  examine  Conclualon  of 
ing  in  vacation,  7«.  lOrf.     This  step  concludes  the  proceedings  by  either  proceedings  in 
of  the  parties  for  this  frst  term;  it  being  that  of  which  the  judgment  in  J^[^'  ^®  °"* 
the  original  action  is  signed. 
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Role  to  allege  dU 
minutioiit 


Observation  a«  to 
alleging  dimiiiu- 
tiofl. 


See  cerlionui. 


CoDcInslon  of  the 
■ecood  term. 
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ne  fallawing  term  being  the  second  from  the  isnung  of  the  wrU  of 
error,  the  proceeding  u  reeommencai  on  the  part  of  ike  defendntin 
error.  Hit  attorney  then  obtains  of  the  derk  of  the  errors  w  the 
Exchequer  Chamber,  to  whom  the  transcript  has  been  deUoered  over, 
a  ruie  to  allege  diminutiont  pay  2s.4d.  a  copy  of  which  he,  in  Uk 
manner,  duly  serves  on  the  attorney  for  the  plaintiff  in.  error.  See 
the  rule.  Forms  No.  10,  subjoined.  Hkis,  like  the  fcnmer,  is  an 
eight-day  ruk. 

On  being  served  with  this  rule,  it  is  ineumbeni  upon  the  praetitionar  to 
see  that  on  application  at  the  office  of  the  clerk  of  the  errors  in  the 
Exchequer  Chamber,  the  whole  sum  due,  which  is  8d*  per  foUo,  be 
paid*. 

The  alleging  diminution,  on  the  part  of  the  plaint^  in  error,  is 
almost  in  every  case,  confined  to  the  business  of  paying  these  feet. 
Where  any  real  ground  for  alleging  diminsUion  exists,  suck  gtoiad  u 
formally  alleged:  such  as  the  want  of  an  original^  or  an,  imperfed 
record ;  upon  which  a  writ  of  certiorari  is  issued,  as  to  which  see  ante, 
where  that  title  is  treated  at  length.  See  also  title  Diminution  in 
Error,  ante. 

The  payment  of  these  fees  may  be  said  therefore,  generaliy,  to 
constitute  the  business  of  the  second  term,  on  the  part  of  theplaintijf 
in  error. 


*  An -omission  on  the  part  of  this 
officer  to  demand  the  whole  sam  doe  on 
alleging  dimlnntion,  ultimately  eost  a 
very  respectable  practitioner,  in  the 
city,  some  years  since,  nearly  j^SOO. 

I  shall  relate  the  circumstances  short- 
ly. On  bein^  served  with  the  role  to 
adlege  diminution,  an  application,  agree- 
ably to  the  vei7  plain  airectton-  in  Mr. 
Impey's  practice,  K.  B.  of  that  date 
(about  1789,)  vras  made  by  the  then 
managing  clerk  in  the  attorney's  office, 
and  he  paid  to  Mr.  Cecil,  the  then 
clerk  of  the  errors  in  the  Exchequer 
Chamber  the  full  sum  demanded  by 
him. '  In  a  few  days  afterwards 
Mr.  Edge,  at  that  time  an  agent  in 
error,  called  at  the  office  of  the  attor- 
ney, and  mentioned  that  Mr.  Cecil  had 
sent  to  him,  Mr.  Edge,  who,  as  was 
known  to  Mr.  Cecil,  had  before  acted 
as  agent  in  error  for  the  attorney,  for 
noney  due  on  a  rule  for  alleging  diminn- 
tiop.  The  attorney's  clerk  replied,  that 
the  money  had  been  paid ;  and  referring 
to  the  disbursement  book,  specified  the 
day.  Mr.  Edge  returned  satisfied,  as 
was  the  clerk  who  had  paid  the  sum 
<<  demanded,'*  that  the  rale  had  been 
obeyed.  In  a  day  or  two,  a  nen  pros  for 
want  of  payment  of  the  transcript  mo- 
ney, was  signed,  and  an  execution  for 
the  debt  and  costs  was  levied.  An  ap- 
plicatfonwas  immediately  made  to  the 
court  for  a  rule  to  shew  cause  why  the 
execution  should  not  be  set  aside,  ^kc. 
&c.  Ttie  direction  in  Mr.  Impey's 
book  of  practice  was  ttated  to  have 


guided  the  managing  clerk,  who  sIio 
deposed  to  having  paid  tbe  sum  d<- 
manded  at  the  office  of,  and  by  Mr.  Ce- 
cil, agreeably  to  the  practice  laid  dswn 
byMr.Impey.  The  court  refosiag  to 
Interfere,  the  plaintiff  in  error  brought 
an  action  against  the  attorney,  snd 
finally  recovered  the  snm  levied  voder 
tbe  execution,  with  costs.  It  shoakl  be 
observed  that  had  the  writ  of  error  beeo 
prosecuted,  the  original  judgment  aisst 
nave  been  reversed. 

An  opinion  was  taken  on  the  general 
question,  and  tbe  fact  of  the  payment 
of  the  sum  demanded  bv  Mr.  Cecil  wai 
stated ;  tbe  opinion,  of  great  legal  so- 
thority  at  that  time,  strongly  asserted 
the  liability  of  that  officer  to  the  attor- 
ney, bnt  the  practitioner  was  avene 
from  seeking  indenmity  at  the  hands 
of  Mr.  Cecil;  especially  as  it  ap- 
peared he  had  not  captiously  or  hastily 
signed  the  non  froe,  bnt  had  previoosly 
sent  to  Mr.  Edge  anppoauiff  hhn  to  be 
stIU  the  agent  in  error  of  the  prac- 
titioner. 

It  will  be  readily  perceived  that  there 
can  be  nothing  invidious  in  themcD- 
tioning  these  circumstances ;  tbe  caose 
was  attended  with  those  ill-fortoned  ac- 
cidents which  will  occur,  notwitlistand- 
ing  great  care ;  but  this  should  operate 
as  a  reason,  more  forcibly  to  unprc&s 
upon  the  practitioner  the  necessity 
there  is  for  due  vigilance  in  his  profb- 
sion#  At  that  time,  indeed,  agency  in 
error  had  not  become  so  general  as  it 
DOW  is. 
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Aitjf  time  in  the  third  term,  most  unuilbf  early  in  the  term,  a  rule.  Proceedings  the 
io  asrign   errcrs  it  tahen  out  by  the  attorney  Jor   the  defendant  t».  third  tenn. 
^f^or  ;  pay  2s.  4d. ;  a  copy  ie  duly  terved.    See  No.  11,  Forms. 

Onreeeioing  this  rule^  which  expiree  in  eight  days  after  sertice,  the  Of  assigning  er- 
attorney  for  the  plainHff  in  error,  tit  due  time,  either  assigns  for  error  'o"* 
such  matter  as  he  may  be  advised  is  error;  or  what  is  much  ofiener  the 
case,  in  a  very  large  proportion  of  the  prosecutions  of  the  writs  of 
error,  he  assigns  general  errors  oniy:  that  is  to  say,  it  is  left  to  the 
officer  to  assign  such  general  errors  only  on  the  record ;  and  the  plain- 
h^'#  attorney  sufficiently  complies  with  the  rule  by  paying  the  proper 
f^BS  ihte  on  assigning  such  errors ;  these  are  Bs.  See  title  Assign  mbnt 
OP  OENBRAL  ERRORS,  No.  12,  FoRMS,  subjoined. 

Bmi  something  more  musi  be  done  by  the  practiHoner  where  real  errors  When  special  er- 
are  to  be  assigned.  The  papers  are  laid  before  oounsel  or  special  rors  are  assigned. 
pleader;  who  settles  or  draws  such  special  assignment  of  errors;  fee, 
according  to  their  length  and  importance.  A  fair  copy  of  these,  signed 
by  counsel,  is  given  to  the  clerh  of  the  errors  tit  the  Exchequer 
Chamber.  Several  forms  of  special  assignments  of  error  will  be  found 
subjoined.   These  may  be  easily  adapted  to  the  exigency  of  the  case^ 

But  where  by  the  pleadings  qtteiions  upon  matter  of  law  are  already 
rtdsed,  the  assignment  of  special  errors,  re^aUeging  such  questions  is  aUo» 
together  unnecessary.  At  least  it  so  struch  me  when  adnismg  upon  a  very 
special  case  lately  argued  at  great  length  upon  the  assigmnent  of  general 
errors  only.  No  objection  founded  on  the  absence  of  special  assignment  of 
errors,  was  tahen,  and  the  court  of  error  gave  judgment.  Wathins  v. 
Flanagan,  H.  4  G.  lY.  lit  Error,  in  the  Ex.  Ch. 

The  fees  are  to  be  paid.     The  defendant  in  error  having  joined  in  J^oiuder  in  error. 
error  b^  pleading  in  nallo  est  erratanii  the  case  is  ready  for  argument 
in  the    Court  of  Exchequer  Chamber.     This  plea  is  My  engrossed 
and  delivered  to  the  clerh  of  the  errors,  who  enters  the  same.    Sea 
a  general  form  of  this  plea.  No.  13,  Forms  subjoined.    But  argu"  As  to  argoment 
ment  may  not  take  place  till  the  term  after  errors  assigned.     The  ^***^J*  ^  ^^^ 
cause  is  set  down  by  the  officer  above  mentioned  in  course:  pay  him 
.9s.ed. 

The  judgment,  where  there  is  no   real  error,  being  affirmed,  the  As  to  judgment 
plaintiff  in  error  either  sues  out  a  writ  of  error  in  parliament,  or  ere-  w*>«>*  "o  "*««* 
ctcfioft  issues  against  himself,  his  goods,  or  his  bail ;  or,  from  the  conoe-  ^^^^' 
nient  delay  which  the  prosecution  of  the  suit  in  error  has  afforded  him, 
he  may  have  become  enabled  to  pay  the  debt  and  costs.* 

If  the  errors  demand  argument,  obtain  a  copy  of  the  proceedings  of  ^^^  *^e  errors 
the  clerh  of  the  errors;  pay  him  Sd^perfoUo.    DeUver  copy  to  <*«  are  to  Iks  argued. 
plaintiff  *s  attorney.     The  argument  takes  place  on  a  day  early  in  the 
term,  called  the  affirmance  day.    See  titk  Affirmancb  Day,  ante ; 
and-if  not  then  decided,  the  argument  is  resumed  on  the  adji 


*  I  have  cancelled  the  note  which  in 
the  former  edition  of  this  worlc  was  ap- 
pended to  this  sentence;  convinced, 
from  the  gross  abuses  to  which  the 
practice  has  led,  that  the  writ  of 
error  is,  in  499  cases  out  of  500,  a 
flagrant  abuse  of  the  forms  of  jus- 
tice. See  note,  page  603,  ante.  If 
delay  be  often  of  just  importance  to 
a  debtor,  and  which  sometunes  it  is 
even  to  his  creditors,  as  a  body,  let  the 
legisUture,  or  rather  the  court,  devise 


some  mean  for  obtaining  it  less  ruin- 
ously  absurd  than  those  which  the 
groundl€$8  writ  of  error  presents.  Per- 
haps time  might  be  granted  under  spe- 
cial circumstances,  and  bail  for  the 
money  exacted  in  all  cases  on  the  ex- 
piration of  such  time. 

But  any  modification  of  this  descrip- 
tion might  not  tonch  the  practice  where 
real  error  might  appear  to  the  satisfac- 
tion of  the  court,  or  where  the  question 
of  error  might  admit  of  argument* 
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What  to  bedeU- 
vered    to    the 
judges  and  ba« 
rout. 


Mark  the  points. 


Employ  ooonsel. 


Of  exeention  on 
affirmance* 


Move  for  in- 
terest. 
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day,  wkUA  i$  appointed  a  few  days  before  the  end' of  the  term.   See  Hik 
Adjournment  Day,  ante. 

Om  the  day  appointed  for  argument ,  the  record  will  of  eomne  he  in 
amrt.  The  judges  of  the  court  are  to  be  supplied  with  a  eorred  copy  cf 
the  record  and  proceedings  four  days  preciously  to  argument ;  and  ike 
following  rule  requires  atteniian.  It  is  ordbrbd»  that  no  copy  of 
error  and  record  thereupon  to  be  delivered  to  the  said  justices  and  bamu, 
before  the  attorney  for  the  plaintiff  upon  the  writ  of  errors  shall  give  ten 
days  notice  to  the  clerh  of  the  errors  in  the  Exchequer  Chamber,  that  ike 
error  assigned  in  the  record  is  to  be  argued  before  the  said  justices  end 
barons  for  both  parties;  and  that  the  attorney  for  the  pktintiff  dtalt 
deliver  four  copies  to  the  justices  of  the  Common  Pleas;  and  the  attor- 
ney for  the  defendant  shall  deliver  four  other  copies  to  the  barons  of  tke 
&chequerfor  four  days  before  the  hearing  the  same.  R.  G.  £.  33  C.  II. 
And  if  the  party  appearing  on  arguanent  shall  have  neglected  to  delkoer 
paper  books  in  error,  it  seems  he  wiU  be  Uabie  to  be  punished  with  pay- 
ment of  costs,  Johnson  y.  Prescote^  in  Error,  in  the  Exchequer  Cham- 
ber, 4  Taunt  147. 

It  may  seem  also  that  the  practice  on  argument  on  demurrer  may  alto 
be  adopted  in  that  on  error ;  namely,  that  in  case  of  error,  the  points 
intended  to  be  made  should  be  marked  in  the  margin  of  the  copy  of  tke 
proceedings'supplied  to  each  judge. 

Counsel  wiU  also  be  furnished  with  a  complete  copy  of  the  record  and 
proceedings,  and  otherwise  sufficiently  instructed:  the  munber  of  wkm 
to  be  retained,,  and  the  fees  to  be  given  with  the  copy  of  the  pleadingt, 
will  be  proportioned  to  the  magnitude  and  legal  difficulty  of  the  question. 

In  four  dags  after  the  judgment  of  the  court  bekw  shall  be  affirmed, 
the  costs  in  error  may  be  taxed,  and  execution  may  issue  from  the  amrt 
of  K,  B.  Interest  will  of  course  have  been  claimed  on  argument  or  oi 
affirmance;  this  and  the  costs  are  added  to  the  former  judgment.  Pay 
5s.  for  the  cert^eate  of  affirmance  on  the  roll,  and  2f.  Qd.forfitmy  et 
the  treasury » 

.  At  the  time  of  affirmance,  indeed,  counsel  moves,  in  pureuance  of  notice 
for  that  purpose  given  in  the  Exchequer  Chamber,  No.  15,  Forms.  Tkk 
motion  is  made  upon  an  affidavit  as  to  the  description  of  action.  No.  16, 
Forms,. /or  a  rule  to  shew  cause  why  it  should  not  be  r^erred  to  ike 
derk  of  the  errors  to  calculate  and  ascertain  the  amount  o^  the  interest 
upon  the  final  judgment,  after  the  rate  of  5/.  per  cent.,  from  the  time 
^ final  judgment  being  entered  up  uniil  tke  affirmance  of  final judgmesi 
in  this  court,  and  that  such  interest  usay  be  added  to  the  damages  for 
which  mck  final  judgment  was  entered  up.  The  clerk  of  the  errors,  en 
affidavit  of  service  of  the  notice,  draws  up  this  rule. .  iSfrve  copy  on  tke 
attorney  for  the  plaintiff  in  error.  Be  ready  on  the  day  appmnted  by 
the. rule,  wUk  an  affidavit  of  service  indorsed,  to  move  to  make  tit 
annexed  rule  absolute. 

By  this  proceeding  for  interest,  it  seems  that  final  judgment  in  error 
canniot  be  obtained  till  after  the  adjournment  day  in  term. 

As  the  allowance  of  interest  appears  to  be  discretional,  a  party  in  error 
cannot  now  anticipate  that  more  than  41.  per  cent,  will  be  allowed. 
.  The  plaintiff  in  error  in  the  Exchequer  Chamber  is  not  confined  to 
the  taking  out  one  rule  in  each  term,  but  may  proceed  as  quickly  as  ke 
pleases.    Home  v.  Bentinch,  1  B.  &  A.  514.  • 

See  title  Security  for  Costs,  post 

J%at  the  practitioner  may  at  one  view  see  the  order  of  proceeding  in 
error  in  the  Exchequer  Cluimber,  I  have  subjoined  an  authentic  form  of 
the  whole  entry  on  roll,  with  the  remktitur.  See  No.  14,  FoBMS 
subjotned.  .    .  , 
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XIIL  PRACTICAL  DIRECTIONS. 

In  Erbor  from  K.  B.   and  Exchequer  Chamber,  to  ^ 
THE  House  of  Lords  in  Parliament. 

Tliis  writ  of  error  is  brought  where  the  proceedings  in  the  cause  have^  In  what  cases 
been  prosecuted  in  K.  B.  by  original  writ  issuing  out  of  C/iancery.    No  brought. 
court  where  this  is  the  case,  other  than  the  House  of  Lords  in  Parlia- 
ment, which  is  the  supreme  court  of  appeal  of  England  in  error,  having 
competent  jurisdiction* 

It  is  also  brought  on  judgment  given  in  the  Exchequer  Chamber,  on 
Judgment  in  K,  B. 

It  is  also  brought  upon  a  judgment  in  error  in  K.  B,  upon  a  judgment 
obtained  in  C.  P,  ,  ' 

It  is  also,  with  some  few  exceptions,  brought,  sipon  a  judgment  in  error,, 
in  K,  B,  upon  a  judgment  obtained  in  an  inferior  court.  2  Tidd,  1162. 

To  procure  a  writ  of  error  in  parliament  a  precipe  is  delivered  to  the  To  obtain  the    ' 
cursitor  as  before.    No,  11,  Forms  subjoined.     The  return  will  be  ^^^^^ 
governed  by  the  period  of  the  present  or  ensuing  session ;  pay  for  the 
same  £6.  \bs.6d.;  if  private  seal,  £3.  Is.  more.    No.  10,  Forms  sub' 
joined.  In  this  charge,  that  for  the  requisite  warrant  to  be  procured  from 
the  king,  is  included. 

Take  copy  of  writ   to  keep,  and  when  made  deliver  the  writ  to 
Mr.  Smith,  the  clerk  of  the  errors,  K,  B,     Pay  for  the  allowance  £4„  Allowance. 
No.  21,  Forms  subjoined.    Serve  copy  thereof  on  the  attorney  for  the 
defendant  in  error.    If  bail  be^necessary,  observe  the  directions  ante. 

On  bail,  where  necessary,  being  completed,  as  soon  as  parliament  sits  Where  bail   ne* 
the  defendant's  attorney  in  error  obtains  of  the  clerk  of  the  errors  K.  B.  cessary. 
a  rule  to  transcribe,  a  copy  of  which  is  served  as  before  mentioned.  ^"'^  ^^  *'*°' 
No.  22,  Forms  subjoined.  The  defendant's  attorney  delivers  to  the  clerk.  '^"'^' 
of  the  errors  a  copy  of  the  proceedings,  who  sends  for  the  transcript 
money,  also  mentioned  ante. 

It  may  be  expedient  to  remark  here  that  the  plaintiff  in  error  may 
HOD  pros  his  otcn  writ  of  error,  without  carrying  over  the  transcript  to 
the  court  of  error.  Milbom  v.  Copeland,  1  M.  &  S.  104;  and  that, 
ftnthout  costs  in  error,  agreeably^  to  the  practice  in  the  Exchequer 
Chamber. 

The  clerk  of  the  errors  then  delivers  the  transcript,  when  complete,  .Transcript  car* 
to  the  lord  chief  justice  K.  B,,  who  theretipon  carries  up  the  record  and,^^^  ^^' 
transcript  thereof  to  the  House  of  Lords,  where  they  are  examined.    The 
transcript  is  retained,  and  the  lord  chief  justice  takes  back  the  record.  • 
The  fee  to  the  lord  chief  justice  is  £4,  and  this  is  to  be  paid  by  the 
plaintiff  in  error,  at  toe  time  of  paying  the  transcript  money. 

From  this  period  clerks  or  agents  in  parliament  are  employed  by  tke  ■ 
attomies  on  each  side,  to  take  the  necessary  subsequent  steps ;  and  be-  Y^  P^^  ^°"" 
twem. these  gmlemm  the  necessary  notice,  and pdpen pa^a,  between,  <>*>«(  the  cmm. 
practitioners  in  common  cases. 

These  notices  are,  1st,  For  the  plaintiff  in  error,  by  a  day  certain,  '^^   ^J'*'**^!*®'' 
usually,    eight  days  intervening,    to   assign    errors.     General  errors,  ,^^  error''*in  the 
Nos,  23  and  24,  Forms  subjoined.    If  the  plaintiff  in.  error  then  aU  .House  of  Lords. 
lege  diminution,  he  prays  a  writ  of  certiorari.     This  is  issued  with" . 
out  motion,  and  it  is  returnable  in  ten  days ;  if  not  retupied  in  that 
time,  nor  cause  shewn  to  the  contrary,  the  writ  is  lost.    2d,  For  the  , 

defendant  in  error,  in  like  manner,  by  a  day  certain,  to  appear,  or 
make  his  'defence  thereto.  Or,,  dd.for  the  hearing  of  the  errors  on  a  day 
certain.     These  several  days  are  appointed  on  the  motion  of  a  peer. 
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and  the  day  appoiniedfor  the  hearing  cannot  be  altered  except  am  nf- 
^dent  gronnd  to  be  alleged  an  petition* 

The  proceedings^  signed  by  counsel,  are  printed  previously  to  tke  day 
appointed:  usually  600  copies  on  each  side.  The  proper  distribmium  if 
these  lies  with  the  clerhs  in  parliament. 

The  parties,  on  the  day  appointed,  attend  by  counsel;  two  only  are 
heard  on  each  side. 

The  judgment  being  affirmed  or  reversedt  a  remittitur  of  the  record 
to  the  coArt  of  K.B.is  drawn  by  the  clelrh  of  the  parliament,  and  such 
reversal  or  affirmance  is  duly  entered  of  record  in  that  court. 

As  a  general  guide  to  the  practitioner ,  the  standing  orders  of  tke 
House  of  Lords,  in  cases  of  writs  of  error,  are  tubfoined. 
Fees  to  be  paid.         It  IS  THEREFORB  ORDERED,  by  the  lords  spiritual  and  temporal 

in  parliament  assembled.  That  the  plaintiffs  in  all  such  writs,  after  tke 

same  and  the  records  be  brought  in,  shall  speedily  repair  to  the  derk  of 

the  parliaments,  and  prosecute  the  writs  of  error,  ana  satiny  the  offieen 

of  this  house  their  fees  juttly  due  unto  them,  by  rea$on  of  the  proseeS' 

Erron  to  be  as-  tion  of  the  said  writs  of  error,  and  the  proceedings  thereupon,  andfitr* 

•igned    in  eight  ^^er  shall  assign  their  errors  within  eight  days  after  the  bringing  in  of 

days,  or  noil  pros.  ^^^  ^^^^  ^.^^  ^^  records,  and  if  the  plainHfs  mahe  defauU  so  to  do, 

then  the  said  clerh,  if  the  defenaani  in  such  writs  require  it,  shall  re- 
cord that  the  plaintin  hath  not  prosecuted  his  writ  of  error;  and  that 
the  house  doth  therefore  award  that  such  plaintiff  shall  lose  his  writ,  and 
that  the  defendant  shall  go  without  day,  and  that  the  record  be  remitted; 
and  if  any  plaintiff  in  any  writ  of  error  shall  allege  diminution,  and 
pray  a  certiorari,  the  clerh  shall  enter  qn  award  thereof  accordingly; 
and  the  plaintiff  may,  before  in  nullo  est  ert^iwoi  pleaded,  sue  forth  Ae 
writ  of  certiorari  in  ordinary  course,  without  special  petition  or  motion 
to  this  house  for  the  same,  and  if  he  shall  not  prosecute  such  writ,  and 
procure  it  to  be  returned  within  ten  days  next  after  his  plea  or  dimimh 
tion  put  into  this  house,  then,  unless  he  shall  shew  some  good  cause  to 
this  house  for  the  enlarging  of  the  time  for  the  return  of  euch  writ,  he 
shall  lose  the  benefit  of  the  same ;  and  the  defendant  in  the  writ  of  error 
may  proceed  as  if  no  such  writ  of  certiorari  tcere  awarded.  Die 
Veneris,  13  Decembria,  1661. 
Canes  to  be  sign-  '  ORDERED,  That  no  person  whatsoever  do  presume  to  deliver  any 
ed  by  what  conn-  printed  case  or  cases  to  any  lord  of  this  house,  unless  such  case  or  esses 
'^'*  shall  be  signed  by  one  or  more  of  the  counsel  who  attended  at  the  hearing 

of  the  cause  in  the  courts  bdow,  or  shall  be  of  counsel  at  the  hearing  in 

this  house.    Die  Martis,  19  Aprilis,  1698. 

Canses  not  to  be       ORDERED,  J%at  when  a  day  shall  be  appointed  for  the  hearing  any 

pnt  off  witbont    cause,  appeal,  or  writ  of  error,  argued  in  this  house,  the  same  shall  not 

two  days  notice,     be  altered  but  upon  petition  ;  and  that  no  petition  shall  in  each  ease  be 

received,  unless  two  days  notice  thereof  be  given  to  the  adverse  party, 
^  wAtcA  notice  on  oath  shall  be  made  at  the  bar  of  this  house.  Die 
Mercnrii,  22  Decembris,  1703. 
Certificates  to  be  ORDERED,  That  in  all  eases  tipon  writs  of  error  depending  in  this 
given  of  certio'  house,  when  diminution  shall  be  at  any  time  alleged,  and  a  certiorari 
rarl*8  being  prayed  and  awarded  before  in  nnlio  est  erratam  pleaded,  the  clerh  <f 
awarded.  ^^  parliaments  shall,  upon  request  to  him  made,  give  a  certificate  that 

diminution  is  so  alleged,  and  a  certiorari  prayed  and  awarded  there- 
upon. Die  Veneris,  21  Febraarii,  1717. 
Printed  cases  to  ORDERED,  TTuit  in  all  writs  of  error  appointed  to  be  heard  in  this 
be  given  to  the  house,  the  appellants  and  respondents,  tlie  plaintiffs  and  defendants,  or 
lords  before  hear-  their  respective  agents  or  solicitors,  do  for  tne  future  deliver  to  the  clerk 
^i'  of  the  parliaments,  or  clerh  assistant,  to  be  distributed  to  the  lords  of 

this  fiouse,  tlte  printed  cases  upon  $udi  appeals  or  writs  of  error,  at  leoii 
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four  days  before  the  hearing  of  the  same ;  and  that  no  other  difflerent 
coMesy  in  any  mch  causes,  be  at  any  time  afterwards  printed  or  deUoered, 
Die  Martis,  12  Jannarii,  1724. 

Ordered,  T/uit  at  the  hearing  of  causes  for  the  future,  one  of  the  How  conosel  are 
counsel  for  the  appellants  shall  open  the  cause,  then  tKe  evidence  on  their  tb  |>roceed  at 
side  shall  be  read;  which  done,  the  other  counsel  for  the  appellants  may  ^^^9  causes. 
mahe  observations  on  the  evidence :  then  one  of  the  counsel  for  the  re- 
spondents  shall  be  heard,  and  the  evidence  on  their  side  to  be  read;  after 
which,  the  other  counsel  for  the  respondents  shall  be  heard,  and  one 
counsel  only  for  the  appellants  to  reply.     Die  Sabbati,  2  Martii,  1727. 

Ordered,  That  when  any  writ  of  error  shall  be  brought  into  this  Printed  cases  to 
.house  during  the  sitting  of  parliament,  the  plaintiff  and  drfendant  shall  be  laid  on    the 
severally  lay  the  prints  of  their  cases  upon  the  table  of  this  house,  or  **^|*»  ^^  k^  f^A* 
deliver  the  same  to  the  clerk  of  the  parliaments  for  that  purposelwithin  parliaments' 
a  fortnight  after  the  time  limbed  by  this  house  for  theplainiiff  to  assign  nvhen. 
errors,  unless  an  earlier  day  be  specially  appointed  for  that  purpose  in 
respect  of  such  writ  of  error  being  brought  merely  for  delay  •    Die 
.Veneris,  12  Jalii,  1811. 

Ordered^  That  for  the  future  the  printed  cases  delivered  in  appeals  Printed  cases  to 
and  writs  of  error  depending  before  this  house,  shall  contain  a  copy  of  contain,  what 
so  muc^  of  the  proofs  taken  in  the  courts  below,  as  the  party  or  parties 
intend  to  rely  on  respectively  on  the  hearing  of  the  cause  before  this 
house,  togetlier  with  references  to  the  documents  where  the  same  may  be 
found.    Die  Mercttrii,  24  Februarii,  1813. 

XIV.  PRACTICAL  DIRECTIONS; 

In  Error  from  C.  P*  to  K.  B. 

•  The  practice  as  to  the  issuing  the  writ  of  error,  where  error  brought  Tha^  general  dl- 
tn  K.  B.  on  a  judgment  in  this  court,  will  be  nearly  the  same  as  on  pro^  "actions  Are  J^ 

The  precipe  for  the  cursitor  in  this  case,  is  agreeable  to  No»  25, 
¥oRMS  subjoined, 

•  The  writ  of  error  itself  is  agreeable  to  No,  20,  Forms  subjoined.  Pay  The  issning  the 
/or  the  same  lis ;  8«.  8a.  more,  if  private  seal.    Mr.  Sherwood,  of  the  ^'^^ 

Common  Pleas  Office,   Tanfieid  Court,  Inner  Temple,  transacts  the 
imsiness  of  clerk  of  the  errors  in  this  court.     To  him,  therefore,  the 
writ  of  error  is  to  be  delivered:  the  fee  for  aUowanee  is  £2.  12s,  6d* 
7%e  aUowance  is  the  same  as  in  error  from  K.  B.  to  Ex.  Ch.  JVo.  27, 
Forms  subjoined,  and  it  is  in  like  manner  served.    Bail,  if  necessary, 
is  to  be  put  in  in  four  days,  as  before  mentioned;  fees  on  putting  in 
bail,  £l,  4s,    Oive  notice,  No,2B,  l^ORMS  subjoined.  But  the  difference  Of  putting  in 
in  the  practice  of  the  two  courts,  to  which  alhuion  has  before  been  made,  ^»'l  '«  ^^^^  '^ 
u  to  be  noted:  thU  difference  is,  that  in  error  from  K.  B.  to  Ex.  Ch.  ^^  ^"^^^ 
notice  of  justification  is  given,  within  four  days  after  service  of  the 
rule  for  better  bail  for  the  first  day  of  the  next  term,  as  previously 
inentioned,  see  page  633,  ante ;  whereas,  in  error  from  K.  d,  to  Par- 
liament, C.  P.  to  jK.  B,  if  the  allowance  be  served,  or  judgment  signed 
in  vacation,  and  bail  be  thereon  put  in,  and  if  a  rule  for  better  bail. 
No,  29,  Forms  subjoined,  be  served  also  in  vacation,  the  bail  must 
justify  in  four  days  at  a  judge's  chambers;  atid  due  notice,  as  in  other 
eases  of  baU  in  C.  P.  previously  to  such  justification,  must  be  given. 
No.  90,  Forms  subjoined.    Be  prepared,  therefore,  with  affidavit  ofser^ 
vice  of  notice,  and  attend  with  the  bail,  agreeably  to  notice,     TTie  clerk 
of  "the  errors  attends  with  the  book,  to  whom  the  names  of  the  bail  are 
delivered;  'pay  £\.  As,   Obtain  rule  for  allowance  of  secondary,  pay  Is.;  Rule  for  aIlow« 
serve  copy.    If  it  be  term  time  when  the  bail  are  put  in,  proceed  as  ^^e. 
before  directed,  mutatis  mutandis. 
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Exception  to  T%e  defendant  in  error  estcepf$  against  the  bail  in  the  book  of  the. 

if  i'   €    iw>*t       ^^^  ^f  ^^  erron,  and  then  obtain*  the  rule  for  better  bail,  above- 
iMe  for  better    f^^^i^,,^^  jVo.  29,  Forms  mU^oined;   pay  for  same  Ss. ;  serve  copy. 

Wlicn  to  jasUfy.     ***  ^'^  abready  put  m  tmtst  justify,  or  bail  that  will  justify  mnst  be 

added,  and  justification  must  take  place  within  four  days  from  the 
service  of  the  rule  for  better  bail,  and  notice  may  be  given  of  fresh  bail, 
though  after  the  execution  of  the  rule.  Hichhy  v.  Button,  H.  27  6.  III. 
2Tidd,  1021,  n.  If  in  vacation,  the  bail  must  justify  before  a  judge 
at  chambers,  as  above  stated.  If  in  term,  the  justification  is  similar  to 
other  justifications  in  open  court;  but  the  clerk  of  the  errors  should  have 
'    notice  to  attend;  fees  148,;  pay  clerk  of  the  errors  Qs.  Sd.    See  notice 

Obscrration  asto  of  justification,  ifo.  80,  FoRMS  subjoined.     It  may  be  observed,  that  the 

bail  in  error.         iail  in  error  tnay  be  the  same  as  those  in  the  original  action ;  audit 

should  also  be  recollected,  that  bail  in  error  are  bail  for  the  money  in 
ease  ofjudgusent  in  error.  See  note  on  the  recognizance  in  error,  with 
the  dyferenee  pointed  out  between  that  on  the  present  occasion  and  thai 
on  error  from  K.  B.  to  the  Excheqaer  Chamber,  No.  31 »  Forms 
subjoined.  The  attorney  for  the  defendant  in  error  will  have  made  due 
inquiry  as  to  the  sufficiency  of  the  bail,  and  he  opposes  them  or  not  as 
he  sees  occasion,  and  as  in  common  cases. 

Betpeak  original.       The  baU  being  complete,  the  next    step  is  to  be  taken    by  and 

on  the  part  of  the  defendant  in  error,  who  proceeds  to  issue  an  ori- 
ginal, lest  the  want  of  it  should  be  assigned  for  error.  For  this 
purpose  leave  a  precipe  for  the  original,  agreeably  to  No.  92,  Forms 
subjoined,  with  the  cursitor  of  the  proper  county ;  pay  for  original 
I4s.  Od.;  fine  as  in  other  cases,  according  to  the  amount.  Procure 
this  original  to  be  returned  and  filed,  as  is  usual  in  other  oases  \  pay  Ad. 
filing,  and  Adjor  every  post  tenninuni.  For  more  particular  proceedings, 
and  for  the  Forms  as  to  suing  the  original,  see  title  Certify  the  Kb* 
cord  ;  Rale  to  certify  the  Record.  The  foregoing  proceedings  wiH 
supply  the  want  of  an  original,  and  it  is  not  probable  that  the  party 
will  avail  himself  of  the  condition  upon  which  his  honour  the  master  of 
the  rolls  has  granted  it,  which  is  upon  payment  of  costs  to  tie 
'  plaintiff  in  error ^  in  case  he,  such  plaintiff,  shall  not  further  pro* 
secuie  the  writ  of  error.  Serve  the  copy  of  the  petition  and  order  on 
the  plaintiff's  attorney  in  error,  and  tender  the  costs  agreeabfy  to  the 

Conclasioo  of  the  order  as  directed  ante.     These  proceedings  conclude  the  first  term  in 

firsf  term  in  er-  proceedings  in  etror,  C.  P.  to  K.  B. 

!?**'  The  following  term  being  the  second,  the  defendant  in  error  applies  to 

scribe.  ^  *""'      '**  ^^*  ^f  ^^^  errors,  for  a  rule  to  transcribe  or  to  certify  the  record; 

pay  for  same  Qs.  This  is  an  eight-day  rule,  and  expires  in  eight  days 
after  service.  See  No.  33,  Forms  subjoined.  The  copy  of  this  rule 
may  be  served  on  the  plaintiff'  in  error.  Green  y.  Upton,  Bar.  410. 
But  it  is  most  usual  to  serve  the  same  on  his  attorney. 

The  next  step  is  taken  on  the  part  of  the  plaintiff  in  error,  who,  in 
due  time  after  being  saved  with  the  rule  to  transcribe,  applies  at  the 
office  of  the  clerk  of  the  errors,  and  leaves  £l.ls.  on  account  of  tran- 
script :  it  may  be  safer  to  do  this  than  to  wait  a  message  from  the 
clerk  of  the  errors,  as  mentioned  ante.  See  title  Certify  tub  Re- 
cord ;  Rule  to  certify  the  Record. 

Tlie  attorney  for  the  defendant  in  error,  at  the  time  of  obtaining  or 
pending  the  rule,  leaves  a  copy  of  the  proceedings  in  the  original  action 
with  the  clerk  of  the  errors,  who  is  thereby  enabled  to  complete  the 
transcript;  for  doing  which,  the  fees  called  transcript  money,  are 
received  by  him.  After  the  payment  of  the  guinea  on  account,  and  when 
the  transcript  is  finished,  the  clerk  of  the  errors  sends  for  the  remainder 
of  the  transcript  money  to  the  plaintiff's  attorney  in  error »  And  see  page 
C3 1,  and  note,  ante. 


ERROtt ;  XIV.  Pr.  Di.  ;  C  P.  to  K.  B.  64 1 

T%e  roll  wiU  of  coune  hate  premaiuiy  been  carried  in  and  doggeied.  Carry  in  roll. 
See  title  Doggetimg;  Doggeting  Jadgment,  &c.   ante.     But  as  in 
this  case  there  may  he  same  intricacy  of  proceeding ^  the  practical  di- 
rection as  to  dogyeting  the  roll,  vnll  in  this  instance  be  repeated. 

The  warrants  of  attorney,  vnitten  on  parchment,  are  to  be  filed*  How  to  dogget 
The  proceedings  in  the  original  action,  as  far  as  the  plea,  or  inter"  ^  e^ror* 
locutory  judgment  signed  in  the  action,  are  to  be  entered  on  the  roll; 
no  memorandum  is  necessary.  When  this  is  done,  clerk  of  the  judg^ 
ments  at  C.  P.  office  adds  the  final  judgment,  from  the  postoa  or  in- 
guisifion,  of  both  of  which  he  wilt,  on  the  signing  of  final  judgment, 
have  obtained  the  custody^  Call  in  a  day  or  two  for  the  roll.  The 
fees  were  paid  to  the  prothonotary  on  signing  the  judgment. 

With  this  roll,  the  clerh  of  the  errors  examines  the  transcript,  with 
the  defendant's  attorney  m  error.  Pay  2s,  M,  and  the  judgment  is 
then  to  be  doggeted,  if  not  already  done,  Ute  roll  is  finally  left  with 
the  prothonotaries,  or  with  the  clerk  if  the  essoigns,  to  take  to  the  Trea* 
sury  in  Westminster  Hall;  nothing  paid  on  having  the  roll,  if  left  toithin 
two  terms  after  judgment ;  if  more  than  two  terms  hav^  passed  sinoe 
the  judgment,  pay  3s.  4d,  The  remainder  of  the  transcript-money 
should  now  be  paid,  or  the  writ  of  error  will  be  non  pressed. 

The  rule  to  certify  the  record,  or  to  transcribe,  usually  but  not  ne- 
cessarily engtiges  the  second  term  of  the  proceedings  in  error,  and  the 
vacation  fqUmoing ;  but  it  has  been  usual  in  this  court  to  make  the  tran'- 
cript  as  soon  as  possible;  for  the  clerh  of  the  errors  will,  if  there  be 
time,  complete  the  transcript  in  the  same  vacation,  or  if  the  rule  be 
given  in  term,  if  there  be  time  sufficient,  the  transcript  will  be  taken 
in  the  last  day  of  that  term*  The  right  of  the  clerh  of  the  errors  to 
complete  the  transcript  earlier  than  the  eight  days  allowed  by  the  rule, 
is  clear.  For  if  the  defendant  in  error  from  C  B.  into  B.  R.  give  suck 
rule,  the  record  may  be  certified  in  less  time,  though  the  rule  expire  in 
vacation,    Sambidge  v.  Honsley,  2  T.  R.  17. 

Though  non  pros  be  signed  for  want  of  certifying  in  time,  agreeably  If  non  pros  now 
io  the  rule,  the  defendant  in  error  cannot  have  costs.    Salt  r.  Richards,  signed,  as  to 
in  error,  7  East,  111.  And  by  rules  T.  and  M.  28  C.  II.  C.  P.  execuHon  *^°'^- 
cannot  be  taken  out  without  a  certificate  from  the  clerk  of  the  errors 
that  the  plaintiff  in  error  has  made  default  in  transcribing  the  record 
into  K,  B, 

The  certifying  the  record,  terminates  the  suit  in  the  court  of  Common-  Conclnsion  of 
Pleas,  or  court  below.     The  record,  or  agreeably  to  the  practice,  the  proccedinjj  in 
transcript  thereof,  is  delivered  over  by  the  clerk  of  the  errors  to  the  signer  ^^^^  below. 
of  the  writs,  of  wham  a  copy  thereof  may  be  obtained  by  both  parties; 
hut  it  wiU  be  necessarily  obtained  on  the  part  rf  the  defendant  in  error, 
for  reasons  which  will  presently  appear.    Pay  4d,  per  folio,  on  tin- 
stamped  papetm 

The  chief  justice  of  the  Common  Pleas  usually  signs  the  return  to 
the  writ  of  error ;  but  this  is  unnecessary,  and  the  record  is  never  sent,    • 
though  so  required  to  be  by  the  writ,  sub  pede  sigiUo.     See  Blackwood 
v.  The  South  Sea  Company,  2  Str.  1003,  4. 

The  writ  of  error  may  reauire  amendment ;  or  it  may  abate  ;  or  it 
may  discontinue ;  or  the  defendant  may  move  to  quash  it.  See  ante. 
JBut  if  the  suit  in  error  proceed,  the  next  step,  in  order  to  accelerate  the 
termination  of  the  proceedings,  is  the  issuing  the  scire  facias  quare  exe- 
cutionetn  non*  See  this  writ,  subjoined.  If  the  transcript  shall  have 
been  completed  on  the  last  day  of  the  term, .  Mis  writ  may  be  tested  that 
day,  and  made  returnable  the  first  day  of  the  following  term.  If  tlie 
transcript  be  not  delivered  over  till  the  first  day,  of  the  term,  tlie  scire 
facias  cannot  be  issued  till  after  that  day,  and  must  bear  teste  the  first 
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dayoftke  term.  A  scire  faeits  qutre  execotioDeoi  bob  kwiMjihtfu 
Uini^  immediaiehf  vpan  the  record  being  certified  retmmabkthefattd^ 
of  the  following  term,  the  defendant's  attorney  may  serve  theplawhfi 
attorney  in  error  on  that  day  wUh  a  rule  to  appear  to  <Ae  scire  faciis, 
oiu^a  rule  toamgn  errors.  Sambidge v. Omsley,  2T.R.17.  2»ere 
must  be  fifteen  days  between  the  teste  and  return  of  the  scire  facias, 
whether  by  bUl  or  by  original:  and  by  original  the  reh^  wma  U 
general,  imd  not,  as  by  biU,  on  a  day  certain    £tie«  v.  Wtto,  2  L>id 

Ravm.  1417.  , .  .    ^ 

For  the  precipe,  see  No.  34,  Forms  enbfoined.  , 

This  unit  is  to  be  engrossed  on  parchsnent.  No.  35,  Forms  «9«««^ 

signing,  1«.  Bd.  sealing.  Id.     Carry  same  to  the  sheriff's  office,  w^ 

granUa  warrant  thereon;  the  plaintiff  m  error  is  wamed,  and  tk 

Sheriff  returns  scire  feci.     Pay  for  warrant  2s.  ed.  summams,  6f. 

Of  the  second         By  reason  of  the  delay  thereby  oceaeianed,  a  second  scire  Ucuw  u 

sci.  fa.  to  he  re.  ggUom  issued  in  thu  case;  but  if  that  be  done,  noprooeedMug  "*«»«• 

turned  nihil.        ^^^  j^^^^  ^^  ^^  ^^^  returned  nihU,  and  as  lately  ruled  ui^Sharp  t. 

Clarhe,  13  East,  391,  on  the  quarto  die  post  of  the  retmm  of  the  W, 
and  not  before  ;  or  if  only  one  scire  facias  be  obtained,  give  a  nilHAm« 
at  the  clerk  of  the  rules,  agreeably  to  No.  37,  Forms  auigovked.   Fsy 

2s.  lOd.     Thu  rule  expires  in  four  days.  „     .„  ,     ^       .   „^ 

iln  atcorrf  o/ o  second  scire  facias  on  the  roU  wM  be  foundawm^ 

the  Forms  suhjoined,  JVb.  40.  .       /.  .       ,    ^    •  j^«# 

AsMgmncnt  of         The  plaintiff  in  error,  before  the  expiration  of  the  rule  forjiuOgnm 
error*.  ^  the  scire  ficias,  must  proceed  to  assign  errors,  or  to  allege  iitmui«rfi«, 

or  he  must  allow  judgment  to  go  against  him  on  the  scire  facias  ;far  u 

cannot  now  plead  thereto.    2  Cromp.  348.    If  he  allege  dn^^^:  f 

first  prays  a  certiorari,  and  then  alleges  the  dvmtmUion ;  butast^u 

wholly  a  dilatory  step,  the  defendant  in  error  ^rges  his  JT^^ 

ther^,  by  compelling  a  return  to  the  certiorari ;  tmdhe  *}^^^J<'^^ 

from  the  master  a  rule  for  that  purpose  on  Oe  back  of  the  fmigktj^ 

the  scire  facias  quare  execntionem  non.     Thu  rule  must  be  ^nta 

with  the  clerk  of  the  rules,  and  expires  in  four  days  exciueivefy,  Sw^Jf 

and  any  other  dies  non  extepted.    It  seems  that  the  rule  may  be^P^^ 

paper  unstamped  at  the  clerk  of  the  rules,  without  any  apP^^'f^ 

the  master.    He  thereupon  protxeds  to  make  the  same  out,  as  mentwsm 

under  title  CERTIORARI  IN  Error,  ante. 

Where  error,  not      It  may  appear  that  the  rule  on  the  scire  facia*  V^^.^^^^'l 

BMigaed,  jndg.    non  in  error  from  C.  P.  to  K.  B.,  so  fat  WMlogone  w«A  ««  «*  *^ 

«»*•  auign  errors,  where  error  is  brought  from  K.B.  ^^'^.^J^.^^^r 

.     if  in  the  expiration  of  the  rule  on  the  sci.  fa.  the  plauUtfftn  errcr^ 

not  assign  errors,  or  allege  diminution,  as  above  mentumed,  exeetaum 

may  be  issued  without  non  pros  and  costs;  but  the  wrU  of  error  m^ 

be  in  due  cdurse  non  pressed,  andthenthe  defendant  in  error  gets  ^ 

Of  i..«  pros,  in      To  obtain  these,  therefore,  he  may,  notwithstanding  ^^/f?^ 

order  to  obuia     a  rule  from  tke  master  to  assign  errors  on  record,    ^e  JSo.  3»,  roiu" 

costs.  subioined.     Which,  if  not  done,  the  non  pros  may  be  signed  asdcm 

will  be  allowed',  and  thu  u  the  umal  course  preowus^  to  uswig  a^ 
Hon  on  the  sci.  {2i.  as  in  this  case  the  costs  maybe  added  totkeongm 

debt  and  costs.    See  staU^&.y III.  •       /•*A-«/'irt 

And  it  has  been  determined  that  after  the  return  day  of  thet^ 
facias  qnare  execntionem  non,  Sfc.  sued  out  by  the  ^/«»^*^^ 
and  a  rule  to  appear,  and  afour-^ay  rule  to  assign  errors  ^^J^^ 
plaintiff  in  error;  though  judgment  of  non  prosfoere  ^^^f^* JJ^  "^ 
execution  sued  out  before  the  expixatson  of  the  rule  '^«»^«^^S 
if  error  were  not  assigned  in  time,  the  execution  stands  good,  ^^ 
y.  PecUum,  16  East,  204. 
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T%e  jwctfment  may  he  revened,  aUhoiigh  exeeuiioH  haih  imied,  and 
resiihitym  may  he  had:  hui  if  the  piaintiff  in  error,  wUhin  the  time 
tpecified  in  this  rule,  which  t«  also  a  four-day  rule,  do  not  asriyh  error, 
the  judgment  may^  be  siyned  at  the  King's  Bench  office.  For  this  nur^ 
pose  enter  the  sci.  fa.  on  the  same  roU  with  the  transcript,  Ada  the 
costs,  and  issue  execution.    See  Law  and  Practice  of  Error. 

if  only  one  sci.  fa.,  with  scire  feci  returned,  the  roUs  and  entry  must  ^^.^^  ^^  ^ 
be  entitled  of  the  same  term  with  the  sci.  fa. ;  if  two  issue,  then  of  the  ^^^.J^yJ^^here 
term  of  the  first  sci.  fa.  with  an  award  of  the  second.    See  No.  39,  i^^,       '' 
Forms  subjoined.  Of  assignment  of 

But  after  transcript,  the  plaintiff  in  error  generally  proceeds  to  «™irs. 
assign  errors,  and  these  may  be  the  want  jjf  original,  which  is  called  I>"n«»ntion. 
allying  diminution,  as  above  mentioned.    See  a  form  for  this  purpose. 
No,  41,  Forms  subjoined.    Engross  the  same  on  paper,  and  get  coiui' 
seVs  hand.    Deliver  engrossment  to  defendant*s  attorney. 

^  If  the  certiorari,  with  the  return,  be  not  filed,  the  defendant  in  Joinder  in  error. 
error  may  join  in  error,  pleading  in  nullo  est  erratam ;  and  entering  a 
non  niisit  breve  on  record,  he  is  entitled  to  proceed;  and  the  error  as^ 
signed  by  reason  of  alleging  diminution  not  appearing  by  a  certiorari, 
and  a  return  thereto,  is  void,  and  no  further  notice  is  tahen  of  the 
diminution  so  alleged. 
"  It  is  however  observed^  that  if  a  wrong  original  be  certified,  or  that  Where  « J^*^K 

there  is  no  original,    the  defendant  may  suggest  before  in  nullo  est  JSrtified." 
f      erratoni  pleaded,  that  there  is  an  original  of  another  term.    In 
»      case,  a  certiorari  may  issue  to  the  cnstos  breyinm,  to  certify  the  same, 

*  and  another  may  be  issued  to  the  chief  justice  ofC.P.  to  certify  the 
^      (^inuance.    Law  and  Practice  of  Error,  51.    And  in  the  same  place, 

*  it  is  further  observed,  that  if  a  wrong  original  be  certified  of  the  same 
(«  term,  the  placitnm  of  the  defendant  may  suggest  that  there  is  a  right 
t  original  even  of  the  same  term ;  and  when  both  are  before  the  court,  the 
n  record  will  be  thereby  applied  to  that  which  is  right.  If,  through  the 
r       amission  of  the  defendants  attorney  in  error ^  there  be  really  no  original, 

o  petition  to  the  master  of  the  rolls  must  be  presented;  and  one  ob" 

tained,  as  mentioned  above. 
t  But  these  points,  together  with  a  very  great  number  that  aire  found  in  Obsenrttions  as 

»      the  boohs,  rarely,  if  ever,  occur  in  practice:  but,  while  the  practice  to  these  points. 

is  at  least  recognized  in  modem  boohs,  this  compilation  might  be  deemed 
I       y>anting  were  they  not  to  be  here  found. 

A  joinder  in  error, jafier  return  of  certiorari,  will  be  found.  No.  44,  Jomder  Ui  error. 

Forms  subjoined.     liis,  engrossed  on  paper,  is  to  be  delivered  to  the 

*  plaintiff's  attorney  in  error. 

If  however  there  be  assigned  for  error  other  matter  than  the  want  of 
^P^iginal,  such  error  is  assigned  in  the  sapie  way.  But  no  certiorari 
^'ves,  save  in  cases  of  supposed  imperfect  record ;  as  for  the  want  of 
warrants  of  attorney.  A  form  of  such  assignment  of  error  wUl  be 
fovnd,  iVb.  42,  Forms  subjoined;  and  also  a  joinder  in  error  that  there 
i*  a  warrant  of  attorney.  No.  44,  Forms  subjoined. 

^ut  general  errors  are  usually  and  in  a  very  great  proportion  of  cases 
^f^^ignedfor  error,  such  assignment  requiring  counsers  hand,  but  not  the 
joinder  in  error;  the  forms  of  both  will  be  found,  Nos.  45  and  46, 
Forms  subjoined. 

After  the  return  and  filing  of  the  certiorari,  or  if  diminution  shall  As  t®  "o^ing  for 
*o*  have  been  alleged,  but  general  errors  only  assigned  and  joinder  m  «>«»•*»»• 
^'^^or  duly  delivered,  either  party  may  immediately  obtain  a  consiliam ; 
counsel  Is.  Qd.     The  clerh  of  the  rules  draws  up  the  rule.    Rule  6s.  Od.  ; 
'«iT€  copj^.    The  form  is  jfo.  48,  Forms  subjoined. 
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HHiat  tire  roll 
contains  before 
argument. 


Deliver  copies  of 
proceedings  to 
judges,  &c. 


Mark  the  points. 
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The  defendanft  attorney  in  error  in  the  mem  time  enterM  the  whole 
proceedings  on  the  roll  of  the  Mome  term  with  the  trmueript.  It  is  not 
probable  that  the  plaintiff^g  attorney  in  error  will  take  this  step  or  any . 
other  tending  to  accelerate  the  termination  of  the  suit ;  and  therefore  it 
may  he  in  place  to  mention  the  proceeding  to  he  adopted  by  the  de- 
fendanfs  attorney.  In  order  to  exhibit  a  complete  view  of  what  ap' 
pears  on  the  roll  in  error  ^  the  form.  No.  50,  Forms  subjoin^,  has  been 
selected, 

7%e  King^s  Bench  roll  must  contain  the  whole  proceedings,  in  both 
courts,  from  the  beginning  to  the  end.  It  commences.  As  yet,  ifc. 
Witness  Sir  Charles  Abbott,  knight,  Sfc,  as  in  the  precedent.  The  writ 
of  error  is  then  begun  upon  a  new  line;  then  follows  the  return,  Sfc.i 
then  the  declaration  and  final  judgment  in  the  Common  Pleas:  all  this 
appears  in  the  paper  book  to  be  Mained  of  the  clerk  of  the  signer  of 
the  writs,  as  mentioned  ante ;  next  commence  a  new  line  with  the  assign" 
ment  of  errors.     Conclude  with  the  joinder  in  error. 

This  roll'  is  to  be  taken  to  the  judgment  office  and  there  docketed  ; 
pay  •     The  clerk  of  tke  papers  marks  the  roll  read. 

If  it  be  intended  to  argue  the  errors,  such  argument  may  now  take 
place :  see  page  635,  ante ;  but  four  days  previously  at  least  thareio,  paper 
books  or  copies  of  the  roll  are  to  be  delivered  to  the  judges;  two  are 
made  by  the  plaintiff's  attorney,  to  be  delivered  to  the  lord  chief 
justice  and  the  senior  puisne  judge ;  and  two  by  the  defendants,  to  be 
delivered  to  the  two  other  judges.     Pay  the  respective  clerks  2f. 

The  points  should  be  marked  as  mentioned,  page  G36,  ante. 

If  the  plaintiff  ^s  attorney  in  error  do  not  deliver  tke  books  in  tke  time 
specified  above,  tke  defendanfs  attorney  in  error  may  ;  and  the  judgment 
is  of  course  affirmed  without  argument, 

nut  if  the  other  party  also  deliver  the  books  or  copies  of  tke  roil  to 
tke  judges-,' further  preparation  must  be.  made  for  argument.  In  that 
case  copies  are  to  be  delivered  to  counsel,  with  fees  proportioned  to  tke 
importance  of  the  question,  and  they  are  otherwise  instructed  as  there 
may  be  occasion.  In  matters  of  very  great  interest  or  importas^ee,  one, 
or  more  consultations  will  be  nod.  The  cause  is  to  be  set  down  for  ar- 
gument with  the  clerk  of  tke  papers;  pay  Is.  Attend  court,  J%e  court 
fees  are  Is,  Qd,  The  rule  for  judgment  is  drawn  up  at  tke  clerk  of  the 
rules ;  pay  Qs.  6d,  The  master  signs  the  judgment  on  the  roll  which 
must  be  produced  to  him  for  that  purpose,  by  the  clerk  of  the  Treasury,, 

The^costs  are  marked  on  tke  rule.    No  bill  appears  to  be  necessary • 

Further  respecting  the  judgment  in  error,  see  sect,  VIII.  ante. 

If  the  judgment  is  affirmed,  such  affirmance  must  be  entered  om  tie 
roll,  agreeable  to  No.  49,  FoRMS  subjoined.  Pay  ckrh  of  the  Tree- 
sury  entering  same,  3s.  id. 

As  to  wkat  is  to  be  done,  if  tke  judgment  be  to  reverse  thC' judgment 
below,  see  sect,  ILL  ante. 


XV.  PRACTICAL  DIRECTIONS. 


In,  Error  coram  nobis  or  yobis. 

•  •  • 

Afier  what  has  ahreaifybeen  said  upon  the  subject  of  error  generally, 
and  upon  the  writ  of  error  coram  nobis  or  vobi3»  properly  coram  nobis, 
when  the  error  is  in  tke  same  court,  and  vobis  if  it  be  in  amother,  {see 
ante,)  there  remains  little  to  be  added  here. 
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7%e  writ  cannot  be  brought  in  tfie  Exchequer  Chamber  for  judgments 
in  K,  B. :  but  error  coram  nobis  thereon  must  be  brought  in  K.  B,  and 
for  judgments  in  C.  P.  this  writ  lies  also  in  K,  B.  and  then  it  seems 
"properly  called  a  writ  of  error  coram  vobis. 

To  obtain  this  writ,   deliver  precipe.  No,  52,  Forms  subjoined,  to  By  whom  allow- 
iphich  the  fiat  of  the  attorney-general  is  first  obtained',    pay  for  fiat  ed.- 
8«.  8c/.  to  the  proper  cursitor ;  who,  on  an  affidavit  of  the  error  in  fact 
being  produced  makes  out  the  writ ;  but  the  affidavit  is  only  required 
in  case  of  infancy  or  coverture.    See  8  East,  415 ;  but  the  writ,  see 
iVb.  53,  Forms  subjoined,  instead  of  being  allowed  by  the  clerk  of  the 
errors,  must  be  taken  to  the  master,  K.  B.  in  open  court ;  if  in  term 
time,  pay  the  master  2«.  6d.     A  rule  is  drawn  up  at  the  clerk  of  the  Rule   for  allow- 
rules,  K.  B, ;  see  No,  55,  Forms  subjoined,  and  which  bears  date,  or  is  aoce. 
entitled  before  the  allowance.     A  copy  of  this  rule  being  served  on  t/ie 
epposite  attorney  is  cL  supersedeas  of  further  proceeding  in  the  original 
action;  but  if  necessary,  bail  is  to   be  put  in  justified,  as  in  other 
cases  in  error, 

Mr.  Impej,  in  treating  error  coram  nobisi  observes,  that  **  there  needs  Whether  superu- 
no  supersedeas  to  this  writ,  as  ilie  rule  stays  the  execution,  altliough  deas  necessary. 
it  be  laid  down  in  all  the  books  to  the  contrary ;"  and,  "  that  this  writ  ^"*®   ^  *~»8" 
cannot  be  allowed  in  vacation,  ibid.  815,  but  the  practice  as  to  the  writ 
being  alloyed  in  vacation  is  otlierwise. 

On  the  return  of  the  icrit,  the  attorney  ^for  tJie  defendant  in  error 
applies  to  the  master  for  a  rule  to  assign  errors ;  and  only  facts  are 
assigned. 

This  proceeding,  however,  of  writ  of  error  coram  vobis,  is  not  va-y   Error  em'am  v<ybi$ 
likely  to  occur  often;  but  if  it  do  occur,  and  the  issue  be  taken  upon  the  not  very  frequinu 
error  in  fact,  the  party  may  proceed  to  trial  as  in  common  cases;  and 
if  found  for  the  plaintiff  in  error  on  trial,  the  court  must  be  moved 
tluit  the  cause  be  set  down  for  argument,  and  then  producing  the  postea, 
the  court  will  give  judgment  of  reversal. 

No  scire  facias   to  assign  error  is  necessary,  but  a  rule  is  obtained  Abstract  of  heads 
from  the  master  as  above  stated ;  or,  a  motion  must  be  made  for  a  rule  o^  the  roll. 
against  the  plaintiff  in  error  to  tusign  his  errors.    Law  of  Error,  78. 

To  inUrt  a  precedent  for  the  whole  record  in  a  case  occurring  upon  May  be  saed  ex 
either  of  these  writs,  might  at  first  sight  seem  unnecessary,  but  a  brief  debtto  justitia* 
abstract  of  the  proceedings,  as  entered  on  the  roll,  may  shew  in  what 
order  the  whole  case  is  brought  before  the  court. 

The  placitum  roll ;  chief  clerk ;  memorandum ;  writ ;  chief  justice's 
(ofCP.)  return;  the  declaration:  plea;  similiter;  award,  oj  venire; 
jurata  ;  postea ;  final  judgment ;  assignment  of  error  of  fact ;  scire  facias 
«d  audiendam  errores;  sheriff's  return  of  scire  feci;  pUiintiff  in  error 
replies  to  the  fact  assigned  for  error,  and  traverses  its .  being  untrue ; 
dofaidmit  in  enors  verification  concludes  to  the  country;  nmiliter; 
award  of  venire,  placitum;  the  jury  is  resjnted;  postea;  judgment  on 
the  issue  for  the  plaintiff  in  error.  See  the  whole  proceedings  at  length. 
Law  of  Error,  78-84. 

The  frequent  application  of  the  principles  upon  which  amendment 
4md  new  trials  have  been  granted,  has,  very  beneficially  to  the  suitor, 
rendered  this  mode  of  proceeding  almost  obsolete,  though  it  is  presumed 
either  party  may,  ex  debito  justitias,  yet  sue  the  writ  of  eiror  coram 
;)obiS;  or  tliftt  coram  robis. 
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XVL  FORMS  IN  ERROR* 

• 

7%e  Forwu  art  arranged  aeomrdmg  to  the  order  in  which 
thejf  flMy  be  required,  amd  tome  preeedenU  are  added^  to 
wittch  no  reference  it  nutde  in  ike  Pradieai  IHreetions  ;  these 
inserted  are  ckiefy  such  as  maj  be  required ;  and  auwy  o^  them 
particularhf  shew  the  mode  of  entering  eoniimuanees  in,  error. 

No.  1  •  (Venue.)    Writ  of  error  for ,  (the  party  bringing  error)  at 

Precipe  for  writ  Aie  suit  of ,  on  a  jadgmoot  in  case  (or  whaieuer  is  the  nature 

of  error  K.B.  to  of  the  action)  in  the  King's  Bench.   Bj  bill,  of term.  182— 

^»-  Ch.  (Daie.)  ,  attorney. 

No.  2.  Creorge,  (&c.)    To  oar  right  trostjr  and  well  heloTed  Sir  Cbaries 

The  writ  of  error.  Abbott,  Knight,  oar  chief  justice,  appointed  to  hold  pleaa  in  our 
^rit  recites  '  ^^^^  before  as,  greeting :  Whereas,  by  a  statute  made  in  the  parlia- 
>tat27£li^c.i.   mont  holden  at  Westminster,  the  twentj-third  daj  of  NoTcmber,  in 

the  twentjHMTenth  year  of  the  reign  of  the  ladj  Elisabeth,  late 
qaeen  of  England,  it  was  by  the  same  parliament,  among  other 
things,  enaoted,  that  where  any  judgment  should  at  any  time  there- 
after be  given  in  the  court  of  King's  Bench,  in  any  snit  or  action  of 
debt,  detinne,  coTenant)  account,  action  upon  the  case,  ejeetume 
Jimue,  or  trespass  first  commenced,  or  to  be  first  commenced  there, 
other  than  such  only  where  we  should  be  party,  the  party,  plaintiff, 
or  the  defendant  against  whom  any  such  judgment  should  be  giTcn, 
might,  at  his  election,  sne  forth  out  of  the  Court  of  Chancery,  a  spe- 
cial writ  of  error,  to  be  devised  in  the  said  Court  of  Chancery  di- 
.  rected-to  the  chief  justice  of  the  said  court  of  the  King^s  Bench  for 
the  time  being,  commanding  him  to  cause  the  said  record,  and  all 
things  concerning  the  said  judgment  to  be  brought  before  the  justices 
J  of  the  Common  Bench  and  the  barons  of  the  Exchequer,  into  the 
Exchequer  Chamber^  there  to  be  examined  by  the  said  jnstioes  of 
the  said  Common  Bench  and  barons  aforesaid,  which  said  justices  of 
the  Common  Bench,  and  such  barons  of  Uie  Exchequer  as  are  of  the 
coif,  or  six  of  them  at  tiie  leUst,  by  virtue  of  the  said  act,  should 
thereupon  have  full  power  and  authority  to  examine  all  such  errors 
as  should  be  assigned  or  found  in  or  upon  any  such  judgment,  and 
thereupon  to  reverse  or  affirm  the  said  judgment  as  the  law  should 
require,  other  than  for  errors  to  be  assigned  or  found  for  or  con- 
cerning the  jurisdiction  of  the  said  court  of  King*8  Bench,  or  for 
any  want  of  form  in  any  writ,  return,  plaint,  bill,  declaration,  or 
other  pleading,  process,  verdict,  or  proceeding  whatsoever,  and  that 
after  that  the  said  judgment  should  be  affirmed  or  reversed,  the  said 


*  If  the  inhstsDce  of  the  proceeding' 
be  stated  by  way  of  recital,  or  other- 
wise, ai  occasion  may  require,  it  will 
be  infficient;  the  parties  are  not  held 
to  the  letter  of  any  precedent.  Dif- 
Aceat  compters  have  given  pcecedenu 
of  writs  or  error,  rnles^  &c.  in  the  same 
ca»ei,  and  even  the  office  precedents  at 
different  periods  vary. 

As  the  officers  proper  to  the  court, 
curiitors,  &c.  make  out  and  issue  nott 
of  the  mies  and  other  forms  used  in 
the  coarse  of  proceeding  in  error,  the 


addition  of  snch  forms  in  a  work  par- 
porting  to  be  compiled  for  the  use  or  the 
attornies,  may  seem  almost  wholly  ua- 
necessary  ;  but  it  will  be  obviooa,  that 
without  a  recnrrenee  to  these  forms  the 
practitioner  would  poflsess  an  aeoaaiBt* 
ancewith  the  nature  of  proceediii(  ia 
error  less  perfect  than  that  which  be 
most  unquestionably  will  ueqaire  trom 
perusing  them.  The  whole  record  wiU 
mostly  iDggest  the  eroonds  and  reason* 
for  the  fontti  as  welfas  exhibit  the  font 
iuelf* 
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record  and  all  things  concerning  the  same,  should  be  remored  and 
brought  back  into  the  said  court  of  King's  Bench,  that  such  further 
proceedings  might  be  thereupon  as  well  for  execution  as  otherwise, 
*  as  should  appertain,  as  in  the  said  statute  is  more  fully  explained* 
And  forasmuch  as  in  the  record  and  proceedings,  as  ako  in  the  ^n^  general  er- 
giving  of  judgment  in  a  plaint  which  was  in  our  court  before  us  by  ^^^  ^"  ^«  "•«<^®'^- 

bill  between and  ,  of  a  plea  of  (the  description  of 

actum)  as  it  is  said  manifest  error  hath  intervened  to  the  great  da- 
mage of  the. said ,  as  by  his  complaint  we  are  informed; 

which  said  error  no  ways  concemeth  us  or  the  jurisdiction  of  our 
said  court  of  King's  Bench,  or  any  want  of  form  in  any  writ,  return, 
plaint,  bill,  declaration,  or  other  pleading,  process,  Terdict,  or  pro-  ' 
ceeding  whatsoever,  as  we  are  also  informed.  We  therefore,  being 
willing  that  the  error,  if  any  there  be,  should  be  duly  corrected  ac* 
cording  to  the  form  of  the  statute  aforesaid,  and  that  full  and  speedy 
justice  should  be  done  to  the  said  parties  in  this  behalf,  do  command 
you,  that  if  judgment  be  thereupon  given,  then  you  cause  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the  same,  to  be 
brought  before  the  said  justices  of  the  Common  Bench,  and  barons 

of  our  said  Exchequer  into  our  Exchequer  Chamber,  on  the  

day  of — next  ensuing,  that  the  said  justices  and  barons,  the 

record,  and  all  things  concerning  the  said  judgment  being  examined, 
may  cause  further  to  be  done  therein,  what  of  right,  and  according 
to  the  form  of  the  said  statute  aforesaid,  ought  to  be  done.    Wjtness 

enrself  at  Westminster,  the  — —  day  of  — — ,  in  the year 

of  oar  reign  *• 

Debt  (or  ease,  a$  ih^  actum  is.)                                   [TUk  cause.}  ^^^  ^^ 

I  have  allowed  a  writ  of  error  in  this cause,  this day  The  allowance. 


of ,  182— • 


-,  clerk  of  the  errors.  }(q^  4^ 


You  severally  acknowledge  to  owe  (fhe  plaintiff  in  the  ocfton).  The  recognisance 

the  sum  of  £ — ,  (double  the  sum  reconered)  upon  condition  that ?f  ^'  ^"  ®^'*®' 

(the  defendant)  prosecutes  his  writ  of  error  with  effect;  and  if  judg-  oiambcn  "" 
ment  he  affirmed,  shall  satisfy  and  pay  the  debt,  damages,  and  costs 
recovered,  together  with  such  costs  of  suit  as  shall  be  awarded  by 
occasion  of  the  delay  of  execution,  or  else  you  will  do  it  for  him. 

In  Error.  [Title  cause.]  No.  5. 

Take  notice,  that  special  bail  was  this  day  put  in  upon  the  writ  of  The  notice  of 
error   brought  in  this  cause,  with  the  clerk  of  the   errors,  before  bail  in  error. 

• (the  judgCp  and  where),   and  the  names  of  the   bail  are 

,  of  ,  and  ■  ',  of  ,  (sufficiently  cfe- 

scribe  the  bail.) 

Dated  the day  of ,  182 — . 

To  Mr. ,  attorney  Your's,  &c. 

for  the  defendant  in  error.  ,  attorney  for  the 

plaintiff  in  error. 

In  Error.  [Title  cause.}  No.  6. 

• and .    Unless  the  plaintiff  in  the  writ  of  ^rror  The  mlc  for 

put  in  better  bail,  within  four  days  next  after  notice  hereof  given  to  better  baiL 
the  said  plaintiff  or  his  attorney,  execution  will  issue. 

— — ,  clerk  of  the  errors. 

;  *  The  writ  should  recite  the  statute,  yet  it  is  remarkable  how  much  the  earlitT 
(»rccedent»-vary  in  the  terms  of  such  recital. 
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No.  7. 

The  notice  of 
justificatioo. . 


No,  8. 
The  rule  for  the 
allowance  of  bail. 

No.  9. 

Rule  to  certify 
the  record. 


No.  10. 
Rnle  to  allege 
diminution. 


No.  11. 
Rule  to  assign 


errors. 


No.  12. 
Assignment  of 
geiic^  errors. 


ERROR;  XVI.  Forms;  K.B.  tQ  Ez.Ch. 


[Title  emiie,] 
-,  the  bail  pat  in  npon  the 


Id  the  King's  Bench,  in  Error. 

Take  notice,  that  < • —  and 

wtii  of  error  brought  in  this  canBe,  of  whose  additions  and  places  of 

abode  you  have  had  notice,  will,  on • — ,  the day  of 

next,  justify  themselFes  in   this  honourable  court,  as  sufficient  bail 
for  the  said  plaintiff.    Dated  the day  of .  182 — . 


To  Mr. 


attorney 


for  defendant  in  error. 


I  am,  your's,  &c. 

-,  attorney  for  tbe 


plaintiff  in  error. 


For  this  Form,  see  title  Bail  above. 


In  the  King*s  Bench.  ^..—  i^. — 

Unless  Uie  plaintiff  in  the  writ  of  error  certify  the  record  withia 
eight  days  next  after  notice  hereof  given  to  the  said  plaintiff  or  bis 
attorney^  a  nonsuit  will  be  entered. 

,  clerk  of  tlie  errors. 

In  the  Exchequer  Chamber.  — ©. 

Unless  the  plaintiff  in  the  writ  of  error  allege  diminution  within 
eight  days  next  after  notice  hereof  given  to  the  said  pluintiff  or  his 
attorney,  a  nonsuit  will  be  entered. 

,  clerk  of  the  errors. 


In  the  Exchequer  Chamber.  v. 

Unless  the  plaintiff  in  the  writ  of  error  assign  errors  within  eight 
days  next  after  notice  hereof  given  to  the  said  plaintiff  or  his  at« 
torney,  a  nonsuit  will  be  entered. 

-     ■         ,  clerk  of  the  errors. 


term,  in  the 


George  the  fourth. 
Afterwards,  to  wit,  on  — 


year  of  the  reign  of  kiog 


,  in  this  same  term,  before  the 
justices  of  our  lord  the  king  of  the  Bench,  and  the  barons  of  the 
Exchequer  of  our  said  lord  the  king,  of  the  degree  of  the  coif,  in 

the  Exchequer  Chamber,  at  Westminster,  comes  the  said -, 

}yj y  his  attorney,  and  says,  that  in  the  record  and  pro- 
ceedings aforesaid,  and  also  in  the  giving  the  judgment  aforesaid, 
there  is  manifest  error  in  this :  to  wit,  that  the  declaration  aforesaid, 
and  the  matters  therein  contained,  are  not  sufficient  in  law  for  the 

said to  have  and  maintain  his  aforesaid  action  thereof, 

against  the  said :  there  is  also  error  in  this ;  to  wit,  that  by  the 

record  aforesaid,  it  appears  that  the  judgment  aforesaid,  in  form 

aforesaid  given,  was  given  for  the  said against  the  said 

*  ■        — :  whereas  by  the  law  of  the  land,  the  said  judgment  ought 

to  have  been  given  for  the  said against  the  said ; 

and  the  said  prays  that  the  judgment  aforesaid,  for  the 

errors  aforesaid,  and  other  errors  in  the  record  and  proceedings 
aforesaid,  may  be  reversed,  annulled,  and  altogether  held  for  no- 
thing, and  that  he  may  be  restored  to  all  things  which  he  hath  lost 
by  occasion  of  the  said  judgment.  Sec, 


No.  IS.  -^^^  hereupon  the  said 


by 


his  attorney,  freely 


Joinder  in  error,  comes  before  the  justices  of  our  said  lord  the  king  of  the  Bench,  sad 
or  plea  of  ta  ntUlo  the  barons  of  the  Exchequer  of  our  said  lord  the  king,  of  the  degree 
eti  erratum.  ©f  the  coif,  in  the  Exchequer  Chamber  at  Westminster  aforesaid,  aod 

says,  that  there  is  no  error  either  in  the  record  and  proceediogs 
aforesaid,  or  in  giving  the  judgment  aforesaidi  and  he  prays  tbst  the 
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said  comrt  of  Exchequer  Chamber  of  onr  lord  the  king  now  here,  may 
proceed  to  the  examinatioa  of  the  record  and  proeeedings  aforesaid, 
as  also  of  the  matters  aforesaid ,  above  assigned  for  error,  and  that 
the  judgment  aforesaid,  in  forjn  aforesaid  given,  may  be  in  all  things' 
affirmed,  &c.  Bat  because  the  court  of  Exchequer  Chamber  of  our 
said  lord  the  king  here,  is  not  yet  advised.  (See  thU  continuance  by 
curia  advisare  vult,  post.) 

Pleas  in  the  Exchequer  Chamber,  at  Westminster,  before  Ae       ^q,  i^^ 
riglit  honourable  Sir  William  Draper  Best,    knight,  chief  The  entry  of  the 
justice  of  the  Bench  of  our  sovereign  lord  the  king;  the  geueral  proceed- 
right  honourable  Sir  William  Alexander,  knight,  chief  baron  *"«•  >"  ^«  ^ 
of  the  Exchequer  of  our  sovereign  lord  the  king,  of  the  ^S"r«iL<SS^ 
degree  of  the  coif;  Sir  James  Burrough,  knight ;  Sir  James  where  the  ori- 
Allan  Park,  knight,  and  Sir  Stephen  Gaselee,  knight;  the  ginal  jadgmeat 
three  other  justices  of  the  Common  Bench  of  onr  lord  the  J»a»  by  dotelt 
king ;   and  also  before  Sir  Robert  Graham,  knight,.  Sir  Wil-  "*  ^''^^'^- 
liamGarrow,  knight;  and  Sir  James  Hullock, ,  knight ;  the 
three  other  barons  of  the  Exchequer  of  our  sovereign  lord 

the  king,  of  the  degree  of  the  coif,  on '• — ,  the 

day  of  — ,  in  the  — -;: —  year  of  the  reign  of  k:tng 

George  the  fourth,  &c. 

« 

Our  sovereign  lord  the  king  hath  sent  to  his  right  trusty  and  well 
beloved  Sir  Charles  Abbott,  knight,  his  chief  justice^  appointed  to 
hold  pleas  before  our  lord  the  king  himself,  his  writ  }n  these  words, 
that  is  to  say,  {here  the  writ  is  stated  verbatinu) 

The  answer  of  Sir  Charles  Abbott,  knight,  the  chief  justice 
within  named. 

The  record  and  process  of  the  plaint  whereof  mention  is  within 
made,  with  all  things  touching  the  same,  to  the  justices  and  barons 
within  specified,  at  the  day  and  place  within  contained,  I  certify  in 
a  certain  schedule  to  this, writ  annexed,  as  to  me  is  within  com- 
manded. 

Charles  Abbott. 

Pleas  before  our  lord    the  king,  at  Westminster,  of  the  The  trftnucript 

term  of ,  in  the year  of  the  reign  of  of  the  'ccord 

our  sovereign  lord  George  the  fourth,  by  the  grace  of  g^"^^®  ^"** 
God,  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land king,  defender  of  the  Faith,  &c. 

Roll r. 

(  Venue)  to  wit.  ■  puts  in  his  place ,  his  attorney, 

against ,  in  a  plea  of  trespass  on  the  case. 

{Venue)  to  wit.    The  said ,  pnts  in  his  place  — ,  his 

attorney,  at  the  suit  of  the  said ,  in  the  plea  aforesaid. 

( Venue)  to  wit.      Be  it  remembered,  that  in  ■  term  last 

past,  before  our  lord  the  king,  at  Westminster,  came by 

. . ,  bis  attorney,  and  brought  into  the  court  of  the  said  lord 

the  king,  then  there  his  certain  bill  against ,  being  in  the 

custody  of  the  marshal  of  the  Marshals^a  of  ^e  said  lord  the  king, 
before  the  king  himself,  of  a  plea  of  trespass  on  the  case,  and  there 
are  pledges  for  the  prosecution,  (to  wit)  John  Doe  and  Richard  Roe, 
which  said  bi)l  follows  in  these  words,  (to  wit)  Fettnc  (to  wit)  ■  \ 
complains  {copy  the  declaration  verbatim.) 


6fia 
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time  tern, 


General  errors 
awigned. 


The  next  sitting 
of  tlie  oonrt. 


Imparlance,  if  And  now  at  tbis  day,  that  is  to  say,  <m  — — ,  in 

there  liave  been    (here  foUoum  the  Imparkmee^  if  an^;   ikai  tktjmdgmmi  ^  dtfwtk; 

^er  proceed-      ^  ^^^^^^  ^  ^^  ^^^  ^  M^tttry ;  thit  retnrn  ef  ike  imqmsiium;  tk 

"^  ngnieg  the  judgw^etU :  the  wdufieafdia,  4rc-»    ikeM  foUowt  ike  stde- 

meiUof  theproceedingiin  errarftkm): 

And  thereupon  come  here,  into  the  court  of  the  said  Exchequer 

Chamber,  the  said (the  plahUiff  in  error)  in   his  proper 

persoo,  and  prays  a  day  to  assign  error  or  errors  in  the  record  and 
iMroceedings  aforesaid,  whereiqpon  a  day  is  given  to  him  by  the  court 
■ere,  to  assign  error  or  emnrs  in  the  record  and  proceedings  afore- 
said^ until  the  —  day  of  ■  —  next. 

Pleas  in  the  Exchequer  Chamber,  at  Westminster,  before 
(at  in  preceding  page.) 

At  which  day  come  here  into  the  court  of  tho  said  Exchequer 
Chamber,  the  said  ■        (plaint^  m  error),  in  his  proper  person, 

and  says,  that  in  the  record  and  proceedings  aforesaid,  and  also  ia 
gimg  the  said  judgment,  there  is  manifest  error  in  this,  that  is  to 
say,  that  it  appears  by  the  record  aforesaid,  that  the  jadgment  afore- 
said, in  form  aforesaid  given,  was  given  for  the  said  ^  [dt- 

fendani  in  error),  against  the  said :  whereas  by  the  law  of 

the  land,  judgment  ought  to  have  been  given  for  the  said 

against  the  said ,  and  tberefore  in  that  there  is  manifest 

error,  and  the  said prays  the  writ  of  our  lord  the  king,  to 

be  directed  to  the  sheriff  of aforesaid,  to  give  notice  to 

the  said  ■,  that  he  be  here,  to  hear  the  record  and  proceed' 

ings  aforesaid,  and  it  is  granted  to  him.  Therefore  tho  sheriff  is 
commanded,  that  by  good  and  lawful  men  of  his  bailiwick,  he  gire 

notice  to  the  said ,  that  he  be  here,  in  the  court  of  the 

said  Exchequer  Chamber,  on  •,  &c. 

Fleas  in  the  Exchequer  Chamber,  at  Westminster,  before 
— '  (as  in preoedimg  pagei  the  day  mil  be  difm^L) 

At  which  day  come  here   into  the  court  of  the  said  Exchequer 

Chamber,  as  well  the  said ,  in  his  proper  person,  as  the  said 

'■  in  his  proper  person,  and  the  said  sheriff  did  not  return  the 

said  writ,  nor  did  any  thing  thereupon :  therefore  the  said 1 

as  before,  says^  that  in  the  record  and  procee^gs  aforesaid,  and  also 
^  in  givii^  the  said  judgment,  there  is  manifest  error  by  alleging  the 

error  aforesaid,  by  him  above  for  error  assigned  and  alleged,  and 
prays  that  the  said  judgment,  by  reason  of  that  error  and  other 
errors  in  the  records  and  proceedings  aforesaid,  may  be  rcTersed, 

Joinder  of  error,  annulled,  and  entirely  held  for  notUng.     And   the  said ^ 

^VJ*"^  *■'  ^'      says  there  is  not  any  error  in  the  record  and  proceedings  aforesaid. 


Assignment  of 
error. 


or  in  giving  the  judgment  aforesaid,  and  prays  that  the  said  court  of 
the  Exchequer  Chamber  of  our  said  lord  the  king,  at  Westminster, 
will  proceed  to  examine  as  well  the  record  and  proceedings  aforesaid, 
as  the  aforesaid  matters  by  the  said  »— — >  above  ass^ned  for 
eirror,  and  diat  the  said  judgment  may  be  in  all  tlungs  aflirmed.  Bnt 
because  the  said  court  of  Uie  fii^cbequer  Chamber  of  our  lord  the 
king,  at  Westminster,  is  willing  to  advise  of  and  upon  the  premises 
before  judgment  is  given  thereupon,  a  day  is  given  to  the  said  partia 

here  in  tlie  said  court  of  the  said  Exchequer  Chamber,  until 

(the  day  of  adjournment),  to  hear  judgment  thereupon,  for  that  the 
said  court  of  the  said  Exchequer  Chamber  of  our  said  lord  the  kiogi 
is  not  yet  advised,  Slc. 
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( Verne)  to  wit»        ■  jpuU  in  bis  place  ,  hit  nUorney^ 

against  — -«- ,  in  a  plea  of  correctiiig  errors. 

(FeniM)  to  wit    The  said puts  in  his  place  — — ,  his 

attorney,  at  the  suit  of  the  said ,  in  the  plea  aforesaid. 

Pleas  in  the  Exchequer  Chamber,  at  Westminster,  before 
(here  the  nameM  of  the  judgei  pretent  at  the  jvdgment  in 

errer,  ere  imterted.)    On  the day.  of  — , 

i^  the year  of  ^e  reign  of  king  George  the 

fowrth. 

At  which  day  come  into  the  court  of  the  said  Exchequer  Chamber 
at  Westminster,  as  well  the  said  ■  as  the  said  ■,  by  their 

respective  attomies  aforesaid .  Whereupon  the  premises  being 

considered,  and  as  well  the  record  and  proceedings  afcnresaid,  and  the 
judgment  thereon  given,  as  also  the  matters  above  assigned  for  error, 
being  by  the  said  court  of  Exchequer  Chamber  of  our  said  lord  the 
king,  at  Westminster,  diligently  examined  and  fully  understood,  it 
appears  to  our  aaid  court  of  Exohquer  Chamber  of  our  said  lord  the 
king,  at  Westminster,  that  the  judgment  aforesaid  is  not  in  anywise 
erroneous  or  defective,  and  that  in  the  record  and  proceedings  afore* 
said,  there  is  not  any  error.  Therbfors  it  is  considered,  that  Affin^ance* 
the  judgment  aforesaid  be  in  all  things  affirmed,  and  stand  in  its  full 
force,  strength,  and  effect :  the  said  matters  above  assigned  and  al- 
leged for  error  in  any  wise  notwithstanding.    And  it  is  further 

considered,  that  the  said do  recover  against  the  said 

'"     >   * — ,  j£-^,  adjudged  to  tjie  said  m,,,,  m.       at  his  re<|uest,  by  thp  Costs,  &c. 

■aid  court  of  Exchequer  Chamber  of  our  said  lord  the  king,  at  West* 

minster,  according  to  the  form  of  the  statute  in  that  case  made  and 

prbvided  for  his  images,  costs»  and  charges  which  he  hath  sustained 

by  reason  of  the  4#hy  of  the  execution  of  the  judgment  aforesaid, 

^y  the  prosecution  of  the  said  writ  of  error :  Whereupon  the  record  Remittitar. 

and  proceedinga  of  the  said  justices  of  the  court  of  Common  Bench, 

and  the  saM  barons  of  tb^  said  co^  of  Exchequer,  before  them 

bad  in  the  premisiBs,  by  the  said  justices  and  barons,  before  our  said 

lord  the  king,  wheresoever,  &c.  are  remitted  according  to  the  form  of 

the  said  statute  made  in  the  said  37th  year  of  thA  said  reign  of  her 

late  majesty  qnefan  EU«abeth»  4lsc. 

In  the  Exchequer  Qiamher.  \J!iiU  the  caused  jjo^  ig^ 

In  error.  Notice  of  motiiMi 

Take  notice,  that  this  hooomrable.  court  wiU  be  moved  on  -,  for  interest. 

the  — r—  day  of ,  that  it  be  referred  to  the  clerk  of  this 

court  to  ascertain  th^  amount  of  the  iaterest  upon  the  final  judgment 
obtained  by  the  above-named  def^mdant  in  error  against  the  ^bove- 
named  plaintiff  in  error,  in  his  m%ieaty's  court  of  King's  Bench,  from 
the  time  of  entering  up  the  final  judgment  until  the  affirmance  of  the 
judgment  in  this  court,  and  that  such  interest  may  be  added  to  the 
idamagee  (or  which  suchi  final  judgment  was  entered  up.  Pated  this 
"■      day  of       ■    - 

[Copy  to  be  served  on  piauU^^t  aitomey 
two  days  preeieue  to  affirmance  dayJ\ 

In  the  Exchequer  Chamber.  [Title  the  cause.']  No.  16. 

In  error.  Affidavit  o<'  the 

,  of ' ,  maketh  oath  and  saith,  that  the  original  description  of 

action  brought  by  the  above-named  defendant  io  error,  against  the  ^c/J[cc  of  i  lotlce* 
•beve-named  plaintiff  in  error,  was  upon  aa  ins^nmcnt  commonly 
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No.  17. 

precipe  forvrrit 
of  error  in  Hoose 
of  Lords. 

No.  18. 
Writ  of  error 
direct  to  Hoase 
of  Lords,  on 
error  on  judg- 
ment in  K.  B. 


No.  19. 
Writ  of  error  in 
House  of  Lords 
from  the  Exche* 
quer  Chamber. 


No.  20. 
Writpf  error  in 
Hoose  of  Lords 
from  K.  B.  on 
jndgnient  inC.P* 
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called  a  promiMory  note  (or  hill  of  eatdkange^  at  the  com  majf  he),  for 
the  sam  of  £ — ,  as  appears  to  this  deponent  by  the  declaration  m  the 
said  cause*  and  that  final  jadgment  was  signed  in  the  said  canse  on  the 

day  of ,  for  the  sum  of  £ — ,  for  principal  and  interest 

on  the  said  note  {or  hiU  of  exchange),  and  £ —  costs,  whereon  the  writ 
of  error  now  depending  was  brought,  and  general  errors  assigned ; 

and  this  deponent  ftirther  saith,  that  he  did,  on  the  — r-  day  of 

instant,  serve  Mr. ,  the  attorney  or  agent  for  the  plaintiff  in 

this  cause,  with  a  notice  in  writing,  a  copy  whereof  is  hereunto  an- 
nexed,  by  delivering  the  same  to  the  clerk  or  agent  or  agent  of  the 

said  Mr. ,  at  his  house  in . 

(Signed)  ■. 

Sworn  —— ,  before  — — --, 
(One  of  thejuUieei  of  the  Commou  Pleat, 
or  a  barom  of  the  Exchequer.) 

See  No.  1,  ante,  (fiut  say  "  Writ  of  error  in  parliament.'^ 

George,  (&c.)  To  xmr  right  trusty  and  well  beloved  Sir  Charles 
Abbott,  knight,  our  chief  justice  assigned  to  hold  pleas  in  our  court 
before  us,  greeting:  Because  in  the  record  and  proceedings,  and 
also  in  the  giving  of  judgment  in  a  plaint,  which  was  in  our  court 

before  us  by  our  writ,  between and (at  ta  tke 

precipe)  late  of  ■  ■  ■%  of  a  plea  of  trespass  on  the  case  (oi  tke 

plea  it)  as  it  is  said  manifest  error  hath  intervened  to  the  great 

damage  of  the  said ,  as  by  hn  comjAaint  we  are  informed, 

we,  being  willing  that  the  error,  if  any  there  be,  should  in  doe 
Inanner  be  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  that  if  judgment  be  there- 
npon  given,  then  without  delay  you  distinctly  and  openly  send  under 
your  seal  the  record  and  proceedings  aforesaid,  with  all  things 
touching  the  same  to  us  in  our  parliament,  at  the  next  session  thereof, 

to  be  holden  on  the day  of  — -— '^—  next  ensuing,  and  this 

writ,  that  the  record  and  proceedings  aforesaid  being  inspected  we 
may  further  cause  to  be  done  thereupon,  with  the  assent  of  the 
lords  spiritual  and  temporal  in  the  same  parliament,  for  correcting 
that  error,  what  of  right  and  according  to  the  law  and  custom  of 
England,  ought  to  be  done.    Witness  ourself  at  Westminster,  (&c) 

George,  (&c»)  To  our  right  trusty  and  well  beloved  Sir  Charles 
Abbott,  knight,  our  chief  justice  assigned  to  hold  pleas  in  our  coort 
before  us,  greeting:  Whereas  in  the  record  and  proceedings,  and 
also  in  the  giving  of  judgment  in  aplaint  which  was  in  our  court  before 

us  by  bill  between and of  a  plea  of  trespass  on 

the  case  (at  the  plea  it)  which  said  record  and  proceedings,  by  reason  of 
error  happening  therein,  we  caused  to  be  brought  before  Uie  justices 
of  the  Common  Bench,  and  the  barons  of  our  Exchequer  into  oar 
Exchequer  Chamber,  and  the  judgment  thereupon  is  affirmed,  as  it  is 
said  manifest  error  hath  intervened  to  the  greisit  damage  of  the 
said  ■  — ,  as  by  his  complaint  we  are  informed,  we,  being 
willing  that  the  error,  if  any  there  be,  should  in  due  manner  be  cor- 
rected and  full  and  speedy  justice  done  to  the  parties  aforesaid,  in 
this  behalf,  do  command  you,  that  if  judgment  be  thereupon  givep 
and  affirmed,  (at  before)  then  without  delay,  (&c.  at  the  latt) 

George,  (&c.)  To  our  right  trusty  and  well  beloved  Sir  Charles 
Abbott,  knight,  our  chief  justice  assigned  to  hold  pleas  in  oar  court 
t>efbre  us,  greeting:  Because  in  the  record  ;iod  proce^dingSi  and  also 
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in  ihei  giving  of  judgment  in  a  plaint,  which  waa  before  Sir' William 
Draper  Best,  knt.  and  his  companions,  our  justices  of  the  Bench  by 
our  writ  between  ■  and  — — ,  late  of ,  (o«  in  the  pro- 

ceedings) of  a  plea  of  trespass  on  the  case  (fls  the  plea  is)  and  also  in  the 
affirmance  of  the  same  judgment  in  our  court  before  us,  as  it  is  said, 

manifest  error  hath  intervened  to  the  great  damage  of  the  said ^»  as 

by  his  complaint  we  are  informed,  we;  being  willing  that  the  error,  if 
any  there  be,  should  in  due  manner  be  corrected,  and* full  and  speedy 
justice  done  to  the  parties  aforesaid,  in  this  behalf,  do  command  you,- 
that  if  judgment  be  thereupon  given  and  affirmed,  then  you  distinctly 
and  openly  send  under  your  seal  the  record  and  proceedings  afore-, 
said,  with  all  things  touching  the  same,  to  us  in  our  present  parlia- 
ment and  this  writ,  that  the  record  and  proceedings  aforesaid  being 
inspected,  we  may  further  cause  to  be  done  thereupon,  with  the  assent 
of  the  lords  spiritual  and  temporal  (as,in  No,  18.) 

o     "w     «       A  No.  21.    - 

»ee  No.  8,  ante.  j^^  aUowance. 

•  ^      __  No.  22. 

See  No.  9,  ante.  The  rule  to 

tranacribe. 

V. .     Afterwards,  to  wit,  on  the  day  of        No.  23. 

of  ,  in  the  ■  year  of  the  reign  of  our  sovereign  lord  General  errors 

George  the  fourth,  of  the  United  Kingdom  of  Great  Britain  and  Ire-  ansigned  in  tlie 
land  now  king,  before  our  said  lord  the  king,  and  the  peers  of  the  P®"7liam^^* 
realm,  in  this  present  parliament,  at  Westminster,  in  the  county  of  "^  ^'^ 

Middlesex,  assembled,  the  said comes,  by his  at^ 

torney,  and  says,  that  in  the  said  record  and  proceedings  aforesaid, 
and  siso  .in  givug  the  judgment  aforesaid,  there  is  manifest  error  in 
this,  to  wit,  that  the  said  declaration  aforesaid,  and  the  matters  con- 
tained therein,  are  not  sufficient  in  law  for  the  said to  have 

and  maintain  his  aforesaid  action  against  the  said        ■  There 

is  also  error  in  this,  to  wit,  that  by  the  said  record  it  appears,  that 
the  said  judgment  in  form '  aforesaid  given,  was  given  for  the  said 
— *- — -  against  the  said  ;  whereas  by  the  law  of  the  land, 

the  said  judgment  ought  to  have  been  given  for  the  said — • 

against  the  said  -^   '         :  and  the  said prays  that  the 

judgment  aforesaid  for  the  errors  aforesaid,  and  other  errors  in  the 
record  and  proceedings  aforesaid,  may  be  reversed,  annulled,  and 
altogether  held  for  nothing,  and  that  he  may  be  restored  to  all  things 
which  he  hath  lost  by  occasion  of  the  said  judgment,  &c. 

Afterwards,  to  wit,  on  the day  of ,  in  the       ■  No.  24. 

year  of  the  reign  of  our  sovereign  lord  George  the  fourth,  of  the  Errors  assigned 
United  Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  in  House  ofi^rds 
Faith,  before  our  said  lord  the  king,  and  the  peers  of  the  realm  in  lSt«?a^naRce 
this  present  parliament,  at  Westminster,  in  the  county  of  Middlesex,  in  the  Exchequer 

assembled,  the  said ,  by his  attorney,  comes  and  says,  Chamber. 

that  there  h  manifest  error  in  the  record  and  proceedings  aforesaid,  and 
also  in  giving  and  affirming  the  judgment  aforesaid,  in  this,  to  wit, 
that  by  ti^e  said.record  aforesaid,  it  appears  that  the  judgment  afore- 
said, given  by  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself  at  Westminster  aforesaid,  was  given  for  the  said  — —— — 
against  the  said ;  whereas  by  the  law  of  the  land,  the  judg- 
ment ought  to  have  been  given  for  the  said  ■  against  the  said 

;  therefore  in  that  there  is  manifest  error;  there  is  also 

error  in  affirming  the  judgment  aforesaid,  because  he  says,  that  the 
judgment  aforesaid  was  affirmed  in  the  court  of  our  lord  the  Xing,  of 
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tbe  Exchequer  Clwnber,  at  Westminster  sibresaid,  before  the  jus- 
tices of  the  Common  Bench  and  the  barons  of  the  said  Excheqaer, 
whereas  no  such  affirmance  of  the  said  judgment  ought  to  have  been 
thereupon  given,  but  bj  the  law  of  the  land  the  said  judgment  ought 
to  have  been  reyersed,  and  therefore  in  that  there  is  manifest  error: 

and  the  said prajs  that  the  judgment  aforesaid,  for  the  said 

errors  aforesaid,  and  for  other  errors  in  the  said  record  and  pro- 
ceedings aforesaid,  may  be  reversed,  annulled,  and  entirely  held  for 
nothing,  and  that  he  may  be  restored  to  all  things  which  he  has  lost 
by  occasion  of  the  said  judgment  and  affirmance  thereof  as  afore- 
said, and  that  the  said may  rejoin  to  the  errors  above  as- 
signed, drc. 


No.  25. 


(Venue.)    Writ  of  error  for 


against 


case,  (or 


Precipe  for  writ    whatever  ihe  action  is)  on  a  judgment  in  the  coart  of  Common  Fless 

of  error,  C.  P.       returnable  wheresoever,  &c.  {if  by  biU  the  return  teem  a  day 

to  K.  B.  certetu.) 


{Date.) 


',  Attorney. 


No.  26.  George,  (Ac.)  To  onr  trusty  and  well  belored  Sir  William  Draper 

Writ  of  error  R«st,  knight,  our  chief  justice  of  the  Bench,  greeting:  Becanse 
brought  in  K.  B.  in  the  record  and  process,  and  also  in  the  giving  of  judgment  of  s 
OD  a  judgment  in  pUint,  which  was  hk  our  court  before  you  and  your  oompanions  oar 

C.  P.  by  original,  j^g^ices  of  the  Bench,  by  our  writ  between and -» 

lute  of ,  of  a  certain  debt  which  the  said ; de- 
mand^ of  the  said {or  of  tretpasi  on  the  caee)  msntfeat  errof 

hath  intervened  to  the  great  damage  of  the  said  — — — -,  as  by  his 
complaint  we  are  informed,  we,  willing  that  the  error,  if  any  there 
be,  should  be  corrected  in  due  manner,  and  fully  and  speedy  y»^^ 
done  to  the  parties  aforcf  aid,  in  this  behalf,  do  oommand  you,  that  it 
judgment  thereof  be  given  thereupon,  then  under  your  seal  you  do 
distinctly  and  openly  send  the  record  and  proceedings  of  the  platot 
aforesaid,  with  all  things  ooneeming  the  same  and  this  writ,  so  tbtt 

we  may  hare  them (a  general  retmm)  wheresoever  we  shsH 

then  be  in  England,  that  the  record  and  proceedings  aforesaid  bejog 
inspected,  we  may  cause  to  be  further  done  thereupon  for  correcting 
that  error,  what  of  right  and  according  to  the  law  and  ouston  of 
England  ought  to  be  done.    Witness  ourself  at  Westminster,  &c. 


No.  27. 
The  allowaDce. 

No.  28. 
The  notice  of 
bail. 

No.  29. 
The  mle  for 
better  baiL 

No.  SO. 

The  notice  of 
jnitificatioD. 

No.  31. 
Note  on  the  re* 
cognisance  in  er- 
ror, C.B.  to  K.B. 


See  No.  3,  ante. 

This  will  be  the  same  as  No.  &,  ante ;  mvfnlts  mOandis^ 

See  No.  6,  ante. 

See  No.  7,  ante.    If  in  vacation,  the  notice  mast  be  for  jusfifyiog 
at  a  judge's  chambers,  C.  P.  instead  of  open  court. 

See  No.  4,  ante.  The  difference  olnervabk  in  the  reeagmoMca 
in  the  two  courts  is  this,  viz.  that  in  error  in  the  Etcheqiur 
Chamber  the  bail  engage  to  pay  the  sum  recovered  by  the  judg* 


V.  f.  toe  bail  engage  to  pau  tne  sum  reooverea  oy  ine  ^    , 
as  also  all  such  costs  and  damages  as  shall  be  awarded/^ 
execution. 
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(Venue.)    To  wit    If (the  miginai  phM^  shaSl  give       No.  34- 

yea  secaritj  to  prosecute  his  soit,   then  put  by  sureties  and  safe  The  precipe  for 

pledges {the  original  d^endant)  late  of ,  in  the  ^^  original. 

said  coantjr ,  that  he  be  before  our  justices  at  Westminster 

(the  Jint  term  the  judgment  is  of)  to  shew  (here  copy  the 

declaration  to  the  end)  as  it  is  said,  &c. 

No.  33. 

See  No.  9,  ante.  Ra*e  to  crrtify 

the  reoord  or 
tranacribe. 

(VenMe.)    Scire  faeiae  quare  exeentionem  non,  for defend-       Jfo.  34. 

ant,  at  the  salt  of . — ,  plaintiff  in  error  for£ damages,  Precipe  for  ^eire 

in  case  (or  ae  the  action  may  be.)  faeUtj  gman  ear- 

(Date.)  ,  Attorney,      eaoiaiiem  nim. 

George,  (&c.)    To  the  sheriff  of ,    greeting  :    Whereas     '  No.  35. 

» lately  in  onr  coort  before  Sir  William  Draper  Best,  knight.  Scire  fadae  ^mrt 


and  his  companions,  then  our  justices  of  the  Bench  at  Westminster,  exeauumem  miu 
by  our  writ,  and  by  *  the  judgment  of  the  same  court  recovered 

against  — ^  late  of  ■,  £ ,  for  his  damages  which 

lie  the  said  ■  had  sustained  as  well  by  occasion  of  the  said 

' —  not  having  performed  certain  promises  and  undertakings 

lately  made  by  him  to  the  said ,  as  for  his  costs  and  charges 

by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said 
^ — ?  is  convicted,  as  by  inspection  of  the  record  and  proceed- 

ings thereof,  which  for  certain  matters  of  error  we  lately  caused  to 
be  brought  into  onr  said  court  before  us,  manifestly  appears  to  us  of 

record-:  and  now  on  the  behalf  of  the  said ,  we  have  been 

informed  that  although  judgment  be  given  in  form  aforesaid  yet  exe- 
cution of  the  said  damages  still  remains  to  be  made  to  him»  whero- 
fore  the  said         ■■  hath  humbly  entreated  us  to  provide  him  a 

proper  remedy  in  this  behalf:  and  we,  being  willing  that  what  is  just 
should  be  done  on  this  occasion,  command  you,  that  by  honest  and 
•lawful  men  of  your  bailiwick,  you  make  known  to  the  said  , 

that  he  be  before  us  on  »,  wheresoever  we  shall  then  be  in 

England,  to  shew  if  he  has  or  knows  of  any  thing  to  say  for  himself 
why  the  said  ■  ought  not  have  his  execution  against  him  of 

the  damages  aforesaid,  according  to  the  force,  form,  and  effect  of 
the  said  recovery,  if  it  shall  seem  expedient  to  him  so  to  do,  and 
further  to  do  and  receive  what  our  said  court  before  us  shall  consider 
of  him  in  this  behalf,  and  have  yon  there  the  names  of  those  by 
whom  you  shall  so  make  known  to  him,  and  this  writ    Witness 

Sir  Charles  Abbott,   knight,    at  Westminster,  the  -*—  day 

of ,  in  the         m        year  of  our  reign.  . 

EUenborough  and  Markham. 

See  title  Dirbction  of  Writs  for  the  proper  direction  where 
judgment  given  in  an  inferior  court;  for  in  that  case  the  scire 
fadae,  most  be  pronerly  directed  to  the  judge  of  such  court, 
agreeably  to  the  following  form : 

George,  (Sec.)    To (See  title  Direction  of  Writs,       No.  36. 

ante.)    Wherr^s lately  in  our  court  of  the  city  aforesaid,  Sei.  fa»  qtutre,te> 

before  you  without  our  writ,  and  by  the  judgment,  &c.  (from  the  a*-  jlXraeot  wan 
teHik  *  in  the  last  precedeni  to  the  end,)  inferior  courw 
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No.  37.  • 

Role  on  $ei,  /«• 
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In  flie  King*s  Bench.  ^ 

,    Plaintiff       ) 
[  Dcfondalit  j   ^  ^"'• 

Rale  for  jadgment  on  set.  fa.  quart  executumem  mam, 
{Date.)  ,  Attorney. 


No.  38. 
Role  to  «aMga 
errors. 

No.  39. 
Eatrjof  aam 
jMvt  after  Mtrr 
/oHflf  qmare  cr- 
ecuHnem  mm  in 
error,  for  waot 
of  aMignisg 
errofi. 


o. 


■  ■  (fhe  day)  to  assign  errors  on  record. 

Entered. 

Afterwards,  to  wit,  on in  this  same  term,  before  oar  lord 

the  king  at  Westminster,  comes  the  said ,  by  his  attorney 

aforesaid,  and  says  that  execution  of  the  jodgment  aforesaid  still  re- 
mains to  be  made  nnto  him ;  therefore  he  prays  Uie  writ  of  the  lord 
the  king  to  be  directed  to  the  sheriff  of  the  eonnty  of afore- 
said, that  he  make  known  to  tho'said  — ^ to  be  before  the  said 

lord  the  king  wheresoerer,  &c.  to  shew  if  any  thing  he  has  or  knows 
to  say  for  himself,  why  the  said  -  ought  not  to  hare  execotion 

of  his  damages,  costs,  and  charges  aforesaid,  according  to  Uie  fona 
and  effect  of  the  judgment  aforesaid ;  and  it  is  granted  to  him,  &c, 
by  which  it  is  commanded  to  the  sheriff  aforesaid,  that  by  good  sod 

lawful  men  of  his  bailiwick,  he  make  it  known  to  the  said 

that  he.  be  before  the  lord  the  king  {the  rdmrm  ef  ike  tdre  faeUu)  to 
shew  in  form  aforesaid,  if,  &o.  and  further,  &c.  the  same  day  is 
given  to  the  said ,  &c.  at  which  day  the  said     ■     ■        ,  by 


his  attorney  aforesaid  comes  before  our  lord  the  king  at  Westminster, 
and  offers  himself  against  the  said  -— — — ^ —  in  ttie  plea  aforesaid, 

and  the  sheriff,  to  wit< ,  sheriff  of  the  said  county  of 9 

returns  (t^  there  were  two  nihUs  retwrmedf  inaert  tkemi  a»  as  tkefolkm»9 

preeedemt)  that  by  virtue  of  the  said  writ  to  him  directed  by 

good,  See*  he  has  given  notice  to  the  said to  appear,  ^*c. 

to  shew  cause,  Sec.  as  by  that  writ  he  was  required;   and  the  said 

'     —  being  solemnly  oalled,  doth  not  come  but  makes  defaolt, 

and  thereupon  the  said    ■  '  '  ■  says  that  the  said hath 


T>«y  giren  to  as- 
eign  errors. 


Platntiff  in  error 
makes  default. 


Jndgment  signed 
the  —  day  of 


Mercy.  ,* 

No.  40. 
Return  of  two  ' 
nihih  referred  to 
in  the  last  pre- 
cedent. 


assigned  no  error  or  errors  in  the  record  and  proceedings  aforesaid, 
or  in  giving  the  judgment  aforesaid.    Therefore  a  day  is  given  to  tlie 

parties  aforesaid  to  come  before  our  lord  the  king  on > 

wheresoever,  &c.  that  is  to  sav,  for  the  said ,  to  assign  error 

or  errora  in  the  record  ana  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid.  At  which  day  before  our  lord  ihe  king  at  West- 
minstor  comes  the  said  ■    ■  ,  by  his  attorney  aforeaara,  and  the 

said  ■ —  being  solemnly  called,  doth  not  come  but  again  makes 

default;  nor  has  he  further  prosecuted  flie  said  writ  of  error  against 

the  said .    Thbrbforb  it  is  considered  that  the  ssid 

'  do  recover  againat  the  said ,  as  well  his  damsges 

aforesaid  as  also  jg-  '—  adjudged  to  him  by  the  said  court  of  our 
lord  the  king  now  here,  according  to  flie  form  of  the  statute  in  sach 
case  made  and  provided,  for  his  damages,  costs,  and  charges  which 
be  has  sustained  by  occasion  of  the  delay  of  execution  of  the  judg- 
ment aforesaid,  by  means  of  the  prosecution  of  the  said  writ  of 

error,  which  damages  in  the  whole  amount  to  £ ,  and  that  the 

•  said  — — — J—  have  execution  thereof,  &c.  and  the  said  — -- — - 
in  mercy,  drc. 

( The  precedent  commences  with  the  theriffs  return)  that  the  ssid 

hath  not  any  thing  in  his  bailiwick  where  or  by  which  he 

can  give  him  notice  as  by  that  writ  he  was  commanded ;  nor  is  the 
said  I    ■■  found  in  the  samCi  and  the  said — —  being  so* 
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lemnly  called »  doth  not  come :  therefore  as  before  the  said  sherifF 
is  commaDded  that  by  good,  &c.  he  make  known  to  the  said  ■ 
that  he  be  befoi'e  our  lord  the  king  on  (the  return  of  the  second  sdre 
facias  quare  executionem  non)  to  shew  in  form  aforesaid  if,  &c.  and 
farther,  &c.  the  same  day  is  giren  to  the  said  ,  there,  &c. 

At  which  day  the  said  ,  by  his  attorney  aforesaid,  comes  be- 

fore our  lordf  the  king  at  Westtninster,  and  offers  himself  against  the 
saf.i  .,  find  the  sheriff  as  before  returns  that  the  said  ■ 

hath  not  any  ifctng,  &c.  nor  is  the  said        ■■  found.    And  the 

said         '^       being  solemnly  called^  doth  not  come. 

In  the  King's  Bench. 

term,  in  the year  of  the  reign  of  king  George        No.  41. 

the  fourth.  AuigDment  of 

V. .    Afterwards,  to  wit,  on  ,  in  this  error,  that  there 


same  term  before  our  lord  the  king  at  Westminster,  comes  the  said  ^^J^  onglnil 

9  by ,  his  attorney,  and  says,  that  in  the  record  and 

proceedings  aforesaid,  and  also  in  the  giving  the  judgment  aforesaid 
there  is  manifest  error  in  this,  (to  wit)  that  the  declaration  aforesaid 
and  the  matters  therein  contained,  are  not  sufficient  in  law  for  the 
«aid  ■  to  have  and  maintain  his  aforesaid  action  whereof 

against  the  said  — ;  there  is  also  error  in  this,  (to  wit)  that  by 

the  recoM  aforesaid,  it  appears  that  the  said  Nicholas  was  attached 
to  answer  to  the  said  —— — ;  yet  no  original  writ  between  the 
parties  aforesaid,  in  the  plea  aforesaid,  is  filed  of  record  nor  remains 
of  record  in  the  said  court  of  the  said  lord  the  king  of  the  Bench 
at  Westminster  aforesaid,  therefore  in  that  there  is  manifest  error; 
there  is  also  error  in  this,  that  it  appears  by  the  record  aforesaid,  that 
the  judgment  aforesaid  in  form  aforesaid  given,  was  given  for  the  said 
'  —  against  the  said  ,  whereas  by  the  law  of  the  land  ' 

the  said  judgment  ought  to  have  been  given  for  the  said  ■  — 

against  the  said .—.-.,    And  the  said     prays  a  writ  of 

the  lord  the  king  to  be  directed  to  the  (cusios  brevium)  of  the  said 
4:ourt  of  the  Bench  at  Westminster  to  certifv  to  the  said  lord  the 
iEinff  the  truth  of  the  saine,  and  it  is  granted  to  him,  &c.  and  the 
^aidf  ■  prays  that  the  judgment  aforesaid  for  the  errors  afore- 

said, and  other  errors  in  the  record  and  proceedings  aforesaid,  may 
•be  reversed,  annulled,  and  altogether  held  for  nothing;  and  that  he 
may  be  restored  to  all  things  which  he  hath  lost  by  occasion  of  the 
said  judgment,  &c. 


term,  in  the  — —  year  of  the  reign  of  king  George        No.  42. 


the  fourth.  Assignment  of  no 

t).  .   Afterwards,  to  wit,  on  • ,  in  this  warrant  of  at- 


)iame  term  before  our  lord  th^  king  at  Westminster,  comes  the  said  *?JJ*y  'writs "of 

. : »  by ,  her  attorney,  and  says  that  in  the  record  JrilJinal  and  of 

and  proceedings  aforesaid,  and  ako  in  the  giving  the  judgment  afore^  certiorari  prayed, 
said,  there  is  manifest  error  in  this,  (to  wit)  that  tne  said  declaration, 
in  the  said  record  set  forth,  and  ihe  matters  therein  conteined,  are 

not  sufficient  in  law  for  the  said ; —  to  have  and  maintein  his 

said  action  against  the  said ,  dierefore  in  this  there  is  mani- 
fest error ;  there  is  also  error  in  this,  (to  wit)  that  whereas  by  the 
said  record  it  appears  that  the  said  judgment  in  form  aforesaid  given, 

was  given  for  the  said ,  against  the  said  — ,  yet  the 

said  judgment,  by  the  law  of  the  land,  ought  to  have  been  given  for 

the  said  -4 --^  against  the  said ,  therefore  in  this  there  is 

manifest  error ;  there  is  also  error  in  this,  (to  wit)  that  by  the  record 

VOL.  I.  XT 
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aforesaid,  it  appears  thai  the  sidd 
No  warrant  of  at-  his  attorney,  against  the,  said 


appeared  bj 


torney. 


Nor  original. 


,  yet  there  is  no  warrant  of 
attorney  filed  or  remaining  of  record  in  the  said  court  of  our  said 
lord  the  king  of  the  Bench,  between  the  parties  aforesaid,  to  warrant 

the  said to  be  attorney  for  the  said against  the 

said  ' in  the  plea  aforesaid ;  therefore  in  this  there  is  manifest 

error.    There  is  also  error  in  this,  (to  wit)  that  by  the  record  afore- 
said, it  appears  that  the  said ^ was  attached  to  answer  the 

said  < in  the  plea.aforesaid,  yet  no  original  writ  between  the 


parties  aforesaid,  in  the  plea  aforesaid,  is  filed  or  remainii^  of  record 
in  the  custody  of  the  keeper  of  the  writs  of  the  coort  of  oar  lord  the 
king  of  the  Bench ;  therefore  in  this  there  is  manifest  error.    And 

Writs.  hereupon  the  said —  P^ys  ^®  writs  of  our  said  lord  the  king, 

C«rftpr«rt  prayed,  (to  wit)  one  writ  to  be  directed  to  ,  chief  justice  of  our  said 

lord  the  king  of  the  Bench,  and  the  other  to  ,  ke^ier  of 

the  writs  and  roDs  of  the  eonrt  of  our  said  lord  the  king,  to  certify  to 
the  said  lord  the  king  the  truth  of  the  premises ;  and  they  are  gnmted 
to  her,  &c. :  and  the  said  — — »  also  prays  that  the  judgment  afore- 
said for  the  errors  aforesaid,  and  other  the  errors  in  the  record  and 
proceedings  aforesaid,  may  be  reversed,  annulled,  and  altogetlier  held 

for  nothing,  and  that  the  said may  be  restored  to  ail  things 

which  she  hath  lost  by  occasion  of  the  said  judgment,  and  that  the 
said  '  ■  may  rejoin  to  the  errors  aforesaid. 


No.  43. 

The  joinder  in 
error;  the  writa 
of  certiorari  not 
being  returned 
and  filed. 
The  chief  jofltice 
and  the   cuHob 
brevium  aon  tatt. 
brectM. 


Whereupon 


next  after 


is  given  by  the  said 


court  of  our  said  lord  the  king  to  return  to  the  court  of  our  aaid  lord 
the  king,  before  the  king  himself  at  Westminster,  the  aaid  aoTeral 
writs  of  certiorari  above  prayed ;  and  the  same  day  is  given  to  the 
said  >  ■■  — ,  there,  &c.  And  the  said  chief  justice  of  the  court  of 
our  said  lord  the  king  of  the  Bench,  and  the  said  keeper  of  the  said 
writs  and  rolls  of  the  said  lord  the  king  that  now  is,  did  not  send  the 
said  several  writs  at  the  said  day,  nor  either  of  them,  &c.  nor  did 
any  thing  thereupon,  nor  either  of  them  did  any  thing  thereupon. 
And    thereupon   the  said  ,    by  ■  his  attorney. 


freely  comes  here  into  court,  and  the  errors  aforesaid  being  heard, 
now  says  that  neither  in  the  record  and  the  said  proceedings  afore- 
said, nor  in  the  giving  of  judgment  aforesaid  in  any  thing  ia  there 
error,  and  prays  also  that  the  co^rt  of  our  said  lord  the  king  now  here, 
may  proceed  in  like  manner  to  the  examination  as  well  of  the  record 
and  proceedings  aforesaid  as  the  matters  aforesaid,  by  the  said 
,  for  error  assigned  and  alleged  as  aforesaid ;  and  that  the 
judgment  aforesaid  may  be  in  all  things  affirmed:  But  becaoae  the 
court  of  our  said  lord  the  king  is  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  further  day  is  given  to  the  parties 
aforesaid  before  our  lord  the  king  until  ■  ■  wheresoever,  &e» 

to  hear  the  judgment  aforesaid,  for  that  the  court  of  our  aaid  lord 
the  king  now  herCi  is  not  yet  advised  thereof,  drc. 

(fi<mu$€rs  luunc.) 


No.  44* 
Joinder  in  error 
after  retnm  of 
cer/iorart. 
No  warrant  of 
mttomey. 


And  the  said 


by 


his  attorney^  comes,  and  says 


that  in  the  said  record  and  proceedings,  as  also  in  giving  the  said 
judgment,  there  is  manifest  error  in  this,  (to  wit)  that  there  ia  not  any 
warrant  of  attorney  filed  or  remaining  of  record  in  the  said  conrt  of 
our  said  lord  the  king  of  the  Bench,  between  tbe^^arties  aforesaid,  ia 

the  plea  aforesaid,  to  warrant  the  said  < to  be  attorney  for  the 

said  ■  ■  ■,  agaiost  the  said  — — ,  in  the  plea  aforesaid;  therefore 
in  that  also  there  is  manifest  err)»r.    Wherefore  the  said-—  pnyt 
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thewjrit  of  oar  lord  tlie  king  to  he  directed  to  -:^-~-,  diief  jostioe  of  drtUnripnyed. 
the  court  of  onrsaid  lord  the  king  of  the  Bench,  and  it  is  granted  to 
him,  &c.    Whereby  it  is  commanded  to  the  chief  jastice  of  the  court  Award  of  the 
of  our  lord  the  king  of  the  Bench  aforesaid,  that  he  search  the  rolls  «<>^*^*^» 
and  other   memorandams  of  the  warrants   of  attorney  of  Middle- 
sex, of  I    term,  in  the  ■  year  of  the  reign  of  our  said 
lord  the  king,  being  in  his  costody  on  record,  and  that  he  without  de« 
lay  certify  to  our  said  lord  the  king  wheresoever,  &c.  what  he  shall 
tberenpon  find  in  the  said  rolls  and  memorandnms,  together  with  the 
writ  of  onr  said  lord  the  king  to  him  thereapon  directed,  Ac, ;  which 
said  chief  justice  of  the  court  of  our  said  lord  the  king  of  the  Bench 
Aforesaid  returned,  and  certified  into  our  said  lord  the  king,  that,  by  Retonu 
virtue  of  the  said  writ  of  certiorari^  he  had  searched  the  records 
and  other  remembrance  rolls  of  the  warrants  of  attorney,  for  the 

county  of  ■,  in  his  custody,   filed  of  record  of — 

term,  in  the  year  of  the  reign  of  onr  said  lord  the  king; 

and  that  there  was  a  warrant  of  attorney  filed  to  warrant  the  said 

to   be  attorney  for  the  said  ,  against  the  said 

,  in  the  plea  aforesaid,  in  his  custody,  filed  of  record  of  the 
term  aforesaid,  the  tenor  of  which  said  warrant  of  attorney,  as  fnlly 
as  the  same  remained  in  his  custody,  filed  of  record,  the  said  chief 
justice  thereby  certified  X6  the  said  lord  the  king,  as  appeared 
by  the  schedule  thereunto  annexed,  as  the  said  chief  justice  was  in 
the  said  writ  of  certiorari  commanded,  which  said  schedule  so  to- 
nexed  to  the  said  writ  of  certiorari,  follows  in  these  words,  (to  wit.) 
The  rolls  of  attomies  received  before  ■■  ■  »,  chief  justice  of 
the  court  of  our  said  lord  the  king  of  the  Bench,  and  his  com- 
panions, of  '  term,  in  the year  of  the  reign  of 

onr  sovereign  lord  Gteorge,  (Sec.  theti  foiiowg  the  warroMi  of  attorney, 
verbatim)  which  said  writ  of  certiorari,  together  with  the  return  there- 
of among  the  records,  without  day,  of  »■  ■  '■"  term  aforesaid  is 
filed.  And  hereupon  afterwards,- to  wit,  on  — ,  in  the  ■■>  year 
of  the  reign  of  the  said  lord  Uie  king,  the  said  ■  ,  by  his  at*, 
torney  aforesaid,  freely  comes  here  into  court,  and  says  that  there  is 
no  error,  either  in  the  record  and  proceedings  aforesaid,  or  in  giving « 
the  judgment  aforesaid ;  and  he  prays  that  the  court  of  the  said 
lord  the  king  now  here  may  proceed  to  examine  as  well  the  record 
and  proceedings  aforesaid  as  th^  matters  aforesaid  for  error  assigned ; 
and  that  the  judgment  aforesaid  in  fprm  aforesaid  given,  may  be  in  all 
things  affirmed.  But  because  the  court  of  the  said  lord  the  king  now 
here  is  not  advised  what  judgment  to  give  of  and  upon  the  premises, 
day  is  given  therefore  to  the  parties  aforesaid  to  come  before  the  said 
lord  the  king,  on  (the  day  mentioned  in  the  ruk  for  thecomiUum) 

wheresoever  the  said  lord  the  king  shall  then  be  in  England,  to  hear  • 
the  judgment  aforesaid,  for  that  the  court  of  the  said  lord  the  king 
now  here  is  not  yet  advised  thereof,  dsc. 

(Coiauer  mame.) 

Afterwards,  to  wit,  on ,  in  this  same  term,  comes  the  said'  Qencnawrors 

■  ■  >  by his  attorney,  and  says,  that  in  the  record  assigned  in  B.  R. 

and  proceedings  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  on  a  judgment 
there  is  manifest  error  in  this,  (to  wit)  that  the  declaration  aforesaid,  in  C.  B. 
and  the   matter  therein  contained,  are  not  sufficient  in  law  for  the 

said  to  have  and  maintain  his  aforesaid  action  thereof 

against  the  said  ;  There  is  also  error  in  this,  (to  wit)  that 

by  the  record  aforesaid  it  appears  that  the  judgment  aforesaid,   in 

form  aforesaid  given,  was  given  for  the  aforesaid ,  against 

the  said         ■    ■■  ,  whereas  by  the  law  of  the  land,  judgment  ought 

T  t2 


660 


No.  46. 

The  general 
joinder  in  error, 
or  m  nullo  ttt  et' 


No.  47. 

The  general 
joinder  in  error 
after  cerHwrari 
to  certify  ori- 
ginal issued. 
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f  o  have  been  girea  for  the  said 


against  the  said 


and  therefore  in  this  there  is  manifest  error.    And  the  said 

prays  that  the  judgment  aforesaid,  for  the  errors  aforesaid,  and  other 
errors  in  the  record  and  proceedings  aforesaid,  maj  he  rsTeraed, 

annulled,  and  altogether  held  for  nothing ;  and  that  the  said 

may  be  restored  to  all  things  which  he  hath  lost  by  occasion  of  die 
said  judgment,  drc. 

,  And  thereupon  afterwards,  to  wit,  on  — ^ » in  — —  tenUi  is 

tbe year  of  the  reigm  of  the  said  lord  the  king,  the  said 


,by 


his  attorney,  freely  comes  here  into  court,  and 


says,  that  there  is  no  error  either  in  the  record  and  proceedings 
aforesaid,  or  in  the  giving  the  judgment  aforesaid;  and  he  prays  that 
the  court  of  the  said  lord  the  king  now  here,  may  proceed  to  examipe 
a9  well  the  record  and  proceedings  aforesaid  as  the  matters  aforesaid 
above  for  error  assigned,  and  that  the  judgment  aforesaid,  in  form 
aforesaid  given,  may  in  all  things  be  affirmed.  But  because  the  court 
of  the  said  lord  the  kmg  now  here  is  not  yet  advised  what  judgment 
tq  give  of  and  concerning  the  premises,  a  day  is  therefore  given  to 

the  parties  aforesaid,  to  come  before  the. said  lord  the  king  on 

wheresoever  the  said  lord  the  king  shall  then  be  in  England,  to  hear 
judgment  aforesaid,  for  that  the  court  of  the  said  lord  the  king  now 
here  is  not  yet  advised  thereof,  &c« 

(Tersi.) 
In  Error   )  Which  said  writ  of  cerfiorart  so  prayed  and  granted, 

— & J  follows  in  th^se  words,  (to  wit) 

•George,  &c.  (proceed  verbatim  with  the  torii  of  certiorart)  which 
said  keeper  of  the  writs,  rolls,  and  records,  returned  and  certiBed 
unto  our  said  lord  the  king,  that  by  virtue  of  the  said  writ  of  eeriionn 
be  had  searched  the  original  writs  directed  to  the  sheriff  of  i 

in  his  custody,  filed  of  record,  of——  term,  in  the -yw 

of  the  reign  of  our  said  lord  the  king;  and  that  there  was  an  origtoal 
writ  between  the  parties  in  the  said  writ  of  certiorari  named,  in  a  pi^ 
of  trespass  on  the  case*  directed  to  the  sheriff  of  — — — ,  in  hii 
custody,  filed  of  record,  of  the  term  aforesaid,  the  tenor  of  which 
said  original  writ,  together  with  the  return  and  indorsement  thereof* 
as  fully  as  the  same  remained  in  their  custody,  filed  of  record,  tho 
said  keeper  of  the  writs,  rolls,  and  records  aforesaid,  thereby  cer- 
tified to  the  said  lord  the  king,  as  appeared  by  the  schedule  thereonto 
annexed,  as  the  said  keeper  was  in  the  said  writ  of  ceriiorari  com- 
uianded:  And  which  said  schedule  so  annexed  to  the  said  writ  of 
certiorari  follows  in  these  words,  (to  wit)  George,  &c.'  To  the  sheril 

of ,  greeting:    If shall  give  you  security  to  p»- 

secute  his  suit,  then  put  under  aureties  and  safe  pledges,  -> 

l(|te  of ,  in  your  county ,  that  he  be  before  our 


justices  at  Westminster,  on 


to  shew  for  that  whereas  (eofy 


the  origimalwrii  to  the  end,  thenaddthe  iheriff'i  return  indorted tknt(», 
viz.)    Pledges  to  prosecute,  John  Doe  and  Ridkard  Roe.    The  within- 


naroed 


hath  not 


any  thing  in  my  bailiwick  wherebv.he  caa 

be  attached :  the  answer  of ,  sheriff.    Which  said  writ  of 

certiorari^  together  with  the  return  of  the  same  among  the  reoordf 

without  day,  of term  aforesaid  is  filed.    And  hereupon,,  afttf- 

wards,  to  wit,  on  — — ,  in  ■  term,  in  the year  of  ths 

r^ign  of  tte  said  lord  the  king,  the  said ,  hy ^  ^ 

attorney,  freely  comes  here  into  court,  and  says,  that  there  ii  ^ 
error  either  in  the  record  and  proceedings  aforesaid,  or  in  giving  the 
judgment  aforesaid ;  and  he  prays  that  the  court  of  the  said  lord  »» 


ERROR ;  XVI.  Forms.  661 

king  now  here,  may  proceed  to  examine  at.  well  the  record  and  pro-, 
ceedings  aforesaid,  as  the  matters  aforesaid,  for  error  assigned ;  and. 
that  the  judgment  aforesaid,  in  form  aforesaid  giiren,  may  be  in  all 
things  affirmed.  But  becanse  the  conrt  of  the  said  lord  the  king  now 
here,  is  not  yet  advised  what  judgment  to  give  pf  and  upon  the  pre- 
mises, a  day  is  given,  therefore,  to  the  parties  aforesaid,  to  come 

before  the  said  lord  the  king,  on ,  wheresoever  the  said  lord 

the  king  shall  then  be  in  England,  to  hear  the  judgment  aforesaid^ 
for  that  the  court  of  the  said  lord  the  king  now  here,  is  not  yet 
advised  thereof  &c. 

—  next  after > — ,    in  the         ■  year  of        j^^^  43^ 

King  George  the  fourth.  '  Rule  for  a  cor- 

— — •  V.-— -  )      — next  after  — ,  is  appointed  to  hear  ttitum. 

In  Error,    y  tne  counsel  for  both  parties.    Upon  the  motion  of 

Mr. . 

By  the  court. 

At  which  day,  before  our  lord  the  king  at  Westminster,  come  the        ^     ^q 

parties  aforesaid,  by  their  attocnies  aforesaid,  whereupon,  as  well   a4i:.^.L«  «I  i^. 
fi  J       J  •'   j«  r  •  J         1  *i_     •   J  A    ^        •    /•  Amrmance  to  be 

the  record  and  proceedmgs  aforesaid,  and  the  judgment  given  in  form  entered  on  the 

aforesaid,  as  the  matters  aforesaid,  by  the  said  ■,  above  for  roU  after  argu- 

error  assigned,  being  seen  and  fully  understood  by  the  court  of  the  said  menu 

lord  the  king  now  here,  and  mature  deliberation  being  had  thereupon* 

for  that  it  appears  to  the  court  of  our  said  lord  the  king  now  here, 

that  there  is  no  error,  either  in  the  record  and  proceedings  aforesaid, 

or  in  giving  the*  judgment   aforesaid;   therefore  it  is  considered, 

that  the  judgment  aforesaid,  given-  in  form  aforesaid,  shall  be  in 

all  things  affirmed.    -And  it  is   further  considered,    that  the  said 

"  do  recover  against  the  said  ,  as  well  his  damages 

aforesaid,  as  also  £ ,  adjudged  to  him  by  the  court  of  our  lord 

the  king  now  here,  according  to  Uie  form  of  the  statute  in  such  case 

made  and  provided,  for  his  damages,   eosts,    and  charges,    which 

he  has  sustained,    by  occasion  of   the  delay  of   execution  of  the 

judgment  aforesaid,  by  means  of   the  prosecution  of  the  said  writ 

of  error,  which  said  damages,  costs,    and  charges,    in  the  whole, 

amount  onto  £■.'■,  and  that  he  have  execution  thereof,  &c.  and 

the  said    ■  in  mercy,  &c. 

As  yet  of -—  term,  180—  No.  50. 

'  Witness,  Sir  Charles  Abbott,  knight.  A  form  of  entry 

England,  to  wit.  Our  lord  the  king  hath  sent  to  his  right  trusty  eLdin^''^on  ^tbli 
and  well-beloved  Sir  William  Draper  Best,  knight,  his  writ,  dosed  roll  in  a  eaute  in 
in  these  words  :  error ;  where  the 

original  j  odgment 

George,  (&c.)  To  our  right  trusty  and  well-beloved  Sir  William  was  for  the  de- 
Draper  Best,  knt.  our  chief  justice  of  the  Bench,  greeting:  Because  in  fendantnpon  de- 
the  reoord  and  proceedings,  and  also  in  the  giving  of  judgment  in  the  mnrrerjC.  P.  re- 
plaint  which  was  in  our  court  before  you  and  your  companions,  our  ^^"^    "^    '    * 

justices  of  the  Bench,  by  our  writ,  between ■  ■    -  and  — —         ,  Writ  of  error. 

in  the  county  of ,  of  a  certain  debt  which  the  said  ■■  ■ 

demands  of  the  said  '    ■■  -p^ — ,  manifest  error  hath  been  intervened, 

to  the  great  damage  of  the  said ,  as  by  his  complaint  we 

are  informed;  we,  being  willing  that  the  error,  if  any  there  be^ 
should  be  corrected  in  due  manner,  and  that  full  and  speedy  justice 
should  be  done  to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  that  if  judgment  thereof  be  given,  then  you  send  to  us,  dis- 
tinctly and  openly,  the  record  and  proceedings  of  the  plaint  aforc- 
jfAJd,  with  all  things  concerning  the  same,  and  this  writ,  on , 
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trheresoeTer  we  shall  then  be  io  England,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected »  we  may  canse  to  be  further  oone 
thereupon  for  correcting  that  error,  what  of  right,  and  according  to 
the  law  and  custom  of  England  ought  to  be  doue.    Witness  onrself, 

at  Westminster,  the day  of ,  in  the year  of  our 

feign. 

The  retnm  of         ^^  answer  of  Sir  William  Draper  Best,  knight,  the  chief  jastice 
the  chief  jnstiee.  within  named. 

The  record  and  proceedings^  whereof  mention  is  within  mtde, 
follow  in  these  words,  to  wit 

Pleas,  at  Westminster,  before  SirWiBiam  Draper  Best,  kut 
and  his  companions,  justices  of  our  lord  the  king  of  the 
Bench,  of  ■  term,  in  the  — — —  year  of  the  reign  of 

our  sovereign  lord  Oeorge  the  fourth,  by  the  grace  of 
God,  of  the  United  Kingdom  of  Great  Britain  tnd  Iro> 
land  king,  defender  of  the  Faith,  &c. 

EoU , 

(Venue\  to  wit.     — was  summoned  to  answer of 

a  olea,  that  the  said  ■  render  to  the  said  ,  the  sum 

of  £ ^,  of  good  and  lawful  money  of  Great  Britain,  which  tho 

said  ■  owes  to,  and  unjustly  detains  from  the  said — *: 

And  thereupon  the  said  ■,  by   ■  his  attoniey,  siitb, 


The  record. 


Demnrrer. 


That  whereas  the  said 
▼ear  of  our  lord 


*,  on  the 


at 


day  of 


-,  in  the 


,  _-  ,  in  the  county  of f 

by  his  certain  writing  obligatory,  sealed  with  hia  seal,  acknowledged 
himself  to  be  held  and  firmly  bound  unto  the  said  '-intfce 

said   sum  of  £ ,  above  demanded,  to  be  fiaid  to  the  said 

,  when  the  said  ■ 


should  be  thereunto  afterwirds 
>,  although  afterwards  reqaested 

ao  to  do,  hath  not  as  yet  paid  the  said  sum  of  £ ,  shore 

demanded,    or  any  part  thereof,    to    the  said  .   bot  to 


requested:    yet  the  said 


pay  the  same,  or  any  part  thereof,  to  the  said 


-,  the  said 


hath  hitherto  wholly  refused,  and  -still  refuses  so  to 
wherefore  the  said       ■  saith  that  he  is  injured,  and  hsthtos- 

lafned  damage  to  the  value  of  £■  ■     '  ■       >,  and  therelbre  he  brisgs 


suit,  &o. ;  and  the  said 


brings  here  into  court  the  sad 


Joinder  in  de- 
OHirrcr. 


writing  obligatory,  sealed  as  aforesaid,  which  gives  aoffioient  evidence 
to  the  said  court  here  of  the  debt,  aforesaid,  in  form  aforesaid,  the 
date  whereof  is  the  day  and  year  in  that  behalf  above  mentiowd. 

And  the  said  — — ,  by  ■  his  attorney,  comes  snd  d^ 

fends  the  wrong  and  injury,  when,  drc  and  says,  that  the  said  deck- 
ration,  and  the  matters  therein  contained,  in  manner  and  formi » 
the  same  are  above  stated  and  set  fortfa,  are  not  sufficient  in  hv 
for  the  said     ■  to  have  or  maintain  his  aforesaid  action  thereof 

•gainst  the  said  ,  to  which  said  declaration,  and  the  oatten 

therein  contained,  in  manner  and  form  as  the  same  are  above  stited 
and  set  forth,  the.  said  '   -^  is  not  under  any  necessity,  nor  in 

any  wise  bound  by  the  law  of  the  land  to  answer,  and  this  he  » 
ready  to  verify ;  wherefore  for  want  of  a  aufficient  declaratioD  n 
this  behalf,  the  aeid  .*— ——  prays  judgment,  and  that  the  said 
■  ■  may  be  barred  from  baring  or  maintaining  his  afores*" 
action  thereof  against  him>  &c. 

(CmnmTi  name.) 

And  the  said saith,  that  tho  said  declaration,  sod  tbe 

matters  therein  contained,  in  manner  and  form  as  the  same  are  ahorf 
stated  and  set  forth,  are  sufficient  in  law  for  the  said ^ 
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hJEive  and  maintain  his  aforesaid    action  thereof    against  the  said 

,  and  the  said  is  ready  to  verify  and  prove  the 

same,  as  the  court  here  shall  direct  and  award ;  wherefore,  inasmuch 

as  the  said hath  not  answered  the  said  declaration,  nor 

hitherto  in  any  manner  denied  the  same,  the   said prajrs 

judgment  and  his  debt  aforesaid,  together  with  his  damages  by  him 
sustained,  on  occasion  of  the  detention  thereof,  to  be  adjudged  tp 
him,  Sec. 

(CkmnseVs  name.) 

And  because  the  justices  here  in  court  are  not  yet  advised  what  Continiiaiice. 
judgment  to  give  in  the  prembes  whereon  the  said  parties  have  put 
themselves  upon  the  juagment  of  the  court,  a  day  is  given  to  the 

said  parties  aforesaid  here,  on  :,    to  hear  their  judgment 

thereupon,  for  that  the  said  justices  here  are  notyet  advised  there- 
of: at  which  day,  before  our  said  justices  at  Westminster,  came 
the  parties  aforesaid,  by -their  attomies  aforesaid;  and  hereupon  all  Jodgmeot 
and  singular  the  premises,  whereof  the  said  parties  have  put  them- 
selves on  the  judgment  of  the  court,  being  seen  and  by  the  justices 
here  fully  understood,  and  mature  deUberation  heing  thereupon  had, 
it  seems  to  the  said  justices  here,  that  the  declaration  aforesaid,  and 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are 
above  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said 
■  to  have  and  maintain  his  aforesaid  action  thereof  against 

the  said        ■  Therefore  it  is  considered  that  the  said 

take  nothing  by  his  writ  aforesaid,  but  that  he  and  hb  pledges  to 
prosecute  be,  in  mercy,  &c.  and  that  the  said  ■  ■  ■  ■  do  go  thereof 
without  day,  &c.    And  it  is  farther  considered  by  the  justices  here, 

that  the  said  ■   ■    -        do  recover  against  the  said         ,  £— *, 

for  his  said  costs  and  charges  by  him  laid  out  about  his  defence  in 

this  behalf,  by  the  said  justices  here  adjudged  to  the  said » 

with  his  assent,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  and  that  the  said may  have  execution 

thereof,  &c. 

Afterwards,  to  wit,  on  — in  this  same  term,  before  our  GeDeral  error 

sovereign  lord  the  king,  at  Westminster,  comes  the  said. by  assigned. 

' his  attorney,  and  saith.  That  in  the  record  and  proceedings 

afpresald,  and  also  in  giving  the  judgment  aforesaid,  there  is< manifest 
error  in  this,  (to  wit)  that  the  judgment  aforesaid,  in  form  aforesaid 

given,  was  given  for  the  said against  the  said ,  whereas, 

by  the  law  of  the  land,  the  said  judgment  ought  to  have  been  given  for 

the  said .  against  the  said ,  and  this  the  said is 

ready  to  verify ;  and  the  said  — —  prays  a  writ  of  the  said  lord  the 
king,  to  warn  the  said      '  to  be  before  the  said  lord  the  king, 

ta  hear  the  record  and  proceedings  aforesaid,  and  the  matter  afore- 
said, for  error  assigned,  and  it  is  granted  to  him,  &c.  by  which  it  is 
commanded  to  the  sheriff  of  the  county  aforesaid,  that  by  good  and 
lawful  men  of  his  bailiwick,  he  make  known  to  the  said  ■  that 

he  be  before  the  lord  the  king > —  wheresoever  he  shall  then  be 

in  England,  to  hear  the  record  and  proceedings  aforesaid,  and  the 
matter  aforesaid,  for  error  assigned,  and  further  to  do  and  receive 
what  the  said  court  of  the  said  lord  the  king  shall  consider  of  him  in 

this  behalf,  the  same  day  is  given  to  the  said .    At  which  Sci,  fa,  ad  «§• 

day,  before  our  said  lord  the  king,  comes  the  said  *■  —  by  his  diendmn  etTon$ 

attorney  aforesaid,  and  offers  himself  against  the  said  ■  —  and  P'^y^^* 

the  sheriff,  to  wit, ,  the  sheriff  of  the  said  county,  returns, 

th^t  by  virtue  of  the  said  writ  to  him  directed,  be  had  caused  it  to  be 
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made  known  to  the  8atd that  he  be  before  die  king  «t  tho 

time  in  the  said  writ  mentioned^  by  — — —  and ,  &c. 

goody  &c,  as  by  the  said  writ  he  was  commanded,  &c.  and  the  said 

■  being  solemnly  called,  comes,  by his  attorney ; 

whereupon  the  said ,  as  before,  saith,  that  in  the  record  and 

process  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is 
manifest  error  in  this,  to  wit,  that  the  judgment  aforesaid,  in  form 

aforesaid  given,  was  given  for  the  said against  the  said 

— > ,  whereas,  by  the  law  of  the  land,  the  said  judgment  ought 

to  have  been  given  for  the  said against  the  said :— , 

and  this  the  said is  ready  to  verify ;  and  the  said 

prays,  that  the  judgment  aforesaid,  for  the  error  aforesaid,  and  other 
errors  in  the  record  and  proceedings  aforesaid,  may  be  reversed, 
annulled,  and  altogether  held  for  nothing,  and  that  he  may  be  re- 
stored to  all  things  which  he  hath  lost,  by  occasion  of  the  said  judg- 
ment, &c. 


Joinder  in  error.       And  the  said 


Jndgment* 


No.  51. 

Writ  of  restitu- 
tion. 


■  -,  by  his  attorney  aforesaid,  eomes  and  saiCh, 
That  there  is  no  error,  either  in  the  record  and  proceedings  afore- 
said, or  in  giving  the  judgment  aforesaid;  and  he  prays  that  the  court 
of  the  said  lord  the  king  now  here,  may  proceed  to  examine  aa  well 
the  record  and  proceedings  aforesaid,  as  the  matter  aforesaid,  for 
error  assigned,  and  that  the  judgment  aforesaid,  in  form  aforesaid 
given,  may  be  in  all  things  affirmed ;  but  because  the  court  of  the 
said  lord  tiie  king  now  here  is  not  yet  advised  what  judgment  to  give 
of  and  upon  the  premises,  a  day  is  therefore  given  to  the  parties 
aforesaid,  to  come  before  the  said  lord  the  king  ■,  where- 

soever he  shall  then  be  in  England,  to  hear  the  judgment  aforesaid, 
for  that  the  court  of  the  said  lord  the  king  now  here  is  not  yet  advised 
thereof,  &c. 

At  which  day,  before  our  lord  the  king  at  Westminster,  come  the 
parties  aforesaid,  by  their  attomies  aforesaid;  whereupon,  aa  wall 
the  record  and  proceedings  aforesaid,  and  the  judgment  aforesaid^ 

in  form  aforesaid  given,  as  the  matter  aforesaid,  by  the  said 

above  for  error  assigned,  being  seen  and  fully  understood  bj  tlie 
court  of  the  said  lord  the  king  now  here,  and  mature  deliberation 
had  thereupon,  for  that  it  appears  to  the  court  of  our  lord  the  king 
now  here,  that  in  the  record  and  proceedings  aforesaid,  and  also  in 
giving  the  judgment  aforesaid,  there  is  manifest  error ;  Uierefore  it  is 
considered  that  the  judgment  aforesaid,  for  the  error  aforesaid,  and 
other  errors  in  the  record  and  proceedings  aforesaid,  be  reversed, 

annulled,  and  altogether  held  for  nothing,  and  that  the  said 

do  recover  against  the  said  ~-^— —  his  debt  aforesaid,  and  also 

£ for  his  damages  which  be  hath  sustained,  as  well  by  means 

of  detaining  the  said  debt,  as  for  his  costs  and  charges  by  him  ex« 
pended  about  his  suit  in  this   behalf,  by  the  court  of  our  said   lord 

the  king  now  here  adjudged  to  the  said with  his  assent,  and 

that  he  have  execution  thereof,  &c.    And  the  said  -  ,  in 

mercy,  &c.    * 


George,  (&c.)  To  the  sherifFof 
lately,  to  wit,  in  -^— —  term,  in  the 


•,greetbg:  Whereas 


year  of  our  reign,  in 


our  court,  before  Sir  William  Draper  Best,  knight,  and  his  compa- 
nions, then  our  justices  of  the  Bench,  at  Westminster,  by  our  writ, 
and  by  the  judgment  of  the  same  court  recovered  against  — — -^ 

£ for  his  damages  which  he  had  sustained,  as  well  on  occasion 

of  the  detention  of  the. said  debt,  as  for  his  costs  and  charges  by  him 
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about  bit  iiatt  in  that  behldf  expended,  whereof  the  said  — • 
was  cmiyiotedy  as  by  the  record  and  proceedings  thereof,  which,  for 
certain  causes  of  error,  we  lately  caused  to  be  brought  into  our  court 
before  us,  appears  to  us  of  record,  and  by  reason  of  divers  errors  in 
the  said  record  and  proceedings,  and  also  in  giving  the  judgment 
aforesaid,  we  have  reversed  and  totally  annulled  the  same*  And  we- 
have  Airther  considered  in  our  said  court  before  us,  that  the  said 
■  ■■  be  restored  to  all  things  which  he  hath  lost  on  occasion  of 
the  judgment  aforesaid.    And  whereas  the  said  '  on  pretence 

of  the  said  former  judgment,  hath  had  his  execution  of  the  damages 
aforesaid,  and  is  yet  possessed  thereof,  as  we  have  been  informed ; 
therefore  we  command  you,  that  if  it  can  be  made  appear  to  you  that 
the  said  *— ^- —  hath  had  his  execution  of  the  damages  aforesaid, 
by  virtue  of  the  judgment  aforesaid,  then,  without  delay,  you  cause 

the  said to  have  full  restitution  of  the  said  £ -,  and  if 

you  cannot  cause  him  to  have  restitution  thereof,  then  that  of  the 

goods  and  chattels  of  the  said in  your  bailiwick,  you  cause 

to^  be  made  the  said  £ ,  and  cause  that  money  to  be  delivered 

without  delay  to  the  said ,  or  that  you  take  the  said 


if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 

you  may  have  his  body  before  us  on  • wheresoever  we  shall 

then  be  in  England,  to  restore  and  make  satisfaction  to  the  said 

— of  the  said  £  And  in  what  manner  you  shall 

execute  this  our  writ,  make  appear  to  us  on  —  wheresoever 

we  shall  then  be  in  England,  and  have  there  this  writ    Witness,  Sir 

Charles  Abbott,  knight,  at  Westminster,  the day  of  -— — » 

in  the year  of  our  reign. 

EUenboroogh  and  Markham* 

See  No.  1.    Say  '*  writ  of  error  coram  nobU,"*  or  "  vM»!*  a$the  „  ^^-Z*-  ., 
aue  may  re<iuire.  '      ^^^.ti,"' 


George,  {Stc.)  To  our  justices  assigned  to  hold  pleas  in  our  court  "^q^  55, 
before  us,  greeting:  Forasmuch  as  in  the  record  and  proceedings,  writ  of  error 
and  also  in  the  giving  of  judgment  in  a  plaint  which  was  in  our  court  coram  M6tfy  u  cw 

before  ««,  by  our  writ,  between  ■  and ,  of  a  certain  In  K.  B. 

debt  of  £ ,  which  the  said demanded  of  the  said 

"^ ,  (as  the  plea  U)  as  it  is  said,  which  said  record  and  pro- 
ceedings now  remain  before  us,  inanifest  error  hath  intervened,  to 

the  great  damage  of  the  said as  by  his  complaint  we  are 

informed,  we,  being  wiUing  that  the  error,  if  any  there  be,  be  duly 
corrected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid 
In  this  behalf,  do  command  you,  that  if  judgment  be  thereupon  given, 
then  the  record  and  proceedings  aforesaid  being  inspected,  you  cause 
to  be  further  done  thereupon,  for  correcting  that  error,  what  of  right, 
and  according  to  the  law  and  custom  of  England,  ought  to  be  done* 

Witness  ourself  at  Westminster,  the  .  day  of ,  in 

the  ■  year  of  our  reign. 

George,(drc.)  To  our  trusty  and  well-beloved  SirWilliam  DraperBest,        No.  54. 
knight,  our  chief  justice  of  the  Bench,  greeting :  Because  in  the  record  ^^^  ^ImT^^ 
and  proceedings,  and  also  in  giving  of  judgment  in  a  plaint  which  ^^l^l^trom  c°p, 
was  in  our  court  before  you  and  your  companions,  our  justices  of  the  to  K.  B« 

Jiench,  by  our  writ,  between '• and ,  late  of , 

of  a  plea  of  trespass  on  the  case,  manifest  error  hath  intervened,  to 

the  great  damage  of  the  said ,  as  we,  from  the  complaint 

of  the  said  ,  arc  informed ;  wc^  being  willing  that  the  error, 
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if  any  there  be,  shoald  be  correotad  in  dae  mumerf  and  tlial  Ml 
and  speedy  jastice  shoald  be  done  to  the  parties  aforesaid  in  tiiit  be- 
half»  do  command  yon,  that  if  judgment  thereof  be  given*  then,  un- 
der your  seal,  you  directly  and  openly  send  the  reconl  and  ptrooeed^ 
ings  of  the  plaint  aforesaid,  with  all  things  concerning  them*  and  this 
writ,  so  that  we  may  have  them  on  ■  '  '  ■,  wheresoever  we  shall 
then  be  in  England,  that < the  record  and  proceedings  aforesaid  being 
inspected,  we  may  cause  to  be  done  thereupon  for  correcting  that 
error*  what  of  right,  and  according  to  the  law  and  custom  of  £Dg* 
land,  ought  to  be  done.    Witness,  (m  abase), 

V.  ■  — •  It  is  ordered.  That  the  writ  of  error  issned 


Rale  for  the  al-  between  the  parties  in  this  cause  be  allowed,  and  upon  the  plaintiflf  in 

J^*^  o7^'  W'r®'  P^^^g  in  and  justifying  his  batt  within  -^ days  next  en- 

90^  sninp^,  that  further  proceedings  be  stayed  on  the  judgment  in  the 

original  action,  until  the  said  writ  of  error  now  depending  between 

the  parties  be  determined. 


No.  56. 

The  recogoinnee 
in  error  coram 
nokii  or  voMf. 


Escape  gene- 
rally« 


Escape  on  exe- 
cotion,  &c.  wliat 
■hall  be  by  sta- 
tute. 


Escape  n|>on 
mesne  process, 
what  shall  be. 


of 
of 


} 


ike  Bail. 


hthe 


You  severaUy  acknowledge  to  owe  ■  ■ 

aeium)  the  sum  of  £ (dtmble  the  earn  recovered)  upon  condition 

that     ■  (ike  defendant  in  #Ae  oelton)  prosecute  his  writ  of 

error  with  effect,  and  if  judgment  be  afirmed,  shall  satisfy  and  pay 
the  debt,  damages,  and  costs  recovered,  together  with  such  costs  a« 
AM  be  awarded  by  occasion  of  the  delay  of  ezecutioo*  or  else  yon 
will  do  it  for  him. 

And  see  tide  False  Judombnt;  Write/  Fabe  Judgment, 

ESCAPE. 

Thb  title  admits  of  being  treated  less  on  practical  poilits  tbn 
on  those  which  relate  to  pleading;  but  the  practitioner  should  be 
apprised*  generallvi  of  what  constitutes  the  rif^t  of  his  client  to 
render  the  sheriff  or  other  officer  liable  for  the  eacape  of  the 
debtor;  and  enough  therefore  of  the  later  decisions  cm  tliis  ques- 
tion* will  be  inserted  in  order  to  facilitate  the  knowledge  of  what 
does  and  what  does  not  constitute  an  escape,  for  which  action  will 
lie. 

By  Stat.  8  8c  9  ^.  tlLc.  S7.  s.  1.  prisoners  upon  contempt  or 
mesne  process*  or  in  eiecutioo,  committed  to  the  custody  of  the 
marshal  of  K.  B.  or  warden  of  the  Fleet*  shall  be  detained  within 
the  said  prisons*  or  the  rules  tiiereofi  until  dischaiiged  by  due 
course  of  law ;  and  if  the  marshal^  or  warden*  or  keeper  of  an; 
prison  shall  suffer  any  prboner  committed  to  their  custody,  either 
on  mesne  process  or  m  execution,  or  to  go  or  be  at  laif;e  out  of 
the  rules  of  the  prison,  (except  by  virtue  of  some  writ  of  habeas 
.  corpus,  or  nile  of  court*  to  be  granted  only  upon  motion  made 
or  petition  sued  in  open  court.) 

By  s.  8.  if  the  keeper  of  any  prison,  after  one  day's  notice  b 
writing*  refuse  to  shew  any  prisoner  committed  in  executioQ  to 
the  creditor  or  his  attorney,  such  refusal  shall  be  deemed  an 
escape. 

A  sheriff  may  render  himself  Tiable  to  an  action  for  the  esca|>e 

of  a  person  in  custody  on  mesne  process  or  in  execution ;  e.g-  it 

is  an  escape  where  not  having  taken  a  bail  bond,  nor  put  in  bail 

.  before  the  expiration  of  four  days  after  the  return  of  the  writ,  the 

defendant  is  at  large.    See  Burn  v.  Sheriff  of  Middlesex,  ^Marth. 
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261.  6 Taunt.  554,  S.C.;  and  it  maybe  mentioned  incidentally^  And  iherifr can- 
that  he  cannot  recover  the  money  of  the  debtor  whom  he  has  per-  "^^  i^over  for 
mitted  to  escape.    Pitcher  v.  Bailey,  S  East,  111.    The  principle  ^^  ""  ryeacap©. 
upon  which  this  case  and   that  of  Cordron  v.  Lord  Massarene, 
Peake  Nu  Pri.  Cas.  144,  were  decided,  was  this,  viz.  that  out  of 
a  breach  of  duty,  a  cause  of  action  caunot  be  derived. 

The  sheriff  having,  within  a  liberty  where  particular  officers  had 
the  exclusive  privilege  of  executing  all  process,  arrested  a  defend- 
ant upon  a  ca.  $a.  in  which  there  was  not  any  non  omittas  clause, 
suffered  him  to  go  at  large  before  his  removal  from  the  liberty : 
held,  that  he  was  liable  in  an  action  for  an  escape«  Piggott  v* 
Wilkes,  SB.SfJ.  502. 

Where  the  sheriff  had  taken  the  defendants  on  a  ca.  sa.  errone- 
ously issued  on  judgment  on  a  bail  recognizance,  and  they  had 
paid  him  the  amount  of  the  judgment  and  costs,  whereon  he  had 
discharged  them,  and  receivmg  notice  to  retain  it,  refused  to  pay 
it  over  to  the  plaintiff:  held,  1st,  that  escape  would  lie;  but  £d, 
the  court  relieved  him  from  the  escape,  leaving  him  liable 
on  the  count  for  money  had  and  received,  that  the  plaintiff 
might  litigate  with  him  the  right  of  the  party  giving  the  notice  to 
retain.     Wooder  v.  Moxon,  6  T.  JR.  490. 

But  taking  a  prisoner  in  execution  in  a  lock-up  house  in  his 
bailiwick  is  no  escape.  Houlditcb  and  Another  v.  Birch  and 
Another,  4  Taunt.  608. 

And  the  court  will  not  stay  proceedings  in  an  acUon  for  the 
escape  of  a  certificated  bankrupt  taken  in  execution^  released  by 
the  sheriff  upon  production  of  his  certificate.  Sherwood^  gent, 
one,  &c.  V.  Benson,  4  Tatmt.  631. 

If  the  defendant  lescapea  from  custody,  or  mesne  process,  the 
sheriff  is  liable  in  an  action  for  an  escape ;  but  the  mode  of  ruling  • 
the  sheriff  to  return  the  writ,  and  bring  in  the  body,  is  often  the 
more  summary  proceeding  against  him,  and  therefore  an  action 
for  the  escape  from  custody  on  mesne  process  b  not  commonly 
resorted  to,  where  there  is  time  to  rule  the  sheriff. 

The  action  may  be  defeated  by  an  allowance  of  bail  above  Where  pnt&nfi « 
served  subsequently  to  its  commencement^  being  produced  on  the  |>»U  may  deliBat 
trial,  and  the  court  will  not  inquire  the  precise  day  of  the  bail  ^^* 
being  put  m :  it  will  be  sufficient  if  bail  appear  in  the  cause*    See 
Pariente  v.  Plumbtree,  2  B.  ^  P.  35.    Allingham  v.  Flower,  id* 
£46.    But  it  is  necessary  that  the  bail  should  be  put  in  the  same 
term  that  the  writ  is  returnable.    Moses  and  Another  v.  Norris, 
4M.  8f  S.  397*    It  is  of  great  moment  therefore  that  justification  Bnt  oppose  jasii- 
of  bail  should  be  opposed ;  ahd  it  seems   the  court  would  not  ficatlon. 
allow  a  justification  under  special   circumstances;  for  if  no  bail 
bond  be  taken,  or  if  an  undertaking  to  the  sheriff,  to  put  in  bail, 
be  given  other  than  a  bail  bond,  the  bail  would  not  be  allowed  to 
justify,  and  the  action  will  not  be  defeated.  Fuller  v.  Prest,  IT.  R. 
109;  see  Bum  v.  Sheriff  of  Middlesex,   2  Marsh.  26\;    also 
Atkinson  v.  Matteson,  %T.R.  1 72 ;  and  in  a  case  cited  1  Tidd, 
259|  where  bail  had  been  permitted  to  justify  without  opposition, 
the  court  set  aside  the  rule  for  the  allowance  of  the  bail  on  pay- 
ment of  the  costs  of  the  justification.     Bosanquet  v.  Simpson,. 
JS.  42  G.  III.    And  in  order  to  admit  proceedings  in  actiou  fur 


668 


Stat.  44  G.  III. 
c.  td.  f  .  4 ;  where 
common  informer 
may  soe  upon 
this  statote. 
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escapei  C.  P.  set  aside  a  rule  for  aUowance  of  bafl,  where  bo  baO 
bond  had  been  taken.  How 9.  Lacy,  1  Tamil*  119*  And  iheoM 
sheriff  is  liable  to  this  action ;  for  where,  after  arresting  the  de- 
fondant,  the  old  sheriff  suffered  him  to  escape,  and  went  oot  of 
office  before  the  retum-daj,  he  alone  was  held  answerable  foraa 
escape,  for  it  was  ruled  that  the  same  sheriff  by  whom  any  writ 
directed  and  delivered  to  him  is  eiecuted  while  in  office^  ought  to 
make  his  return  to  the  same,  and  hand  such  writ  and  retnni  ofer 
to  the  new  sheriff,  who  comes  into  office  before  the  return  day,  and 
such  new  sheriff  will  return  the  writ  with  the  bid  sheriff's  retora 
thereon.  The  Kbg  v.  The  late  Sheriff  of  Middlesex,  A  Eatt,  604. 

If  a  sheriff  having  arrested  a  defendant  on  mesne  process  keep 
him  in  his  custody  after  the  return  of  the  writ,  and  then  oury  Um 
to  prison,  he  is  not  liable  to  this  action  if  the  jury  find  that  die 
plamtiff  has  not  been  delayed  or  prgudiced  in  his  suit.  PlandL  v. 
Anderson,  5  T.  R.  37. 

The  sheriff  having  a  writ  agunst  G.  B.  arrested  M.  B,  who 
was  the  real  debtor,  and  at  the  time  of  contracting  the  debt  had 
represented  himself  as  6.  B. :  held,  diat  the  sheriff  having  beco 
informed  of  these  circumstances,  while  he  had  the  real  debtor  in 
his  custody,  was  not  bound  to  detain  him,  and  therefore  that  an 
action  would  not  lie  against  him  for  an  escape.  Moig^  v. 
Bridges,  IB.  If  J.  647. 

So  an  attachment  for  non-payment  of  money  is  in  the  nature 
of  mesne  process,  and  where  the  par^  had  been  taken  and  per- 
mitted  to  go  at  laige,  and  r^umed  again  into  custody,  and  conti- 
nued in  custody  at  the  return  of  the  writ,  it  was  bdd  that  the 
sheriff  was  not  liable  to  an  action  for  an  escape.  Lewis  v.  Mor- 
land,  2B.SfA.^ 

An  action  lies  upon  stat.  44  G.  III.  c.  23.  s.  4.  by  a  common 
informer  smng  for  himself  and  the  king  to  recover  a  penal^'  against 
the  sheriff,  for  the  misconduct  of  hb  baOiff  in  wilfully  suffering  a 
seaman  to  go  at  large  who  had  been  taken  out  of  the  ting's  service 
by  arrest  on  ciril  process,  on  which  he  afterwards  was  bailfHl, 
instead  of-  delivering  him  over  to  the  charge  of  a  proper  nairal 
officer;  the  statute  which  speaks  of  sheriffs,  gaolers,  or  other 
officers  in  whose  custody  they  may  be,  arresting,  apprehending,  or 
taking  in  execution  such  seamen,  and  who  are  made  liable  for 
their  escape,  meaning  by  ''  other  officers,''  such  as  may  be  charged 
with  the  execution  of  criminal  warrants  against  such  seamen,  or  to 
whom  any  process  may  properly  be  directed  for  their  arrest,  deten- 
tion, or  discharge ;  and  not '  the  inferior  officers  of  the  sheriff. 
And  the  sheriff  may  be  charged  in  such  action  for  wrongfoUy  and 
wilfully  permitting  the  escape.  Sturmy,  q.  t.  v.  Smith,  1 1  East, 
25. 

It  wiU  have  appeared  above  that  the  sheriff  is  not  liable  to  this 
action,  if  the  defendant  be  forthcoming  at  the  return  of  the  writ, 
nor  if  the  sheriff  shall  have  taken  a  bail  bond.  See  also  Barton 
V.  Aldewortb,  Cro.  Eliz.  624.  2  Salk.  314. 

In  an  action  against  the  sheriff  for  the  escape  of  a  jMrisoner  on 
mesne  process,  the  plaintiff  was  nonsuited  because  he  could  not 
prove  any  debt  against  die  prisoner,  who  escaped.  Alexander  t. 
Macaulay,  4r.l{.6ll. 
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But  it  seems  that  in  order  to  render  the  marshal  liable  for  an 
escape,  the  court  of  K.  B.  will  not  compel  him  to  affile  of  record 
m  wnt  of  habeai  carpus  cum  causa^  by  virtue  of  which  a  person  is 
committed  to  his  custody  in  execution.  Cooper  t^.  Jones,  ^2  M» 
*5.  102.  ir-  f 

If  he  hath  taken  bail,  he  must  plead  the  statute  (i.  e.  23  H.  VI.  What  the  sheriff 
c.  9.)  to  this  action.  2  Sound.  154,  5 ;  he  cannot  demur  to  the  ^^^  plead, 
declaration,  it. ;  or  move  in  arrest  of  judgment,  I  Tidd^  528. 

And  a  voluntary  return  of  a  prisoner,  after  an  escape  before 
action  brought,  is  equal  to  a  retaking  on  a  fresh  pursuit ;  hut  it 
must  be  pleaded.  Bonafous  v.  Walker,  2  T.R.  126. 

The  venue  in  this  action  cannot  be  changed.  2  Salk,  678. 

Where  the  defendant  is  in  custody  in  execution,  and  escapes  or  Further  of  what 
is  rescued,  the  sheriff,  or  party  in  whose  custody  he  was,  is  liable :  *^l  ^  escape 
and  an  action  of  debt  will  lie  against  a  gaoler  for  the  escape  of  a  pri-  ^^  ^^' 
aoner  in  execution,  though  the  escape  were  without  the  knowledge 
or  fault  of  the  gaoler,  who,  in  such  case,  can  avail  himself  of 
nothing  but  the  act  of  God  or  the  king's  enemies  as  an  excuse. 
Alsept  V.  Eyles,  2  H.  Bl.  108.    And  mere  mistake  as  to  the  title 
of  the  cause  may  expose  the  marshal  to  this  action.     B.  being  in 
custody  at  the  suit  of  A.  in  a  joint  action  against  B.  and  C,  B. 
justifies  bail  in  an  action  entitled  by  mistdce  ''  A.  against  B." 
only ;  and  a  rule  so  entitled  is  served  on  the  marshal  of  K.  B.  who 
thereupon  discharges  B.  out  of  custody,  he  not  being  charged  in 
custody  in  any  more  than  one  action  at  the  suit  of  A. ;  held,  that 
the  marshal  was  liable  in  an  action  for  an  escape*    White  v,  Jones^ 
5£iisr,2g2. 

-  The  plaintiff  may  have  a  new  execution  against  the  defendant  if 
he  had  been  in  the  custody  of  the  sheriff;  or  an  escape  warrant  in 
case  of  custody  of  the  marshal  of  the  King's  Bench,  or  of  the 
warden  of  the  Fleet  prison. 

See  title  Escape  Wabrant;  and  the  party  is  not  compellable, 
to  resort  to  these  oiBcers.  2£ac.  uf&r.  tit.  Escape;  but  if  an  ac- 
tion for  an  escape  be  brought,  the  retaking  cannot  be  given  in  evi- 
dence, but  must  be  pleaded.  8  &  9  ^-  HI-  c.  27*  s.  6.  which 
enacts,  that  no  retaking  or  fresh  pursuit  shall  be  given  in  evidence 
on  the  trial  of  any  issue  in  any  action  of  escape  against  the  mar- 
shal, unless  the  same  shall  be  specially  pleaded ;  nor  shall  any 
special  plea  be  received  or  allowed,  unless  oath  be  first  made  in 
writing  by  the  defendant,  and  filed  in  the  proper  office,  that  the 
prisoner  for  whose  escape  such  action  is  brought,  escaped  without 
his  consent,  privity,  or  knowledge. 

An  escape  from  the  rules  of  the  Kmg's  Bench  prison  without 
the  marshal's  knowledge  is  not* a  voluntary  escape.  Bonafous  t;. 
Walker,  2  T.  B.  126. 

If  a  prisoner  in  execution  be  permitted  to  go  about  with  a  fol« 
lower  of  the  sheriff's  officer,  before  he  is  taken  to  prison,  it  is  an 
escape.  Benton  v.  Sutton,  1  B.  Sf  P.Ui  so  also  if  he  went 
about  accompanied  by  the  officer  himself,  Qy.  ib. 

So  also  il  is  an  escape  if  a  bailiff  of  a  liberty  remove  a  prisoner 
in  execution  to  the  county  gaol  situate  out  of  the  liberty,  and  ^here 
deliver  him  into  the  custody  of  the  sheriff.  Boothman  v.  Earl  of 
Surrey,  2r..jR.  5. 
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So  also  where  the  tiperiff  reoeifes  the  damage  and  coats  before 
the  return  day  of  the  capia$  ad  iatiffaaend^m,  and  thefeupoo  libe- 
rates the  prisoner  before  be  has  paid  oyer  the  lei^  money  to  the 
plaintiff,  the  sheriff  is  answerable  for  an  escape,  and  his  rctoro 
under  the  common  rule  of  cepi  corpuSf  and  that  be  bad  detuned 
the  prisoner  until  he  had  satisfied  him  (the  sheriff)  the  levy  mon^ 
indorsed  on  the  writ,  which  he  had  ready  as  commanded,  &c  is 
of  no  avail.     Slackford  v.  Sheriff  of  Surrey,  14  East,  468. 

And  in  debt  against  the  sheriff  or  gaoler  for  an  escape  of  a  pri* 
soner  in  execution,  the  jury  cannot  give  a  less  sum  than  the  credi- 
tor would  have  recovered  against  the  prisoner,  namely,  the  sam 
indorsed  on  the  writ,  and  the  legal  fees  of  execution*  Bonafous  v. 
Walker,  2  T.  R.  \9lS.  But  if  the  action  be  in  case  for  escape 
upon  mesne  process,  the  jury  have  discretion,  under  the  circuai- 
stances^  to  give  less,  and  indeed  only  nominal  damages,  when  die 
plaintiff  would  in  all  probability  have  recovered  little  or  notbaig 
had  the  defendant  remained  in  custody.  , 

ESCAPE-WARRANT.  This  warrant  is  given  by  stat.  iJnne, 
c.  6.  St.  2.  by  \ihich,  if  any  person  charged  in  custody  of  the  mar- 
shal of  the  Queen's  Bench,  or  in  the  Fleet,  either  in  execution, 
or  upon  mesne  process,  or  for  contempt,  and  such  person  shall, 
before  payment  or  satisfaction  of  the  plaintiff  or  creditor,  or  be- 
fore he  shall  have  cleared  himself  of  the  contempt  chaif[ed  with  st 
the  time  of  his  commitment,  or  being  in  execution  as  aforesaid, 
shall  make  any  escape  from  s^ich  custody,  or  shall  go  at  lai^e, 
upon  oath  thereof  by  one  or  more  credible  persons,  before  any  ooe 
of  the  judges  of  that  court  where  such  action  was  entered,  or 
judgment  or  execution  were  obtained,  or  where  the  party  was  so 
charged  or  committed  as  aforesaid,  such  judge  mav  grant  one  or 
more  warrant  or  warrants,  under  bis  hand  and  seal,  (to  recite,  as 
specified  m  the  act)  to  be  in  force  through  all  England  and  Wales, 
and  the  town  of  Berwick  upon  Tweed,  and  to  be  directed  to  all 
sheriffs,  &c,  commanding  them  to  seize  and  retake  such  person  so 
esgiped  or  going  at  large,  who  is  to  be  committed  to  the  countj 
gaol  where  retaken,  there  to  remain  until  payment  or  aatisfaction 
to  the  plaintiff  or  creditor  in  such  action  or  execution  named,  or 
until  the  judgment  shall  be,  reversed  or  discharged  in  due  course  of 
law,  or  until  judgment  shall  be  given  for  the  person  committed,  or 
until  the  said  contempt,  for  which  such  person  shall  be  committed, 
shall  be  cleared,  except  such  person .  be  charged  with  treason,  or 
felony,  &c.  on  behalf  of  the  Queen. 

By  s.  2.  the  sheriff  is  to  be  answerable  for  escape  of  the  perBOo 
80  retaken,  from  his  custody,  &c. 

ESSOIN,  or  EstMgn.    Enoign  Day  of  the  Term. 

This  is  the  first  return  m  every  term.  It  is  a  general  one,  and 
thereon  the  court  sits,  or  is  presumed  to  sit,  to  take  ewdnSf  or 
excuses  for  such  as  do  not  appear  according  to  the  summons  of 
the  writ,  though  the  court  does  not  i^ctually  sit  till  the  quario  die 
pottf  which  is  the  first  day  of  full  term. 

The  essoin  day,  although  the  court  do  not  sit  till  the  qt$arfo  Ht 
post,  Hhich,  as  above-mentioned,  is  the  first  day. of  full  term,  i^ 
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for  many  pwrposes  considered  as  die  fint  day  of  term ;  as  if  a  writ 
be  pleaded  as  sued  out  on  a  day  between  the  €«90tii  c2ay  and  the 
first  day  of  the  term,  and  there  be  a  special  demurrer  for  that 
cause,  the  objection  will  not  prevaiL  Belk  v.  Broadbeot,  3  T.  R. 
183.  5. 

There  cannot  he  an  esmn  in  a  personal  action,  Rooke  v.  The 
Earl  of  Leicester,  9  T.  A.  16. 

Nor  where  a  corporation  are  defendants.  Amnt  v.  The  Dean 
and  Chapter  of  St  Paul's,  ib.  n.  cited  fully  16  East,  8.  n. 

And  if  on  the  return  of  a  writ  in  personal  action,  the  defendant 
cast  an  essoin,  which  is  not  acyonmed  to  a  particular  day,  and  it 
is  not  quashed,  and  the  plaintiff  deliver  his  declaration  on  the  first 
day  of  the  following  term,  the  defendant  is  not  entitled  to  an  im- 
parlance.    Rooke  V.  The  Earl  of  Leicester,  2  T.  R.  16. 

ESTOPPEL. 

A  bar  to  a  right  of  action  arising  from  a  man's  own  act.  Co.  What. 
Lit.  352;  but  this  may  relate  only  to  where  a  defendant  may 
plead  the  plaintiff's  own  act  in  bar;  but  the  plaintiff  may 
also  reply  estoppel  to  matter  pleaded  by  the  defendant ;  and  there- 
fore it  may  perhaps  be  said,  that  estoppel  is  not  only  a  bar  to 
a  righf  of  action  by  the  plaintiff,  but  that  the  defendant  may  also 
be  concluded  by  matter  of  estoppel  arising  firom  his  own  act. 

What  b  and  what  is  not  matter  of  estoppel  may  hardly  be 
deemed  a  practical  question.  The  principle  of  what  that  is  which 
constitutes  estoppel  may  be  seen  in  James's  Case,  Moon,  181, 
where  it  was  held  that  the  takbg  of  a  lease  by  indenture  of  a  man's 
own  land,  whereof  he  is  seised  in  fee,  is  an  estoppel  to  claim  the 
fee  during  the  term,  and  by  a  modem  case  it  was  recognized  that, 
in  general,  the  grantor  is  estopped  by  his  deed  to  say  he  had  no 
interest.  Fairtitle,  d.  Mytton  v.  Gilbert,  2  T.  R.  17  K 
^  And  also  in  a  modem  case,  held,  that  in  an  action  by  the  as- 
signee of  the  patentee  against  the  patentee  himself,  he  is  estopped 
from  shewing  that  it  was  not  a  new  invention  against  his  own  deed. 
Oldham  v.  Langmead,  cited  3  T.  R.  439,  441 ;  and  what,  indeed, 
may  be  referable  to  a  practical  decision,  if  a  verdict  be  found  on 
any  fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass,  such 
verdict  may  be  pleaded  by  way  of  estoppel  in  another  action  be- 
tween the  same  parties,  or  their  privies,  in  respect  of  the  same 
fact  or  title.    Outram  v.  Morewood,  Clerk,  3  East,  346. 

So  where  a  man  is  arrested  by  a  wrong  name,  and  he  give  a 
bail  bond  by  his  ri^ht  name,  he  shall  be  estopped  from  pleading  a 
misnomer.    See  tides  Abb£st.    Bail  Bond.   Misnomer. 

EVICTION. 

A  recovery  of  lands,  8lc.  by  form  of  law ;  but  in  practical  Ian-  What 
guage  the  term  evietum  is  generally  applied  to  where  a  party  having 
obtained  possession  of  lands,  &c.  by  execution,  is  turned  out  or 
elected  from  them  by  a  title  superior  to  that  of  the  defendants, 
and  for  this  eviction  his  execution  being  defeated,,  the  law  has  pro- 
vided the  plaintiff  a  remedy. 

On  this  head  it  may  be  sufficient  further  to  note,  that  where  lands 
taken  on  extent  (or  el^it)  are  evicted  or  recovered  by  a  better 
title,  the  plamtiff  shall  have  a  new  execution.    Fulwood's  Case, 
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4  Rep.  66;  and  that  if  on  an  exchange  of  lands,  ddier  party  is 
evicted  of  the  lands  gifen  in  eichange,  he  may  enter  on  his  own 
knds.     Bufltard'8  Case,  4  Rep.  121. 

There  are  many  points  as  to'  die  mode  of  procecdity  in 
case  of  evieiion ;  whether  under  stat^  fVesim.  2.  or  by  set.  fa. 
under  stat.  32  H.  VIII.  c.  5;  or  when  the  lands  were  extended 
under  a  recognizance  in  the  nature  of  a  statute  staple  under  sut. 
8 G.I.  C.26.  S.4. 

EVIDENCE. 

What  is  proof  of  a  fact  is  evidence  of  that  fact;  but  it  is  not 
equally  true  that  what  is  evidence  of  a  fact,  in  one  meaning  of  the 
word  evidence,  is  also  proof  of  that  fact;  for  evidence  may  be 
given  of  the  existence  of  such  fact,  which  may  fall  short  of  proving 
that  fact  to  have  existed.  It  were  therefore  to  be  wished  that  the 
real  import  of  the  word  ''  evidence''  were  more  accurately  defined 
than  at  present  it  appears  to  be ;  it  is  too  often  confounded  with  the 
words  "  testimon/*  and  *'  proof;''  and  yet  it  does  not,  like*  some 
other  important  words  in  every  language,  seem  to  bafBe  an  at- 
tempt to  limit  it  to  an  obvious  and  definite  meaning. 

Evidence  may  be  said  to  be  the  legal  means  by  which  the  exist- 
'  ence  or  non-existence  of  a  fact  is  finally  established  in  human  be- 
lief; and  with  the  sense  so  limited  it  may  be  here  inquired  what, 
specifically,  those  legal  means  are.  In  estimating  the  probability 
or  improbability  of  an  alleged  fact,*  the  practitioner,  whose  duty 
it  must  necessarily  be  to  attempt  that  estimate  previously  to  the  in- 
stitution of  a  legal  remedy,  will  not  be  the  less  successful  in  such 
attempt  from  having  already  attained  a  comprehensive,  yetdiscri- 
'  minatmg  knowledge  of  what  does  and  what  does  not  constitute  le- 
gal evidence.  This  observation  may  derive  force  firom  die  consi- 
deration that  avast  proportion  of  suits  have  wholly  fidled  from  a 
total  want  of  investigation  previously  to  their  commencement,  not 
only  of  the  nature  of  the  evidence,  but  of  the  requisite  degree  of 
proof  which  the  law  requires  to  be  adduced  at  the  time  of  triaL 

Testimony  may  be  said  to  be  any  allegation  of  matter  of  fact, 
the  existence  of  which  may  remain  to  be  weighed,  previously  to 
its  being  finally  received  as  proof,  conclusive  of  the  matter  in 
issue. 

These  observations  would  not  have  been  hazarded,  and  hazarded 
they  are,  had  it  appeared  that  any  practical  work  had  sufficiently 
discriminated  the  words  '*  testimony,"  '^  proof,"  and  "  evidence." 
Neither  Mr.  Peake,  and  a  very  valuable  compilation  the  Compen- 
dium of  the  Law  of  Evidence  is,  or  Mr.* Phillips,  the  author  of  a 
work,  perhaps  the  most  perfect  upon  the  subject,  have  not  defined 

•  the  meaning  of  the  word;  and  JLCB. Gilbert.^  left  it  in 
great  doubt  whetlier  testimony  be  evidence,  or  whether  evidence  be 
testimony,  or  whether  testimony  be  proof.  Indeed  this  great  law 
writer,  as  also  others  of  dimmer  light,  seem  to  confound  three 
wards  differing  more  than  in  shades  from  each  other. 

The  Law  Dictionary,  title  Evidence,  a  work  of  unquestionable 
value,  defines  evidence  to  be  proof  by  testimony  of  witnesses  on 

•  oa|h,  or  by  writings  or  record ;  but  in  this  definition  we  again  per- 
,•  ceive  that  evidence,  proof,  testimony,,  and  oath,  are  confounded, 

if  not  jumbled  together :    whereas  not  any  things  may  be  more 
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contrasted  trith  each  other;  nor  is  the  oatlrof  the  witoeSB  necessary 
to  make  his  testimony  yalid. 

I  shall  however  very  briefly  advert  to  what  the  legal  means  are 
by  which  human  belief  in  the  existence  or  non-existence  of  a  fact 
is  to  be  attempted  to  be  established. 

Forensic  judgments  are  founded  upon  records  and  other  written 
documents  under  certain  circumstances  ;  and  also  upon  the  oral 
testimony  of  witnesses  privately  or  publicly  delivered;  yet  all 
these  are  only  so  far  proof  as  they  influence  human  belief  ultimately 
to  adopt  them  as  proof;  and  human  belief,  except  as  to  physical 
impressions,  is  very  uncertain  and  fallible.  Evidence  cannot  be 
identifled  with  proof;  for  in  judicial  matters  it  would  be  folly  to 
admit  that  to  be  the  proof  or  demonstration  of  a  truth,  which, 
however,  is  only  testimony  or  evidence  which  may  or  may  not  be 
adopted  according  as  the  education,  the  habits,  the  modes  of  think«» 
ing,  nay,  the  caprice  of  the  human  mind,  may  influence  or  pervert 
its  decision:  until,  therefore,  the  ultimate  sanction  of  the  mind 
shall  be  pronounced  concerning  it,  even  the  most  sacred>  solemn, 
and  indisputable  testimony  or  evidence  shall  not  be  deemed  proof; 
it  remains  evidence  or  testimony  merely.  The  sun  shining  at  the 
moment  when  it  'might  be  of  consequence  to  determine  whether  it 
shone  or  not,  requires  no  other  proof  but  the  exercise  of  the  visual 
faculty  common  to  mankind  ;  but  were  it  to  be  alleged  that,  on  a 
particular  and  distant  day,  at  a  particular  place  and  a  precise 
time,  the  sun  did  not  shine,  this  allegation  would  no  more  be 
proof  of  the  past  than  of  the  future ;  but  it  would  be  evidence 
or  testimony  that  might  or  possibly  might  not  be  true :  and  it  is 
this  possibility  which  deprives  evidence  or  testimony  of  a  claim  to 
be  synonimous  with  proof. 

But  in  a  long  course  of  time  the  belief  of  mankind  gradually 
becomes  as  much  decided  upon  matters  in  their  nature  capable  of 
diversity  of  representation,  as.it  is  upon  the  physical  appearances 
of  the  world ;  and  that  which  in  one  century  would  have  been  . 
heard  with  doubtful  caution,  and  unwillingly  adopted  in  the  next, 
becomes  in  another  an  established  fact  to  which  mankind,  guided 
more  perhaps  by  expediency  than  by  experience,  at  length  assigns 
an  authority  tantamount  to  physical. 

The  facts  composing  every  individual  case  form  but  an  epitome 
of  larger  and  more  comprehensive  views  of  the  nature  of  evidence, 
and  that  practitioner  will  act  most  conducively  to  his  client's  suc- 
cess, who,  in  advising  upon  his  pretensions,  shall  consider,  that 
the  facts  and  circumstances  of  the  case  submitted  to  him,  how- 
ever they  may  be  confirmed  by  the  most  apparently  unobjectionable 
testimony,  never  can  .safely  be  estimated  as  other  than  evidence 
liable  to  be  opposed  by  evidence ;  and  that  in  prudential  foresight, 
they  ought  most  rarely  to  be  deemed  and  accepted  as  proof  of  the 
fact  assumed  to  be  true. 

The  practitioner  should  advert  to  the  possibility  that  the  proof, 
that  is,  the  ultimate  result  of  evidence  or  testimony,  may  be  in 
thorough  discordance  with  that  evidence  or  testimony  he  may  be 
instructed  to  ofier  for  the  consideration  of  the  court  and  jury. 

VOL.  I.  u  u 
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In  the  more  stricty  and  as  I  conceive  the  fisefiil  and  practicsl 
application  of  the  word,  '*  evidence,"  that  is,  legal  proof,  cannot 
be  adduced  for  the  existence  and  against  the  existence  of  one  and 
the  same  fact ;  but  evidence,  Uken  m  the  same  sense  as  testimony, 
may  :  jet  v/e  often  hear  of  opposite  parties  adducing  evidence  in 
relation  to  the  existence  and  non-existence  of  the  same  facts; 
a  thing  impossible  in  the  terms  of  expressing  the  very  conception 
of  its  possibility. 

A  more  useful,  and  certainly  a  more  practical  view  of  evidence 
may  now  be  taken. 

As  to  written  matter  proposed  as  evidence. 

Rbcohds. 

The  solemnity  with  which  written  documents  originating  with 
the  legislature  or  with  the  judicial  functions  recognized  by  tlie 
state,  and  affecting  the  public  at  large,  or  individuals  so  f»  pri- 
vately, are  recorded  or  registered,  hath  very  properly  given  rise  lo 
a  rale  of  law,  that  such  records  or  registers  are  of  themselves 
evidence;  that  iS|.that  no  averment  can  be  judicially  received  con- 
travening their  truth,  and  that  they  prove  tnemselves ;  poMic  con- 
venience is  concerned  to  admit  this  rule  of  law ;  and  acts  of 
parliament  or  of  the  state  affecting  the  public  generally,  and  some 
private  and  local  acts  of  parliament  though  known  to  be  prirate 
acts,  BulL  N;  P.  2S5,  become  evidence  by  the  mere  production  of 
the  statute  book,  or  of  a  printed  copy  of  such  act  of  the  state  so 
affecting  the  public,  or  of  a  private  act  of  parliament. 

In  general,  however,  private  acts  of  parliament  must  be  proved 
by  a  witness  producing  a  copy  thereof,  examined  or  compared  bj 
himself  with  the  roll  in  parliament. 

Those  judicial  records  which  only  affect  individuals,  and  ire 
ttierefore  private  when  under  seal,  must  be  proved  or  rendered 
evidence  by  being  exempli6ed  under  the  broad  seal,  and  then  they 
may  not  be  qiiestioned  ;  or  under  the  seal  of  the  courts,  and  these 
last  are  of  nigher  authority  than  sworn  copies ;  or  they  maj  ht 
proved  by  the  production  of  a  copy  on  stamp,  by  an  oath  that 
the  copy  is  true  and  diat  the  deponent  hath  compared  and  ex- 
amined the  same  with  the  origiaaL 

In  a  late  case  it  has  been  decided  that  to  prove  a  copy  of  a 
record,  it  is  suflicient  to  prove  that  the  paper  agrees  with  what  the 
officer  of  the  court  read  as  the  contents  of  the  record ;  it  is  not 
necessary  for  the  persons  examining  to  exchange  papers  and  read 
them  alternately  as  in  another  case.    Rolf  v.  Dart,  2  Taunt  5^* 

It  seems  that  if  both  plaintiff  and  defendant  are  willing,  either 
of  them  is  a  competent  witness  on  oath.  Norden  v.  WiHiaiiisoDi 
1  Taunt.  378.  This  case  was  so  determined  as  to  the  plaintiff, 
and  that  altboiq^  he  came  to  defeat  the  claim  of  another  pisintiff 
eti'mg  jointly  with  himself. 

And  it  may  be  mentioned,  that  what  a  dead  witness  has  sworn 
upon  a  former  trial  between  the  same  parties,  is  evidence  in  tbe 
cause,  and  may  either  be  read  from  the  judge's  notes,  or  proved 
upon  oath  by  the  notes  or  recollection  of  any  person  who  beard  it- 
Mayor  of  Doiicaster  v.  Day,  3  Taunt.  262. 
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But  in  order  to  facilitate  reference  a9  to  what  is  proof,  and  what  ^eferepc^  to  a 
is  Ibe  mode  of  proof,  of  acts,  deeds,  instruments,  &c.  in  the  ^^^^  sulyomcd. 
more  ol^vious  practical  cases,  an  alphabetical  tabje,  the  utility  of 
which  will,  it  is  presumed,  be  seen  at  first  sight,  will  be  subjoined* 
It  cannot  otherwise  be  expected,  but  that  in  this  table  much  that 
it  is  important  should  be  known,  must  be  omitted ;  but  then  it  may 
be  remembered  that  much  useful  information  is  inserted,  much  de* 
ri^ed  from  thfe  best  aut|iorities  condensed ;  and  if  an  authority 
for  every  point  inserted,  be  not  cited,  yet  no  one  is  inserted 
without  authority. 

An  observation  may  however  be  premised  as  a  general  rule  in 
relation  to  evidence,  m.  the  bqst  evidence,  the  nature  of  the  fact  to 
be  proved  is  susceptible  of  being  proved  by,  must  be  produced ; 
a  secondary  kind  of  proof,  where  it  appears  a  primary  or  better 
one  could  have  been  had,  will  be  rejected. 

Alphabetical  Table  of  Evidence^ 
jls  to  the  mode  of  proving  certain  Documents,  S^c* 

Acquittal,  proved  in  the  same  manner  as  Indictment,  Heads  of  proofli« 
which  see,  in  this  table,  post*     And  see  Jordan  v,  Lewis^ 
14  Eait,  505. 

Act  of  Pabliament,  public;  proved  by  producing  the 
statute  book,  or  a  printed  copy. 

Act  of  Parliament,  private;  proved  by  a  witness  pr<K 
ducing  a  copy,  examined  and  compared  by  himself  with  the 
parliament  roll ;  but  if  it  contain  a  clause  declaratory  of  its 
being  to  be  taken  as  a  public  act,  it  is  proved  by  producing 
jthe  statute  book,  .or  printed  copy. 

Acts  of  State,  proved,  by  production  of  copy  printed  by 
4h^  king's  printer. 

Address  to  the  Crown  }  proved  by  producing  the  royal 
gazette.  « 

Administration.    Letters  of  Administration. 

An  examined  copy  of  the  act  book  in  the  registry  of  the 
Prerogative  Court  of  Canterbury,  stating  that  administration 
waa-^^ianted  to  the  defendant,  is  sufficient  proof  of  her  being 
administratrix,  without  giving  her  notice  to  produce  the  letters 
of  administration.  Davis,  treasurer,  &c.  «.  Lady  Eliz.  Wil- 
liams, administratrix,  8cc.  IS  East,  232.  See  Probate  of 
Will.    See  also  Books,  in  this  table. 

Admiralty.  Proceedings  in  a  court  of  admiralty.  Proved 
by  the  same  means  as  answer  in  Chancery. 

«  » 

Affidavit.  If  made  in  the  course  of  a  cause.  See  Chan-> 
CH^Y, proceedings  in  Chancery  or  Equity,  in  this  table. 

Affidavit.  An  affidavit  was  made  in  the  course  of  a  legal 
proceeding  proved  by  producing  the  original,  and  that  it  waa 
sworn;  this  is  done  by  provmg  the  hand-WTiting  or  the 
signature  of  the  person  before  whom  it  was  sworn,  and  this, 
with  proof  of   the  hand-writing  of  the  party  making  the 

vv  2 
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Heads  of  proofW  affidavit,  will  be  evideoce  of  the  oatb  having  been  dol;  ad- 

ministered. 

Agreement.  No  parol  evidence  can  be  admitted  to  eipliin 
an  agreement  where  there  is  no  latent  ambiguity.  Coker  v. 
Guy,  2B.SfP.  565. 

Ancient  Demesne.  Proved  .by  Domesday  book.  So  high 
is  its  autliority,  that  the  court  directs  an  inspection.  GUb. 
Ev.  78. 

Answer  in  Chancert,  or  Equity.  See  Chancery,  pro- 
ceedings in  Chancery  or  Equity,  in  this  table. 

Articles  of  War.  Proved  by  producing  a  copy,  printed  by 
the  king's  printer. 

Attorney's  Bill.  In  an  action  on  an  attorney's  bill,  die 
nisi  prius  roll  is  good  primA  facie  evidence  that  the  action  wis 
not  commenced  till  the  expiration  of  a  month  after  the  de- 
livery of  the  bill.    Webb  r.  Pritchett,  1  B.  *  P.  263. 

And  delivery  is  conclusive  evidence  on  a  taxation  against 
an  increased  charge,  and  strong  presumptive  evidence  against 
additional  items.     Loveridge  v.  Botham,  Id.  AQ. 

Bank  Books.    See  Books,  in  this  table. 

Bankruptcy.  In  actions  by  and  against  the  assignees.  The 
commission  and  the  proceedings  are  evidence  of  the  petition- 
ing creditor's  debt,  and  of  the  trading  and  bankruptcy,  unless 
due  notice  be  given  of  an  intention  to  dispute  such  oiattea 
See  Stat.  49  G.  III.  c.  121.  s.  10.  And  they  are  proved  bj 
tlie  production  from  the  custody  of  the  solicitor;  or,  by  prov- 
ing the  hand-writing  of  one  of  the  commissioners  before  whom 
they  were  taken.  Collinson  and  Another,  Assignees,  &c. 
V.  Hillear,  1  Campb,  SO. 

But  by  Stat.  4  G.  IV.  c.  98.  si.  86,  87|  in  any  action,  &c. 
no  proof  shall  be  required  at  the  trial,  of  the  petitioning 
creditor's  debt,  or  of  the  trading  or  act  of  bankruptcy,  unless 
the  other  party  in  such  action  shall,  if  defendant  at  or  before 
pleading,  and  if  plaintiff  before  issue  joined  give  notice  in 
writing  to  such  assignee,  &.C.  that  he  intends  to  dispute  some 
or  one  of  such  matters.  And  where  such  notice  shall  have 
been  given,  and  on  proof  or  admission  of  the  matter  disputed, 
the  judge  may,  if  he  think  Jit,  grant  a  certificate  of  such 
proof  or  admission,  and  such  assignee,  &c.  shall  be  entitled 
to  costs  to  be  taxed  by  the  proper  officer,  occasioned  by  tbe 
notice,  &c.  s.  86. 

And  a  similar  clause,  viz.  s.  B7,  comprehends  suits  in 
equity. 

In  an  action  by  the  assignees  of  a  bankrupt,  who  bad  ob- 
tained his  certificate,  and  released  the  surplus  of  his  estate. 
the  bankrupt  is  a  competent  witness  to  prove  tbe  band- 
writing  of  the  commissioners,  in  order  to  identify  tbe  pro- 
ceedings taken  under  the  commis'sion  against  biu.  MoipOi 
Assignee,  &c.  v.  Pryor,  1  it.  4r  C  14. 


EVIDENCE;  Alphabei^ical  Tablb.  677 

And  see  bead  Depositions.    Depositions  ia  bankruptcy,  Heads  of  proofs, 
in  this  table. 
Also  IS.  90,  91,  92,  9S,  of  stat.  5  G.  IV.  c.  98. 

Baptism.    See  Parish  Register,  in  this  table,  post. 

Bargain  and  Sale  iNROLLfio.  See  Inrolment,  in 
this  table,  post, 

« 

Bill  in  Chancery,  A  bill  in  Chancery  is  no  evidence  of 
the  facts  contained  in  it,  not  even  uf  those  on  which  the 
prayer  of  relief  is  founded.  Doe,  d,  Bowerman  v.  Syboum, 
7  T,R,  2.  See  Chancery,  proceedings  in  Chancery ^  iu 
this  table. 

Bill  of  Exchange;  Promissory  Note.  In  action  by 
the  payee  against  the  acceptor  of  the  bill  of  exchange,  or  by 
the  payee  against  the  maker  of  a  note,  proof  that  the  name 
subscribed  to  the  acceptance  or  note  is  the  band-writing  of 
the  defendant,  or  of  some  person  specially  audiorized  by  him  • 

is  sufficient ;  or 

If  in  the  case  of  a  bill  of  exchange,  the  acceptance  were 
verbal,  proof  of  the  circumstances  under  which  it  was  made 
must  be  adduced. 

If  the  bill  so  verbally  acc^ted,  were  never  shown  to  the 
acceptor,  the  hand- writing  of  the  drawer  must  be  proved ; 
but  a  written  acceptance  renders  this  unnecessary.  Wilkin- 
son V.  Lutwidge,  1  Str.  648. 

If  the  action  be  brought  by  an  indorsee  against  the  ac- 
ceptor, it  is  also  necessary  to  prove  the  hand-writing  of  the 
first  indorsen  Smith  v,  Chester,  1  T.  R.  654 ;  *  and  if  the 
bill  or  note  shall  have  been  stolen,  it  will  be  necessary  for 
the  plaintiff  to'shew  that  it  was  taken  in  the  ordinary  course 
of  business,  and  that  he  is  therefore  an  innocent  holder. 
Peacock  v.  Rhodes,  Doug.  636. 

If  the  action  be  against  the  indorser,  his  indorsement  *  must 
be  proved,  and  also  that  the  bill  was  presented  for  payment  or 
^ceeptafioe,  and  refused,  and  that  due  notice  was  given  of 
that  fact.  Such  notice  may  be  proved  by  tirst  giving  notice 
to  the  defendant  to  produce  the  letter  containing  such  notice. 
Shaw  V.  Markbam,  Peake*s  Ni.  Fri,  Ca.  165,  and  then  prov- 
ing that  such  letter  was  put  in  the  post-otiice,  and  directed 
to  him,  Saunderson  v.  Judge,  ^  H.  Bla,  509.  See  also  Parker 
V.  Gordon,  7  East,  385*  The  hand-writing  of  the  drawer 
and  all  previous  indorsers  need  not  be  proved.  Critchlow  v. 
Parry,  ^Campb.  IBQ.  . 

It  has  been  held,  that  a  person  whose  name  is  forged  as 
the  drawer  of  a  bill,  is  not  a  competent  witness  to  disprove 
an  indorsement  on  the  bill  made  by  the  party  who  forged  it, 
respecting  the  payment  of  interest  upon  that  bill.  Rex  v. 
Crocker,  2  N.  It.  87. 

In  action  by  the  indorsee  against  the  drawer,  the  like  proof 
.   must  be  given,*  and  also  of  his  hund-writing.     Peak.  Ev.  2S6. 
So  also  the  indorsement  of  the  payee  must  be  proved.     Duu- 
cm^  V.  Scott,  1  Campb.  101. 
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Headi  of  pivoft.  Ill  tbe  cd^e  of  Ibreign  bills,  &c.  the  non-payment^  &c.  by 

the  drawee^  may  be  proved  by  the  mere  productioo  of  the 
protest,  if  made  abtroad.  Atioii.  \^  Mod.  345  \  but  if  the 
action  be  aeaiust  the  drawer,  and  the  protest  be  for  nou- 
acceptance  herei  the  protest,  if  raad^  btre,  must  lie  duly 
proved.  Gale  v.  Waiah,  5  1\  R.  259.  See  Protest,  in  tiiis 
table.  The  case  reported  does  not  state  the  facts  clearly,  so 
as  to  avoid  clashing  with  the  decision  in  \2Mod. 

^  In  action  against  the  drawer,  the  proof  of  the  notice  will 

in  certain  cases  be  dispensed  With,  as  where  the  acceptor  bad 
no  effects.  Bickerdike  b.  BoIIman,  1  T.  R.  405  ;  but  in  an 
action  against  the  indorser  it  will  not  Wilkes  v.  Jacks, 
Peake's  Ni.  Pri.  9m. 

There  are  ftveral  later  decisions,  as  to  whether  it  be  or 
not  necessary  to  prove  notice  to  some,  or  one,  of  the  parties, 
to  a  'bill  of  exchange ;  but  these  are  questions  which  may 
well  give  place  to  others  of  a  more  practical  description. 

In  all  action  by  the  drawer  against  the  acceptor  for  tiot 
paying  the  bill,  the  drawer  proved  the  acceptance,  and  that 
the  plaintiff  had  paid  the  payee  the  money  and  charges,  at 
niii.prius,  it  must,  also  be  proved  that  the  bill  was  presented 
for  payment,  dishonoured,  and  returned  to  the  drawer.  See 
Simfnonds  v.  Parmintery  1  IVik.  185. 

BiRtfi.    See  PARtsR  Register,  in  this  table. 

Bond.    See  Deed,  in  this  table. 

— — .  See,  in  this  -Dictionary,  title  Executor  and  Ad- 
ministrator?, post. 

)KooKs.  Books  of  the  Bank.  Entries  therein.  Proved  by  a 
person  producing  a  copy  or  extract  from  such  books,  and 
swearing  to  have  compared  and  examined  such  copy  with  the 
original. 

-— -  Books  of  a  Corporation.  Entries  therein.  Proved  in 
like  manner;  but  the  or^nals  must  be  produced  where  a 
particular  ground  is  kid  before  the  court ;  as  where  an  af- 
^davit  was  made  of  rature.  Brocas  v.  The  Mayor,  ficc.  of 
London,  1  Str.  307,  and  the  cases  Ihere  cited.  See  also 
Rex  V.  Gwyn,  1  Sir.  401,  and  the  notes. 

' Books  of  a  deceased  collector  of  taxes,  where  evidence 

against  his  surety.  See  Goss  v.  Watlington,  6  J.  B.  Moort, 
355. 

"  Books  of  the  Fleet.  Not  in  any  case  received  as  evi- 
dence of  a  marriage.  See,  however.  Marriage,  m  this 
table. 


—  Log-book  of  a  man  of  war.  Tlie  mere  prodnction  is 
sufficient  to  know  when  a  ship  beofme  part  of  her  convoj. 
D'lsraeli  v.  Jowett,  1  Esp.  Cas.  427. 

—  Book  or  register  of  the  Navy-office.  This,  with  proof  of 
the  method  there  used  to  return  all  persona  dead,  with  tlie 
mark  Dd.  is  sufficient  evidence  of  death,    Jiull^  N.  P.  249- 
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Books.  Book  of  a  public  prison.  AdniaMble  to  prove  the  time  Hoidsof  pnooff. 
of  prisonei^s  discharge.     Rex  «?•  Arkles,  Lea.  Ca.  435 ;  and 
of  his  commitment^  but  not  to  prove  the  cause  of  his  com- 
mitment.   Salte  V.  Thomas,  SB.SfP.  188. 

Book  kept  by  a  steward  since  deceased^  or  that  of  other 


private  person,  wherein  are  contained  entries  respecting  the 
rights  in  question,  these  have  been  admitted  as  evidence  to 
prove  such  rights.  But  the  party  making  the  entry  must  not 
be  interested.  Outram  v*  Morewood,  5  7.  £•  121*  See  also 
Higham  v.  Ridgway,  10  East,  IQQ,  and  Doe,  d.  Webber  v. 
Lord  GeOTge  l^ynne,  /A.  £06. 

Entries  in  a  stewud's  book  above  thirty  years  old,  and 
coming  from  the  proper  costody,  are  admissible  in  evidence, 
without  proving  the  hand-writing  of  the  steward.  Semble, 
that  the  rule  extends  to  all  written  documents  coming  from 
ibe  .  proper  custody.  Wynne,  bart.  v.  Tyrwhitt,  5  M.Sf  S. 
376. 

Books  of  the  Secretary  of  State  are  the  next  best  evi* 


dence  in  case  a  license  to  trade  is  lost.    Rhind  v.  Wilkinson, 
2  Taunt.  237. 

Book  of  the  Sheriff's  Court,  London.    Minute  or  me- 


morandum thereof,  where  evidence  of  a  suit's  being  with- 
drawn.   See  Aruodell  v.  White,  14  East,  216. 

Tradesmens'  books.    The  7  Jac.  1.  c.  12,  enacts,  that 


the  shop  book  of  a  tradesman  shall  not  be  evidence  after  a 
year.    However  it  is  not  evidence  of  itself  within  the  year, 
without  some  circumstances  to  make  it  so.    As  if  it  be 
proved  that  the  servant  who  wrote  it  is  dead,  and  that  it  is 
his  hand-writing,  and  that  he  was  accustomed  to  make  the 
entries.     Bull.  N.  P.  282.     But  there  was  a  nice  and  not 
very  obvious  distinction  taken  between  two  cases.    The  first 
where  in  order  to  prove  a  delivery  the  evidence  was  that  the 
draymen  came  every  night  to  the  clerk  of  the  brewhouse,  and 
gave  him  an  account  of  the  beer  delivered  out  which  he  set 
down  in  a  book,  to  which  the  draymen  set  their  hands,  and 
that  the  drayman  was  dead,   and  this  is  his  hand ;   it  was 
hoiden  to  be  good  evidence  of  a  delivery;  but  where  the 
plaintiff,  to  prove  delivery,  produced  a  book  which  belonged 
to  his  cooper,  who  was  dead,  but  his  name  set  to  several  ar- 
ticles, as  wine  delivered  to  the  defendant,  and  a  witness  was 
ready  to  prove  his  hand.  Lord  Chief  Justice  Raymond  would 
not  allow  it,  saying  it  differed  from  Lord  Torrington's  case, 
because  there  the  witness  saw  the  draymen  sign  the  book  every 
ni|;ht.  And  generally,  as  observed  by  Mr.  Peake,  the  law  re- 
ceives  the  memorandum  in  writing,  made  at  the  time  by  a 
person  since  deceased,  in  the  orclinary  way  of  his  business, 
and  which  is  corroborated  by  other  circumstances,  as  evidence 
of  the  fact  it  records.     £v.  14,  15,  and  the  notes. 

Bull.     Papal  or  Pope's  Bull,  proved  by  an  exemplification, 
53,  54j  under  the  bishop's  seal. 
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Headf  of  proofs.  BuRiAL.    See  Parish  Reoistke»  in  this  table. 

Cebtificatb.  Bankrupt's  certificate.  Proved  by  production. 
The  court  will  notice -the  great  seal.  And  see  stat.  5  G.  IV. 
c.  98.  S5.  91,  92. 

Chancery.  Proceedings  in  Chancery  or  Equity.  See  Bill 
IN  Chancery,  in  this  table,  ante. 

Proved  by  a  person  producing  an  office  copy,  and  swearing 
that  he  has  examined  and  compared  the  same  with  the  origioal. 
And  this  without  producing  the  original.  See  ^  D.lf  R.  347. 
And  see  head  Co-partnership,  in  this  table.  Bat  it 
should  be  observed,  that  in  order  to  make  an  answer,  &c. 
evidence,  a  foundation  most  be  first  laid  by  proof  of  all  the 
former  stages ;  as  the  bill  to  make  way  for  the  answer ;  the 
bill  and  the  answer,  or  that  the  defendant  was  in  contempt,  as 
the  foundation  for  the  depositions,  &c.  Peak.  Ev,  68,  citing 
Gilb.  Ev.  56. 65. 

CoMMissioNEBs  OF  BANKRUPT-  See  heads  Bank- 
ruptcy. Debositions.  Depositions  in  bankruptcy,  in 
this  table. 

Commons.  Journals  of  the  House  of  Commons.  Entries 
therein. 

Proved  by  a  person  producing  a  copy  (unUamped)  and 
swearing  to  its  truth,  and  that  be  has  examined  and  compared 
it  with  the  original. 

Comparison  of  Hands.  See  Hand-writinOj  jkm/,  in 
this  table. 

Consent  Rule.  In  certain  cases  it  seems  necessary  that  this 
should  be  proved  ;  which  is  generally  done  by  its  being  pro- 
duced ;  but  where  the  party  obtaining  it  does  not  produce  it, 
the  plaintiff  should  be  prepared  with  an  office  copy,  examined 
with  the  original. 

Conviction.  Under  what  circumstances  evidence  for  the 
justices.    See  Gray  v.  Cookson,  16  East,  13. 

Co-partnership.  In  an  action  i^ainst  three  defendants  as 
partners,  the  office  copy  of  an  answer  to  a  bill  in  Chancery, 
filed  by  one  against  the  others,  is  admissible  evidence,  with- 
out producing  the  original,  in  order  to  establish  the  partner- 
ship, and  to  prove  the  identity  of  the  defendant,  the  clerk  of 
their  solicitor  is  a  competent  witness  to  that  fact,  though  be 
know  nothing  of  the  defendants  but  from  bis  intercourse  wiib 
them  professionally  in  the  conduct  of  the  suit  in  Chancery. 
Studdy  V.  Sanders,  Q^D.SfR.  347. 

Copies.  See  Observations  as  to  records  prefixed  to  this 
table.  Also,  as  to  office  copies  of  what  proceedings  in 
bankruptcy,  5  G.  IV.  c.  98.  s:  93. 

Copyhold.  Title  to  a  copyhold,  proved  by  the  rolls  of  tbe 
manor,  which  shew  a  surrender  to  him,  or  to  those  under 
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whom  be  claims,  and  in  general  his  own  admittance*    Peak,  Hetdtof  praoib' 
Ev.  455.  460. 

See  also  as  to  what  Right  of  Common^  the  parchment 
wriiings  preserved  among  the  muniments  of  a  manor  were 
held  to  be  evidence  of.    Chapman  v.  Cowlan,  IS  Eastf  10. 

Corporation  Books.  See  Books,  Corporation 
Books. 

Corporators.  Where  they  may  or  not  be  witnesses.  If 
interested  they  cannot  Bex  v.  Mary  Magd.  Bermondsey, 
3  Eagif  5,  but  as  mere  corporators  for  a  public  charity  they 
may.  Weller  v.  Governors  of  Found.  Hosp.  Peak.  Ca.  153. 

Covenant.    See  Deed,  post. 

Coverture.  On  a  plea  of  coverture,  the  marriage,  identity, 
and  that  her  husband  was  living  after  the  time  tne  debt  was 
contracted,  must  be  proved.    Siee  Parish  Register. 

The  plea  of  non  est  factum^  is  sufficient  to  avoid  a  deed 
given  by  a  woman  under  coverture.    Bull*  N*  P.  17^« 

Court.     Proceedings  in  a  Court   of  Record.     In  general 

proved  by  a  person  producing  a  copy,  and  swearing  that  it  is  ^ 

true,  and  that  he  has  examined  and  compared  the  same  with 
the  original.    See  FoREiGif  Court,  post. 

Not  of  recml.    The  proceedings  proved  by  the  proper 

o0icer  producing  the  books  of  such  court,  containing  the 
original  minutes  as  well  those  previous  to  the  judgment,  as 
the  judgment  itself. 

Court  Baron.  The  rolls  of  the  Court  Baron.  SeeCouBT^ 
Proceedings  in  a  Court  of  record. 

—  County.    See  Court  not  of  Record,  ubi  supra. 

Criminal  Conversation.  In  this  action  must  be  proved, 
the  marriage,  according  to  the  rites  of  the  religion  professed 
by  the  parties,  identity  of  himself  and  wife ;  that  they  lived 
happily  together ;  and  the  fiict  of  the  adultery.*  See  Mar- 
riage, in  this  table. 

Custom.  Proved  by  evidence  of  the  declarations  of  deceased 
persons,  who,  from  their  situations^  were  likely  to  know  the 
facts :  also  proof  of  the  general  reputation  of  the  place  most 
interested  to  preserve  in  memory  the  circumstances  attending 
iL  And  in  this  case,  any  thing  which  shews  such  reputation 
is,  on  a  question  of  this  sort,  received  in  evidence,  though 
oftentimes  wholly  inadmissible  in  other  cases.  Peak.  Ev.  11. 
See  also  More  wood  v.  Wood,  14  Eos/,  397. 

Twenty  years  usage  uncontradicted,  is  cogent  evidence  for 
the  jury  to  presume  a  custom  immemorial,  that  the  steward  of 


*  It  b  a  sinfpilar  omiuion  in  a  very  as  being  requisite    to  support  it,  na 

able  treatise  on  evidence,  tliat  in  a  sec-  mention  sboiild  be  made  of  the  necesn 

tion  appropriated  to  tliis  action,   and  sity  for  proof  of  the  ac^t^ttero^s  act. 
aijiiongst  the  other  proofs  enumerated 
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Hfladiof  prooO.  a  JBBBor MMBinled  thejaiy  to  Btnt  on  tke  oouitJeet  at  the 

election  of  a  mayor  of  a  borough.    The  Kkig  t^^JoUiffe, 

Custom  ART  ot  a  Ma  nob.  As  between  the  fenants,  proved 
by  the  rolls  of  the  manor,  of  even  fay  an  entry  on  an  ancient 
roll  of  a  findii^  by  the  hpmage  what  the  customs  were.  Roe, 
d.  Beebee  v.  Parker,  5  T.  R.  26.  See  also  as  to  Rbpota- 
TioN,  Morewood  r.  Wood,  14JBai^«  d£7. 

Death.  The  fact  of  a  teaaat  for  life  not  having  been  seen  or 
beard  of  for  fourteen  years  by  a  person  fesiding  near  the  estate, 
although  not  a  member  of  his  fiMBily,  is  pnm&faeie  evidence 
of  the  death  of  the  tenant  for  life.  Doe,  d.  Lloyd  v,  Deakio, 
4B.SfJ.  433.    See  head  Parish  Register,  in  this  uble. 

Decrbb.  See  head  Chancery.  Proceedings  in  Chancery 
or  Equity^  in  this  tables  amie. 

Debs.  ^  The  declaration  in  oofeRant  on  an  indenture  of  sp- 
prenticaship  averred,  liuit  the  deed  was  in  the  possession  of 
the  defendant,  who  pleaded  non  est  factum.  At  the  trial  the 
deed  was  proved  to  be  m  the  hands  of  the  defendant,  who 
had  received  notice- to  produce  it,  the  notice  stating  the  name 
of  the  subscribing  witnesses.  On  non-production  of  the 
deed,  the  plaintiff  gave  parol  evidence  of  its  contents,  with- 
out calling  the  sMbscribiag  witness,  who  was  in  court: 
Held,  that  the  parol  «vidence  was  wM  recdved.  Cooke  v. 
TansweU,  8  roimt.  450. 

.    Proved  by  the  production  of  the  origmal,  if  it  be  in 
the  party's  possession,  and  by  the  further   evidence  men- 
tioned below.    If  in  the  hands  of  the  adverse  partjr,  a  notice 
to  produce  it  must  be  proved ;  if  in  those  of  a  third  penon, 
he  must  be  served  with  a  subpflBna,  duces  tecum*    If  not  pro- 
duced by  either,  parol  evidence  may  be  given  of  its  contents, 
and  it  must  be  niewn  that  it  was  a  genuine  instroment   If 
produced,  the  testimony  of  the  subscribmg  witness^  if  liviif 
and  in  a  situation  to  be  examined,  to  prove  die  esecutioD,  is 
indispensable.     Call  v.  Dunning,  4  East,  53 :   and  thb  nile 
is  adhered  to,  eiven  where,  oa  other  accounts,  parol  evidence 
of  tbe  contents  of  the  deed  shall  be  ruled  to  be  admissible. 
Keeling  v.  Ball,  Feake's  Evid.  Jmeml.  37  G.  UI.     And  it 
has  been  held,  that  where  a  bond,  having  been  executed  bj 
A.  and  attested  by  one  witness,  was  carried  into  an  adjoining 
rootti,  and  shewn  to  B.  who  was  desired  to '  attest  it  also, 
which  he  accordingly  did  in  the  presence  of  A.  it  was  held 
that  B.  was  a  jeood  witness  to  prove  the  •execution.    Parke  v. 
Mears^  2  B.  ^  P.217.    In  debt  on  bond,  if  one  of  the  st- 
testing  whnesses  be  dead,  and  the  other  beyond  the  proceis 
of  the  court,  it  is  sufficient  to  prove  the  hand-writing  of  the 
witness  that  is  dead.    Adam  v.  Kerr,  iB.^P.dSO.    Avi 
even  a  stroqger  case  has  been  decided :  if  an  attesting  m'H»ss 
appears,  upon  search  made  at  the  Admiralty,  to  be  servinf 
in  the  navy,  his  absence  b  sufficiently  accounted  for,  and 
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reodeiiB  8^c6ndary  evidence  idmiMible.  Parker  «•  Hoskins,  Hcedftof  praofi. 
S  Taunt.  ££3^  Where  an  instruineat  is  produced  at  the  trial 
by  ont  of  the  parties^  id  consequence  of  notice  from  the 
other^  which>  ivh6o  producedi  appeared  to  have  been  ex- 
ecuted by  the  party  producing  it  and  third  persons^  and  to  be 
attested  by  a  subscribing  witness^  the  production  of  it  in  that 
ikiailner  does  ilot  dispense  with  the  necessity  of  proving  the 
instniment  by  means  of  the  subscnbing  witness,  thoi^h  un* 
known  before  to  the  par^  calling  for  it.  Gordon  v,  S^retan, 
8  Easi,  548.  The  deed  is  «iot  vacated  by  the  want  of  sub- 
scribing witnesses.  Com.  Dig.  Fait ;  and  in  this  and  in  some 
other  cases,  as  whetie  the  substiibing  witness  denies  baving 
seen  the  instnimetit  e^etuted,  pr6of  of  the  hand-writing  of 
the  party  will  be  sufficient.  Other  evidence  of  execution  is 
admissible.  Talbot  tK  Hodson,  7  Taunt.  251.  See  Grellier 
V.  Neale,  Peahens  tf.  P.  C.  U6 ;  and  Cunlitfe  v.  Sefton, 
2£as/,  183. 

Dcdiveiry  «f  Hie  dt^^  vibere  not  tieeesbary  *to  be  pit>ved. 
See  Peake*8  Evid.  101,  2. 

In  case  of  the  impossibility  of  procuring  the  testimony  of 

,  a  subscribing  witness  (except  he  be  dead),  and  in  certain 

cases  of  bis  incompetency,  proof  of  the  liand-writing  of  the 

{>arty  is  usual,  and  in  some  cases  necessary.  Wallis  v.  De- 
ancy,  7  T.  R.  £66,  n.  (c).  And  if  an  attesting  witness  has 
set  out  to  leave  the  kbgAym,  bis  abseftce  iviBcieBtly  ac- 
counted for,  although  at  the  time  of  trial  his  vessel  shall 
have  been  in  port,  under  stress  of  weather.  Ward  v.  Wells, 
1  Taunt.  46 1 .  See  also  Crosby  v.  Percy,  ib.  S64.  But  if 
above  thirty  years  old,  the  deed  is  presumed  valid,  and  may, 
in  most  cases,  be  read  without  further  proof^  but  this  pre- 
sumption may  be  rebutted,  as  by  a  possession  contrary  to 
such  deed  being  sbeilrn. 

• 

IDemand  of  Copy  of  Warrant.    See  title  Constable^ 
ante. 

BsKysiTH^Ns.    See  satte 'ikte,  mlv. 

Depositions  in  bankruptcy.     By  stat.  5  G.  IV, 


c.  98.  s.  88,  if  the  bankrupt  shall  not,  if  within  the  United 
Kingdom,  at  the  issuing  of  the  commission,  within  two  ca« 
lenrlar  months  after  the  adjudication,  or  if  out  of  the  United 
Kingdom,  within  two  months  after  his  return,  have  given 
notice  of  his  ilitentidn  to  diliputie  the  commission,  and  have 
proceeded  therein  with  due  diiigeiioe,  'the  depositions  taken 
before  the  comurissiotiers,  of  tl^  petitioning  creditors ,  debt, 
and  of  the  trading  and  ^ct  df  bankruptcy,  shall  be  conclusive 
evidence  in  all  actions  «t  ktw  or  anits  in  equity  brought  by 
the  tosigntees. 

Bquitt.    Proceedings  in  Equity.      See  head  Chancery. 
Proceedings  in  Chancery  or  Uqnity ,  in  this  table. 

Examination  by  a  Magistrate.    Proved  by  producing 
the  samey  and  proving  the  band*wiiting  of  the  magistrute. 
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Heads  of  pnM^s.  ExBCUTOB.    To  prove  defendant  such.     Where  the  defen- 

dants having  had  notice  to  produce  the  probate  of  the  will  of 
their  testator,  refused  to  produce  the  same ;  held,  that  an  in- 
strument produced  by  the  officer  of  the  ecclesiastical  court, 
purporting  to  be  the  will  of  the  defendant's  testator,  and  in- 
dorsed by  the  officer  as  being  the  instrument  whereof  probate 
bad  been  granted  to  the  defendant,  and  that  they  had  swoni 
to  the  vahie  of  the  effects,  was  admissible  to  prove  eieoitor- 
ship.  Gorton  and  Another,  Executors  v.  Dyson  and  Another, 
Executors,  IB.^B.  219.    . 

Exemplifications  of  English  Coukts.  These  profc 
themselves.    See  Fobeign  Covets,  in  this  table, /lotf. 

Faculties.  Office  of  Faculties.  Entry  in  the  book  of  ibis 
office;  proved  by  prodqcing  this  book.  Selby  v.  Harrisi 
1  Ld.  Raym.  745. 

Fine.  The  fine  having  parsed,  is  proved  by  producing  the 
chirograph. 

FoBEiGN'  CpUBT.  Sentence  or  judgment  of  a  foreign  coart; 
proved,  in  general,  by  producing  a  copy  uuder  the  seal  of  the 
court ;  but  evidence  should  be  adduced  to  shew  the  authen- 
ticity of  that  seal. 

Gazette.  Matters  appearing  in  the  gazette,  proved  by  pro- 
ducing the  same. 

Gbant.  Former  grant  by  the  crown,  presumed  by  long  and 
uninterrupted  enjoyment.  The  King  t».  The  Bishop  of 
Chester,  1  T.  R.  396.  399.  340.  n.  Mayor  of  Kingstou- 
upon-Hull  V.  Homer,  1  Cowp.  102. 

Hand-wbitino.  Proved  by  the  best  evidence  the  nature  of 
the  case  will  admit  of.  llierefore  the  belief  of  those  who 
liave  been  accustomed  to  see  him  write,  or  of  those  who 
have  received  letters  from  the  parQr  in  a  course  of  correspond- 
ence. Gould  V.  Jones,  1 JB/.  iiq».  384.  Dr.  HenseyV  case, 
1  Burr.  642.  Comparison  of  hands,  unsupported  by  other 
circumstances,  is  universally  rejected  in  evidence  of  band- 
writing  ;  but  the  hand-writing  of  persons  long  since  dead,  may 
be  proved  by  comparison  of  hands.  Hoe,  d,  Brune  9.  Ksv« 
lins,  7  East,  279.  ^82. 

Ubabsay  Evidbncb.  In  general  not  evidence,  but  where, 
^  .  as  in  relation  to  custom  or  right  of  way,  and  where  it  appein 
to  be  the  best  evidence  the  fact  to  be  proved  is  susceptible  of, 
hearsay  evidence  is  allowed ;  and  also  where  it  is  produced  to 
shew  that  a  witness  was  constant  to  himself,  and  whereby  be 
was  corroborated.  Luttrell  r.  Reyncll,  1  Mod.  284.  See 
also  The  King  v.  The  Inltabitants  of  Erith,  8  T.  R.  6l5. 

HiSTOBT.  Matters  of  general  history  proved  by  a  printed 
general  history.  1  Veni.  149.  A-oid  Brounker  v.  Sir  R.  At- 
kyns,  Skin.  14.  But  the  principle  of  these  decisions  is  to  be 
received  wiili  very  great  limitations  on  accoufit  of  the  faJh- 
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bility  of  historians,  tbe  imperfection  of  their  materials,  and  Heads  of  proob. 
the  wilfubiess  with  which  materials,  even  the  most  authentic^ 
have  been  perverted  •  Should  the  question  be  again  agitated, 
the  decision  would  probably  be  less  decisive  as  to  thus  al- 
•  lowing  the  occurrence  of  a  particular  fact  to  be  so  proved. 
At  least  the  histories  of  contemporaneous  writers  would  be 
-  admitted  as  evidence,  to  confirm  or  falsify  the  fact  assumed. 
See  the  judicious  observations  of  Mr.  Peake,  Peahens  Ev.  82. 

House  of  Lobds.  Journals  of  the  House  of  Lords ;  entries 
therein,  proved  in  like  manner  with  those  of  the  House  of 
Commons.    See  Commons,  ante. 

In  dictment.  Where,  as  in  an  action  for  a  malicious  pro- 
secution, it  may  be  necessary  to  prove  an  indictment,  the 
same  may  be  produced,  or  a  true  copy  thereof,  though  there 
were  no  order  of  the  court,  or  fiat  of  the  attorney-general, 
allowing  such  production  or  copy.  Leggatt  v.  Tollervey, 
14  Easi,  302. 

Infancy.  Proved  by  a  person  shewing  copy  of  the  registry  of 
the  birth  of  the  infant,  and  swearing  to  the  truth  of  the  same, 
and  also  that  he  has  examined  and  compared  it  with  the  ori- 
ginal ;  his  identity  must  be  also  proved. 

Infidel.    Maybe  a  witness.     Omicbund  t?.  Barker,  1  fVib^ 

84. 

iNQnisiTiON  in  the  nature  of  survey;  proved  by  production. 
See  Subvbt,  post. 

Ineolment  of  Deeds.  Proved  by  producing  the  indorse- 
ment on  the  deed  by  the  proper  officer^  See  Kinnersley  r. 
Orpe,  Dong.  56. 

Insanity.  As  to  what  shall  constitute  insanity,  an  epitome  of 
the  description  of  the  present  table  may  embrace  but  a  general 
principle,  and  that  principle  seems  to  have  been  laid  down  by 
the  late  Lord  Thurlow.  In  the  Attorney-General  v.  Pamther, 
3  Bro.  C.  C.  440,  his  Lordship  is  reported  to  have  said, 
**  That  the  evidence  ought  to  go  to  the  state  and  habit  of  the 
person,  and  not  to  the  acddental  interview  of  any  individual^ 
or  to  the  degree  of  self*possession  in  any  particular  act.*' 

Insolvent  Debtor,  proof  of  discharge.  A  paper  pur* 
porting  to  be  a  copy  of  the  original  discharge,  and  signed  by 
the  clerk  of  the  proper  officer  of  that  court,  with  the  im- 
pression of  the  seal  affixed  to  it,  is  admissible  in  evidence  to 
prove  such  discharge,  without  the  production  of  the  certifi- 
cate thereof,  or  proof  of  its  being  an  examined  or  attested 
copy.    Carpenter  v.  White,  S  J.  B.  Moore,  251. 

Interest.  Interest  of  Witnesses.  This  is  very  much  a  ques- 
tion of  nisi  priusj  depending  on  particular  facts  ;  but  it  may 
be  observed  generally,  that  m  civil  actions,  parties  having  a 
present  interest  in  the  decision  of  the  cause,  cannot  be  ad- 
mitted as  evidence  without  consent ;  having  a  future  x>r  con- 

.    tingent  interest,  does  not  incapacitate  a  witness ;  but  wrhere  no 
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of  piMfi.  odbercndcoce  can  iBatooably  be  mwLtoJ,  Bpafef,  Aoa^ 

ioterettedy  will  be  idBiittcd  as  a  witaen;  as  iB  aD  actka  oo 
the  stotale  of  hoe  aBd  cry.  Bull.  N.  P.  £89;  or  far  *e  cod- 
irenieoce  of  trade,  as  a  porter,  to  pfose  delherj  of  goods; 
or  a  banker's  derk,  to  prose  tbe  receipt  of  BMNiey.    16. 

JouBNALS  OP  Pabuameht.    See  Com jcoBSy  aaCr. 

Judgment.  Proved  bj  a  persoa  prodociiig  a  copy  on  tUmp 
(onstamped  if  it  be  a  jo<%nient  of  the  Hooie  of  Lank)  and 
swearing  that  such  copy  is  tme,  and  that  he  naminrd  and 
compared  it  with  the  t>r^iiial  record  ;  but  the  jadgncBt  book 
is  oo  evideoce  of  the  jiu^oieot  entered  theieiB,  thoafh  die 
record  has  not  been  made  up,  and  tboc^  the  person  ia- 
terested  in  proving  tbe  iudgment  be  no  par^  to  die  actioa. 
Ajrey  v.  Davenport,  2  New  R.  474.  An  attested  copy  of 
the  memorial  of  an  as8^;nmeut  of  a  jodgment,  is  evidence  of 
the  fact  of  the  assignment.  Hobbouse  r.  Hamilton^  1  ScL  ii 
Lef.  207. 

Letteb  of  Attorvet  ezecatedin  fordgit  parts.  The  no- 
tarial certificate  and  seal  verified  by  the  British  consnl,  whose 
hand-writing  is  also  verified  by  affidavit  to  the  cBecmtion  of 
a  power  of  attorney  executed  in  America  to  a  person  m 
London,  to  receive  money  here  for  the  party  abrcnd,  is  not 
evidence  in  a  court  of  law  of  the  dne  ezecutioo  of  the  ia- 
stmmenCy  without  the  affidavit  of  the  snbaoribing  witness. 
Ex  parte  Church  and  Others,  iD.lfR.  3M. 

Lettebs  of  Administration.  See  Pbobate  of  Will, 
posi. 

Letters  Patent.    Proved  by  production.    Gilb.  Evid.  H. 

License  to  Trade.    See  Books,  in  this  table^  ante. 

Lunacy.    See  Insanity. 
Mahomedan.    See  Infidel* 

Marriage.    See  Coverture;  see  Parish  Register. 

Newspaper.  An  affidavit  made  and  s^ned  by  the  printer 
and  publisher  and  proprietor  of  a  newspaper,  as  required  b; 
statute  58  G.  IlL  c.  78 ;  which  affidavit  contained  the  names 
of  the  parties,  the  place  where  the  paper  was  printed,  and  tbe 
title  of  it;  together  with  tbe  production  of  a  newspsper, 
tallyiog  in  every  respect  with  tbe  description  of  it  in  the  sffi- 
davit,  is  not  only  evidence,  by  that  act,  of  the  publicatioD  of 
such  paper  by  the  parties  named,  but  is  also  evidence  of  its 
piihUntion  in  the  county  where  the  printing  of  it  is  described 
Id  be,  and  this  upon  the  trial  of  an  jofomiation  for  a  libel 
oontaiaed  m  such  Bewspsper.  The  Kii^  v.  Hast,  iOEatif 
90.  Bex  r.  White,  3  Canqib.  N.  P.  R.  99,  1050.  And  to 
render  the  certified  copy  of  the  affidavit  made  by  the  pro- 
4mtor  of  a  newspaper  eiideaoe  under  38  G.  lU*  c*  78|  i^ 
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must  either  appear  npoii  the  jurat  thi^  the  peraoa  before  Heads  of  proofs, 
whom  it  was  made«  has  authority  to  take  it,  or  this  fact  must 
be  proved  aliunde.    Rex  v.  White,  3  Campb.  N,  P.  C.  99* 

Notice  of  Actio n,  or  any  notice  necessary  to  be  proved. 
Proved  by  a  person  who  kept  the  same^  producing  a  copy 
signed  by  the  same  person  who  signed  that  delivered  lo  the 

f>artyy  and  swearing  to  the  hand-writing,  and  to  the  due  de- 
ivery  of  such  copy.    See  Bill  of  ExcuangKi  in  this  table, 
ante. 

Ni7L  TiEL  Record.  Where  the  record  itself  is  put  in  issue 
by  a  plea  of  nut  tiel  record,  in  another  court  equal  or  inferior 
to  that  which  gave  the  judgment,  an  exemplification  under  the 
great  seal  is  the  only  evidence.  Peake*8  Evid.  who  cites 
Tidd^a  Prac  690,  Sd  edit. 

Pardon.  Proved  by  producing  the  same  under  the  great  seal. 
Gully's  Case,  Leach  Cro.  Ca.  115. 

Parish  Register.  A  particular  entry  therein  may  be  proved 
by  producing  the  original ;  a  person  competent  should  also 
prove  its  authenticity,  or,  as  is  most  usual,  a  person  may 
produce  a  copy  of  the  entry  on  stamp,  swear  that  it  is  a  true 
copy,  and  that  he  has  examined  and  compared  the  same  with 
the  original. 

And  see  hea4  Books,  in  this  table. 

Payment  of  Monet  into  Court.  Proved  by  the  pro- 
duction of  the  rule  for  paying  it  in.  See  Israel  v.  Benjamin^ 
3  Campb.  N.  P.  R.  40,  41. 

Pedigree.  Proved  by  hearsay  evidence,  that  is  evidence  of 
the  declaration  of  deceased  persons,  who  from  their  siUlation, 
were  likely  to  know  the  facts,  and  also  the  general  reputa- 
tion of  the  family  most  interested  to  preserve  in  memory  the 
circumstances  attending  it.  But  in  the  proof  of  a  pedigree, 
the  dying  declaration  of  A.  as  to  the  relationship  of  the  lessor 
of  the  plaintiff  to  the  person  last  seised,  are  not  receivable 
in  evidence.    Dae,  d.  Sutton  v.  Ridgway,  AiB.Sf  A.  53. 

Pope's  License  or  Bull.    See  Bull,  in  this  table,  aii^e. 

Possession.  A  grant  of  wreck  from  H.  II.  to  the  abbey  of 
C.  by  all  their  lands  upon  the  sea,  confirmed  by  inspeximus  by 
£r.  VII Land  a  subsequent  grant  by  him  of  the  bland  of  B. 
and  its  shores,  belonging  to  the  late  abbey  of  C.  supported  by 
evidence  that  between  forty  and  fifty  years  ago,  the  proprietor 
of  the  island  of  B.  raised  an  embankment  across  a  smaJl  bay, 
and  had  ever  since  asserted  an  exclusive  right  to  the  soil,  with- 
out opposition :  Held,  that  although  the  usage  of  forty  years 
duration  could  not  of  itself  establish  such  a  right,  or  destroy 
the  rights  of  the  public,  yet  that  it  was  evidence  from  which 
prior  usage  to  the  same  enect  might  be  presumed,  and  which, 
coupled  with  the  general  words  contained  in  those  grants, 
served  to  establish  such  exclusive  right.  Chad  v.  Tilsed^ 
5  /.  B.  Moore,  129« 
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Heads  of  prooff.  P08TEA.    See  head  Jvdombnt,  in  this  table,  ante. 

Prescription.  As  to  ^hat  shall  be  deemed  evidence  of  a 
private  prescription^  see  Morewood  v.  Wood^  14  East, 
327,  D. 

Prison.    See  head  Books.    Book  of  a  public  prison. 

Probate  of  a  Will;  or  letters  of  administration,  proved 
by  producing  it«  being  an  exempli^cation  under  the  seal  of 
the'  ecclesiastical  court,  unless  the  seal  be  denied ;   then  it 
must  be  authenticated.     Kempton,  d.  Boyfield  r.  Cross,  Co. 
,  temp,  tiardw*  108. 

And  see  head  Administration.    Letters  of  administra- 
tion, in  this  table. 

Proclamation.  Proved  by  producing  a  copy  priuted  by  the 
lung's  printer. 

Protest.  Foreign  protest  proved  by  production*  Tliis  is  a 
relaxation  in  favour  of  mercantile  convenience. 

Record.  See  observations  prefixed  to  this  table.  Also  head 
Judgment,  therein. 

Recovery.    See  stat.  14  G.  IL  c.  20. 

Register  op  Marriage.  See  head  Marriage,  in  this 
table. 

Registry  op  a  Deed.  Proved  by  an  attested  copy  of 
the  memorial  of  the  registry ;  but  it  is  not  evidence  of  the 
contents  of  the  deed ;  the  memorial  itself  must  be  produced. 
Hobhouse  v.  Hamilton,  1  ScA.  4r  Lef.  907. 

Rolls  of  Court  Baron.  See  head  Court.  Proceedhigs 
in  a  Court  of  Record,  in  this  table. 

Rule  of  Court.  Proved  by  producing  the  same  under  the 
hand  of  the  clerk  of  the  rules.  Selby  v.  Harris,  1  LL 
Raym.  745. 

Seals.  Seals  of  superior  courts.  Prove  themselves  on  pro- 
duction. 

— -•  of  foreign  states.  Prove  themselves  on  produc- 
tion. 

■  of  foreign   courts,   when   produced,   should,  on 

production,  be  authenticated. 

Sheriff.  To  connect  sheriff  ivith  officer.  In  an  action  of 
debt  against  a  sheriff,  to  recover  penalties  for  the  eztorttoa 
of  his  officer,  in  taking  a  larger  fee  than  was  allowed  on  the 
discbarge  of  a  person  out  of  custody  on  giving  bail :  Held, 
that  the  indorsement  of  the  name  of  the  officer  on  the  writ, 
was  sufficient  to  connect  him  with  the  sheriff,  without  shew- 
ing that  such  indorsement  was  made  with  his  authority. 
Bo>fden  V.  Waithman,  5  J.  B.  Moore,  183.  And  see  Fer- 
mor  V.  Phillips,  Id,  184,  n. 

An  examined  copy  of  a  writ  returned  and  filed,  and  of  the 
indorsement  thereon,  on  which  the  writ  is  indorsed,  apparently 
by  the  sheriff 's  authority,  and  tiie  name  of  the  bailiff  em- 
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ployed  to  make  the  levy,  is  no  evidence  to  prove  who  was  Heads  of  prooft. 
tho  bailiff  so  employed   by  the  sheriff,  evidence  not  being 
added,  that  the  indorsement  of  the  bailiff's  name  on  the  writ 
itself,  was  made  by  the  sheriff's  audiority*    Hill  v,  Middlesex 
Sheriff,  7  Taunt.  8. 

Survey.  Surveys  taken  on  public  occasions,  proved  by  pro- 
duction.    See  head  Inquisition. 

Transfer  of  a  Ship.  It  may  be  useful  to  remark,  that  (hd 
register  of  the  transfer  of  a  ship  is  no  evidence  of  the  transfer* 
Fraser  v,  Hopkins,  2  Taunt.  6.  The  bill  of  sale  should  be 
proved,  and  some  testimony  be  adduced  of  acts  of  owner- 
ship, in  order  to  charge  a  defendant. 

Trespass.  In  trespass,  a  person  who  commits  the  trespass, 
but  is  not  sued,  is  a  competent  witness  for  the  plaintiff  against 
his  co-trespasser,  without  being  released  by  the  plaintiff* 
Morris  v.  Daubigny,  5  J.  B.  Moore,  319. 

Way,  Right  op  Way.  Proved  by  reputation;  or  in  case 
it  be  a  public  right  of  way,  a  verdict  between  other  partiesi 
Seed  V.  Jackson,  1  East^  355.  Or  usage  as  long  as  any  one 
can  remember,  2  jitk,  137.  Twenty  years  is  the  general  limit- 
ation of  time  of  enjoyment  of  right  of  way.  Peake*s  Evid. 
317. 

Will  of  Freehold.  The  original  will  must  be  produced^ 
and  if  it  have  been  proved,  a  person  from  the  proper  office 
of  the  jurisdiction  wherein  the  same  was  proved,  must  attend 
with  such  original.  Evidence  must  be  adduced  to  shew  it 
to  have  been  executed  by  the  testator,  or  by  some  person  for 
him  ;  to  have  been  attested  by  three  credible  witnesses ;  either 
at  the  same  or  at  different  times ;  that  the  witnesses  sub- 
scribed their  names  in  the  presence  of  the  testator,  and  that 
they  all  saw  the  saqse  instrument  executed. 

To  the  foregoing  proofs  the  party  producing  it  wiH  be  most 
strictly  held ;  and  it  will  be  observable,  that  one  at  least  of 
the  subscribiog  witnesses,  if  the  will  were  executed  by  the 
testator  in  the  presence  of  the  witness ;  and  the  other  sub- 
scribing^, witnesses  should,  if  living,  be  called;  but  if  the 
will  were  attested  by  the  witnesses  at  different  times,  such 
a  mode  of  attestation  will  call  for  the  separate  proof  of 
such  subscribing  witnesses,  if  living. 

And  recognizing  former  decisions,  it  has  been  decided, 
that  the  wife  of  an  acting  executor  taking  no  beneficial 
interest  under  the  will,  is  a  competent  attesting  witness  to 
prove  the  execution  of  it,  within  the  description  of  a  credible 
witness,  in  the  statute  of  frauds,  29  C  II.  c.  3.  5. 4.  Betti- 
son  V.  Bromley,  bart.  12£as^,  250.  See  also  Phipps  v. 
Pitcher,  2  Marth.  20. 

In  case  of  the  death  of  all  the  subscribing  witnesses,  evi« 
dence  of  their  hand-writing,  and  of  that  of  the  testator, 
must  be  adduced,  2  Stra.  1 109- 

Quare.  What  is  the  period  after  which  a  will  of  lands  ap« 
pearing  to  be  properly  executed,  may  be  read  in  evidence, 
without  proof?  See  head  Deed,  adjinem,  in  this  table,  ante. 
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Will  of  Personalty.  Proved  by  productioo  of  ibc  pro- 
bate, and  that  is  evidence  of  the  right  of  the  party. 

Writ.  Where  a  writ  is  the  gist  of  the  action,  it  must  be  re- 
turned and  filed,  and  then,  being  a  record,  a  copy  of  it  is 
produced,  as  of  any  other  record.     See  title  Record. 

Where  it  is  only  inducement  to  the  action,  its  having  is- 
sued is  proved  by  the  production  of  the  writ  itself. 

EXACTION.    See  title  Extortion,  ante. 

EXCEPTIONS.  See  titles  Bill  op  Exceptions,  ante.  De- 
murrer TO  Evidence,  ante. 

EXCISE.    See  title  Customs  and  Excise,  ante. 

EXCOMMUNICATION.  May  be  pleaded  in  abatement,  and 
the  judgment  in  that  case  is,  that  the  plaint  remain  without  day, 
until,  &c. 

EXECUTION.  See  title  Amendment.  In  a  practical  sense, 
the  general  term-  *'  execution''  means  the  ultimate  process  pre- 
scribed by  law  for  obtaining  the  fruits  or  object  of  a  legal  judg- 
ment. 

This  explanation  is  somewhat  different  from  that  more  generally 
received ;  but  it  may  be  more  strictly  correct  to  call,  it  the  final 
process  by  which  execution  may  be  obtained,  rather  than  fructuSf 
Jinis,  et  effectus  legis,  Co.  Lit.  289*  Execution  b  a  general  term, 
including  the  names  or  titles  of  many  writs  or  processes  under 
which  legal  judgments  are  enforced  or  carried  into  effect,  either 
against  the  person  or  the  possessions  of  tiie  party  against  whom 
the  judgment  is  recovered.  If  against  the  person,  the  capias  ad 
satisfaciendum ;  and  also  an  attachment  for  non-payment  of  mo- 
ney ;  The  King  v.  Davis,  one,  &c.  i  B»Sf  P-  336,  and  the  cases 
•  there  cited;  if  against  the  lands,  goods,  and  chattels, .the  f/fg//; 
if  to  obtain  the  possession  of  messuages,  lands,  or  tenements, 
the  habere  facias  seisinam  6^  possessionem ;  and  if  against  the  goods 
and  chattels,  the  fieri  facias  S{  levari  facia f  wre  the  proper  writs 
of  execution.  See  therefore  the  titles  by  which  these  several  writs 
are  distinguished. 

71ie  law  of  execution  is  as  extensive  as  it  is  important,  yet  in 
this  place  an  abstract  of  those  decisions  applicable  to  the  practice 
relating  to  execution  generally,  will  only  be  subjoined :  but  those 
points  which  relate  to  a  particular  writ  of  execution,  will  probably 
be  found  by  referring  to  such  writ  by  its  title. 

And  see  title  Ejectment,  ante. 

The  general  title  "  Execution"  may  be  further  treated  under  the 

following  sections,  viz. : 

I.  Of  the  period  of  the  action  at  which  execution  may  issue. 
II.  Of  the  writ  of  execution  generally.     Practical  points  affecting 
the  writ.    The  return  of  execution.    Special  or  general  execii- 
tion  under  insolvent '  act.     Action  by  and  against  the  sheriff 
generally. 

III.  By  and  against  whom  execution  may  be  issued. 

IV.  Of  the  relation  of  time  back  to  execution^ 
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V.  Of  the  parties'  reined;  in  case  of  irregular  execution.    Re« 

stitution. 
VI.  Of  the  duty  of  the  sheriff  or  other  officer,  in  relation  to  exe* 
cutjon ;  and  how  far  the  court  will  protect  him* 
VII.  Of  obstructing  execution. 

I.  Of  the  Period  of  the  Action  at  which  Execution 

MAY    ISSUE. 

Where  judgment  is  givei^  against  one  who  is  in  view  of  the  court  Where  exf^cntion 
or  in  VVestniinster-hall,  it  may  be  executed  immediately,  and  the  !1??1  L™?„^^^1*^!X 
party  taken  or  sent  for  mto  court  and  committed.  Anon.  3  oaik,  loO.  given. 

Where  a  plaintiff^  after  being  told  it  was  not  usual  to  obtain  the  where  iMued 
postea,  or  to  tax  costs  till  the  evening  of  the  fourth  day  of  term,  «»<ler  false  pre- 
obtained  the  postea  before  four  o'clock  on  that  day  under  a  pro-  ^''^^«'>  ^*^^  ***^®' 
mise  not  to  tax  costs^  and  on  pretence  of  wishing  to  effect  the 
stamping,  but  instead  of  doing  that,  signed  judgment  and  issued 
execution,  the  court  set  aside  the  judgment  and  executioUi  allowing 
the  defendant  all  his  costs  occasioned  by  such  proceeding.     Blan- 
chenay  r.  Van  Den  Bergh,  iB.  b;  JB.  298. 

'^rhe  court  notified  that  for  the  future  the  postea  shall  not  be 
delivered  till  the  morning  of  the  fifth  day  of  term.     Id,  ib. 

Where  the  defeazance  on  a  warrant  of  attorney  stated  that  it  was  Where  previoas 
given  to  secure  the  payment  of  a  sum  on  demand,  and  that  in  case  demand  neces- 
default  should  be  made,  judgment  was  to  be  entered  up,  and  exe-  ^^^' 
cution  issued :  held,  that  an  actual  demand  must  be  made  before 
the  issuing  of  execution  thereon,  and  that  a  proposal  to  the  de- 
fendant  to  settle  amicably  does  not  amount  to  such   demand, 
NichoU  r.  Bromley,  5  J.  B.  Moore^  307. 

Where  a  defendant  convicted  of  a  misdemeanor  is  sentenced  to  Where  levied  be- 
be  imprisoned  for  a  certain  term,  and  to  pay  a  fine,  and  to  be  fur-  fore  pending  term 
ther  imprisoned  till  the  fine  be  paid,  a  writ  of  levari  facias  may 
issue  to  levy  the  fine  of  the  defendant's  goods,  chattels,  and  lands, 
even  before  the  expiration  of  the  term  for  which  the  defendant  is 
sentenced  to  be  imprisoned.     Rex  v.  Woolf,  1  Chit.  R,  428. 

Execution  cannot  be  sued  after  the  expiration  of  a  year  and  When  9eire  facia* 
'  a  day  from  the  time  the  original  judgment  was  given,  except  in  necessary  or  not. 
certain  cases  to  be  presently  mentioned ;  or  where  execution  by 
tlie    opposite  party  has  been  prevented  without  other  process  to 
M'arrant  it. .  But  a  question  has  sometimes  arisen,  though  not  pub- 
lickly,  where  the  party  has  deferred  signing  a  judgment  to  which  he 
was  entitled  beyond  the  year  and  a  day,  and  has  issued  execution 
on  such  judgment  without  sci,fa.    The  opposite  party  has  thereby 
beeti  taken  by  surprize,  and  1  am  unaware  that  such  forbearance 
to  sign  judgment,  vihen  first  entitled   to  it,  is  forbidden  by  any 
decision;  tamen  quarehovt  far  the  spirit  or  meaning  of  the  rule     • 
which  requires  sci.fa.  on  an  old  judgment  is  thereby  evaded  i 

Judgment  on  a  warrant  of  attorney  entered  in  Easter  Vacation 
against  a  defendant  who  died  in  Euster  term  is  good ;  but  a  writ 
of  execution  tested  after  the  defendant's  death  cannot  be  sued  out 
upon  the  judgment  till  it  be  revived  against  the  defendant's  repre- 
sentative by  scire  facias,     Heapyr.  Paris,  6  T.  R,36S, 

No  scire  facias  is  necessary  where  the  judgment  is  on  statutes 
merchant  and  staple.     Bac*  Abr.  729;  or  where  execution  haa 
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once  issued  within  the  year  and  continued  down.  Aires  v.  Hardress, 
1  Sir.  100. 

And  it  will  not  be  stayed  until  the  trial  of  an  indictment  of  per- 
jury against  two  of  the  plaintiffs  witnesses  in  the  action.  Warwick 
V.Bruce,  4 M.S^S.  140. 

II.  Op  the  Writ  of  Execution  generally.  Practical 
Points  affecting  the  Writ.  The  Return  of  Exe- 
cution. Special  or  general  Execution  under  In- 
solvent Act.  Action  by  and  against  the  Sheriff 
generally. 

A  plaintiff  may  sue  out  execution  by  an  attorney  other  than  the 
attorney  in  the  cause  without  obtaining  an  order  for  chai^ng  the 
attorney.    Tipping  v.  Johnson^  2B.Ss  P.  357. 

In  a  suit  against  two,  jointly,  the  execution  against  both  must 
be  of  the  same  kind.    Foster  v.  Jackson,  Hob.  59- 

If  the  plaintiff  hath  brought  an  action  on  the  judgment  he  can- 
not take  out  an  execution  on  that  judgment  until  he  hath  discon- 
tinued the  action  of  debt.     Bardus  v.  Satchwelli  Bar,  208. 

It  hath  been  held  that  after  execution  executed^  though  the 
judgment  be  for  a  penalty,  the  court  cannot  refer  to  the  prothono- 
tary  to  inquire  what  is  due  for  principal,  interest,  and  costs,  and 
what  is  levied,  in  order  to  make  restitution  of  the  surplus  without 
consent  of  the  plaintiff;  but  the  defendant  must  apply  for  relief  to 
a  court  of  equity.     Bevan  v.  Jones,  Bar.  £04. 

After  issuing  certain  kinds  of  execution  against  the  property  of 
the  party,  under  which  the  sheriff  has  levied  without  satisfaction 
of  the  judgment,  an  execution  may  issue  against  his  person.  Foster 
V.  Jackson,  Hob.  58,  but  not  until  the^.  fa.  shall  have  been  re- 
turned. Miller  v.  Pamell  and  Elliott,  2Marsh.  78.  And  althoogh 
he  may  have  issued  execution  against  the  person  a  party  is  not  pre- 
vented from  issuing  execution  against  the  property ;  provided  the 
execution  against  the  person  shall  not  have  taken  ^ect.  Foster  r. 
Jackson,  Hob.  59.  Af.  fa.  and  a  ca.  sa.  may  issue  at  the  same 
time  against  the  goods  and  the  person  of  a  defendant.  Primrose  r. 
Gibson,  «  D.  ^  JR.  193. 

All  writs  of  execution  which  are  to  be  executed  by  the  sole  au- 
thority of  the  sheriff  are  good  when  duly  executed  though  never 
returned  by  the  sheriff.  SBac.Abr.  710;  but  if  the  party  ap- 
prehends himself  ii^ured  by  an  erroneous  writ  of  execution  be  may 
apply  to  the  sheriff  to  return  it,  and  if  he  refuses,  an  action 
on  the  case  lies  against  him.     Ward  v.  Hanchet,  Keb.  551. 

If  a  plaintiff  consent  to  the  defendant's  being  discharged  oat  of 
execution  on  his  undertaking  to  pay  at  a  future  day,  he  cannot 
afterwards  sue  out  an  execution  on  that  judgment  in  the  event  of 
the  defendant's  not  fulfilling  his  undertaking.  Tanner  v.  Hague, 
7  r.  R.  420.  Blackburn  v.  Stupart,  2  East,  243. 

The  writ  of  elegit  is  not  executed  by  the  sole  authority  of 
the  sheriff,  but  by  an  inquest  taken  by  himi     2  Bac.  Jbr.  710. 

Where  a  fi.  fa.  is  made  returnable  on  a  day  out  of  term  it  may 
be  amended  by  the  award  of  execution  on  the  roll.  Davey  v. 
Ilollingsworth  and  Another,  r.24  G.  III.  K.  B.  2  Tidd,  1015. 
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An  intervening  term  in  the  case  of  a  return  of  writ  of  execution  Where  no  discon- 
makes  no  discontinuance;  and  the  reason  assigned  \a,  that  it  is  tmuance. 
unnecessary  that  the  defendant  should  have  a  day  in  court ;  for  his 
cause  is  at  an  end,  and  he  must  be  in  prison  whether  the  writ  be 
returned  or  not.  2,Bac.  Ahr,T\0. 

If  a  fieri  facial  issue  to  the  sheriff  of  S.  returnable  on  a  com«  mien  UMitAum 
mon  return  day,  and  he  at  the  day  returns  nulla  bona,  b  fieri  facias  f  xecntion  may 
testatum  may  issue  the  day  following  to  the  sheriff  of  Kent,  and 
execution  by  him  shall  be  good ;  for  though  on  mesne  process  there 
can  be  no  testatum  till  the  quarto  die  post,  yet.  is  otherwise  in  writs  . 
of  execution,  for  on  these  the  party  has  no  day  in  court.  lb. 

The  party  entitled  may  issue  what  execution  he  pleases,  but  re-  Of  election  of 
gularly  he  cannot  take  out  two  different  executions  on  the  same  «»««»tion. 
judgment,  nor  a  second  of  the  same  nature,  unless  upon  failure 
of  satisfaction  on  the  first.     Id,  717* 

But  the  observation  as  to  taking  out  two  different  executions  on 
the  same  judgment  must  be  qualified,  for  if  the  firist  execution  be 
returned  nihil,  a  second  of  the  same  nature  may  be  issued.  Id. 
178.     And  see  £  D.  ^  R.  cited  page  692. 

The  plaintiff  having  sued  out  one  writ  of  execution,  may,  before  where  a  second 
it  is  executed,  abandon  that  writ  and  sue  out  another  of  a  different  execution  ^^J^^ 
sort;  or  he  may  have  several  writs  of  the  same  sort  running  against  fijjt*be  retuiliedf 
the  defendant  or  his  goods  at  the  same  time  in  different  counties. 
But  after  the  execution  of  one  writ  the  plaintiff  cannot  sue  out  or 
proceed  upon  another  of  the  same  or  a  different  sort  until  that 
which  has  been  executed  is  returned ;  and  then  if  a  part  only  be 
levied  upon  a  fieri  facias,  the  plaintiff  may  have  an  alias  fieri 
facias  or  other  execution  for  the  remainder.     Or  if  the  capias  ad 
satisfaciendum  be  rendered  ineffectual  by  the  death  or  escape  of  the 
defendant,  the  plaintiff  may  have  a  new  writ  for  the  whole.     And 
he  may  sue  out  and  execute  several  elegits  for  lands  in  different 
counties.    2  Tidd,  685,  5th  edit. 

A  general  judgment  sigtied  by  virtue  of  a  warrant  of  attorAey,  Insolvent  act, 
given  before  the  passing  of  an  insolvent  act  of  which  the  defend-  ^^^^^  f ^**^' ution 
9nt  is  entitled  to  take  advantage,  by  pleading  in  discharge  of  his  may  or  not  iMue. 
person,  &c.  will  not  warrant  a  special  execution  under  the  act. 
But  the  court  will  give  the  plaintiff  leave  to  plead  the  insolvent  act 
for  the  defendant,  and  sign  a  special  judgment  under  it;  for  the 
warrant  of  attorney  will  preclude  the  defendant  from  saying  there 
IB  no  debt.     Buxton  v.  Mardin,  1  T.  R.  80.    And  see  3  B.  ^F  P- 
185.    Also2  7t^,  1146. 

The  defendant,  having  given  a  warrant  of  attorney  to  confess 
judgment,  took  the  benefit  of  an  insolvent  act,  then  became  bank- 
rupt, and  obtained  his  certificate,  after  which  the  plaintiff  entered 
up  a  general  judgment  and  sued  out  a  general  execution,  held  re- 
gular, no  dividend  appearing  to  have  been  made.  Edmondson  v. 
Parker,  SB.^f  P.  185. 

Whenever  by  the  levying  the  execution  the  party  would  be  dis-  Action  Mainst  or 
charged  from  the  debt  or  damages,  the  sheriff  is  liable  in  action  to  ^^  sheriff, 
the  party  issuing  the  execution ;  in  such  action  the  sheriff  cannot 
avail  himself  of  the  statute  of  limitations.     Bac.  Abr.  720.     It 
may   be   brought    for   money  had  and  received   before   the  re- 
turn of  the  writ.   lb.    Dalt.  496.      And  see  Swain  v.  Mor- 
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land,  esq.  1  Brod.  Sf  Bing.  378,  where  it  was  ruled,  that 
where  goods  had  been  seised  under  9l  fieri  facias,  part  of  them 
sold  on  Saturday,  and  the  remainder  on  Monday  was  put  into  the 
sberiflTs  hands  at  six  o^cluck,  after  the  goods  haid  been  delivered  to 
the  purchasers,  and  the  money  received  by  the  sheriff:  held,  that 
the  execution  Mas  executed,  and  that  the  party  who  issued  the 
fi.  fa.  might  recover  of  the  sheriff  in  an  actiou  for  money  had  aud 
received,  the  money  levied  under  the  sale. 

The  sheriff,  after  levy  on  the  goods,  has  a  possessory  property  iu 
them,  and  he  may  therefore  pursue  his  remedy  a;;aiust  a  trespasser, 
wrong  doer,  Bac.  Abr,  7£0 ;  but  if  he  return  nuUa  bona,  and  there 
is  a  recovery  against  him  for  a  false  return,  that  vests  no  property 
of  goods  in  him.  lb* 

The  statute  43  G.  III.  r.  46.  5. 5,  does  not  enable  a  defendant 
to  levy  the  costs  of  an  execution  for  his  costs  of  an  action,  fiakcr 
V.  Sydel,  7  Taunt.  179. 

Hie  property  and  goods  of  A.  being  in  possession  of  the  sheiiff 
under  a  writ  of  fi.  fa.  he  executed  a  deed  of  assignment  to  B.  for 
a  valuable  consideration  on  which  the  execution  was  withdrawn. 
B.  superintended  the  management  of  the  property,  but  allowed  A. 
to  continue  in  possession,  the  same  property  was  seised  under  a 
subsequent  execution  at  the  suit  of  C. :  held,  that  such  property 
was  protected  by  the  assignment  to  B.  although  A.  had  continued 
in  the  visible  possession,  Jezeph  v.  Sussex  (sheiiff),  1  J.  B.Moore, 
189. 

So  where  A.  by  deed  assigned  all  his  effects  at  W.  to  trustees  for 
the  benefit  of  certain  creditors  for  four  years,  and  the  trustees  were 
empowered  to  sell  at  the  expiration  of  two  years  or  sooner,  if  A. 
,  should  direct,  and  apply  the  proceeds  of  the  sale  in  discbarge  of  the 
debts  of  such  creditors  who  covenanted  that  A.  might  continue  at 
home  or  abroad,  and  that  they  would  not  molest  him  for  two 
years  from  the  date  of  the  deed  :  held,  that  such  assignment  was 
valid,  and  not  within  the  statute  IS  Eliz.  c.  5.  and  that  the  property 
was  thereby  protected  against  a  judgment  creditor  who  had  sued 
out  execution  against  A.  after  the  deed  was  executed.  Goss  v. 
Jieale,  5  J.  B.  Moore,  19- 

Nor  can  a  distress  on  growing  crops  of  com  of  the  vendee  of 
the  sheriff  for  rent  accruing  due  to  the  landlord  subsequently  Co  the 
entry  under  the  execution  and  sale^  be  sustained,  unless  such  vendee 
allow  the  crops  to  remain  uncut  an  unreasonable  time  after  they 
become  ripe.     Peacock  v.  Purvis^  Id.  79* 

III.  By   and  against  whom  Execution  may  be  issued. 

» 

Only  a  party  who  is  privy  to  the  judgment,  or  entitled  to  the 
thing  recovered  as  heir,  executor,  or  administrator  to  him  who  has 
judgment  may  issue  execution.  2  Bac.  Abr.  723. 

If  a  man  has  judgment  for  the  arrearage  of  rent  and  dies,  his 
executor  shall  sue  out  execution,  and  not  the  heir,  for  by  the  reco- 
very it  becomes  a  chattel  vested  to  which  the  executor  is  entitled^ 
Id.  724. 

If  a  statute  be  entered  into  to  husband  and  wife,  aud  the  hiM<^ 
baud  die,  the  wife  shall  take  out  execution,   i6- 
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So  if  the  husband  and  wife  recover  lands,  damages,  and  the  Where  wife,  and 
husband  die,  the  wife  shall  have  execution  of  the  damage,  and  not  ^|  ^'^k°^  ^^ 
the  executors  of  the  husband.  2  Bac.  Abr.  7«4- 

If  there  are  two  persons  entitled  to  issue  execution,  and  th^  one  Where  two  are 
prays  a  capiat  ad  respondendum^  and  the  other  vl  fieri  facias,  it  entitled,  and  each 
is  said  ihe  capias  shall  be  awarded.     Foster  9.  Jackson,  Hob,  6l.  ^^^^  *  '    ^'^ 
The  reasoning  immediately  following,  ubi  sup.  is  curious ;  yet  not- 
withstanding its  hallowedness,  or  perhaps  for  that  very  reason,  the 
language  of  scripture  has  long  ceased  to  be  quoted  as  authority  in 
our  courts  of  law. 

It  need  hardly  be  observed,  that  where  an  action  is  given  to  the  Execntionbycor- 
head  or  representative  of  a  corporate  or  chartered  body,  die  right  P^""*^®  bodkg 
to  issue  execution  on  a  judgment  recovered  by  him  in  that  capacity 
goes  to  his  successors,  and  not  to  his  executors.     Dr.  Akins,  pre- 
sident of  the  College  of  Physicians,  v.  Gardner,  Cro>  Jac.  159. 

Against  whom  execution  may  and  may  not  be  issued.    Generally  Where  joiat  exe- 
if  a  man  has  judgment  of  debt  against  two  he  must  take  out  a  joint  c"tion  ueceuary. 
execution  against  both,  and  cannot  have  a  capias  against  one,  and 
an  elegit  against  the  other.     RolL  Abr.  888  ;  but  if  a  man  have  Where  not. 
a  judgment  for  damages  against  two,  and  he  sue  out  a  scire  facias 
against  both,  if  one  be  returned  summoned,  and  he  make  default, 
and  it  be  returned,  and  the  other  have  nothing,  the  plaintiff  may 
.  have  execution  against  him  who  made  default  for  the  whole.    Roll. 
Abr.  890.     So  if  it  be  returned  that  one  of  them  is  dead,  he  shall 
have  execution  for  the  whole  against  the  other.    lb, 

llie  plaintiff  obtained  a  verdict  in  trespass  against  two  defend-  Where  jadgmeat. 

.ants.     Both  were  arrested  on  a  joint  ca>  sa.  for  the  amount  of  the  *°4  ex<;C"^on. 
J  r\  J-     i_         J  •  •  "  *    .     *L     against  two,  dis- 

damages.    One  was  discharged   on  givmg  a  promissory  note  to  the  charge  of  one, 

plaintiff  payable  by  instalments :  Held,  that  this  operated  to  dis-  ducharges  both, 
charge  the  other.     Ballain  v.  Price,  2  J,  B*  Moore,  235. 

And  bail  are  severally  and  jointly  bound,  and  therefore  execution  Executioaagaiait 
may  be  taken  out  against  either.  RolL  Ab.  888.  ^^i'- 

If  there  be  judgment  against  one  who  has  lands  in  fee-simple,  Execation against 
or  if  such  an  one  acknowledge  a  statute  and  die,  and  his  lands  J}*®  heir  or  rather 
.descend  to  his   heirs,  execution   may   be  taken    out  against  the  auce«tor. 
heir,  but  his  body  is  protected.     9,  Bac.Abr,  725. 

So  if  there  be  judgment  against  one  who  dies  intestate, .  or  make  Agafaut  aoods  in 
an  executor,  ufieri  facias  lies  against  his  goods  in  the  hands  of  his  hands. of  exeaiH 
administrator  or  executor,  lb.  .  ^^^*  *^' 

But  neither  an  elegit  nor  a  capias  ad  satisfaciendum  lies  against 
executors  unless  a  <2evi2s<avi/  be  returned.    3  Comm.  414. 

.    J3ut  in  case  of  infancy  of  the  heir,  the  execution  seems  sus-  incaseofbfancy 
.pended.     Roll.  Abr.  140.     But  a  sequestration  may,  on  proper  of  heir, 
application,  issue  out  of  Chancery,    2  Ch.  Ca.   163,  164.     See 
also  Co.  Lit*  290.     And  this  privilege  of  infancy  extends  to  where 
Jands  descend  to  coheiresses :  for  in  this  case,  partition  being  made, 
the  daughter  of  age  shall  not  be  charged  alone,  but  shall  have  the 
i>enelit  of  her  sister's  minority,  which  puts  a  stop  to  the  execution, 
Co.  Lit.  290.  a.     So  also  if   the  conusor  of  a  statute   merchant  Where   mother 
die,  and  his  heir  within  age  endow  his  mother,  the  land  in  dower  JjJ'J^.^®*'  ^^  ***"" 
shall   not  be  extended  during  the  minority  of  the  heir.  lb.  Bro*  ^*   *°  ***^' 
Stat.  Merch.  33. 
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Bat  where  an  infant  sue  hjprochein  ami,  there  vna  jadgment 
against  him  for  costs,  be  was  held  liable  to  a  capias  ad  uttisfaden- 
dum.  Gardener  r.  Holt,  £  Sir.  1217  ;  and  also  where  there  was 
no  prochein  ami,    Finley  v.  Jowle,  }  3  East,  6* 

if  a  person  recover  in  trespass  against  baron  and  feme,  ezeciH 
tion  may  be  sued  out  against  the  feme  after  the  death  of  her  hiu« 
band.  Roll.  Abr.  S90. 

in  an  action  i^ainst  husband  and  wife,  thej  may  both  be  taken 
in  execution,  and  the  wife  shall  not  be  discharged  unless  it  appear 
that  there  is  fraud  and  collusion  between  'the  plaintiff  and  her 
husband  to  keep  her  in  prison.  Pitts  v.  Meller  and  Ux.  2  Sir. 
1167,  and  the  cases  there  cited.  Wilmot  v.  Butler  and  Wife, 
1  Say.  149. 

If  a  feme  covert  be  taken /in  execution  under  a  warrant  of 
attorney  given  by  her  as  a  feme  sole,  the  court  will  not  discbaige 
her  on  a  summary  application.  Wilkins  v.  Wetherill,  3  B.Sf  P. 
220.  So  also  where  interlocutory  judgment  was  obtained  in  ot- 
sumpsit  against  a  feme  sole,  final  judgment  was  entered,  and  exe* 
cution  may  issue  against  her  as  feme  sole,  although  she  many 
before  the  suing  out  the  same.  Cooper  v.  Hunekin,  1  Smithy  282. 
But  it  has  been  held,  that  wiiere  A.  having  assimied  B.'a  name, 
and  passed  for  his  wife,  and  permitted  him  to  appear  to  be  the 
owner  of  goods  taken  in  execution  in  the  house  in  which  A.  andB. 
lived,  such  goods  being  her  property,  were  not  liable  to  be  taken 
in  execution  against  B.     Edwards  v.  Bridges,  2  Stark.  396. 

It  need  hardly  be  observed  that  the  persons  of  peers,  and  also 
during  privilege  of  parliament  that  of  members  of  parliament, 
cannot  be  taken  in  execution.  But  as  to  their  liability  to  other 
execution,  see  stat.  10  G.  III.  e.  50. 

So  a  servant  in  the  king's  household,  liable  to  be  called  upon  to 
attend  the  person  of  his  majesty,  cannot  be  taken  in  execution, 
and  therefore  may  not  justify  as  bail.     Anon.  I  D.  Sf  R.  127. 

But  a  gentleman  of  the  king's  privy  chamber,  not  being  a 
menial  servant,  and  having  no  stated  duties  to  perforn^  nor  re- 
ceiving fees  in  virtue  of  bis  office,  nor  having  any  writ  of  privilq;e, 
is  liable  to  execution.    Tapley  v.  Battine,  Id.  79- 

As  to  whether  money  levied  under  an  execution  be  sulHect  to 
foreign  attachment,  see  Gwinness  and  Others  t^.  Brown  and  Others^ 
4  Taunt.  472. 

IV.  Op  the  kelation  of  Time  back  to  Execution. 

As  to  goods  and  chattels,  it  is  enacted  by  stat.  29  C.  II.  o,  3* 
$.  \6,  that  no  writ  of  fieri  facias,  or  other  writ  of  execution, 
shall  bind  the  property  of  the  goods  against  whom  such  writ  of 
execution  is  sued  forth,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff,  under-sheriff^  or  coroners,  to  be  executed. 
And  for  the  better  manifestation  of  the  said  time,  die  sheriff,  under- 
sheriff,  and  coroners,  their  deputies,  and  agents,  shall,  upon  the 
receipt  of  any  such  writ  without  fee  for  doing  the  same,  indorse 
upon  the  back  thereof,  tlie  day  of  the  month  or  year  whereon  be 
or  they  receive  the  same. 

it  has  been  determined,  that  the  property  of  ibe  goods  is  not 
altered  by  this  statute,   but  continues  in  the  defendant  till  the 
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executioD  executed.  The  meaning  of  the  words^  **  That  no 
writ  of  execution  shall  bind  the  property,  but  from  the  delivery 
of  the  writ  to  die  sheriff/'  is,  that  after  the  writ  is  so  delivered, 
if  the  defendant  make  an  assignment  of  liis  goods,  unless  in  market 
overt,  the  sheriff  may  take  &em  in  execution.  2  Eq,  Ca.  Abr. 
321.  And  it  should  seem,  that  by  execution  executed,  is  intended 
sale ;  for  it  is  distinctly  laid  down,  that  by  mere  seizure  by  the 
sheriff  under  zfi,  fa.  no  property  is  altered.  See  Thurston  v* 
Mills,  16  East,  254.    Wells  v.  Allnut,  ibid.  278. 

This  statute .  protects  only  goods  in  the  hands  of  purchasers, 
where  the  goods  are  sold  bon&  fide;  for  if  the  party  die  after  the 
ieste^  but  before  the  delivery  of  the  writ  to  the  sheriff,  the  goods  are 
bound  in  the  hands  of  his  executors ;  for  this  is  not  a  change  of 
property  by  sale  or  for  a  valuable  consideration.     Comb.  145. 

Stat.  49  G.  III.  c.  121.  has  effected  a  very  important  alteration  Stat.49G.  IIL 
in  the  former  law,  respecting  the  levying  execution  against  the  «•  ^*^»  *■  *•  ^^^ 
property  of  «  defendant,  afterwards  declared  bankrupt.     Formerly  f"ndwit^aflter»^ 
the  executions  levied  in  such  cases,  were  often  contested  with  much  wards  bankrupt. 
loss  and  inconvenience  to  bondfide  creditors^  and  not  always  with 
advantage  to  the  bankrupt's  estate ;  the  principal  question  to  be 
determined  by  these  litigations,  was,  whether  an  act  of  bankruptcy 
had  been  committed  previously  to  the  delivery  of  the  writ  of  exe- 
cution to  the  sheriff. 

The  old  law  upon  this  question  is  comprised  in  the  following  Old  law  npon  this 
decision.  If  a  writ  of  execution  be  delivered  to  the  sheriff,  and  9*^^ti<>n. 
the  defendant  become  bankrupt  before  it  is  executed,  the  execu- 
tion is  thereby  superseded,  and  the  goods  are  not  bound  by  the 
delivery,  for  the  property  ceases  to  be  in  the  bankrupt  from  the 
time  of  the  act  of  bankruptcy  committed.  Smallcomb  v.  Cross, 
1  irf.  Raym.  25 1 ,  252. 

The  act  of  bankruptcy  upon  which  the  commission  was  found, 
was  not  considered  conclusive ;  but  if  evidence  could  be  given 
of  an  act  of  bankruptcy  prior  to  such  delivery  of  the  writ  of 
execution  of  the  sheriff,  the  creditor  not  only  lost  all  the  beue6t 
he  had  expected  to  obtain  by  bis  judgment,  but  it  may  be  tridy 
said,  a  door  was  wide  open  for  fraud  and  perjury. 

3y  the  above  statute,  sect.  2.  in  all  cases  of  commissions  of 
bankrupt,  all  executions  and  atUichments  agamst  the  lands  and  te- 
nements, or  goods  and  chattek  of  the  bankrupt  bon&fide  exe- 
cuted or  levied  more  than  two  calendar  months  before  the  date  and 
issuii^  of  such  commission  shall  be  valid  and  effectual,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such  bankrupt 
in  like  manner,  as  if  no  such  prior  act  of  bankruptcy  had  been 
committed,  provided  the  person  at  whose  suit  such  execution  or 
attachment  shall  have  issued,  had  not,  at  the  time  of  executing  or 
levying  the  same,  any  notice  of  any  prior  act  of  bankruptcy  by 
euch  bankrupt  committed,  or  that  he  was  insolvent  or  had  stopped 
payment,  provided  always  that  the  issuing  of  a  commission  of 
bankrupt,  although  such  commission  shall  afterwards  be  super- 
seded, shall  be  deemed  such  notice,  if  it  should  appear  that  an 
act  of  bankruptcy  bad  been  actually  committed  at  the  time  of 
issuing  such  commission. 

And  see  stat.  5  G,  I V.  c.  98.  s.  7&  * 


698 


Where  an  action 
was  held,  to  be 
against  the  plain- 
tiff. 


But  not  against 
the  sheriff. 


Where  two  exe- 
cutions issue 
against  dillerent 
persons  for  same 
damages. 


Where  writ 
(plashed  or  set 
aside. 


What  the  sheriff 
may  plead  if  sued 
in  trespass. 
And  the  bailiff  or 
one  assisting  him. 


Ttie  remedy  for 
irregular  execu- 
tion of  a  particu- 
lar writ. 


EXECUTION;  V.  Of  the  Parties'  Remedy,  ^c. 

V.  Of  thb  Parties' RemedYi  im  case  of  irregulae 

Execution.    Restitution. 

An  action  will  lie  for  taking;  out  execution  on  a  judgment  which 
the  plaintiff  knows  to  be  satisfied.  See  Waters  t7.  Freeman,  Hob. 
205.  266. 

And  where  a  man  had  judgment  and  execution  executed,  aod 
afterwards  tlie  judgment  was  vacated  for  being  unduly  obtained,  and 
restitution  awarded,  and  afterwards  the  defendant  brought  trespass 
against  the  plaintiff  in  the  first  action  for  the  taking  of  the  goods, 
it  was  adjudged  that  it  well  lay  against  the  party.  But  in  thb 
case  it  was  held,  that  no  action  would  lie  against  the  sheriff,  who 
had  the  king's  writ  to  warrant  what  be  did.  Turner  v.  Felgate, 
Sir  T.  Raym.  73. 

Where  plaintiff  sued  out  two  several  writs  of  testatum  fi.  fi. 
at  the  same  time  into  different  counties  against  two  defendants, 
and.  the  sheriff  under  each  of  them  took  possession  of  the  goods 
of  one  of  the  defendants,  it  appearing  that  the  plaintiff's  object 
was  merely  to  obtain  payment  of  his  debt,  and  that  he  was  willii^ 
to  allow  the  defendant  the  full  benefit  of  all  mouies  levied  under 
the  writ  in  one  county,  before  he  would  call  on  the  sheriff  to  re- 
turn the  writ  issued  into  the  other ;  the  Court  of  £xche(]^uer,  under 
these  circumstances,  refused  to  put  the  plaintiff  to  his  election 
which  of  the  writs  he  would  proceed  under,  and  to  set  aside  tt>e 
other  for  irregularity.  Coopers.  Rowe  and  Another,  T.  51  G.  111. 
inScacc.  2  7Wd,  1011. 

A  writ  of  execution  taken  out  for  too  large  a  sum  can  in  general 
only  be  quashed  for  the  excess ;  but  where  a  ca,  sa.  was  indorsed 
to  levy  the  penalty  of  a  warrant  of  attorney,  where  a  defeazance 
only  authorized  execution  for  the  arrears,  the  rule  was  made  abso« 
lute  for  setting  aside  the  execution  in  toto.  I  Chit,  R.  160  a. 

Where  however  it  shall  be  deemed  proper  to  sue  the  sheriff  in 
trespass,  it  has  been  held,  that  it  is  enough  for  his  justification  to 
shew  a  writ.  So  it  is  in  the  case  of  his  bailiff  or  oilicer,  with  this 
difference,  that  the  sheriff  must  shew  the  writ  was  retunied  if 
rettirnable ;  but  the  bailiff  need  not,  because  it  was  not  in  liis 
power.  2  Bac.  Abr.  5th  edit.  740.  And  it  seems  that  if  one  come 
m  aid  of  the  officer,  at  his  request,  he  may  justify  as  the  officer 
may  do ;  but  such  request  or  command  of  the  officer  is  travers- 
able, lb. 

For  remedy  in  case  of  irregularity  in  /espect  of  the  issuing  or 
execution  of  any  particular  writ,  see  such  writ  by  its  .title :  but 
generally,  if  a  writ  of  execution  be  irregular,  the  defendant  may 
move  the  court  to  set  it  aside,  and  that  the  person,  goods  or 
money,  taken  or  levied,  may  be  dischai^ged  or  restored.  Or  in 
vacation,  he  may  obtain  an  order  or  summons. 

A  defendant  was  discharged  out  of  custody  on  a  ca.  sa.  on  the 
ground  that  the  writ  recited  a  prior  ^ert  facias  and  levy,  but 
omitted  the  sheriff's  return,  but  terms  were  imposed  on  him  to  bring 
uo  action  of  trespass.     Wilson  v.  Kingston,  1  Chii,  R.  lS4a. 

And  nji.fa.  issued  ou  a  judgment  entered  up  and  executed,  where 
a  defendant  in  an  action  of  tort,  in  which  a  verdict  had  been  taken 
against  him,  subject  to  an  award,  became  bankrupt,  between  the 
verdict  uud  making  the  aws^rdi  was  set  siside  oo  tlie  terms  of  tho 
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defendant's  undertaking  to  bring  no  action  against  tlie  sfaerifF,  on 
the  ground  that  the  plaintiff  might  have  proved  the  damages  reco- 
vered under  the  commission  by  production  of  the  record.  Beeston 

V.  White,  7  Price,  209. 

On  setting  aside  judgment  and   execution  for  irregularity,  the  Where  party  re- 
coiu-t  will  restrain  the  defendant  from  bringing  an  action  of  tres-  fJom"briDg^iiiBjic* 
pass,  unless  a  strong  case  of  damages  be  shewn.     Lorimer  v,  tiou. 
Lule,  I  ChiL  R.  134.     Wilson  v.  Kingston,  Id.  lS4a. 

But  on  setting  aside  ^iji.fa.  for  irregularity,  on  the  ground  of  an 
allowance  of  a  writ  of  error,  the  court  will  set  aside  the  execution, 
leaving  the  defendant  at  liberty  to  proceed  against  the  sheriff  for 
misconduct  in  the  levy.     Simmons  t;.  Johnson,  Id.  \35,n. 

If  a  writ  of  execution  appears  by  ihe  return  to  have  been  impro-  Of  quasbiog  ex- 
perly  executed,  the  court  will  quash  it  the  term  the  return  is  filed,  ecution. 
Puilen  V.  Purbecke,  iLd.  Raym.  346. 

The  law  relating  to  this  head  may  properly  be  arranged  under  Of  restitntion 
the  particular  writ  by  which  the  properly,  the  supposed  object  of  where^cxecutwn 
restitution,  was  seized.     See  title  Eleoit,  ante. 

But  where  a  defendant  was  taken  in  execution  after  his  certificate  Where  execution 
was  signed,  but  before  it  was  allowed,  and  paid  the  debt  and  costs  after  certificate 
to  the  sheriff,  the  court,  on   application,  refused  to  relieve  him.  ****'®  ' 
Neatly  v.  Eagleton,  E.  24  G.  III.  K.  B.  2  Tiddj  1026. 

VI.  Of  the  Duty  of  the  Sheriff  or   other  Officer, 

IN      RELATION     TO      ExECU-flON  ;      AND     HOW     FAR     THE 

Court  will  protect  him. 

Where  the  sheriff  having  notice  not  to  sell,  under  ^fi.  fa.  ap-  Of  sheriff's  in- 
pi  ies  for  an  indeninity,  which  being  refused,  he  makes  sale,  the  <l®iuiu^y- 
court  will  interpose  to  protect  him.     King  v.  Sheriff  of  Middlesex, 
1  J.  B.  Moore,  43. 

If  the  assignees  of  a  bankrupt  claim  goods  taken  in  execution, 
and  the  assignees  and  the  plaintiff  in  the  execution  both  refuse  to 
indemnify  the  sheriff,  the  court  will  interfere  to  protect  him.  Mac 
George  i^nd  Others,  Assignees^  .&.c.  v.  Birch,  2  Taunt.  585. 

If  the  plaintiff  die  after  execution  delivered  to  the  sheriff,  he  Wbere  if  plain- 
must  still  proceed  to  make  the  levy ;  but  if  the  plaintiff  make  no  ^*^  /*'*  ***?J*^ 
executor,  or  if  no  administration  be  taken  out,  the  money  must 
be  brought  into  cQurt^  and  there  deposited  uutil,  Sec.  2  Ld,  Raym. 
1073. 

The  sheriff  is  bound  ex  officio  to  levy  the  fine  imposed  upon  a  Where  iberiff 
defendant  on  his  conviction  for  a  misdemeanor ;  at  all  events  the  '^""?  J?  execute 
writ  of  levari  is  regular,  when  it  has  been  adopted  on  the  part  of 
the  crown.    Rex  v.  Woolf,  1  Chit.  R.  583. 

But  where  the  court  would  not  grant  an  attachment  against  the 
sheriff  for  not  returning  a  writ  of  execution  issued  under  a  statute 
of  hue  and  cry,  8  G.  II.  c.  16,  see  Wright  and  Another  v.  The  In- 
habitants of  the  Lathe  of  St.  Augustine,  Sec.  13  East,  544.  It 
appeared  in  this  case  that  the  sheriff  had,  pursuant  to  the  statute, 
delivered  the  writ  to  the  justices,  &c.  who  had  done  nothing 
thereupon,  and  the  court  said  that  the  next  proceeding  is  against 
the  magistrates. 

The  Stat.  56  G.  III.  c.  50,   although  passed  for  the  purpose  of  Where  the  crown 
general  good  and  public  benefit,  in  promoting  good  husbandry,  does  "2i\  ^StTot  ill 
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not  extend  to  bind  the  crown;  therefore  sales  of  goods  seized  oq- 
der  prerogative  process  are  not  within  it,  and  the  sheriff  most  sell 
unconditionally ;  nor  can  the  sheriff  sell  crops  as  subject  to  tithe ; 
he  must  sell  without  any  qualification.  Rex  o*  Osborne,  6  PriUf 
94. 

The  sheriff  or  officer  who  has  proper  authority  to  begin  an  exe- 
cution, is  compellable  to  proceed  in  the  same.  2Bae.jibr»lS5, 
where  the  several  statutes  are  referred  to.  Hence  it  hath  been 
adjudged,  that  if  a  sheriff  on  zji,  fa,  seizes  goods  imder  his  bands 
to  the  value  of  the  debt,  and  pays  part  of  the  debt,  and  is  dis- 
charged without  having  sold  the  rest  of  the  goods,  or  having  re- 
turned his  writ,  that  notwithstanding  such  discharge,  and  without 
any  writ  of  venditioni  exponas,  he  may  sell  the  goods  remaining  in 
his  hands,  and  such  sale  and  execution  shall  be  gok>d  by  force  of 
the  writ  of  ft.  fa.  Ayre«7.  Aden,  Cro.Jac,  75.  Daft.  19*  See 
Wilbraham  o.  Snow,  2 Sound.  47* 

Though  a  sheriff  make  a  warrant  and  seizure  of  goods  under  a 
fi.  fa.  last  delivered  to  him,  yet  the  plaintiff  in  a  JL  fa.  first  deli- 
vered to  the  sheriff  is  entitled  to  be  satisfied  out  of  that  seizure. 
Jones  V.  Atherton,  7  Taunt.  56. 

If  a  second^,  fa.  be  delivered  to  a  sheriff  after  he  has  the 
defendant's  goods  m  possession  under  the  prior ^.  fa.  of  another, 
the  goods  are  bound  by  the  second  execution,  subject  to  the  first 
execution  from  the  date  of  the  delivery  of  the  last  writ  to  the  she- 
riff. Id.  ib. 

And  that  without  warrant  on  the  second  writ  or  further  seizure. 
Jd.ib. 

It  has  been  sufficiently  seen,  that  appoindng  a  special  bailiff 
discharges  the  sheriff.'  See  titles  Arrest,  Bailiff,  Sec.  ante. 
So  the  sheriff  is  discharged  by  the  plaintiff's  appointing  a  special 
bailiff  and  agent  to  manage  the  sale,  although  the  sheriff  returned 
that  he  had  sold,  and  that  he  had  paid  the  sum  illegally  deducted 
for  the  auction.    Pallister  v.  Pallister,  1  Chit.  R.  614,  fi. 

Under  statute  8  Anfie,  c.  14.  the  sheriff  is  bound  to  retain 
one  year's  rent  out  of  the  proceeds  of  a  tenant's  goods  taken  in 
execution,  provided  jie  has  notice  of  the  landlord's  claim  at  any 
time  while  the  goods  or  the  proceeds  remain  in  his  hands,  and  the 
court,  on  motion,  ordered  such  rent  to  be  paid  to  the  landlord  ont 
of  the  proceeds,  though  notice  was  not  given  to  the  sheriff  until 
after  the  removal  of  the  goods  from  the  premises.  Amitt  v.  Gs^ 
nett,  SB.SfA.  440. 

If  a  sheriff,  knowmg  that  rent  is  due  to  the  landlord,  proceed 
to  sell  the  tenant's  goods  under  a  f.  fa.  without  retaming  a  year's 
rent,  he  is  liable  to  the  landlord  for  it,  under  stat.  8  Awie,  c.  14. 
although  no  specific  notice  has  been  given  him  by  the  landlord  that 
such  rent  is  due  to  him.    Andrews  v.  Dixon,  S  B.SfA.  645. 

The  trustees  of  outstanding  satisfied  terms  assigned  in  trust  to 
attend  the  inheritance,  may  sue  the  sheriff  for  not  retaining  a  year*s 
rent  due  to  the  landlord,  after  notice  so  to  do,  in  an  execution 
against  the  tenant,  and  a  notice  to  the  sheriff  stating  that  the  rent 
was  due  to  J.  S.  and  the  mortgagees  of  his  estate,  and  signed  by  a 
person  who  was  not  the  receiver  appointed  by  the  mortgage  deed, 
is  sufficient,  and  the  sheriff  is  liable  if  he  remove  any  of  the  te- 
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nant*s  goods  without  retaining  the  year's  rent.    Colyer  v.  Speer, 
^B.i^B.  67. 

Where  goods  seized  under  an  execution  have  been  kept  by  the 
sheriff's  officer  on  the  premises,  pending  a  reference  of  the  prose- 
cutor's claim,  during  which  a  sum  of  money  accrues  due  to  the 
landlord  for  rent,  the  Court  of  Exchequer  refused  to  interfere  in 
his  behalf,  to  order  the  rent  to  be  paid  him  out  of  the  produce  of 
the  sale,  because  he  might  bring  an  action  for  use  and  occupation 
against  the  tenant,  or  case  against. the  officer.  Rex  (in  aid  of 
Mytton)  V.  Hill,  6  Price,  19.  And  see  Lane  v.  Crockett,  7  Price, 
566.     Harrison  v,  Barry,  Id.  660. 

I  have  adopted  the  following  section,  and  made  additions, 
1st,  because  of  the  importance  and  daily  occurrence  of  the  points 
therein  comprized ;  2d,  because  the  cases  cited  therein  still  seem 
to  be  law. 

It  is  laid  down  as  a  general  rule  in  our  books,  that  the  sheriff,  ^'*^* /JJ^[*^ 
in  executing  any  judicial  writ,  cannot  break  open  the  door  of  a  ^^^^^  the  door, 
dwelling-house.  This  privilege,  which  the  law  allows  to  a  man's 
habitation,  arises  from  the  great  regard  the  law  has  to  every  man's 
safety  and  quiet,  and  therefore  protects  them  from  those  inconve- 
niences which  must  necessarily  attend  an  unlimited  power  in  the 
sheriff  and  his  officers  in  this  respect ;  and  hence  it  is,  that  every 
man's  house  is  called  his  castle. 

This  general  position  has  been  frequently  acted  upon.  In  Trin. 
Term,  17  G.  III.  the  court  set  aside  an  execution  because  the 
officer  forcibly  broke  into  the  house  to  execute  the  writ.    Gates  v. 

Delamayne.  So  iu  a  late  case,  accompanied  indeed  with  extreme 
and  unnecessary  violence,  and,  as  appeared  in  evidence,  where  the 
outer  door  was  forced,  the  bailiffs  were  indicted,  and  found  guilty. 

And  see  John  Johnson  v.  Lei^h,  6  Taunt.  946. 

And  if  the  sheriff  continue  m  possession  after  the  return  day  of 

the  writ,  that  irregularity  makes  him  a  trespasser  ab  initio,  but 

will  not  support  the  allegation  of  a  new  trespass  committed  by 

him  after  the  acts  which  he  justifies  under  the  writ  of  execution* 

Aitkenheed  t^.  Blades,  5  Taunt.  198.  I  Marsh.  17.  S.C. 

But  having  entered  at  the  open  door  of  an  house,  the  sheriff 

need  not  demand  to  have  the  inner  doors  opened  to  him,  before  he 

break  them  in  order  to  take,  under  a  writ  of  ^.  fa.  goods  which 

are  within  them.     Hutchinson  v.  Birch  and  Another,  Sheriffs  of 

London,  4TaurU.6\9' 

A  sheriff  may  enter  a  house  to  search  for  the  body  of  a  debtor 

under  a  writ  of  ccqnas  ad  satisfaciendum.  Id.  ib. 

So  also,  upon  great  suspicion,  he  may  enter  the  house  of  an 
,  administratrix,  who  shall  not  be  deemed  a  stranger,  although  he 

find  no  goods  there  ;  and  to  remain  therein  two  days  was  held  not 

an  unreasonable  time.    Cook  v.  Birt,  Sheriff  of  Surrey,  1  Marsh. 

333. 

And  where  tlie  body  is  taken,  it  seems,  that  so  the  defendant  be 

actually  confined  in  the  sheriff's  custody,  although  neither  in  a 
.  lock-up  house  nor  in  a  public  prison,  such  custody  will  be  deemed  a 

legal  remaining  in  prison,  so  as  to  found  an  act  of  bankruptcy. 

See  Stevens  v.  Jackson  and  Others,  Id.  469- 

But  yet  in  favour  of  executions,  which  are  the  life  of  the  law, 

and  especially  in  cases  of  great  necessity,  or  where  the  safety  of 
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.  the  king  and  comnoonwealth  are  concerned,  this  general  case  (the 
position  above-mentioned)  hath  the  following  exceptions : 

1.  That  whenever  the  process  is  at  the  suit  of  the  king,  the 
sheriflF  or  his  officer  may,  after  request  to  have  the  door  opened  aod 
refusal,  break  and  enter  the  house,  to  do  execution,  either  on  the 
party's  goods,  or  take,  his  body,  as  the  case  shall  be. 

2.  So  in  a  writ  of  seisin,  or  habere  facias  possessianem  in 
ejectment,  the  sheriff  may  justify  breaking  open  the  door,  if  he  be 
denied   entrance  by  the  tenant ;  for  the  end  of  the  writ  being  to 

.  give  the  party  full  and  actual  possession,  consequently  the  sheriff 
must  have  all  power  necessary  for  this  end  ;  besides  in  this  case  the 

.  law  does  not,  after  the  judgment,  look  upon  the  house  as  belong- 
ing to  the  tenant,  but  to  him  who  has  recovered. 

3.  Also  this   privilege  of  a  man's  house  relates  only  to  such 
^                      executions  as  affect  himself,  and  therefore  if  a  fieri  facias  be  di- 
rected to  the  sheriff  to  levy  the  goods  of  A.  and  it  happen  that 
A.'s  goods  are  in  the  house  of-B.  if  after  request  made  by  the 
sheriff  to  deliver  these  goods,  he  refuse,  the  sheriff  may  well  jus- 

.   tify  the  breaking  and  entering, his  house. 

4.  Also  this  privilege  extends  to  a  man's  dwelling- bouse,  or  out- 
house adjoining  thereto,  and  therefore  it  hath  been  adjudged  that 
the  sheriflF,  on  a^rt  facias,  may  break  open  the  door  of  a  bam, 
standing  at  a  distance  from  the  dwelling-house,  without  requesting 
the  owner  to*open  the  door,  in  the  same  manner  as  he  may  enter 
a  close,  &c. 

5.  So  on  a^eri  facias,  when  the  sheriff  or  his  officers  are  once 
in  the  house,  they  may  break  open  any  chamber*door  or  trunks, 
for  the  completing  the  execution. 

6.  So  if  the  sheriff 's  bailiffs  enter  the  house,  the  door  being 
open,  and  the  owner,  locks  them  in,  the  sheriff  may  justify  break- 
ing open  the  door  for  the  enlarging  and  setting  at  liberty  the 
bailiffs ;  for  if  in  this  case  he  were  obliged  to  stay  till  be  could 
procure  a  hamine  replegiando,  it  might  be  highly  inconvenient ;  also 
it  seems  that  in  this  case  the  locking  in  the  bailiffs  is  such  a  disturb- 
ance to  the  execution,  that  the  court  will  grant  an  attachment 
for  it. 

7*  That  if  the  sheriff,  in  executing  a  writ,  breaks  open  a  door 
where  he  has  no  authority  for  so  doing  by  law,  yet  the  execution  is 
.  goody  and  the  party  has  no  other,  remedy  but  an  action  of  trespass 
against  the  sheriff. 

See  Semaine's  Case,  5  Co.  91* 

VII.  Of  obstructing  Execution. 

Of  commitment  The  original  commitment  for  contempt  is  grounded  from  the 

for  contempt.  ^^^^  Westm.  2.  c.  39-    This  statute  enables    the   sheriff,  in  the 

case  of  executions  only,  as  it  is  said,  to  call  out  the  posse  comita' 
tus.  For  since  the  sheriff  was  to  commit  those  who  resisted  the 
process,  the  judges  who  awarded  such  process  must  have  the  same 
authority  to  .vindicate  it.  Hence,  if  any  one  offers  any  contempt 
to  this  process,  either  by  word  or  deed,  he  is  subject  to  imprison- 
ment during  pleasure,  viz.  a  qua  non  deliberetur  sine  specian  pra' 
cepto  domitii  regis ;  so  that  notwithstanding  magna  charta,  which 
provides  that  none  be  imprisoned  sinejudicioparium  velperkgm 
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terrte^  to  commit  for  contempts,  is  one  part  of  the  law  of  the 
land,  confirmed  by  this  statute.     2  Inst,  454.     9,  Bac.  Abr.  7S8. 

And  the  court  will  on  affidavit  grant  an  attachment  against  the   Where  conrt  win 
partVy  whether  he  be  the  defendant  or  a  stranger  who  disturbs  the   sra"*  *"  V^l' 

•       •' ' .  o  mfnt  on  a  §nin- 

execution..  mary  application. 

See  titles  Annuity.    Error.    Fieri  Facias,  sect.  III. 
Habere  Facias  Possessionem.   Poundage.    Prisoner. 
'    Warrant  op  Attorney,  sect.  II. 

EXECUTOR  AND  ADMINISTRATOR. 

The  question  of  capacity  or  incapacity  of  a  person  to  assume 
the  character  of  executor,  though  left  very  large  by  the  English 
law,  and  differing  widely  in  this  respect  from  the  civil  law,  mny 
become  a  very  material  one  at  the  commencement  of  an  action  at 
the  suit  of  an  executor. 

Sect.  I.  of  Stat,  9  &  JO  FT,  III.  c.  S2.  whereby  such  disability 
was  created,  is,  by  stat.  53  G.  III.  c.  160.  s.  2.  wisely  repealed. 
Few  instances  are  to  be  found  in  the  books,  of  a  law  so  foolish, 
having  been  more  foolishly  enforced.  The  stat.  9  &  10  W.  III.  made 
denial  of  the  1  rinity,  work  disability  to  become  an  executor,  &c. 

It  is  said  to  have  been  doubted  whether  an  alien  enemy  may  be- 
come executor,  but  the  better  opinion  seems  to  lean  that  he  may. 
Brocks  r.  Phillips,  Cro.  Eliz.  684.  An  executor  or  administrator 
must  of  course  be  compos  mentis.  Sulk.  36.  See  title  Devas- 
tavit, ante. 

A.  the  widow  of  an  officer  who  died  intestate  in  India,  obtained 
letters  of  administration  of  her  husband's  effects  in  the  Recorder's 
Court  at  Bombay,  and  remitted  the  proceeds  of  the  effects  in  go- 
vernment bills  to  her  agent  in  England.  B.  a  creditor  of  the  in- 
testate, took  out  letters  of  administration  in  this  country  of  the 
intestate's  effects,  and  brought  an  action  against  the  widow's  agent 
for  money  in  his  hands,  |iart  of  the  intestate's  effects ;  held,  that 
the  Indian  letters  of  administration  prevailed  over  those  granted  in 
England,  and  that  the  action  would  lie  only  at  the  suit  of  the 
widow.     Currie  v.  Birchain,  1  D.  ^  12.  35. 

The  authority  of  an  administrator  appointed  according  to  stat. 
38  G.  III.  c.  87*  during  the  absence  of  an  executor  from  this 
country,  does  not  become  actually  void  upon  the  death  of  such 
executor,  but  only  voidable.    Taynton  r.  Hannay,  S  B.S^  P.  £6. 

An  executor  stands  in  the  place  of  his  testator,  and  represents   Action  by  exe- 
him  as  to  ail  his  personal  contracts,  and  therefore  may  regularly   ^^^^' 
maintain  any  action  in  his  right  which  he  himself  might.     Bac. 
Abr.  tit.  Executor  and  Administrator. 

By  stat.  32  H.  VIII.  c.  37.  they  may  sue  for  and  recover  arrears  For  what  execu- 
of  rent,  8cc.  Co.  Lit.  162  a.  Executors  may  also  bring  trespass  '®'  n»y»«c. 
for  trespass.  By  4  £.  III.  c.  7*  reciting  that  in  times  past  execu- 
tors have  not  had  actions  for  a  trespass  done  to  their  testators,  as 
of  the  goods  and  chattels  of  the  same  testators  carried  away  in  their 
life,  and  so  such  trespasses  have  hitherto  remained  unpunished, 
the  executor,  in  such  cases,  shall  have  an  action  against  the  tres- 
passers, and  recover  their  damages  in  like  manner  as  they  whose 
executors  they  be  should  have  had  if  they  were  in  life. 

They  may  also  bring  trover  for  the  goods  of  the  deceased,  Cro. 
Eliz.  377  }  and  this  though  the  defendant  took  the  goods  before 
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f)robate  or  adminbtration  committed ;  the  possesion  must  be  al- 
eged  in  the  testator  or  intestate.  Bac,  Abr.  ante,  page  703 ;  aud 
,  whether  the  conversion  happen  before  or  after  the  testator's  death, 
if  the  goods  when  recovered  will  be  assets  in  the  bands  of  the 
executor,  he  may  sue  for  them  in  that  character. 

Thej  may  also  have  action  for  covenant  broken  in  the  life-Ume 
of  the  testator  or  intestate.  2  Lev.  £6. 

So,  also,  it  is  said  they  may  bring  ejectment.  JBacAbr,  ub.sop. 
Sed  query  de  hoc.  ibid.  n. 

But  the  persona]  representative  of  a  tenant  from  year  to  year, 
as  long  as  both  parties  please,  may  maintain  an  ejectment.  Doe 
V.  Porter,  3  T.  R.  13. 

So  if  a  lord  of  a  manor  assess  a  fine  upon  a  copyholder  for  his 
admittance,  and  die,  his  executor  may  bring  an  action  for  it. 
Evelyn,  Bart.  r.  Chichester,  3  Burr.  1717. 

Where  executors  pay  a  sum  of  money  on  the  testator's  account, 
which  they  need  not  have  done,  and  afterwards  bring  an  action  to 
recover  it  back  again,  they  must  declare  in  their  own  right,  and 
not  as  executors.    Murd  v.  Stokes,  4  1\  R.  565. 

An  executor  cannot  in  the  same  action  join  a  demand  in  bis 
own  right  with  one  in  the  right  of  the  testator.  Cockerill  and 
Wife,  administratrix,  v.  Kynaston,  Id.  £80.  Petrie,  executor,  r. 
Hannay,  3  T.  £.659;  yet  it  is  the  constant  practice  to  join  in 
the  same  declaration  several  counts  for  money  had  and  received  bj 
the  defendant  to  the  use  of  the  testator,  and  to  the  use  of  the  exe- 
cutor as  such.  lb.  A  count  on  an  insimul  computassent  with  the 
plaintiff  as  executor,  may  be  joined  with  a  count  for  goods  sold  by 
the  testator.    Thompson  v.  Stent,  ]  Taunt.  322. 

The  criterion  whether  the  counts  are  misjoined  is,  whether  the 
money,  if  recovered,  will  be  assets  in  the  hands  of  the  executor; 
and  if  it  will,  the  executor,  declaring  as  such,  is  not  liable  to  the 
costs  of  those  counts  on  which  assets  will  be  recovered,  ib.  But 
he  may  recover  in  his  own  name  money  due  to  the  testator  in  his 
life-time,  and  received  by  the  defendant  afterwards.  Shipman  r. 
Thompson,  Wils.  Rep.  103,  4;  and  in  this  case  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  testator.  Ib. 

It  is  said,  that  if  an  executor  bring  action  of  debt  for  any  diing 
in  right  of  the  testator,  it  must  be  in  the  detinet  only.  5  Co*  32. 
But  from  a  modern  decision  it  may  seem  that  in  K.  B.  at  least, 
and  where  the  proceeding  is  by  bill,  if  the  action  be  also  laid  in  the 
debet f  the  same  cannot  be  taken  advantage  of  on  demurrer;  it 
being  decided  that  the  queriiur  is  superfluoos,  and  may  be  rgected. 
Lord  V.  Houston,  1 1  East,  62.  After  this  decbion  it  may  seem 
that  very  numerous  cases  and  dicta  upon  whether  the  action  should 
be  laid  in  the  debet  and  detinet,  cease  to  be  law.  In  actions  by 
original  K.  B.  and  in  C.  P.  the  old  distinctions  may  probably  yet 
be  maintained;  but  it  is  satisfactory  to  observe  these  stumbling 
blocks,  besetting  the  ways  of  justice,  gradually  rotting.  * 


*  ft  wonld  be  a  cnrions  and  not  an 
nninAnictive  cs5ay,  to  bear  something 
of  tliis  title.  '*  Ot  the  history  of  forms, 
and  the  abolition  or  modifications  of 
those  no  longer  applicable  to  the  pre* 


sent  admin ist ration  of  jvstice."  Bot  is 
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forms  are  too  often  dear  from  their  sa- 
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taste,  as  well  as  to  his  habits.   By  the 
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The  probate  must  be  obtained  to  enable  the  party  to  sue'  for  Where  probato 
debts.  Anon.  Xo^,  81 ;  and  the  only  way  of  proving  a  right  to  toTtt^mge??- 

fersonal  property  under  a  will  is  by  the  probate.  The  King  v.  the  deocey&c. 
nhabiunts  of  Nethershal,  4  T.  R.  258.  260.  A  probate,  as  Ions 
is  it  remains  unrepealed,  cannot  be  impeached  in  the  temporal 
courts.  Allen  v.  Dundas,  3  T.  R,  125.  And  an  executor's  right 
is  derived  from  the  will ;  the  probate  is  only  evidence  of  it,  there- 
fore be  has  a  constructive  possession  from  the  testator's  death* 
Smith  V.  Milles,  iT.  R.  475.480;  and  therefore  may,  I  appre- 
hend, sue  a  writ  before  probate  obtained. 

Where  an  executor  has  obtained  probate  of  a  will  with  notice 
that  the  testator  had  made  a  subsequent  will»  appointing  another 
executor^  and  he  acted  by  taking  possession  of  the  testator's  ef- 
fects; held  that  the  executor  under  the  second  will,  who  had  ob- 
tained probate,  might  maintain  trover  for  the  effects  so  taken  pos- 
session of^     Woolley  V.  Clark,  I  D.  S^  R.  409. 

Where  there  are  boNa  notabi/ia  in  several  dioceses  in  the  same 
province,  tiie  prerogative  court  must  grant  administration ;  but  where 
m  one  diocese  of  one  province,  and  in  another  diocese  of  another 

firovince,  each  bishop  must  grant  administration.     Burston  v.  Rid- 
ey,  iSalfc.SQ. 

An  examined  copy  of  the  act  book  in  the  registry  of  the  prero-  As  to  what  will 
gative  court  of  Canterbury,  stating  that  administration  was  granted  ^^^n  SSg'^acU 
to  the  defendant  of  her  husband's  goods,  at  such  a  time,  is  proof  ministratrix. 
of  h^r  being  such  administratrix  in  an  kctiori  against  her  as  such, 
without  giving  her  notice  to  produce  the  lettefs  of  administration. 
Davis  V.  Lady  Elizabeth  Williams,  13  East ^  2S2.     Ray  v.  Clerke, 
lb.  238,  II. 

In  actions  brought  by  executors  and  administrators,  it  is  usual  Of  profcrt 
to  make  profert  of  the  probate,  or  letters  of  administration;  and 
although  the  want  of  profert  is  matter  for  special  demurrer,  yet  it 
is  aided,  after  verdict,  by  the  express  words  of  stat.  l6  &  17Car.  II. 
c.  8.  extended  by  stat.  4  Anne,  c.  16.  to  judgments  by  confession, 
niL  dicii  or  non  Bum  informatus.  And  the  omission  of  profert 
shall  not  impede  the  judgment,  except  the  same  shall  be  specially 
shewn  for  cause  of  demurrer.    Same  statute. 

In  Crawford  i>,  Whittal,  1  Doug.  4,  n.  it  was  ruled,  that  if  a 
plaintiff  declare  as  administrator  where  he  need  not,  the  want  of 


mere    practising     lawyer,    who    has  .  chaff,  some  official  ones,  those  relating 

little  ttme    or  opportunity  for  think-  to  error,  &c.  &c.  for  instance,  wonld 

ing  about  tliem,  forms   are   taken  as  >  grow  under  our  eyes.    The  administra- 

they  are   found.     Whether  they  ori«  tlon    of  justice  should  be  something 

ginated  in  utility,  as  most  likely  Ihey  else  besides  being  made  a  pretext  for 

did ;    whether    they  were    continued  taking  money  out  of  the  suitors  |K>cket 

from  pertinacity  even  after  their  uses  to  put  It  Into  those  who  do  noChin|;  to 

had  evaporated,  he  never  stops  to  In-  merit,  but  appoint  deputies  to^receive 

quire.    But  it  is  surely  time  that  prin*  It    One  of  tiie  offensive  anomalies  In 

ciple  should  be  allowed  to  pervade  prac-  practice  Is,  the  fine  received  by  sonie-«. 

tice  as  it  is  pervading  every  thing  else,  body  upon  original  writs.    I  have  not 

If  already  good,  principle  cannot  dis-  thought  It  worth  while  to  trace  this 

tnrb  it ;  if  it  be  yet  bad,  the  application  unearned  emolument  to  the  hands  into 

of  prinelple  In  the  investigation  of  the  which  it  ultimatelv  subsides.    It  is  an 

uses  of  some  forms  wonld  verv  sOon  be  exaction  which  the  legislature  ought 

a  mean  of  separating  the  cbaff  from  instantly  to  abolish;  open  compensation* 

the  grain;  and  then  what  a  heap  of  See  title  OaiGiMAU 

VOL.  I.                                              y  Y 
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profert  is  no  objectioD,  even  on  a  special  dennnrer.  See  abo  Bo- 
nafous  V.  Walker,  2  T.  K  1£6.  128,  it. 

Where  a  defendant  was  described  in  4>roce8s  generally,  be  may 
be  declared  against  as  administrator,  the  object  of  the  writ  being 
merely  to  bring  him  into  court.  Watson  v.  Pilling,  6  J.  B.  Mitore, 
66. 

Enaction  of  assumpsit  cannot  be  maintained  by  a  siirriTing 
executor  in  his  own  right  against  the  surviving  partner  of  a  deceased 
co-executor,  without  stating  him  to  be  a  surviving  partner.  Fitz- 
gerald V.  Boehm,  Id.  332. 

In  avowing  as  executor  or  administrator . under  the  statute  of 
32  //.  VIll.  c.  37.  5.  1.  it  is  not  necessary  for  the  defendant  to 
state  for  what  term  the  tenant  held  the  premises.  Quare  whether 
this  statute  applies  to  rents  arising  out  of  terms  for  years  ?  Meriton 
V.  Gilbee»  8  Taunt.  159. 
Of  actions  by  If  several  executors  be  named,  one  cannot  sue  alone  until  the 

Mtonf&cf  *""      ^^'^^"  *'"^®  renounced.     Hunt  v.  Stokes,  4  T.  JR.  565.     But  they 

all  should  Join,  though  one  only  have  probate.  See  Brookes  r. 
Stroud,  1  Salk,  3. 

An  administrator  penJen^e  Zi^e  about  a  will  may  bring  actions. 
Woollaslon  v.  Walker,  2  Str.  917. 

See  Currie  v.  Bircham,  1  D.  4r  -R*  35 ;  cited  page  703,  anie. 

There  is  a  distinction  as  to  the  period  at  which  an  administration 
and  executorship  durante  minoritate  cease ;  the  functtons  of  the 
administrator  cease  not  until  the  party  entitled  becomes  21  ;  those 
of  the  executor  on  such  party's  attaining  17.  Atkinson  o.  Cornish, 
1  Ld.  Raym.  338*  Freke  r.  Thomas,  lb,  66? ;  and  a  temporary 
administrator  must,'  in  actions  brought  by  him,  shew  that  bis  ad- 
ministration continues,  and  the  omission  will  be  fatal  on  demurrer. 
Beale  v.  Simpson,  lb.  408. 

It  is  very  important  to  be  recollected,  that  an  administration 
granted  by  a  peculiar,  will  not  entitle  the  administrator  to  sue 
upon  judgment.  Adams  v.  Terre-tenants  of  Savage,  2  Ld*  Raym. 
854.  By  a  peculiar  is  meant  an  exempt  jurisdiction.  1  Siill. 
336. 

And  though  by  the  statute  of  frauds,  an  executor  is  not  liable 
personally  without  a  written  promise,  yet  such  written  promise 
does  not  render  him  liable  at  all  events  unless  there  be  an  adequate 
consideration.  Rann  v.  Hughes,  5  T.  R.  350,  n.  nor  need  they 
find  bail  on  error.  lb. 

They  cannot  be  held  to  bail  except  on  devastavit  returned,  ffr. 
or  on  a  personal  promise;  but  the  affidavits  must  be  positive. 
Mackenzie  v.  Mackenzie,  I  T.  R.  7l6. 

Nor  can  a,  personal  representative  be  sued  in  the  county  court 
of  Middlesex.  Ail  way  v.  Burrows,  1  Doug.  I63.  As  to  their 
being  sued  in  the  debet  and  deiinet,  see  ante,  page  704. 

An  administrator  cannot  be  sued  in  debt  upon  a  simjiJe  coin 
tract  of  his  intestate.     Barry  v.  Robinson,  1 N.  R.  293. 

An  executor  having  pleaded  non  assumpsit  and  a  specialty  wbicb 
covered  the  assets,  will  be  permitted  to  withdraw  the  first  plea 
'  on  payment  of  such  costs  only  as  were  occasioned  by  that  fdea* 
Dearne  v.Grimp,  2  J3/a.  Rq»,  1275. 
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An  administrator  defendant  may  give  retainer  in  evidence,  under 
the  plea  of  phne  administravit,  or  he  may  plead  it  at  his  liberty. 
Plumer  r.  Marchant,  3  Burr.  1380. 

A  submission  to  an  award  by  an  administrator,  is  not  an  admis- 
sion of  assets.  Pearson  v.  Henry,  5  T.  iJ.  6.  See  however 
Smale's  Executors  v.  Waite,  Tfilles,  317,  n.a. 

A  promise  by  an  administrator  to  pay  the  debts  of  the  intestate 
if  there  be  no  assets,  is  nudum  pactum.  Pearson  v.  Henry, 
5  T.  R,  6". 

In  an  action  against  an  administrator  on  promises  of  the  in- 
testate, an  insimul' computassent  with  the  administrator  as  such,  of 
money  due  from  the  intestate,  does  not  make  hini  personally  liable. 
Secar  -n.  Atkinson,  iH.  Bla.  102. 

Paying  hiterest  on  a  bond  due  from  testator,  is  not  conclusive 
evidence  of  assets.     Cleverly  r.  Brett,  5  T.  R.  8,  n. 

And  where  the  plaintiff  had  demurred  to  a  plea  of  puis  dar^^ 
rein  continuance  pleaded  by  an  executor,  who  had  obtained 
judgment  thereon,  the  court  refused  to  allow  the  plaintiff  to  with- 
draw the  demurrer,  and  take  judgment  of  assets  quando  accide^ 
rint.     Prince  r.  Nicholson,  6  Taunt.  45. 

Nor  where  A.  and  B.  make  a  joint  and  several  promissory  note, 
and  after  the  lapse  of  six  years  A.  dies,  leaving  B.  one  of  his  executors, 
and  B.  subsequently  pays  interest  on  the  note  not  in  his  executorial 
character,  but  personally,  as  a  maker  of  the  note :  Held,  in  an 
action  by  the  executors  of  the  payee  of  the  note,  against  A.*8 
executors,  alleging,  first,  a  promise  by  the  testator  in  his  life-time, 
and,  second,  a- promise  by  the  executors,  after  his  death,  that  the 
payment  within  six  years  of  interest  by  B.  (who  suffered  judgment 
by  default)  was  not  sufficient  to  take  the  case  out  of  the  statute  of 
limitations  as  against  the  executors.  Atkins  v.  Tredgold,  3  D.Sf  R. 
SOO.     2B.8f  C.  23. 

But  where  two  makers  of  a  promissory  note  gave  it  to  a  creditor 
of  their  testator,  whereby  "  as  executors  they  severally  and  jointly 
promised  to  pay  on  demand,  with  interest :"  Held,  that  they  were 
personally  liable.     Childs  v.  Monins,  5  J.  B.  Moore,  28'2. 

Other  questions  as  welt  as  many  that  may  arise  as  to  suits  and  ^f  the  pleadiogt 
actions  against  an   executor  or  administrator,  seem  distinctly  to    °  •"^**  actiom* 
relate  to  the  pleadings  therein,  and  they  are  therefore  purposely 
omitted    for  a    reason  often  already  assigned,  viz.  That  on   such 
questions  the  practitioner  will  seldom  rely  on  his  own  researches. 

Executors  cannot  plead  judgments  to  a  scire  facias,  which  thej 
might  have  pleaded  to  the  action.     Earle  r.  Hinton,  1  Slra,  732. 

Of  course  an  executor  confessing  or  allowing  judgment  to  go  by 
default,  admits  assets.     See  Skelton  r.  tlawlini;,  1  Wils.  258. 

Where   executor  or  administrator  is  charged  as  assignee,  the  Jadgmentagatost 
judgment  is  de  bonis  propriis.    Tilny  v.  Norris,  I  Ld.  Raym.  533,  «»«5ntori,  &c 
but  where  be  is  charged  as  executor,  though  he  might  have  been 
-charged  as  assignee,  the  judgment  is  de  bonis  testatoris.    Buckley 
r.  Pirth,  \SalL  3 16. 

On  a  count  averring  an  account  stated,  by  the  defendant  of 
monies  due  from  him  as  executor,  the  judgment  shall  be  de  bonis 
te$tatoris.    Powell  v.  Graham,  7  Taunt.  580. 

Y  Y2 
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It  maj  be  therefore  joined  widi  conots  oo  promises  of  the  tes- 
tator.    Id.  ib. 

Declaration  by  executor  on  bond,  delivered  oo  tiie  Ist  Fdmnrjy 
sham  plea  on  the  6th,  of  an  assignment  of  the  IniimI  before  the 
death  of  the  testator,  and  payment  to  the  assignee,  defendant 
ruled  to  abide  by  plea  on  the  l6th ;  replication  took  issue  oo  the 
payment  pleaded,  and  plaintiff  entered  a  timUiUr  for  the  de- 
fendant; amilUer  struck  out  by  the  defendant,  who  Bled  denniTer 
to  the  replication :  Held,  notwithstanding  die  pbintiff 'a  delay, 
that  be  might  sign  judgment  as  for  want  of  a  plea,  and  the  oomt 
ordered  plaintiff's  attorney  to  pay  the  cosU.    Cort>ett  v.  Povetl, 

And  where,  as  against  executors,  court  wiQ  allow  judgment  to 
be  signed  nunc  pro  tunc^  see  title  Nonc  pro  tunc. 

Upon  a  writ  of  inquiry  after  interlocutory  judgment  remed  by 
scire  facias  sur  stai.  StidfV.Uh  c.  10,  the  final  jnc^^oBent  nmst 
be  against  the  administrator  and  not  the  intestate.  Weston  v. 
James,  1  Salk.  42. 

If  the  probate  be  lost,  the  plaintiff  may  declare  on  an  aem- 
pHficatiou  of  it.     Shepherd  v.  Shorthose,  1  Sir.  412. 

An  esecutor  de  son  tori,  is  be  who  takes  the  intestate's  goods 
before  administration.  Anon.  1  Sulk.  313,  but  what  acts  make  a 
person  liable  as  executor  de  son  tort  is  a  question  of  law,  the  jury 
are  to  ssy  whether  the  acts  be  sufficiently  proved.  Padget  v. 
Priest,  £  T.  R.  97.  And  the  slightest  circumstance  of  intermed- 
dling with  the  intestate's  goods,  will  constitute  a  man  an  executor 
de  son  tort.    lb.  S.  P.  Edwards  v.  Harben,  2  7*.  It.  587. 

So  hostile  is  the  law  to  interference  in  the  effects  of  the  intestate 
without  authority,  that  it  has  been  decided  upon  error  in  the 
Excheouer  Chamber,  that  an  executor  de  son  tort  cannot  discharge 
himself  from  an  action  brought  by  a  creditor,  by  deliTering  over 
the  effects  to  a  rightful  executor  after  the  action  is  brought.  Curtis 
V.  Vernon,  3  T.  R.  587.  Nor  can  he  retain  for  his  own  debt  of 
an  higher  nature,  by  consent  of  the  rightful  executor^  given  after 
the  bringing  of  the  action  by  the  creditor.  lb. 

Executors  and  administrators  are  answerable  as  far  as  they  have 
assets.  £ae.  Abr,  ub.  sup.  95  ;  and  the  testator's  covenant  extends 
to  them,  though  not  expressly  mentioned^  ib.  n.;  but  they  are  not 
bound  to  embark  in  the  personal  trusts  of  their  testator,  nor  to 
answer  for  injuries  committed  by  him.  Bac.  jib.  ub.  sup.  tot 
actio  personalis  moritur  cum  persona. 

But  they  are  answerable  where  there  is  a  duty  as  well  as  a  wrong, 
that  is  in  all  personal  actions  which  arise  ex  contractu^  but  not  ex 
maleficio.  lb.  97*  Trover  lies  not  against  executors  for  a  conver* 
^  sion  by  their  testator.     Hainbly  v.Trott,  1  Coup.  SI 5. 

llie  touchstone  of  these  cases  is  put  by  Lord  Mansfield. 
Where  the  plea  is  that  the  testator  is  not  guilty,  the  form  of 
action  will  not  lie  against  an  executor.  The  above  case  was  de* 
cided  upon  great  consideration. 

All  sums  stated  by  an  executor  in  his  inventory  given  into  the 
Ecclesiastical  Court,  as  supposed  to  be  recoverable,  are  assets 
in  his  hutids,  unless  he  prove  a  demand  and  refusal.  Young  r. 
Cawdrey  and  Another,  8  Taunt.  734. 
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An  executor  may  make  himself  liable  to  the  plaintifF'3  demand, 
b^  submitting  his  testator's  disputes  to  arbitration,  and  binding 
himself  to  perform  the  award.  Smale's  Executors  v.  Waite, 
fVi/tes,  317,  w.  a.     See  infra, 

Tliis  question  of  liability  of  executors  to  costs  or  not,  has  been  Of  tli«ir  liability 
made  the  subject  of  a  great  variety  of  decisions,  and  the  learning,  **  ^®  ^^^' 
ingenuity,  and  authority  of  the  ablest  men  have  been  employed  to 
distinguish  some  certain  principle,  influencing  those  decisions,  that 
have  taken  place  upon  stat.  23  U.  VIII.  c.  15.    Though  not  as  an 
excuse,  the  difficulty  may  certainly  present  a  reason  for  stating  only 
a  few  of  the  practical  cases.     An  elaborate  comment  on  the  ques- 
tioo  will  be  found,  2  B.isP,  254,  and  reference  may  be  had  to 
the  work  on  Costs  by  Mr.  now  Mr.  Baron  Hullock,  and  that  of 
the  Law  of  Executors  and  Administrators  by  Mr.  Toller. 

When  the  plaintiffs,  and  suing  in  auter  droits  executors  and 
administrators  pay  no  costs.  Bac,  Abr.  u6.  kup.  not  even  where 
judgment  is  as  it  may  be  obtained  against  them,  as  in  the  case 
of  a  nonsuit.  Howard  v.  Rathbone,  fVilles  Rqt.  3 16 ;  per  cur. 
M.  42  G.  111.  K.B.  2  Tidd,  993.  An  executor  b  liable  to 
eosts  of  a  non  pros ;  if  he  wish  to  be  relieved  from  costs,  he 
should  apply  to  the  court  for  leave  to  discontinue  without  payment 
of  costs.  Anon.  1  Chit.  R.  629>  n.  And  also  costs  for  not  going 
to  trial  according  to  notice.  lb.  On  a  latter  day  in  the  term,  a 
question  arose  whether  executors  having  held  a  party  to  bail,  with- 
out reasonable  or  probable  cause  for  a  debt  due  to  their  testator, 
were  within  the  stat.  43  G.  III.  c.  46.  s.  1.  And  the  court  held  . 
that  they  were,  because  an  action  for  a  malicious  arrest  would  lie 
against  them,  and  this  was  an  analogous  remedy.  Freely  v.  Reed, 
5  B.  Si  A.  5\bf  n.  a.  So  also  where  they  bring  an  action  in  their 
own  ri^ht,  as  for  a  conversion  or  a  trespass  in  their  own  time, 
although  they  name  themselves  executors,  they  shall  pay  costs. 
Howard  v.  i^thbone,  Wille$  Rep.  3l6. 

In  a  late  case  also  it  was  decided,  that  where  administrators 
declare  in  trover^  on  a  possession  of  the  goods  by  their  intestate 
and  a  conversion  in  their  own  time,  and  are  nonsuited,  they  are 
liable  to  costs  :  for  the  fact  of  their  possession  was  held  immate* 
rial,  and  that  they  might  sue  in  their  own  right.  HoIIis  v.  Smith, 
10  Eaitf  293.  And  see  Monkhead  v.  De  Grainge,  JIf.  41  G.  III. 
K.  B.  2  lidd^  992.  The  case  of  Cockrill  v.  Kynaston,  as  to  the 
costs  was  held  to  be  over-ruled  by  that  of  Bolland  Vt  Spencer, 
7  T,  R.  358. 

Covenant  by  the  plaintiff  as  administratrix  on  a  breach  subse- 
quent to  the  deatli  of  her  intestate,  and  judgment  against  her  on 
demurrer;  held  that  she  was  not  liable  to  costs.  Tattersall  v, 
Groote,  2  B.  ^  P.  253. 

Where  plaintiff  sued  as  executor,  and  was  nonsuited  upon  evi- 
dence being  given  at  the  trial,  that  the  supposed  testator  was  still 
alive,  the  court  refused  to  allow  costs  to  the  defendant,  it  appear- 
ing  from  affidavits  on  both  sides,  to  be  still  at  least  doubtful  whe- 
ther the  supposed  testator  were  living  or  not.  Zachariah  r.  Page, 
1  B.  Sf  A.  386. 
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Executors  or  administrators  are  not  necessarily  exempted  from 
costs  on  interlocutory  motions.  Per  cur.  M.  42  G.  111.  K.  B. 
2Tidd,993.  • 

Where  a  lessor  of  the  plaintiff  dies  after  the  commission  day  at 
the  assizes,  and  is  nonsuited  upon  the  merits  of  the  ejectment,  his 
executor  is  not  liable  for  the  costs  under  the  common  consent 
rule  given  by  the  testator  in  his  life-time.  Doe,  d*  Payne  v. 
Grundy,  2  D.  *  JR.  4S7.     1  fi.  *  C.  284. 

When  defendants  they  shall  both  pay  and  receive  costs  where 
so  judged,  2  JB.  ^  P.  253 ;  and  the  judgment  against  them  is  de 
bonis  tesiatoris  si,  Sfc.  8^  si  non,  tunc  de  bonis  propriis.     lb. 

But  upon  the  pleas  of  non  assumpsit  and  plene  adminislravit^ 
the  plaintiff  joined  issue,  and  omitted  to  pray  judgment  of  assets 
guando,  &c«  the  first  issue  being  found  for  the  plaintiff,  and  the 
second  for  the  defendant ;  the  defendant  is  entitled  to  the  postea 
and  general  costs.     Hogg  v.  Graham,  4  Taunt.  135. 

An  administrator  may  make  himself  liable  to  costs,  by  applying 
to  be  made  party  to  a  rule  of  court  in  whicli  costs  are  reserved. 
Smale's  Executors  v.  Waite,  Ifiltes^  316,  n.  a. 

Where  an  executrix  pleaded,  first,  non  assumpsit,  second,  «ie 
ungues  executrix,  and,  third,  plene  administravit,  and  issues  on 
the  first  pleas  were  found  for  plaintiff,  and  on  the  last  for  defend- 
ant, it  was  holden  that  the  last  plea,  being  a  complete  answer  to 
the  action,  the  defendant  was  entitled  to  the  general  costs  of  tlie 
trial.     Edwards  v.  Bethel,  iB.S^J.  254. 

On  a  judgment  of  assets  guando  acciderint,  upon  a  plea  by  an 
executor  of  a  judgment  outstanding,  and  plene  administravit,  the 
plaintiff  is  entitled  to  costs  de  bonis  testatoris.  1  Chit.  R.  629>  n. 

Where  an  executor  or  administrator  pleads  several  pleas  to  the 
whole  declaration,  as  non-assumpsit  and  plene  adminutravit,  and 
one  of  them  is  found  for  him,  he  is  entitled  to  the  posLea  and  costs, 
though  the  other  plea  be  found  against  him.  Garnans  v.  Hesketh, 
E.  22  G.  III.  K.  B.  Cockson  v.  Drink>i^ater,  T.  23  G.  III.  K.  B. 
2  Tidd,  994. 

The  statute  8  &  9  ^.III.  c.  11,  does  not  extend  to  an  action 
of  debt  on  bond  against  executors,  one  of  whom  is  acquitted  on 
the  plea  of  plene  administravit  prater.  Duke  of  Norfolk  v. 
Anthony  and  Another,  JS.42G.III.  K.  B.  2Tidd,  iOOi.^ 

EXHIBIT.  Where  a  paper  or  other  writing  is  on  motion,  or 
on  other  occasion  proved;  or  if  affidavit  to  which  the  paper- 
writing  is  annexed  refer  to  it,  it  is  usual  to  mark  the  same  willi 
a  capital  letter,  and  to  add :  ''  This  paper-writing,  marked  with 
the  letter  A.,  was  shewn  to  the  deponent  at  the  time  of  bis  being 
sworn  before  me,  and  is  the  same  by  him  referred  to  by  the  affidavit 
annexed  hereto.''  Such  paper  or  other  writing,  with  this  attest- 
ation, signed  by  the  judge  or  other  person  before  whom  the  afli- 
davit  shall  have  been  sworn,  is  called  an  exhibit. 

EXIGENT.    The  writ  of  exigi facias,  ^bicb,  from  its  analogy  with 
fieri  fadas^  scire  facias,  SfC*  may    be    treated    under    the   neit 
UUe. 
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EXIGI  FACIAS.    fVrii  of  Exigi  Facias.  '^^^' 

This  is  a  writ  issued  in  the  course  of  proceeding  to  outlawry, 
deriving  its  title  or  application  from  the  mandatory  words  to  be 
found  therein,  signifying  '*  that  you  cause  to  be  exacted  or  re- 
quired/' and  it  is  that  proceeding  in  au  outlawry  which,  with  the 
writ  of  proclamation,  issued  at  the  same  time,  immediately  pre- 
cedes the  writ  of  capias  utlagaium* 
See  titles  Capias  Utlagatum.    Outlawry. 

PRACTICAL  DIRECTIONS. 

T%ig,  as  well  as  the  writ  of  prodawusiuni  ia  be  menHoned  hereafter.  By  whom  iifiwd. 
is  made  out  by  the  Jikaer,  on  leaving  with  him  the  capias,  alias  and 
pluries  capias,    prevumsfy  issmed  oat    tn  proceeding  to  outlaw  a  de*- 
Jendanti  and  returned  by  the  sheriff. 

The  vnrit  of  exigi  facias  is  usually  directed  to  the  shenf  of  the  county  To  whom  disteU 
where  the  action  is  laid;  but  as  to  whether  it  must  be  so  directed  or  not,  ^* 
the  authorities  are  not  agreed*     That  it  must,  see  Bro.  Abr.  tit.  Exigent 
and  Capias,  Dyer,  296.      That  it  need  not  be  so  directed,  see  Gilb* 
C.P.  16.    Cromp.  introduction,  95.    5  Bac.  Abr.  242. 

Asthejilaxer  mahes  out  the  writ  and  proclamation,  the  forms  might 
be  omittA,  but  the  proceeding  itself  wiU  be  the  better  understood  by  re- 
ferring  to  the  forms,  and  they  are  therefore  subjoined ;  time  is  also  saved 
by  the  attorney  engrossing  them,  Payjilazer  for  writ  and  proclamation' 
JOs.  6d,  sealing  Id.  each.  These  are  to  be  taken  to  the  proper  sheriff's 
office  (usually  London,  for  the  reason  presently  assigned),  pay  re- 
turning  2$.  Sd.  When  the  Jive  exactions  have  been  duly  returned,  the 
capias  utlagatum  may  issue. 

This  writ  o^  capias  utlagatum  tsveryjully  treated  under  its  proper  title. 

But  it  may  so  happen  that  Jive  exactions  are  not  returned,  and  thai  Of  the  writ  of 
an  allocatur  exigi  facias  may  be  necessary;  as,  where  there  shall  not  be  ^11*^^*^  sx.  /«• 
hustings  courts,  if  in  London,  or  county  courts,  if  elsewhere,  sujfieient 
between  the  teste  and  return  of  the  writ  of  exigi  facias,  to  enable  the 
sheriff'  to  return  Jive  exactions  and  proclamations;  if  even  upon  the  al- 
locatur exigi  facias,  the  full  Jive  exactions  shall  not  be  returned,  another 
exigi  facias  and  writ  of  proclamation  must  be  issued;  this  is  rarefy, 
if  ever,  necessary.  The  allocatur  is  obtained  on  leaving  the  exigi 
facias,  or  Jirst  allocatur,  as  in  the  case  above-mentioned,  with  the 
filazer,  who,  on  first  bespeaking  the  writ,  as  above  directed,  mahes  the 
same  out.  Pay  for  sucU  allocatur  and  proclamation  Us.  (id.  sealing  Id* 
To  be  left  in  Hke  manner  with  the  sheriff  to  be  returned. 

It  is  necessary  to  be  careful  that  no  county  court  days,  or  hustings,  if  Ezactioo  necet- 
tfi  London,  intervene  between  the  last  of  the  former  county  court  or  hust'  »*nr  five  tocccft- 
ings  days  returned,  and  the  teste  of  the  allocatur ;  for  the  exaction  of  ^^^  *^*"'  "•^•' 
the  party  must  be  at  five  court  days  immediately  succeeding  one  another, 
and  if  this  shall  not  have  been  the  case,  an  allocatur  will  be  had,  and  a 
new  exigi  facias  must  issue.     This  I  take  to  be  the  sense  of  what  is  mew- 
tioned  incidentally  in  the  report  ofStowel  v.  Lord  Zouch,  Plowd.  371. 

It  is  remarked  by  Try's  Jus  Filaz.  67,  tkat  if  the  action  be  laid  its  Why  iirocMding 
London,  the  defendant  will  be  the  sooner  outlawed  in  respect  of  the  *"    Jf  "^  Hf*' 
hustings  than  in  any  county  ;  and  page  06,  that  Hilary  Term  is  not  so  ^^^^i^oSi 
convenient  to  begin  to  sue  to  the  outlawry  as  in  other  terms  on  account  of  Uwry. 
the  short  vacation  between  Easter  and  Trinity  Terms. 

As  the  writ  o^  exigi  facias  and  tlic  writ  of  proclamation  co-operate  in  Writ  of  procia* 
effecting  one  stage  of  the  proceeding  to  outlawry,  I  have  not  disjoined  mation. 
them,  but  shall  now  more  particularfy  treeU  the  writ  of  proclamation, 
mentioned  above. 
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When  oaHed  It  i$  called  a  foreign  praclamation  when  UUnoi  directed  to  the  mme 

foreign  procla-     gheriff  as  the  writ  of  exigi  facias  u . 

Stot8?6H.Vin.       ^^^'  ®  ^-  ^^^^'  ®-  4./r«*  gave  the  wrU  of  proclamaium,  hmi  the 
C.4.  3i£Us.c.S*.  P^^sent  law  and  practice  in  relation  to  this  writ  originatet  wdM  stat, 

81  Eliz.  c.  3.  s.  1 .     By  which  in  ecery  action  personal,  wherein  any  writ 
of  exigent  shall  be  awarded  out  of  a:ny  court,  one  writ  of  proelamatiau 
Aall  be  awarded  and  made  out  of  the  same  court,  having  dag  of  teste 
and  return,  as  the  said  writ  of  exigent  shall  have  directed,  and  delivered 
of  record  to  the  sheriff  of  the  cotmty  where  the  defendant  at  the  time  of 
the  exigent  so  awarded,  shall  be  dwelling,  which  writ  of  proelawu»tiem 
shall  contain  the  effect  of  the  same  action,  and  that  the  sheriff  of  the 
county,  and  to  whom  any  such  writ  of  proclamation  shall  be  directed, 
shall  make  three  proclamations  in  this  form  following,  and  mot  other- 
wise, that  is  to  say,  one  of  the  same  proclamations  m  the  open  county 
.  court,  and  one  other  of  the  same  proclamations  to  be  made  at  the  quarter 
sessions  of  the  peace  m  those  parts  where  the  party  defendant  at  the 
time  of  the  exigent  awarded,  shall  be  dwelling,  and  one  other  of  the 
same  proclamations  to  be  made  one.  month  at  the  least  before  the  qninto 
exact  by  virtue  of  the  said  writ  of  exigent,  at  or  near  to  the  ntost  usual 
door  of  the  church  or  chapel  of  that  town  or  parish  where  the  defendant 
shall  be  dwelling  at  the  time  of  the  said  exigent  so  awarded,  and  if  the 
defendant  shall  be  dwelling  out  of  any  parish  then  in  such  place  as  afore- 
said, of  the  parish  in  the  same  countjf,  and  next  adjoining  to  the  place 
of  the  defendant's  dwelling,,  and  upon  sending  immediateh^  after  divhie 
service  and  sermon,  if  any  sermon  there  be,  and  if  no  sermon  there  be, 
then  forthwith  after  divine  service,  and  that  all  outlawries  had  enuL  pro- 
nounced, and  no  writs  of  proclamtUum  awarded  and  returned  according 
to  the  form  of  this  statute,  shall  be  utterly  void,  and  of  none  effect. 
Its  ttde.  This  writ  bears  the  same  teste  and  return  with  that  of  the  writ  of 

.  exigi  facias  or  exigent 

FORMS. 

No*  1.  George,  (&c.)    To  the  sheriff  of ——,  greeting:  We  command 

iSi*^  ^^itSS/*"  yon,  that  yon  canse ,  late  of-  (exactness  as  to  the  place 

^^or  sxigeat.  ^  indispensable.  See  stat»  1  H.  V.  c.  6.)  in  yonr  connty,  to  be  de- 
manded from  connty  conrt  to  connty  court,  until,  according  to  the 
law  and  eustom  of  England  he  be  outlawed  if  he  doth  not  appear; 
and  if  he  doth  appear,  then  take  him  and  keep  him  safely,  so  that 

you  may  have  his  body  before  us  on (if  there  sAatt  net, 

as  probably  there  will  not  be,  sufficient  county  or  hustings  court  dap 
between  the  teste  and  return,  an  allocatur  exigi   facias  miis^  issue) 

wheresoever  we  shall  then  be  in  England,  to  answer  to ,  of  a 

plea  for  that  whereas  the  said ,  on,  (S^c*  copy  the  whole  precipe) 

to  the   damage  of  the  said  of  £ '-,  as  it  is   said,  and 

whereupon  you  did,   on  (the  day  of  the  sheriff's  return  to 

the  pluries  capias)  last  past,  make  a  return  to  us  that   the   said 

was  not  found  in  your  bailiwick.     And  have  you  there 

this  writ.    Witness •    (The  teste  must  be  the  quarto  die  post 

of  the  return  of  the  pluries  capias,) 

No.  2.  At  my  county  court  held  for  the  county  of ,  at  the  sign  of 

Jteinrn  of  the  ,  in  the  parish  of  ,  in  the  county  aforesaid,  on  the 

'^riff  J^"e    7-  dVof- —..in  »««•  ye»r  within  wriUen,  4he  wiUrin 

^rit.  named was  a  nrst  time  demaQdeu,  and  did  not  appear.  Ana 

at  my  county  court  held  for  the  said  county  of ,  at  the  sign 

of aforesaid,  the day  of-        ■    ■    ,  in  the  year  af^w- 

said,  the  said  ■     *  ■  <#  was  a  second  time  demanded,  and  did  d^^ 


EXIGI  FACIAS;  Forms:  713 

appear.    And  at  my  county  court  held  for  the  said  county  of 


at  the  sign  of aforesaid,  the day  of  — -• ,  in  the 

year  aforesaid,  the  said was  a  third  time  demanded,  and 

did  not  appear. 

The  answer  of ,  sheriff* 

{If  the  theriff  go  out  of  (fflee,  the  new  iheriff  makes  the  fol- 
lowing retwm:) 

The  writ,  as  abo^e  indorsed,  was  delivered  to  me,  the  under-named 

K resent  sheriff,  by  the  above-named  late  sheriff,  at  his  going  out  of 
is  office, 

(7%e  new  sheriff  then  proceeds.) 

At  my  county  court  held  for  the  said  county  of ,  at  the 

sign  of aforesaid,  the  day  of ,   in  the  vear 

aforesaid,  the  said was  a  fourth  time  demanded,  and  did 

not  appear.    And  at  my  county  court  held  for  the  said  county  of 

,  and  at  the  sign  of .  aforesaid,  the day  of 

■    -f  in  the  year  aforesaid,  the  said was  a  fifth  time 

demanded,  and  did  not  appear. 

Therefore  by  the  judgment  of ; — ,  esq.  and ,  eso, 

coroners  for  our  sovereign  lord  the  king,  for  the  county  aforesaid^ 
the  said  ■■  is  outlawed. 

The  answer  of ,  sheriff. 

Gteorge,  (&c.)  To  the  sheriff  of ,  greeting :  We  command         No.  3. 

you,  that  allowing  those  hustings  at  which  ,  late  of ,  Writ  of  «ilMi«r 

was^  demanded,  and  did  not  appear,  as  you  returned  to  us  to  our  txigt^t  C.  P. 

justices  at  Westminster,  at  a  certain  day  now  past,  you  cause  the  said 

'  to  be  further  demanded  at  your  next  hustings,  until  (^c.  here 

copy  the  exigi  facias  down  to  the  words  **  it  is  said'O,  and  have  there 

this  writ.     Witness,  Sir  William  Draper  Best,  knt  at  Westminster, 

tte ,  (4-c.) 


N.  B.  Jjf  in  the  comUy  coiir^,  say  **  allowing  those 


county  courts,"  and  so  putting  *'  amnty  eourf*for  "  knsiing:** 
the  teste  qftku  allocatur  ^ould  be  the  quarto  die  post  of  the 
return  of  exigi  facias  if  out  of  term;  if  in  term,  the  return  of 
the  exigi  facias.  In  the  copying  the  exigi  facias,  as  above 
directed,  the  return  must  be  altered  so  as  to  embrace,  if 
possible,  the  remaining  number  of  hustings  or  eonnty  eowrt 
days,  in  order  to  complete  the  outlawry. 

George,  (&c.)    To  the  sheriff  of. ,  greeting :  Whereas  by         Jfo.  4. 

our  writ,  we  have  lately  commanded  you  that  you  cause ,  writ  of  proda- 

late  of ,  in  vour  county,  to  be  demanded  from  county  court  nation. 

to  county  court,  until,  according  to  the  law  and  custom  of  England, 
he  be  outlawed,  if  he  shall  not  appear,  and  if  he  should  appear,  then 
that  you  should  take  him  and  keep  him  safe,  so  that  you  might  have 
his  body  before  us  on = — ,  (the  return  of  the  exigi  facias)  whereso- 
ever we  should  then  be  in  England,  to  answer  to ,   of  a 

certain  plea  of  trespass  on  the  case  to  the  damage  of  the  said  — • — , 

of  £ ,  as  it  is  said.    We  therefore  command  you  that,  according 

to  the  statute  in  that  case  made  and  provided  in  the  thirty-first  year 
pf  the  reign  of  Elizabeth,  -late  queen  of  England,  you  cause  the  said 

— to  be  proclaimed  three  several  days,  according  to  the  form 

of  the  said  statute,  one  of  whjch  proclamations  to  be  made  at  or 
near  the  most  usual  church  door  of  the  parish  where  the  said  — ry — 
is^  an  inhabitant,  that  he  render  himself  to  you,  so  that  you  may 
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have  his  body  before  na  at  the  aforesaid  time,  to  answer  the  said 
-^ in  the  plea  aforesaid,  and  have  there  this  writ :  Witness, 

No.  5.  Ry  virtue  of  the  within  writ  to  me  directed,  I  caused  the  within 

Tbe  retnrn  of  the  named ,  to  be  proclaimed  three  several  days,  according  to  the 

writ  of  proda-   effect  of  the  within  mentioned  statute,   as  it  is  within  commanded 
matioD.  me^ 

The  answer  of -,  aheriff.* 

EXONERETUR.    See  tides  Bail;  Sumndir  in  discharge  of 
Bail.   Bankruptcy.   CobImittitub  Piece,  ante. 
'Wliat  An  exoneretur  derives  its  appellation  from  the  operative  word, 

whereby  the  master  or  filazer,  at  the  instance  of  bail,  on  previous 
notice  or  order  for  that  purpose,  cancek  their  liability  on  the  bail 
piece  to  the  plaintiff  for  the  debt  of  their  principal  due  to  him. 

The  defendant  was  arrested  bv  a  wrong  Christian  name,  but 
the  plaintiff  having  declared  agamst  him,  and  bail  having  been 
put  in  and  perfected  for  him  by  his  right  name,  the  bail  cannot 
afterwards  object  to  the  irregularity,  upon  a  motion  to  enter  an 
juoneretur  upon  the  bail  piece.    Clarke  v.  Baker,  13  Easi,  S73. 

So,  after  justification  and  subsequent  demand  of  plea,  and  time 
allowed  for  pleading,  it  is  too  late  to  object  a  variance  of  action 
stated  in  declaration,  from  that  stated  in  the  affidavit  to  hold  to  bail. 
Knight  V.  Dorsy,  iB.S^  B.  48. 

So  where  one  of  the  king's  guard  had  been  arrested  in  tb^ 
palace  court,  and  by  habeat  corpus  cum  causa  removed  the  esse 
,  mto  this  court,  and  bad  put  in  aud  perfected  bail  upon  the  habeas 
corpus:  Held,  that  the  bail  had  not  been  exonerated,  even  sup- 
posing the  defendant  privileged  from  arrest.  Sard  v.  Forrest, 
%D.6;R.2M.    1  fi.  4r  C.1S9.  S.  C. 

As  to  where  the  court  of  C.  P.  will  direct  an  exoneretur  to  be 
entered  in  case  of  a  defendant  in  criminal  custody,  see  page  ^3, 
ante*    Aud  see  littlewood  v.  Crowther,  S  D,Ss  R.  533. 

PRACTICAL  DIRECTIONS,  K.  B. 

Obtain  bail  piece  from  the  judges  ehamberM;  also  certificate  fitm. 
the  proper  officer  in  whose  custody  the  prisoner  tnay  be:  take  these, 
together  with  the  rule  or  order  for  the  exoneretur,  to  the  master,  who 
enteri  the  exoneretur  on  the  bail  piece.  This  being  done,  file  same 
with  the  signer  of  the  writs.  If  filed  without  an  exoneretur  entered 
thereon,  the  bail  remains  liable.  The  rule  or  order  will  have  been 
obtained  on  motion  or  summons^  as  mentioned  under  the  titles  to  which 
reference  is  above  made. 

PRACTICAL  DIRECTIONS,  C.P. 

7%e  exoneretur  ts  entered  by  the  filazer  in  his  day  booh,  on  the 
production  of  the  like  documents. 

EXPENCES.  Expences  of  Arbitration.    See  title  Arbitration, 
ante. 

: •    Expences  of  Eapecutumi.    See  title  Ex  Ecnxioii, 

ante. 

Expences  of  Witnesses.    See    titles    Subpcena, 


Witness. 


EXTENT ;  Extent  in  chief  or  in  md.  Ii6 

EXTENT.     Writ  af  extent. 

Extent^  or  extent  in  chief,  as  at  present  used,  is  an  execution  at 
the  suit  of  the  crown ;  and  being  a  mere  fiscal  writ,  it  is  scarcely 
a  title  of  general  practice ;  but  as  it  may  often  interfere  with  an 
execution  by  fieri  facias  aJt  jthe  suit  of  the  subject,  such  caseS'  as 
may  also  relate  to  extent  in  chief  will  be  found  by  referringr  to 
titles  Execution,  ante;  and  Fieri  Facias. 

This  writ  of  extent  in  chief  issues  out  of  the  Exchequer,  and 
the  practice  belonging  exclusively  to  the  clerks  and  attomies  of 
that  court,  to  dilate  upon  the  practice  here  seems  useless. 

But  although  this  eytent  be  issued  in  cases  where  the  crown  is 
party,  yet  extent;  as  a  general  term,  is  not  peculiar  to  crown  prac- 
tice, e.  g.  the  execution  which  issues  by  virtue  of  a  statute  mer- 
chant or  statute  staple,  is  called  an  extent ;  so  also  in  that  execu- 
tion which  issues  against  an  heir,  on  a  judgment  in  an  action  of 
.    debt  against  him.  on  the  obligation  of  his  ancestor. 

And  Extent  in  Aid,  also  an  Exchequer  process,  formerly 
much  and  now  somewhat  liable  to  be  abused,  is  regulated  by  stat. 
57G.  III.  p.  117.  For  the  doctrine  and  practice  in  relation  to 
extent,  as  an  Exchequer  process,  whether  in  chief  or  in  aid,  see 
fVest  on  Extents.    Also  2  Tidd,  Index. 

The  above  statute  has  very  much  obviated  a  gross  abuse  of 
this  writ.  For  not  only  any  person  indebted,  or  likely  to  be  in- 
debted to  the  crown  on  specialty  or  record,  but  any  one  so  in- 
debted in  part  or  by  simple  contract  only,  might  have  extent  in 
aid  issued  in  their  favor.  The  effect  of  this  supposed  right  often 
became  very  injurious,  not  only  to  the  debtor  to  the  crown,  but 
to  the  customers  and  connexions  of  such  debtor ;  and  who,  in  con- 
sequence of  the  issuing  of  the  writ,  suddenly  found  themselves 
called  upon  to  pay  the  amount  of  their  respective^  debts  into  the 
Exchequer. 

To  remedy  this,  a  growing  mean  of  oppression,  the  above  man-  stat.  57  G.  III. 
tioned  statute  was  passed;  and  thereby  ^^  it  shall  not  be  lawful  for  c»  iir.  «.4. 
any  person,  companies  or  societies  of  persons,  corporate  or  not 
corporate,  who  shall  or  may  be  indebted  to  his  miijesty  by  simple 
contract  only ;  nor  for  any  such  person,  companies  or  societies, 
who  shall  or  may  be  indebted  to  his  majesty  by  bond,  for  answer-* 
i"S»  accounting  for,  and  paying  any  particular  duty  or  duties,  or 
sum  or  sums  of  money,  which  shall  arise  or  become  due  and 
payable  to  his  majesty  from  such  person,  companies  or  societies 
respectively,  for  and  in  respect  and  in  the  course  of  bis  or  their 
particular  trades,  manufactories,  professions,  businesses  or  callings ; 
nor  for  any  suth-distributor  of  stamps,  who  shall  have  given  bond 
to  his  majesty ;  nor  for  any  person  who  shall  have  given  bond  to 
his  majesty,  either  jointly  or  separately,  as  a  surety  only  for  some 
other  debtor  to  bis  majesty,  until  such  surety  shall  have  made  proof 
of  a  demand  having  been  made  upon  him  on  behalf  of  his  ma- 
jesty, in  consequence  of  the  non-performance  of  the  conditions  of 
the  bond  by  the  principal,  and  then  only  to  the  amount  of  the 
aaid  demand;  to  sue  out  and  prosecute  any  extent  in  aid,  by  reason 
or  on  account  of  any  such  debt  or  debts  to  his  majesty  respec- 
tively, for  the  recovery  of  any  debt  or  debts  due  to  such  pers<^n, 
icompanies  or  societies^  or  to  such   sub-distributor  of  stamps  or 
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Stat  57  G.  m.         surety  as  aforesaid :  and  that  all  and  every  commission   to  find 

^'  ^^^*  '    debu,  extent  in  aid,  and  other  proceedings,  which  shall  be  so  issued 

or  instituted  at  the  instance  of  or  for  such  simple  contract  or  bond 
debtor  or  debtors  respectively,  and  all  proceedings  thereupon,  shall 
be  null  and  void.  Ine  act  not  to  extend  to  prevent  any  persons 
who  shall  or  may  become  debtor  or  debtors  to  his  majesty  by 
simple  contract  only,  by  tlie  collection  or  receipt  of  any  money 
arising  from  his  majesty's  revenue,  for  his  majesty's  use,  from 
applying  for  and  suing  out  any  commission  or  commissions,  extent 
or  extents  in  aid,  in  case  due  or  more  of  such  persons  shall  be 
bound  to  his  majesty,  by  bond  or  specialty  of  record  in  the  said 
court  of  Exchequer,-  for  answering,  securing,  paying  over,  or  ac- 
counting for  to  his  majesty,  the  particular  duties  or  sums  of  money, 
which  shall  constitute  the  debt  that  may  be  so  then  due  from  such 
person  or  persons  to  his  majesty. 

Sect  5w  **  No  extent  in  aid  shall  be  issued  on  any  bond  given  by  any  per- 

son as  a  surety  for  the  paying  or  accounting  for  any  duties  which 
may  become  due  to  his  majesty,  from  any  body  or  society,  wbe» 
ther  incorporated  or  otherwise,  carrying  on  the  business  of  in- 
surance against  any  risques,  either  of  tire  or  of  any  other  kind 
whatever.** 

Sect  61.  Also,  by  the  same  statute  s.  6.  "  any  person,  imprisoned  under 

or  by  virtue  of  any  writ  of  cmias,  on  any  extent  hi  aid,  to  apply 
to  the  bii(rons  of  his  majesty^i  court  of  Exchequer  in  England  or 
Scotland,  or  to  any  barou  of  the  same  court  in  vacation,  for  bis 
discharge,  giving  one  month's  previous  notice  in  writing  to  the 
person  to  whom  he  owed  the  debt  or  sum  or  sums  of  money  for 
which  he  is  so  imprisoned,  at  the  time  such  debt  was  seized  under 
such  extent  in  aid,  of  his  intention   to  make  such  application, 
and  stating  in  such  notice  the  ground  of  such  applicatiou,  and  an 
enumeration  and  description  of  all  and  every  the  property,  debts 
and  effects  whatsoever,  of  such  person,  in  his  own  possession  or 
power,  or  in  the  possession  or  power  of  any  other  person,  for  his 
use ;  and  the  said  court,  or  any  such  baron  in  vacation,  to  whom 
such  application  shall  be  made,  is  authorised  to  order  such  per- 
son to  be  brought  before  them  or  him,  to  be  examined  upon  oath, 
touching  and  concerning  his  property  and  effects;   and  if  such 
person  shall,  upon  such  examination,  mak6  a  full  disclosure  of  alt 
nis  property  and  effects,  to  the  satisfaction  of  the  said  court  or 
baron,  or  it  shall  otherwise  appear  reasonable  and  proper  to  such 
court  or  baron  that  such  person  should  be  no  longer  imprisoned 
under  such  writ,  such  court  or  baron  may  order  a  writ  of  stiper- 
sedeas  quoad  corpus  to  be  issued  out  of  the  said  court,  for  the 
liberation  of  such  person  from  such  imprisonment.      No  such 
liberation  as  aforesaid  shall  be  held  or  deemed  to  satisfy  or  super- 
sede such  extent  in  aid,  or  any  proceedings  thereon,  except  as 
to  such  imprisonment,  or  the  debt  or  debts  seized  under  and  by 
virtue  thereof,  and  for  which  such  person  or  persons  shall  be  so 
imprisoned," 
Sect.  1.  **  Upon  the  issuing  of  every  extent  in  aid,  on  behalf  of  any  debtor 

to  his  inajesty,  his  majesty's  court  of  Exchequer  at  Westmiuster^  or 
the  chancellor  of  his  mdjest^'s  Excliequer,  or  lord  chief  baron  or 
other  barou  of  the  said  court,  granting  thc^'a^  fur  the  issuing  of  suck 
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extent  in  aid,  shall  cause  the  amount  of  the  debt  or  sum  of  money  Stit.  57  G.  III. 
due  or  claimed  to  be  due  to  his  majesty,  to  be  stated  and  specified  ^*  ^^^* 
in  the  said  Jiat ;  and  that  in  all  cases  in  which  the  debt  or  debts 
found  due  to  the  debtor  to  his  majesty  shall  be  equal  to  or  exceed 
the  debt  stated  and  specified  in  the  said  Jiat  as  aforesaid,  the 
amount  of  the  debt  so  stated  and  specified  in  the  said  fiat  shall  be 
indorsed  upon  the  writ ;  and  tl>^  writ  so  indorsed  shall  be  deemed 
to  be,  and  be  the  authority  and  direction  to  the  sheriff  or  other 
officer  who  shall  execute  such  writ,  in  making  his  levy  and  executing 
the  same,  as  to  the  amount  to  be  levied  and  taken  under  the  said 
writ :  and  that  in  all  cases  in  which  the  debt  or  debts  found  due 
to  the  debtor  to  his  majesty,  shall  be  of  less  amount  than  the  debt 
stated  and  specified  in  the  said  fiat  as  aforesaid,  the  amount  of 
such  debt  or  debts  found  due  to  such  debtor  to  his  majesty  shall  be 
indorsed  upon  the  writ ;  and  the  writ  so  indorsed  shall  be  deemed 
to  be,  and  be  the  authority  and  direction  to  the  sheriff  or  other 
officer  who  shall  execute  the  said  writ,  in  making  his  levy  and  exe- 
cuting the  same,  as  to  the  amount  to  t>e  levied  and  taken  under  the 
said  writ :  and  that  the  money  levied,  taken,  recovered,  or  received 
under  or  by  virtue  of  every  such  extent  in  aid  so  prosecuted  and 
issued,  shall  be,  by  order  of  the  said  court,  paid  over  to  and  for 
his  majesty's  use,  towards  satisfaction  of  the  debt  so  due  to  his 
majesty  as  aforesaid. 

*'  In  every  case  in  w*hich  the  sum  produced  by  the  sale  of  any  Sect  f. 
lands,  goods  or  chattels  taken,  or  by  the  receipt  of  any  sum  of 
money,  by  any  sheriff  or  other  officer,  under  any  such  writ  of  ex- 
tent, for  the  piurpose  of  levying  the  amount  or  sum  of  money  in* 
dorsed  upon  the  back  of  the  writ,  shall  be  more  than  sufficient  to 
satisfy  the  amount  of  the  sum  so  indorsed  upon  the  writ,  such 
overplus  shall  be  paid  into  the  court  of  Exchequer,  together  with 
the  said  amount  indorsed  upon  the  said  writ;  and  the  said  court 
shall,  upon  any  summary  application  or  applications,  make  such 
order,  for  the  return,  disposal,  or  distribution  of  any  such  surplus, 
or  any  part  or  proportion  thereof,  as  to  the  said  court  shall  appear 
to  be  proper." 

The  elegit  issues  against  Ihe  lands  of  the  ancestor  in  possession  Where  <ii]rt'  Md 
of  the  heir,  on  a  judgment  obtained  against  such  ancestor,  and  re-  where  extent 
vived  by  scire  facias  against  the  heir  and  terre-tenants,  and  in  that  ^**"^** 
case  the  execution  by  e/cgi/  issues  against  the  lands  in  possession 
of  the  heir,  as  if  the  heir  were  tenant  thereof.    See  titles  Elegit. 
Scire  Facias. 

But  as  the  judgment  against  the  heir  may  be  special,  as  upon 
bond,  where  the  ancestor  has  bound  the  heir,  so  is  the  execution ; 
and  in  this  case  a  writ  issues  in  the  nature  of  an  extent,  vihich 
directs  a  levy  to  be  made  on  all  the  lands  descended ;  whereas 
the  e/egi/,  as  before  observed,  only  touches  a  moiely  of  the  heir'a 
lands.     See  2  Sound*  7,  n.  4. 

If  therefore  it  shall,  be  judged  expedient  to  issue  ^execution 
against  the  heir,  a  form  of  an  extent,  by  which  the  whole  lands 
descended  may  be  taken  in  execution,  is  subjoined. 

For  the  Practical  Directions^  see  title  Elegit. 
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No.  1. 

An  extent  ODHpe* 
cial   judgment 
ai^ainst  an  heir, 
at  suit  of  exe- 
cutor.   See  Off. 
BreT.  83. 


No.  2. 
When  jadgment 
agl^inft  the  heir 
ia  g«n«nl. 


FORMS* 

George,  (Sic.)    To   the  slieriff'  of 


•,  greeting:    Whereas 
-,  executor  of  the  last  will  and  testament  of ,  de- 


son 


ceased,  lately  in  oar  court  before  ns,  recovered  against  — 

and  heir  of  ,  his  late  father,  deceased,  as  well  a  certain  debt 

of<£ ,  as  also  £ for  his  damages,  which  he  had  sustained 

by  reason  of  the  detention  of  that  debt  *,  of  the  lands  and  tenements 

which  were  of  the  said ,  in  fee-simple,  at  the  time  of  his 

death,  in  the  hands  of  the  said ,  to  be  levied,  and  whereof 

the  said (the  heir)  is  convicted,  as  appears  io  vs  of  record. 

Therefore*  we  command  you,  that  by  the  oath  of  honest  and  lawful  men 
Of  your  bailiwick,  you  diligently  inquire  of  what  lands  and  tenements 

the  said (^the  ancestor)  was  possessed,    in  fee-simple,  at  the 

time  of  his  death,  and  which,  after  the  death  of  the  said 

{fhe  ancestor)  descended  to  the  said >  (the  heir)  his  son  and  heir 

by  hereditary  right,  and  of  which  the  said ,  the  son,  on  the 

day  of ,  in  the year  of  our  reign,  the   day  of 

issuing  the  writ  of  the  said  against  the  said ,  for 

the  debt  aforesaid,  was  seised  in  his  demesne  as  of  fee.  And  how 
much  the  said  lands  and  tenements,  with  the  appurtenances,  are 
worth  by  the  year,  according  to  the  true  value  of  them,  beyond  all 
issues  and  reprizes.  And  such  inquisition  being  so  made  by  yon 
without  delay,  deliver  the  same  lands  and  tenements,  with  their 
appurtenances,  to  the  said  ■  (the  executor)  to  hold  to  the  said 

-^ ,  and  iiis  assigns,  as  his  freehold,  and  until  the  debt  and 

damages  aforesaid  be  thenoe  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  our  justices  atWestminsler, 

in ,  under  your  seal,  and  the  seals  of  them  by  the  oath  of 

whom  you  shall  make  extent  and  appraisement  aforesaid.  And  have 
tliere  the  names  of  them  by  the  oath  of  whom  that  extent  and  ap- 
praisement shall  be  taken  and   this  writ.     Witness,  ,    at 

Westminster,  the day  of ,  in  the year  of  our 

reign, 

George,  (&c.)  (As  in  the  last,  down  to  thejirst  asterisk,  tken  have 
out  the  words  between  the  asterisks,  and  imseri  the  foihwing  dome  in 
lieu  thereof,  and  having  so  done,  go  an  from  the  last  asterisk  in  mk& 

precedent^)  whereof  the  said is  convicted,  as  appears  to  us 

of  record.    And  afterwards  the  said came  into  oar  said 

court,  and  demanded  all  the  lands  and  tenements  of  the  said 

(the  son)  in  your  county,  which  to  the  said ,  (the 

scended  from  the  said ,  (the  father)  his  father,  (as  ike  case 

may  he)  in  fee-simple,  and  of  which  the  said ,  (the  son)  on 

the day  of  ,  in  the year  of  our  reign,  on  which 


)  de- 


day  the  said 


sued  out  his  original  writ  against  the  said 


-,  forthe  said  debt,  was  seised,  but  because  it  is  unknown 

what  lands  and  tenements  the.  said ,  on  the  said  day  of 

suing  out  his  said  original  writ,  had  by  hereditary  descent  from  the 

aforesaid  — : ,  his  father.    (Therefore,  ^c.  as  above,  from  the 

spcond  asterisks) 


^  *  The  forms  in  nHktion  to  extent  in 
aid  being  Exchequer  process,  and  onlj 
issnable  by  the  clerks  and  attoraies  of 


that  court,  it  does  not  fall  withm  the 
Kope  of  this  Dictionary  to  iaicrt  Ihcfli. 


EXTORTION;  Statotb.  719 

EXTORTION.    And  see  titles  Arrest.   Baiiipf,  ante. 

An  unlawfully,  taking  by  an  officer  by  colour  of  bis  of&ce,  of  What, 
any  thing  that  is  not  due,  or  more  than  is  due^  or  before  it  is  due. 
Co.LUi.S6Q.b. 

By  Stat.  32  G.  II.  c.  28.  s^  11.  for  the  more  speedy  punishing  Stat.  S2  G.  II. 
gaolers,  bailiffs,  and  others,  employed  in  the  execution  of  process,  ^*  ^^*'*  ^^* 
for  extortion,  or  other  abuses  in  their  respective  offices  and  phces, 
upon  the  petition,  in  term  time,  of  any  prisoner  or  person  being  or 
having  been  under  arrest,  or  in  custody,  complaining  of  any  exaction 
or  extortion  by  any  gaoler,  bailiff,  or  other  officer  or  person,  in  or 
employed  in  the  keeping  or  taking  care  of  any  gaol  or  prison,  or 
other  place  where  any  such  prisoner  or  person  under,  or  having 
been  under,  arrest  or  in  custody,  by  any  process  or  action,  is  or 
shall  have  been  carried,  or  in  respect  of  the  arresting  or  apprehend- 
ing  any  person,  by  virtue  of  any  process,  action,   or  warrant,   or 
of  any  other  abuse  whatsoever,    committed  or  done  in  their  re- 
spective offices  or  places,  ynto  any  of  his  majesty's  courts  of  re- 
cord at  Westminster,  from  whence  the  process  issued,  by  which  any 
person  who  shall  so  petition  was  arrested,  or  under  whose  power 
or  jurijidiction  any  such  gaol,  prison,  or  place  is,  or  in  vacation 
time,    to  any  judge  of   any  such  courts  at  Westmrn^ter,    from 
whence  any  process  so  issued,   or  to  the  judges  of  assize,    or 
justices  of  great  sessions  in   their  respective  circuits,   or  to  the 
judge  or  judges  of  any  other  court  of  record,  where  any  prisoner 
or  person  being  or  having  been  under  arrest,  or  in  custody,  was 
arrested  or  in  custody  by  process  issued  out  of,  or  action  entered 
in,  any  such  other  court  of  record   in  England ;  and  if  within  the 
principality  of  Wales,   or   county  palatine   of  Chester,    then    to 
the  justices  of  some  great  sessions,  to  be  holden  for  the  county 
in  the    principality  of  Wales,   or  for   the    county  palatine*  of 
Chester,    where    any  such,  prisoner  or  person  being  or   having 
under  arrest  or  in  custody,  was  arrested  or  in  custody  in  the  said 
principality  of  Wales  or  county  palatine  of  Chester,  every  mch 
court,  judges  of  assize,  and  justices  of  great  sessions,  and  judge 
and  judges  of  all  inferior  courts  of  record,  are  thereby  authorized 
and  required,  respectively  within  their  several  jurisdictions,  to  bear 
/  and  determine  the  same  in  a  summary  way,  to  make  such  order 
thereupon,    for  redressing  the  abuses  which    shall   by  any  such 
petition  be  complained  of,  and  for  punishing  such  ofiicer  or  per- 
son complained  against,  and  for  making  reparation  to  the  party 
injured,  as  they  shall  think  just,  together  with  the  full  costs  of 
"   every  such  complaint,  and  all  orders  and  determinations  which  shall 
'  'be  thereupon  made  by  any  of  the  said  courts,  or  any  of  tbe  said 
judges,  justices  of  assize,  justices  of  great  sessions,  judge  or  judges 
of  any  such  inferior  court  as  aforesaid,  respectively,  in  such  summary 
way  as  is  therein  prescribed,  shall  have  the  same  effect,  force,  and 
virtue,  and  obedience  thereunto  may  be  enforced  by  the  respective 
courts,  judges,  justices  of  assize,  justices  of  great  sessions,  judge 
or  judges  of  any  such  inferior' court,  by  attachment,  or  in  any 
other  manner,  as  other  orders  of  the  said  respective  courts,  jud^cs^ 
justices  of  assize  and  great  session,  judge  or  judges  of  inferior 
courts  of  record,  may  be  enforced* 


y 


720  EXTORTION ;  StATOTB. .  EXTRA  COSTS. 

By  sect.  12,  no  gaoler  or  keeper  of  an;^  gaol  or  prison,  or  other 
person  thereto  belonging,  shall  demand,  take,  or  receive,  directly 
or  indirectly^   of  any  prisoner  for  debt,  damages,  costs,  or  coo- 
tempt,  any  ot|ier  or  greater  fee  or  fees  whatsoever,  for  his  com- 
mitment or  coming  into  gaol,  chamber  rent  there,  release  or  dis- 
charge, than  what  shall  be  mentioned  or  allowed  in  the  list  or 
table  of  fees,  which  is  or  shall  be  settled,  inroUed,  and  registered, 
agreeably  to  that  act,  and  that  any  sheriff,  under-sheriff,  bailiff  of 
any  liberty,  bailiff,  serieant  at  mace,  gaoler,  and  other  officer  and 
person  as  aforesaid,  who  shall  in  any  wise  offend  against  the  said 
act,  shall  for  every  itfdi  offence  against  the  same,  (over  and  above 
sudi  penalties  or  punishments  as  he  or  they  shall  be  liable  unto 
by  the  laws  then  m  force),  forfeit  and  pay  to  the   party  thereby 
aggrieved,  the  sum  of  fifty  pounds,  to  be  recovered  with  treble 
coats  of  suit,  by  action  of  debt,  bill,  plaint,   or  information,  in 
any  of  his  majesty's  courts  of  record  at  Westminster,  wherein  no 
essoign,  protection,  or  wager  of  law,  or  more  than  one  imparlance, 
shall  be  allowed. 

If  it  appear,  by  the  sheriff's  return  to  a  writ  of  execution,  that 
greater  fees  have  been  taken  for  the  levy  than  are  allowed  by  stat. 
29  EHz.  e.  4,  the  sheriff  is  liable  to  an  action  on  the  statute  for 
treble  damages,  at  the  siut  of  the  party  grieved.  Under  that  sta- 
tute the  sheriff  cannot  take  for  any  other  charge,  except  for 
poundage.    Woodgate  t^.  Knatchbnll,  £  T.  R*  148. 

If  by  abuse  of  die  process  of  one  of  the  couits  atWestnainster, 
a  sheriff's  officer  extort  a  promissory  note  from  the  aaitor,  and  then 
declare  upon  that  note  in  another  of  the  courts  at  Westminster, 
the  latter  court  cannot  interfere  summarily  to  puotab  the  officer  ^ 
under  the  above  act  (32  G.  II.  tf.  28.  s.  ll.>  Ex  jparle  Evans, 
^B.lfP.  88.  It  seems  in  this  action,  that  the  origiMl  process 
'  issued  out  of  the  court  of  Exchequer. 

See  title  Opprbssion. 

EXTRA  COSTS.    See  title  Costs,  ante,  page.384. 

In  practical  language,  these  mean  those  costs  which  are  over  and 
above  what  are  allowed  on  taxation  between  party  and  party,  and 
which,  on  doe  proof  of  their  reasonableness,  the  attorney  oity 
recover  of  his  client. 

It  frequently  happens,  that  fees  to  counsel,  expences  of,  and  paid 
to  witnesses,  and  other  charges  and  disbursements  are  greater  than 
are  allowed  on  taxation  between  party  and  party ;  others  are  not 
allowed  at  all ;  and  where  occasion  for  these  payments  and  cliai]gss 
arises  at  the  instance  of  the  client,  the  attorney  should  be  careful 
to  obtain  a  proper  authority  for  paying  and  making  them* 


END  OF  VOLVMK  1. 
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